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CASES 

.'i^letUED  AND    DETEBMINED 


COUET  o¥:':KING'S  BENCH, 

•     •  • 

^^^%^  CriniirCajii, 

IN  THE  THIRD  YEAR  OP  THE  REICWaf- WILLIAM  IV.« 


MASON  V.  HILL  and  Others. '  '   -V* 

A.  erected  a  mill  in  1828,  on  his  own  land,  the  former  owner  of  which  had  for  twenty 
years  before  1818  appropriated  the  water  of  a  stream  running  through  it,  to  the  pur- 
poses of  watering  his  cattle  and  irrigating  his  land.  In  1818  B.  had  erected  a  mill 
near  the  same  stream,  and  the  owner  and  occupier  of  A.'s  land  then  gaye  a  parol 
license  to  B.  to  make  a  dam  at  a  particular  spot  and  take  what  water  he  pleased  f^om 
that  point,  which  water  was  so  taken,  and  returned  by  pipes  into  the  stream  above 
the  spot  where  A.'s  mill  was  afterwards  erected.  In  1818,  B.,  without  license,  con- 
Teyed  part  of  the  water  which  had  before  flowed  into  the  stream  from  certain  springs, 
into  a  reservoir  for  the  use  of  his  miU.  In  1828  A.  appropriated  to  the  use  of  his  mill 
all  the  surplus  water  which  flowed  through  and  over  the  dam,  and  which  was  not  con- 
ducted into  the  reservoir.  In  1829  A.  demolished  the  dam  erected  by  B.,  and  gave 
him  notice  not  to  divert  the  water.  B.  then  erected  a  new  dam  lower  down  the  stream, 
and  by  means  of  it  diverted  from  A.'s  mills,  at  some  times,  all  the  water  before  ap- 
propriated by  A.,  at  others  a  part  of  it,  and  the  water,  when  returned  into  the  stream, 
was  in  a  heated  state :  Held,  on  special  verdict, 

First,  that  whether  the  right  to  the  use  of  flowing  water  be  in  the  first  occupant,  or  in 
the  possessor  of  the  land  through  which  it  flows,  A.  was  entitled  to  the  surplus  water, 
for  he  was  first  occupant  of  that,  and  also  owner  and  occupier  of  the  land  through 
which  it  flowed,  and  might  maintain  an  action  for  the  injury  sustained  by  the  ab- 
straction or  spoiling  of  such  surplus  water. 

Secondly,  that  A.  was  in  like  manner  entitled  to  recover  in  respect  of  the  water  diverted 
by  B.  at  his  new  dam ;  because  the  license  granted  to  B.  by  the  former  occupier,  was 
to  take  the  water  at  one  particular  point,  and  not  at  the  place  where  this  dam  was 
made ;  and,  further,  because  if  the  license  had  been  general  to  take  at  any  place,  it 
would  have  been  revocable,  except  as  to  such  places  where  it  had  been  acted  on  and 
expense  incurred ;  and  it  was  revoked  before  the  last  dam  was  erected. 

Thirdly,  that  A.  was  entitled  to  recover  for  the  water  diverted  from  the  springs,  and  col- 
lected in  a  reservoir  in  1818 ;  for  the  possessor  of  land  through  which  a  natural 
stream  flows,  has  a  right  to  the  advantage  of  that  stream  flowing  in  its  natural  course,. 
and  to  use  it  when  he  pleases  for  his  own  purposes ;  no  adverse  right  having  been  ac- 
quired by  actual  grant,  or  by  twenty  years'  enjoyment. 

Whether  such  possessor  of  land  can  maintain  an  action  for  the  mere  violation  of  such- 
general  right,  by  diversion  of  the  water,  &c.,  without  having  sustained  any  special 
injury,  Quare, 

Case.  The  first  count  of  the  declaration  stated,  that  before  and  at  the  time^ 
&e.f  the  plaintifif  was  lawfully  possessed  ,of  a  certain  mill,  manufactory,  here- 
pieoi  ditaments,  *close,  and  premises,  with  the  appurtenances,  in  the  county 
^  -'of  Stafford ;  and  by  reason  thereof,  of  right  ought  to  have  had  and  enjoyed 
the  benefit  and  advantage  of  the  water  of  a  certain  stream  which  had  been  used 

I  Tauitto^,  J.,  sat  in  the  Bail  Court  this  term. 
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to  ^n  and  flow,  and  during  all  that  time  ought  to  have  run  and  flowed,  in  great 
plenty  and  purity,  and  still  of  right  ought  so  to  run  and  flow  unto  the  said  mill, 
&c.,  of  the  plainti£F,  to  supply  the  same  with  water  for  working,  using  and  en- 
joying the  same  respeotively  and  for  other  necessary  purposes ;  yet  the  defen- 
dants contriving,  &c.,  by  a  certain  dam  and  divers  obgtcuctions,  placed  in  and 
across  the  said  stream  above  the  plaintiff's  premises,  ,4m(ctonded,  penned  back, 
and  stopped  the  water  of  the  said  stream,  and  also  wrongfully  and  injuriously 
liud  down  into  and  near  the  said  stream,  above  ,tli*9  '.plaintiff's  premises,  divers 
pipes  and  tiles,  and  kept  and  continued  the  sai^'.%bi  and  obstructions  so  placed 
in  and  across  the  said  stream,  and  the  said  pipe^':and  tiles  so  laid  down  for  a 
long  space  of  time,  to  wit,  hitherto ;  and.-tihere'by  during  all  that  time  unlaw- 
fully and  wrongfully  diverted  and  turu^'dii^ers  large  quantities  of  the  water  of 
the  said  stream,  which  ought  to  ha\6.^idwed  to  the  said  mill,  &c.,  respectively, 
away  from  the  said  mill,  &c.,  and  stbpi^cl  and  prevented  the  same  from  lowing 
along  the  usual  and  proper  course. to  the  said  premises.  ^And  also  that  the-^de- 
fendants  wrongfully  and  injiuigusj^  heated  and  spoiled  the  water  which  ran  and 
flowed  unto  the  said  mill,  wbv>*<f  so  that  it  became  of  no  use  to  the  plaintiff,  p^on 
whereby  he  was  prevented  Ifrlnai  using  his  mill,  &c.,  in  so  extensive  and  ^  -' 
beneficial  a  manner  a8*>£.  otherwise  would  have  done.  In  the  second  count  the 
plaintiff  stated  himp6)Jf\to1}e  possessed  of  a  close  and  lands,  with  the  appurte- 
nances, and  of  f^  milPimd  manufactory  situate  therein,  near  to  the  said  stream, 
and  claimed  a  right,  to  have  the  stream  run  to  the  said  close  and  premises  for 
supplying  the  same  with  water  for  the  necessary  purposes  thereof.  In  the  third 
count  a  similar  right  was  claimed  for  the  convenient  enjoyment  of  certain  here- 
ditaments, lands,  and  premises,  with  the  appurtenances.  There  was  a  fourth 
count  for  turning  foul  water  upon  the  plaintiff's  premises.  Plea,  not  guilty. 
At  the  Stafford  Spring  assizes,  1831,  the  jury  found  a  special  verdict,  stating 
the  following  facts : — 

A  stream  of  water  called  the  Stubbs  Brook,  from  time  whereof,  &c.,  until  the 
diversions  thereof  as  after  mentioned,  had  been  used  and  accustomed  to  run  and 
flow  by  the  northern  end  of  the  town  of  Newcastle-under-Lyne,  in  a  southerly 
direction,  by  the  corner  of  a  garden  called  Einnersley's  Garden,  and  into  and 
through  a  certain  croft  called  Hartell's  Croft,  by  a  tree  there  called  the  Sitch- 
well  Tree,  and  from  thence  into  a  piece  of  land  called  the  Parson's  Flat,  by  a 
spring  there  called  the  Sitchwell  Spring,  and  from  thence  by  and  through  cer- 
tain other  closes  into  a  croft  called  Ashley's  Croft,  part  of  which  croft  at  the 
times  when,  ^.,  belonged  and  now  belongs  to  the  defendants,  and  other  part  of 
the  croft  at  the  time  when,  &c.,  'belonged  and  now  belongs  to  the  plaintiff,  and 
in  which  part  last  aforesaid  the  engine,  mill,  manufactory,  hereditaments,  and 
premises  of  the  plaintiff,  in  the  declaration  and  '^'hereinafter  mentioned,  .^.^ 
then  were  and  are  now  situate,  but  the  stream  ran  and  flowed  only  through  ^  •' 
that  part  of  the  said  croft  which  now  belongs  to  the  plaintiff,  and  from  thence 
through  a  certain  other  close  into  the  Newcastle  Lower  Canal.  During  all  the 
time  aforesaid,  a  considerable  quantity  of  pure  water  at  all  times  ran  and  flowed 
froin  the  Sitchwell  Spring,  and  also  from  other  springs,  called  the  Over  Canal 
Springs,  into  the  said  stream;  which  last-mentioned  springs  flowed  into  the 
stream  below  the  Sitchwell  Spring ;  and  the  stream  before  the  diversions  thereof 
as  hereinafter  mentioned,  ran  and  flowed  down  and  along  its  natural  and  ancient 
course  to,  through,  and  along  Ashley's  Croft. 

For  upwards  of  twenty  years  before  1818,  Thomas  Ashley,  the  father,  who 
was  then  the  occupier  and  owner  of  the  whole  of  Ashley's  Croft,  had  appropri- 
ated and  used  the  water  of  the  said  stream  and  springs  for  watering  his  cattle, 
and  also  for  irrigating  that  part  of  Jhe  said  croft  which  now  belongs  to  the 
plaintiff.  In  1818,  the  defendants  erected  a  mill  and  manufactory  in  a  certain 
close  adjoining  Ashley's  Croft,  near,  but  not  contiguous,  to  the  said  stream ;  and 
at  that  time  Thomas  Ashley,  the  son,  who  was  then  the  occupier  and  owner  of 
the  whole  of  Ashley's  Croft,  gave  to  the  defendants  a  parol  license  to  make  a 
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dam  at  the  said  tree,  called  Sitchwell  Tree,  higher  up  the  said  stream  than  Ihe 
Sitchwell  Spring  and  the  Over  Canal  Springs,  and  to  take  what  water  of  the 
stream  they  pleased  from  that  point  to  the  mill  and  manufactory  of  the  defen- 
dants ;  which  water,  after  being  used  at  that  mill,  was  to  be  returned  by  pipes 
into  the  bed  or  channel  of  the  said  stream,  higher  up  than  that  part  of  Ashley's 
Croft  which  now  belongs  to  the  plaintiff.  In  consequence  of  such  parol 
P^g-|  ^license,  the  defendants  did,  in  1818,  erect  such  dam,  and  thereby  take 
■-  •^  part  of  the  water  of  the'  stream  above  the  Sitchwell  Spring  and  the  Over 
Canal  Springs,  for  the  use  of  their  mill  and  manufactory,  by  the  means  of  pipes^ 
laid  down  at  their  own  expense  to  a  larse  amount;  and  for  a  considerable  time 
returned  part  of  such  water  back  again  by  means  of  other  pipes,  into  the  stream, 
bed,  or  channel  of  the  stream  between  the  Sitchwell  Spring  and  that  part  of 
Ashley's  Croft  which  now  belongs  to  the  plaintiff.  Also  in  1818  the  defendants 
collected  into  a  tank  part  of  the  water  of  the  Over  Canal  Springs ;  and,  by  means 
of  pipes,  carried  the  same  over  the  brook  into  a  reservoir,  which  received  the 
water  taken  under  the  license  from  the  Sitchwell  Tree ',  but  such  license  did  not 
extend  to  take  such  last-mentioned  water  from  the  Over  Canal  Springs. 

After  the  said  dam  was  made,  part  of  the  water  of  the  stream  which  from 
time  to  time  flowed  over  and  through  the  dam,  and  also  all  the  water  from  the 
Sitchwell  Spring,  and  after  the  making  the  tank  part  of  the  water  from  the 
Over  Canal  Springs  not  collected  in  the  said  tank,  ran  and  flowed  at  all  times 
in  its  ancient  and  natural  course  towards,  into,  through,  and  along  the  Ashley's 
Croft,  and  until  the  diversion  thereof  by  the  defendants^  as  hereinafter  next 
mentioned. 

The  parol  license  so  given  by  Thomas  Ashley,  the  son,  to  the  defendants,  to 
make  the  dam  at  the  Sitchwell  Tree,  did  not  extend  to  empower  them  to  take 
the  water  from,  the  Sitchwell  Spring. 

In  1823,  the  plaintiff  erected  and  made  the  manufactory  and  premises  in  the 
declaration  mentioned,  upon  that  part  of  Ashley's  Croft  which  belongs  to  the 
picgn  plaintiff,  by  the  side  of  the  stream,  and  the  plaintiff,  by  the  leave  ^and 
I-  -^  license  of  the  defendants,  laid  down  pipes  between  his  mill  and  that  of  the 
defendants,  and  took  the  hot  water  which  came  from  the  engine  and  mill  of  the 
said  defendants  unto  and  into  his,  the  plaintiff's  manufactory,  for  the  purposes 
thereof,  until  February,  1829,  when  the  communication  by  means  of  the  pipes 
was  cut  off  by  the  plaintiff,  and  at  that  time,  and  until  the  diversion  thereof  by 
the  defendants  as  hereinafter  next  mentioned,  the  plaintiff  appropriated  and  used 
part  of  the  water  of  the  stream  which  flowed  over  and  through  the  dam  so  made 
at  the  Sitchwell  Tree,  and  also  the  whole  of  the  water  which  flowed  from  the 
Sitchwell  Spring,  and  also  from  such  part  of  the  Over  Canal  Springs  as  were 
not  taken  into  the  tank,  and  also  all  the  water  which  was  returned  by  the  pipes 
of  the  defendants  into  the  stream,  for  the  purposes  of  his  mill  and  manufactory. 

In  October,  1828,  the  plaintiff  erected  a  steam-engine  and  mill  for  the  pur* 
poses  of  his  manufactory,  and  at  that  time,  and  until  the  diversion  thereof  by  the 
defendants  as  next  mentioned,  appropriated  and  used  part  of  the  water  of  the 
stream  which  flowed  over  and  through  the  dam  so  made  at  the  Sitchwell  Tree, 
and  also  the  whole  of  the  water  which  flowed  from  the  Sitchwell  Spring,  and 
from  such  part  of  the  Over  Canal  Springs  as  was  not  taken  into  the  tank,  and 
also  the  water  which  was  returned  by  the  pipes  of  the  defendants  into  the  stream, 
for  the  purposes  of  his  said  steam-engine,  mill,  and  manufactory. 

There  is  a  ridge  of  land  between  the  stream  and  the  defendant's  mill,  manu- 
factory, and  premises,  which,  in  the  highest  part,  is  thirteen  feet,  and  in  the 
lowest  part,  nine  fe^t  above  the  level  of  the  mill  of  the  defendants,  and  which 
would  prevent  the  water  of  the  stream  from  flowing  in  its  natural  course  to  the 
P^,.-.  mill,  manufjEUitory,  *and  premises  of  the  defendants.  The  plaintiff's  mill 
^    -'is  eleven  feet  below  the  level  of  the  defendant's  mill. 

In  January,  1829,  the  plaintiff  destroyed  the  dam  made  by  the  defendants  at 
the  Sitchwell  Tree^  which  the  defendants  re-erected,  and  which  the  plaintiff 
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again  destroyedi  in  order  that  the  water  might  run  along  its  ancient  and  natnral 
coarse;  and  on  the  18th  of  February  then  next,  the  plaintiff  gave  notice  to  the 
defendants  not  to  divert  or  turn  the  water  of  the  stream  from  its  ancient  and 
natnral  channel. 

In  Jnne^  1829|  the  defendants  erected  and  made  another  dam  in  and  across 
'  the  stream^  lower  down  tho  stream  than  the  place  where  the  Sitchwell  Springi 
and  such  part  of  the  Over  Canal  Springs  as  were  not  taken  into  the  said  tank, 
flow  into  the  streami  by  means  of  which  last-mentioned  dam,  all  tho  water  of 
the  stream,  and  also  all  the  water  of  the  Sitchwell  Spring,  and  such  part  of  the 
Over  Canal  Springs  as  aforesaid,  was  diverted  from  its  ancient  and  natural 
course,  and  was  prevented  from  flowing  along  the  same  to  the  said  mill,  en^ne, 
manufactory,  and  premises  of  the  plaintiff. 

On  certain  days,  to  wit,  twenty  days,  between  the  making  of  the  last-men- 
tioned dam  and  the  commencement  of  the  within  suit,  all  the  water  was  taken 
by  the  defendants  by  means  of  the  last-mentioned  dam  from  the  stream,  and  the 
Sitchwell  Spring,  and  such  part  of  the  Over  Canal  Springs  as  aforesaid,  and  no 
water  was  on  those  days  returned  by  the  defendants  into  the  bed  or  channel  of 
the  stream ;  but  the  water  from  the  stream  and  the  Sitchwell  Spring,  and  such 
part  of  the  Over  Canal  Springs  as  aforesaid,  was  on  those  days  diverted  by  the 
defendants  into  a  totally  different  direction  down  a  certain  street  called  Penk* 
hull  Street. 

^Although,  on  other  days,  since  the  last-mentioned  dam  was  made,  some  ^q-^ 
water  was  returned  by  the  defendants  into  the  stream  between  the  last-  ■-  -^ 
mentioned  dam  and  the  said  engine,  mill,  and  manufactory  of  the  plaintiff;  yet, 
from  day  to  day,  as  much  water  was  not  returned  by  the  defendants  into  the 
stream  as  was  taken  from  it  by  them,  and  the  water  which  was  returned  by  the 
defendants  on  such  last-mentioned  days  came  back  in  a  heated  state. 

The  last-mentioned  dam  so  erected  by  the  defendants  in  June,  1829,  stopped, 
diverted,  and  turned  more  water  than  the  dam  so  made  by  them  as  aforesaid  at 
the  Sitchwell  Tree  in  1818,  by  the  license  of  Thomas  Ashley. 

After  the  dam  at  the  Sitchwell  Tree  had  been  knocked  down  by  the  plaintiff, 
the  defendants  might  have  put  it  up  again  in  the  same  place,  and  they  were  not 
prevented  from  so  doine  by  the  acts  of  the  plaintiff;  and  upon  some  occasions 
before  the  erection  of  the  plaintiff's  engine,  the  plaintiff  misconducted  himself 
b^  throwing  or  penning  back  hot  water  upon  the  defendant's  mill,  from  the 
pipes  by  which  the  hot  water  was  carried  firom  the  mill  of  the  defendants  to  the 
mill  of  the  plaintiff.  The  special  verdict  then  stated  that  by  means  of  the  pre- 
mises the  plaintiff  was  prevented  from  enjoying  his  mill  and  manufactory,  and 
premises,  and  from  canning  on  his  business,  £c.,  in  manner  and  form  in  the 
said  declaration  mentioned. 

If  it  should  appear  to  the  Court  on  the  whole  matter  that  the  defendants 
were  guilty,  the  jurors  in  that  case  assessed  the  damages  of  the  plaintiff,  by 
reason  of  the  defendants  having  hindered  and  prevented  so  much  of  the  water 
of  the  said  stream  as  was  formerly  taken  by  the  defendants  under  the  said 
parol  license,  by  means  of  the  dam  at  the  Sitchwell  Tree,  from  running  and 
flowing  '^'down  its  ancient  and  natural  course  to  the  mill,  engine,  manu-  ^^^ 
factory,  and  premises  of  the  plaintiff,  at  Is.  And  they  further  assessed  ^  -' 
the  damages  of  the  plaintiff,  by  reason  of  the  defendants  having  hindered  and 
prevented  so  much  of  the  water  of  the  said  stream  as  after  the  said  dam  was 
made  at  the  Sitchwell  Tree  flowed  over  and  through  the  same,  and  also  for 
having  hindered  and  prevented  the  whole  of  the  water  of  the  said  Sitchwell 
Spring,  and  also  so  much  of  the  water  of  the  said  Over  Canal  Springs,  as  after 
the  making  of  the  said  tank  was  not  collected  in  the  same,  from  running  and 
flowing  down  its  ancient  and  natural  course  to  the  mill,  &o.,  of  tho  plaintiff,  at 
Is.  And  they  farther  assessed  the  damages  of  the  plaintiff,  by  reason  of  the 
said  defendants  having  diverted  and  collected  in  the  said  tank  part  of  the  water 
of  the  said  Over  Ganid  Springs,  and  hindered  and  prevented  the  same  from  run- 
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ning  and  flowing  down  its  ancient  and  natural  course  to  the  mill|  &o.,  of  the 
plaintiff,  at  Is.  And  they  further  assessed  the  damages,  bj  reason  of  the  de- 
fendants having  returned  into  the  said  stream,  in  a  heated  state,  such  part  of 
the  water  as  they  did  return  after  having  diverted  the  same,  at  1«.  If  it  should 
appear  to  the  Court  that  the  defendants  were  not  guilty,  then,  &c.  The  case 
was  argued  in  last  Easter  term^  by 

The  Solicitor-General  for  the  plaintiff.  It  has  already  been  decided  after 
ar^ment  in  this  very  case,  3  B.  &  Ad.  804,  that  the  plaintiff,  who  is  the  pro- 
pnetor  of  lands  contiguous  to  a  stream,  might,  as  soon  as  he  was  injured  by  the 
r*l01  ^^^^^^^^  ^^  ^^^  water  from  its  natural  course,  maintain  ^an  action  against 
I-  ^  the  party  so  diverting  it ;  and  that  it  was  no  answer  to  the  action,  that  the 
defendants  first  appropriated  the  water  to  their  o\7n  use,  unless  they  had  had 
twenty  years'  undisturbed  enjoyment  of  it  in  the  altered  course.  All  the  au- 
thorities were  there  cited  and  commented  on.  Assuming  even  that  that  de- 
cision was  wrong,  and  that  the  right  to  water  is,  as  the  defendants  say,  acquired 
by  occupancy,  yet  the  plaintiff  is  entitled  to  recover,  because  it  is  here  found 
that  twenty  years  before  the  erection  of  the  defendants'  mill,  the  former  owner 
and  occupier  of  the  plaintiff's  land  had  appropriated  and  used  the  water  of  the 
stream  and  springs  for  watering  his  cattle,  and  for  irrigating  the  land  now 
belonging  to  the  plaintiff.  It  will  be  said  that  the  defendants  were  authorized 
by  the  parol  license  to  take  part  of  the  wator.  But  that  license  was  revocable, 
and  it  was  revoked  by  the  plaintiff's  destroying  the  dam  in  1829.  And 
even  if  that  were  not  so,  the  license  being  to  make  a  dam,  and  thereby  take 
water  from  a  particular  spot,  was  an  easement,  and  could  be  granted  only  by 
deed :  Hewlins  v.  Shippam,  5  B.  &  0.  221 ;  Bryan  v.  Whistler,  8  B.  &  C.  288. 
In  Winter  v.  Brockwell,  7  8  East,  308,  and  Liggins  v.  Inge,  7  Bingh.  682, 
license  was  held  irrevocable,  but  there  the  thing  to  be  done  was  on  the  land  of 
the  licensee.  That  distinction  was  taken  in  Hewlins  v,  Shippam.  Besides, 
the  license  here  could  not  apply  to  a  dam  erected  in  a  new  place. 

Peakcy  Serjt.,  contra.  The  principal  question  is,  whether  the  risht  to  the  use' 
of  flowing  water  can  be  acquired  by  the  owner  of  adjoining  land  unless  it  has 
been  enjoyed  *for  twenty  years.  The  former  decision  in  this  case  proceeds  ^%\^•^ 
principally  on  the  authority  of  Wright  v.  Howard,  1  Sim.  &  Stu.  190,  but  *•  •' 
there  the  authorities  upon  the  subject  were  not  cited.  The  dicta  of  Lord  Hale  in 
Cox  V.  Matthews,  1  Vent.  287,  and  of  Le  Blano,  J.,  in  Bealey  v,  Shaw,  6  East, 
208,  recognised  by  Holroyd,  J.,  in  Saunders  v.  Newman,  1  B.  &  A.  258 ;  and 
those  of  Bayley,  J.,  in  Williams  v,  Morland,  2  B.  &  C.  918,  and  Canham  v^ 
i^sk,  2  Tyrwh.  155,  2  Cro.  &  J.  126,  show  that  the  right  to  flowing  water  is 
acquired  by  appropriation  or  occupancy.  It  was  said  upon  the  former  argument 
in  this  case  that  flowing  water,  like  light  and  air,  is  publici  juris.  If  that  be  so 
it  cannot  belong  to  the  owner  of  the  land  adjoining  its  channel,  until  it  is  ap- 
propriated. Mr.  Justice  Blackstone  in  his  Commentaries,  vol.  2,  pp.  14 
and  18,  states  water  to  be  one  of  those  things  the  property  in  which  is  acquired 
by  occupancy.  But  assuming  even  that  the  proprietor  of  lands  contiguous  to  a 
stream  is  primg.  facie  entitled  to  the  use  of  all  the  water  which  comes  to  his  land, 
still  here  the  former  owner  of  the  plaintiff's  land  having  dven  a  license  to  the 
defendants  to  make  a  dam  near  the  Sitchwell  Tree,  and  to  take  what  water 
they  pleased  from  that  point,  it  was  not  competent  for  him,  or  the  plaintiff  who 
claimed  under  him,  to  revoke  that  license :  Taylor  v.  Waters,  7  Taunt.  374. 
Liggins  V,  Inge,  7  Bingh.  682,  is  an  express  authority  to  show  that  a  parol 
license  (executed),  to  take  water,  is  irrevocable.  It  may  be  conceded,  that  ac- 
r*l21  ^^^^°S  ^0  ^^®  authorities  cited,  a  party  cannot  by  parol  take  an  ^easement 
*-  -'in  the  land  of  another,  but  a  party  may  by  parol  license  acquire  a  right 
to  the  use  of  water,  though  not  a  right  to  have  a  passage  for  water  over  another's 
land,  as  in  Hawlins  v.  Shippam,  5  B.  &  C.  221. 

1  Before  Dsnman,  C.  J.,  Littlsoale,  J.,  andPAKKs,  J. 
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Then  this  action  was  not  maintainable  by  reason  of  the  defendants'  having 
accidentally  taken  more  water  than  they  were  entitled  to.  The  defendants  were 
possessed  of  the  right  t<o  take  water  either  by  license  or  appropriation.  The 
plaintiff  then  destroyed  the  defendants'  dam^  which  they  tried  to  restore,  bat, 
the  plaintiff  not  suffering  them  quietly  to  enjoy  his  right,  they  made  another 
dam,  on  their  own  land,  below  the  Sitchwell  Spring,  and  thereby  took  at  certaia 
times  more  water  than  he  was  entitled  to.  Bat  as  that  arose  from  the  plaintiff's 
own  misconduct,  he  cannot  bring  an  action  on  the  case  for  it,  for  a  party  who 
brings  case  must  have  justice  on  his  side :  Bird  v,  Eandall,  3  Burr,  1545.  In 
Comyn's  Dig.  Action  on  the  Case,  (B)  4,  it  is  said  that  it  does  not  lie  where 
the  damage  happens  by  the  default  or  negligence  of  the  plaintiff  himself.  As 
to  the  appropriation  by  Ashley,  he  merely  acquired  a  right  to  the  water  for  the 
purpose  of  irrigating  his  land  and  watering  his  cattle,  but  the  plaintiff  claims 
a  right  to  have  the  water  for  the  use  of  his  mill.  Our,  adv.  wit. 

DsNMAN,  C.  J.,  in  this  term,  delivered  the  judgment  of  the  Court.  After 
stating  the  pleadings,  his  Lordship  proceeded  as  foUows : — 

The  substance  of  the  special  verdict  is  this : — The  defendants'  mill  was  erected 
in  1818;  the  plaintiff's  in  ^1823,  on  a  piece  of  land,  the  former  owner  pKioi 
and  occupier  of  which  had,  for  twenty  years  prior  to  1818,  appropriated  ^  ^ 
the  water  of  the  stream  and  springs  for  watering  his  cattle  and  irrigating  that 
land. 

At  the  time  when  the  defendants'  mill  was  erected,  the  then  owner  and  occu- 
pier of  the  plaintiff's  land  gave  a  parol  license  to  the  defendants  to  make  a  dam,  at 
a  particular  place  above,  where  the  Sitchwell  Tree  stood,  and  to  take  what 
water  they  pleased  from  that  point  to  their  mill,  which  water  was  so  taken,  and 
returned  by  pipes  into  the  stream,  above  the  spot  where  the  plaintiff's  mill  was 
afterwards  erected. 

In  1818  the  defendants  conducted  part  of  the  water  of  the  Over  Canal 
Springs,  which  had  before  flowed  into  the  stream^  into  a  reservoir  for  the  use  of 
their  mill. 

After  the  plaintiff  erected  his  mill,  namely,  in  1828,  he  appropriated  to  its 
use  all  the  surplus  water,  viz.,  that  which  flowed  over  and  through  the  dam; 
that  from  the  Over  Canal  Springs,  which  was  not  conducted  into  the  reservoir ; 
and  all  from  the  Sitchwell  Spring  (which  was  another  feeder  of  the  brook),  and 
also  that  which  was  returned  by  the  defendants  into  the  stream. 

In  January,  1829,  the  pluntiff  demolished  the  dam  at  the  Sitchwell  Spring. 
The  defendants  erected  a  new  dam  lower  down,  and  by  means  of  it  diverted 
from  the  plaintiff's  mill,  at  some  times,  all  the  stream,  including  all  the  water 
so  appropriated ;  at  others,  a  part  of  it,  and  returned  the  remainder  in  a  heated 
state  into  the  stream. 

And  the  questions  upon  this  special  verdict  are  : — 

Whether  the  plaintiff  is  entitled  to  recover,  for  the  diversion  of  the  whole 
water  of  the  stream,  or  of  any  *and  what  part  of  it,  or  for  the  heating  of  r*i  4-1 
the  part  returned  ?  L      J 

That  the  plaintiff  has  a  right  to  a  verdict  for  the  injurv  sustained  by  the  ab- 
straction of  the  whole  of  the  surplus  water,  and  by  the  abstraction  of  part,  and 
the  heating  of  the  remainder,  of  that  surplus  water,  does  not  admit  of  the  least 
doubt.  In  any  view  of  the  law  on  this  subject, — whether  -the  right  to  the  use 
of  flowing  water  be  in  the  first  occupant,  as  the  defendants  allege,  or  in  the 
possessor  of  the  land  through  which  it  flows  in  its  natural  course,  as  is  con- 
tended on  the  other  side, — the  plaintiff  was  entitled  to  this  surplus,  for  he  filled 
both  characters ;  he  was  the  first  occupant  of  it,  and  the  owner  and  occupier  of 
the  land  through  which  it  flowed.  In  this  respect  the  case  is  exactly  like  that 
of  Bealey  v.  Shaw,  6  East,  208. 

The  learned  counsel  for  the  defendants  argued,  that  inasmuch  as  the  plaintiff 
pulled  down  the  dam  at  the  Sitchwell  Tree,  in  consequence  of  which  the  new 
dam  was  erected,  he  must  be  considered  as  the  author  of  the  mischief,  and  has 
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no  right  to  complain  of  it.  It  is^  however,  quite  impossible  to  sustain  such  a 
position.  If  the  plaintiff  committed  a  wrongful  act  in  demolishing  the  dam,  the 
defendants  might  have  restored  it,  or  broueht  an  action ;  they  had  no  right  to 
construct  another  at  a  different  place,  and  by  means  of  it  abstract  more  water 
than  the  other  did. 

The  remaining  questions  are,  whether  the  plaintiff  can  recover,  in  respect  of 
the  abstracting,  or  the  injury  by  heating,  of  that  portion  of  water  which  was 
r*1 51  ^^^^  ^diverted  by  the  license  of  the  then  owner  and  occupier  of  the 
^  -'  plaintiff's  field;  and^  secondly,  in  respect  of  that  portion  of  the  Over 
Canal  Springs  which  was  conveyed  in  1818  to  the  defendant's  reservoir,  both 
of  which  portions  have  been  at  one  time  entirely,  and  at  another  partially  ab- 
stracted, and  in  the  latter  case  returned  in  a  heated  state  into  the  brook ;  and 
we  are  of  opinion  that  the  plaintiff  is  entitled  to  recover  in  respect  of  both. 

As  to  the  first  of  these  portions,  the  defendants  contend  that  the  plaintiff  has 
no  right  of  action,  because  the  former  owner  and  occupier  of  his  land  gave  an 
irrevocable  license  by  parol  to  the  defendants  to  divert  so  much  water  by  the 
Sitchwell  Tree  Dam  :  and  to  prove  that  a  parol  license  to  divert  water,  which  had 
been  acted  upon  by  the  person  to  whom  it  was  given,  and  expense  incurred  hi 
consequence,  is  irrevocable,  the  case  of  Liggins  v,  Inge,  7  Bing.  682,  was  cited. 
But,  admitting  that  the  license  to  abstract  the  water  at  that  particular  point,  and 
by  means  of  that  dam,  was  irrevocable,  and  therefore  that  the  plaintiff  was  a 
wrongdoer  in  pulling  the  dam  down,  it  by  no  means  follows  that  the  plaintiff  is 
not  to  recover  for  an  equal  portion  of  water  abstracted  at  a  different  place.  In 
the  first  place,  the  license  is  not  general,  to  take  away  at  any  point,  but  at  this 
only ;  and  in  the  second  place,  if  the  license  had  been  general,  to  take  away  at 
any  place,  it  would  have  been  clearly  revocable,  except  as  to  those  places  where 
it  had  been  acted  upon,  and  expense  incurred  (for  it  is  on  that  ground  only  that 
such  a  license  can  be  irrevocable) ;  and  as  it  was  revoked  before  the  last  dam 
r*161  ^^  erected,  *the  defendants  could  not  justify  the  abstraction  of  any  por- 
^      -^  tion  of  the  water  by  virtue  of  the  license  at  such  dam. 

The  last  question  is,  whether  the  plaintiff  ought  to  recover  in  respect  of  that 
portion  of  the  water  which  was  diverted  from  the  Over  Canal  Springs,  and  col- 
lected in  a  tank  in  1818.  This  was  taken  without  license,  and  appropriated  by 
the  defendants  to  the  use  of  their  mills  before  any  other  appropriation,  but  has 
not  been  so  appropriated  for  twenty  years ;  and  the  point  to  be  decided  is, 
whether  the  defendants,  by  so  doing,  acquired  any  right  to  this  against  the 
the  plaintiff,  through  whose  field  it  would  otherwise  have  flowed  in  its  natural 
course :  and  we  are  of  opinion  that  they  did  not. 

This  point  might,  perhaps,  be  disposed  of  in  favor  of  the  plaintiff,  even  ad- 
mitting the  law  to  be  as  contended  for  by  the  defendants,  that  the  first  occupant 
acquires  a  right  to  flowing  water;  for,  by  this  special  verdict,  all  the  water  of 
the  brook  is  found  to  have  been  appropriated  by  Ashley^  the  father,  and  used 
for  twenty  years  up  to  the  year  1818,  for  watering  his  cattle  and  irrigating  the 
field,  now  the  plaintiff's.  A  right  to  use  the  water,  thus  acquired  by  occupancy, 
in  right  of  the  field,  must  have  passed  to  the  plaintiff,  and  could  not  be  lost  by 
mere  non-user  from  1819  to  1829 ;  and  the  total  or  partial  abstraction  of  the 
water  may  be  an  injury  to  such  a  right  in  point  of  law,  though  no  actual  damage 
is  found  by  the  jury  to  have  been  sustained  in  that  respect.  But  we  do  not 
wish  to  rest  a  judgment  for  the  plaintiff  on  this  narrow  ground.  We  think  it 
much  better  to  discuss,  and,  as  far  as  we  are  able,  to  settle  the  principle  upon 
which  rights  of  this  nature  depend. 

r^lTl  """The  proposition  for  which  the  plaintiff  contends  is,  that  the  possessor 
^  -'of  land,  through  which  a  natural  stream  runs,  has  a  right  to  the  advan- 
tage of  that  stream,  flowing  in  its  natural  course,  and  to  use  it  when  he  pleases, 
for  any  purposes  of  bis  own,  not  inconsistent  with  a  similar  right  in  the  proprie- 
tors of  the  land  above  and  below — ^that  neither  can  any  proprietor  above 
diminish  the  quantity,  or  injure  the  quality  of  water,  which  would  otherwise 
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descend,  nor  can  any  proprietor  below  throw  back  the  water  without  his  license 
or  grant : — and  that,  whether  the  loss  by  diversion,  of  the  general  benefit  of 
3uch  a  stream  be  or  be  not,  such  an  injury  in  point  of  law,  as  to  sustain  an 
action  without  some  special  damage,  yet,  as  soon  as  the  proprietor  of  the  land 
has  applied  it  to  some  purpose  of  utility,  or  is  prevented  from  so  doing  by  the 
diversion,  he  has  a  right  of  action  against  the  person  diverting. 

The  proposition  of  the  defendants  is,  that  the  right  to  flowing  water  is  pub- 
lic! juris,  and  that  the  first  person  who  can  get  possession  of  the  stream,  and 
apply  it  to  a  useful  purpose,  has  a  good  title  to  it  against  all  the  world,  includ- 
ing the  proprietor  of  the  land  below,  who  has  no  right  of  action  against  him, 
unless  such  proprietor  has  already  applied  the  stream  to  some  useful  purpose 
also,  with  which  the  diversion  interferes  ;  and  in  default  of  his  having  done  so, 
may  altogether  deprive  him  of  the  benefit  of  the  water. 

In  deciding  this  question,  we  might  content  ourselves  by  referring  to,  and 
relying  on,  the  judgment  of  this  Court  in  this  case,  on  the  motion  for  a  new 
trial,  3  B.  &  Ad.  804  ;  but  as  the  point  is  of  importance,  and  the  form  in  which 
it  is  *now  again  presented  to  us,  leads  to  a  belief  that  it  will  be  carried  r^io-i 
to  a  court  of  error;  we  think  it  right  to  give  the  reasons  for  our  judg-  ^  -» 
ment  more  at  large. 

The  position,  that  the  first  occupant  of  running  water  for  a  beneficial  pur- 
pose, has  a  good  title  to  it,  is  perfectly  true  in  this  sense,  that  neither  the  owner 
of  the  land  below  can  pen  back  the  water,  nor  the  owner  of  the  land  above  divert 
it  to  his  prejudice.  In.  this,  as  in  other  cases  of  injuries  to  real  property,  pos- 
session is  a  good  title  against  a  wrong-doer :  and  the  owner  of  the  land  who 
applies  the  stream  that  runs  through  it,  to  the  use  of  a  mill  newly  erected,  or 
other  purposes,  if  the  stream  is  diverted  or  obstructed,  may  recover  for  the  con- 
sequential injury  to  the  mill :  The  Earl  of  Eutland  v.  Bowler,  Palmer,  290. 
But  it  is  a  very  different  question,  whether  he  can  take  away  from  the  owner  of 
the  land  below,  one  of  its  natural  advantages,  which  is  capable  of  being  applied 
to  profitable  purposes,  and  generally  increases  the  fertility  of  the  soil,  even 
when  unapplied ;  and  deprive  him  of  it  altogether  by  anticipating  him  in  its 
application  to  a  useful  purpose.  If  this  be  so,  a  considerable  part  of  the  value 
of  an  estate,  which,  in  manufacturing  districts  particularly,  is  much  enhanced 
by  the  existence  of  an  unappropriated  stream  of  water  with  a  fall,  within  its 
limits,  might  at  any  time  be  taken  away ;  and  by  parity  of  reasoning,  a  valua- 
ble mineral  or  brine  spring  might  be  abstracted  from  the  proprietor  in  whose 
land  it  arises,  and  converted  to  the  profit  of  another. 

We  think,  that  this  proposition  has  originated  in  a  mistaken  view  of  the 
principles,  laid  down  in  the  decided  *cases  of  Be«iley  v.  Shaw,  6  East,  r^-iQi 
208  ;  Saunders  v.  Newman,  1  B.  &  A.  258  j  Williams  v,  Moreland,  2  B.  L  ^^J 
&  C.  913.  It  appears  to  us  also,  that  the  doctrine  of  Blackstone  and  the  dicta 
of  learned  judges,  both  in  some  of  those  cases,  and  in  that  of  Cox  v,  Matthews, 
1  Ventr.  137,  have  been  misconceived. 

In  the  case  of  Bealey  v.  Shaw,  the  point  decided  was,  that  the  owner  of  land 
through  which  a  natural  stream  ran  (which  was  diminished  in  quantity,  by  hav- 
ing been  in  part  appropriated  (o  the  use  of  works  above,  for  twenty  years  and 
more,  without  objection),  might,  after  erecting  a  mill  on  his  own  land,  maintain 
an  action  against  the  proprietor  of  those  works,  for  an  injury  to  that  mill,  by  a 
further  subsequent  diversion  of  the  water.  This  decision  is  in  exact  accordance 
with  the  proposition  contended  for  by  the  plaintiff,  that  the  owner  of  the  land 
through  which  the  stream  flows,  may,  as  soon  as  he  has  converted  it  to  a  pur- 
pose producing  benefit  to  himself,  maintain  an  action  against  the  owner  of  the 
land  above,  for  a  subsequent  act,  by  which  that  benefit  is  diminished ;  and  it 
does  not  in  any  degree  support  the  position,  that  the  first  occupant  of  a  stream 
of  water  has  a  right  to  it  against  the  proprietor  of  land  below.  Lord  Ellen- 
borough  distinctly  lays  down  the  rule  of  law  to  be,  that,  "  independent  of  any 
particular  enjoyment  used  to  be  had  by  another^  every  man  has  a  right  to  have 
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the  advantage  of  a  flow  of  water  in  his  own  land,  without  diminution  or  altera- 
don.  But  an  adverse  right  may  exist,  founded  on  the  occupation  of  another ; 
and  though  the  stream  be  either  diminished  in  quantity^  or  even  corrupted  in 
quality,  as  by  means  of  the  exercise  of  certain  trades,  yet  if  the  occupation  of 
r^201  ^^^  P^^y  BO  taking  or  using  it  *have  existed  for  so  long  a  time  as  may 
^  ^  raise  the  presumption  of  a  grant,  the  other  party,  whose  land  is  below, 
must  take  the  stream,  subject  to  such  adverse  right.''  Mr.  Justice  Lawrence 
confirms  the  opinion  of  Mr.  Baron  Graham  on  the  trial,  that ''  persons  possessing 
lands  on  the  banks  of  rivers  had  a  right  to  the  flow  of  water  in  its  natural 
stream,  unless  there  existed  before,  a  right  in  others  to  enjoy  or  divert  any  part 
of  it  to  their  own  use.''  Mr.  Justice  Le  BliANC,  in  his  judgment,  says  as  fol- 
lows : — "  The  true  rule  is,  that  after  the  erection  of  works,  and  the  appropria- 
tion, by  the  owner  of  land,  of  a  certain  quantity  of  the  water  flowing  over  it, 
if  a  proprietor  of  other  land  afterwards  takes  what  remains,  the  first-mentioned 
owner,  however  he  might,  before  such  second  appropriation,  have  taken  to  him- 
self so  much  more,  cannot  do  so  afterwards ;"  and  this  expression,  in  which,  in 
truth,  that  learned  judge  cannot  be  considered  as  giving  any  opinion  upon  tbe 
effect  of  a  prior  appropriation,  is  tbe  only  part  of  the  case,  which  has  any  ten- 
dency to  support  the  doctrine  contended  for  by  the  defendants. 

The  case  of  Saunders  v,  Newman,  1  B.  &  A.  258,  is  no  authority  upon  this 
question,  and  is  cited  only  to  show,  that  Mr.  Justice  Holroyd  quotes  the 
opinion  of  Le  Blanc,  J.,  above  mentioned;  and  he  confirms  it,  so  far  as  this, 
that  tbe  plaintiff,  by  erecting  his  new  mill,  appropriated  to  himself  the  water 
in  its  then  state,  and  had  a  right  of  action  for  any  subsequent  alteration,  to  the 
prejudice  of  his  mill;  about  which  there  is  no  question. 

The  last  and  principal  authority  cited  is  that  of  Williams  v,  Morland,  2  B. 
&C.  910. 

p^.^|-|  The  case  itself  decides  no  more  than  this  :  that  the  ^plaintiff  having 
L  "  -^  in  this  declaration  complained,  that  the  defendants  had,  by  a  floodgate 
across  the  stream  above,  prevented  the  water  from  running  in  its  regular  course 
through  the  plaintiff's  land,  and  caused  it  to  flow  with  increased  force  and  impetu- 
osity, and  thereby  undermined  and  damaged  the  plaintiff's  banks,  could  not 
recover,  the  jury  having  found  that  no  such  damage  was  sustained.  The 
judgments  of  all  the  judges  proceed  upon  this  ground,  though  there  are  some 
observations  made  by  my  brother  Bayley,  which  would  seem  at  first  sight  to 
favor  the  proposition  contended  for  by  the  defendants. 

These  observations  are,  that  <<  flowing  water  is  originally  publici  juris.  So 
soon  as  it  is  appropriated  by  an  individual,  his  right  is  co-extensive  with  the 
beneficial  use  to  which  he  appropriates  it.  Subject  to  that  right,  all  the  rest  of 
the  water  remains  publici  juris.  The  party  who  obtains  a  right  to  the  exclusive 
enjoyment  of  the  water,  does  so  in  derogation  of  the  primitive  right  of  the 
public.  Now,  if  this  be  the  true  character  of  the  right  to  water,  a  party  com- 
plaining of  the  breach  of  such  a  right,  ought  to  show  that  he  is  prevented  from 
having  water  which  he  has  acquired  a  right  to  use  for  some  beneficial  purpose," 
2  B.  &  C.  913. 

The  dictum  of  Lord  Chief  Justice  Tindal  in  Liggins  v.  Inge,  7  Bing.  692,  is 
to  this  eflfect : — "  Water  flowing  in  a  stream,  it  is  well  settled  by  the  law  of 
England,  is  publici  juris.  By  the  Boman  law,  running  water,  light,  and  air, 
were  considered  as  some  of  those  things  which  were  res  communes,  and  which 
.  were  defined^  things,  the  property  of  which  belongs  to  no  person,  but  the  use  to 
pMA-i  ftll-  And  by  the  law  of  England,  the  person  who  first  ^appropriates  any 
'-  ^  part  of  this  water  flowing  through  his  land  to  his  own  use,  has  the  right 
to  the  nse  of  so  much  as  he  then  appropriates,  against  any  other ;"  and  for  that 
he  cites  Bealey  v,  Shaw  and  Others,  6  East,  208,  which  case,  however,  is  no 
anthoritj  for  this  position,  as  far  as  relates  to  the  owner  of  the  land  below  ;  and 
probably,  therefore,  the  Lord  Chief  Justice  intended  the  expression  '<  any  other" 
(o  apply  only  to  those  who  diverted  or  obstructed  the  stream.     To  these  dicta 
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may  bo  added  ibe  passage  from  Blackstone's  Gommentaries,  vol.  ii.  14 : — 
'<  There  are  some  few  tbiDgs  wbicb,  notwithstanding  the  general  introduction 
and  continuance  of  property,  mast  still  nnayoidably  remain  in  common,  beins 
snch  wherein  nothing  but  an  usufructuary  property  is  capable  of  being  bad ;  and 
therefore  they  still  belong  to  the  first  occupant*,  during  the  time  he  holds  posses- 
sion of  them,  and  no  longer.  Such  (among  others)  are  the  elements  of  light, 
air,  and  water,  which  a  man  may  occupy  by  means  of  his  windows,  bis  gardens, 
his  mills,  and  other  conveniences  :  such,  also,  are  the  generality  of  those  animals 
which  are  said  to  be  feras  naturae,  or  of  a  wild  and  untameable  disposition, 
which  any  man  may  seize  upon  and  keep  for  bis  own  use  or  pleasure^  All  these 
things,  BO  long  as  they  remain  in  possession,  every  man  bas  a  right  to  enjoy 
without  disturbance ;  but  if  once  they  escape  from  his  custody,  or  be  voluntarily 
abandons  the  use  of  them,  they  return  to  the  common  stock,  and  any  man  else 
has  an  equal  right  to  sei^  and  enjoy  them  afterwards.'' 

And,  2  Blackstone's  Commentaries,  p.  18.  "  Water  is  a  movable,  wander- 
ing thing,  and  must  of  necessity  continue  common  by  the  law  of  nature ;  so  that 
I  can  *only  have  a  temporary,  transient,  usufructuary  property  therein ;  r*oQ-| 
wherefore  if  a  body  of  water  run  out  of  my  pond  into  another  man's,  I  *-  ■• 
have  no  rigbt  to  reclaim  it." 

None  of  these  dicta,  when  properly  understood  with  reference  to  the  cases  in 
which  they  are  cited,  and  the  original  authorities  in  the  Roman  law,  from  whicb 
the  position  that  water  is  publici  juris  is  deduced,  ought  to  be  considered  as  au- 
thorities, that  the  first  occupier  or  first  person  who  chooses  to  appropriate,  a 
natural  stream  to  a  useful  purpose,  has  a  title  against  the  owner  of  land  below, 
and  may  deprive  him  of  the  benefit  of  the  natural  flow  of  water. 

The  Koman  law  is  (2  Inst.  Tit.  1,  s.  1),  as  follows: — ''Et  quidem  naturali 
jure,  communia  sunt  omnium  base  :  aer,  aqua  profluens,  et  mare,  et  per  hoc  lit- 
tora  maris."  It  is  worthy  of  remark,  that  Fleta,  enumerating  the  res  commu- 
nes, omits  ''  aqua  profluens,"  Lib.  8,  ch.  1.  Yinnius,  in  his  commentary  on  the 
institutions,  explains  the  meaning  of  the  text : — <' Communia  sunt  quae  h.  natura 
ad  omnium  usum  prodita,  in  nullius  adhuc  ditionem  aut  dominium  pervenerunt : 
Hue  pertinent,  praecipueaer  et  mare,  quae  cum  propter  immensitatem,  tum  propter 
usum,  quern  in  commune  omnibus  debent  jure  gentium  divisa  non  sunt,  sedrelicta 
in  8uo  jure,  et  esse  primaevo  adeoque  necdividi  potuerunt.  Item  aqua  profluens,  hoc 
est  aqua  jugis,  quae  vcl  ab  imbribus  collecta,  vele  venis  terras  scaturiens,  perpetu- 
um  fluxum  agit,  flumenque  aut  rivum  perennem  facit.  Postrem6  propter  mare,  etiam 
littora  maris.  In  hisce  rebus  duo  sunt,  quae  jure  naturali  omnibus  competunt. 
Primum  communis  omnium  est  harum  rerum  usus,  ad  quem  natura  comparatae 
sunt,  turn  siquid  earum  rerum  per  naturam  occupari  potest,  id  eatenus  occupan- 
tis  fit,  quatenus  ca  occupatione  *usus  ille  promiscuus  non  laeditur."  And  i-^-o i-i 
be  proceeds  to  describe  the  use  of  water,  *<  aqua  profluens  adlavandum  et  I-  ^  -* 
potandum  unicuique  jure  naturali  concessa."  The  law,  as  to  rivers,  is,  ''flumina 
autem  omnia  et  portus  publica  sunt,  ideoquc  jus  piscandi  omnibus  commune  est 
in  portu  fluminibnsque."  And  Yinnius,  in  his  commentary  on  this  passage, 
says,  '' unicuique  licet  in  fluminc  publico  navigare  et  piscari."  And  he  proceeds 
to  distinguish  between  a  river  and  its  water :  the  former  being,  as  it  were,  a 
perpetual  body,  and  uoder  the  dominion  of  those  in  whose  territories  it  is  con- 
tained ;  the  latter  being  continually  changing,  and  incapable,  whilst  it  is  there, 
of  becoming  the  subject  of  property,  like  the  air  and  sea. 

In  the  Digest  Book  43,  tit.  13,  in  public  rivers,  whether  navigable  or  not,  it 
appears  that  every  one  was  forbidden  to  lower  the  water  or  narrow  the  course  of 
the  stream,  or  in  any  way  to  alter  it,  to  the  prejudice  of  those  who  dwelt  near. 
Tit.  12  distinguishes  between  public  and  private  rivers ;  and  in  section  4  it  is 
said,  that  private  rivers  in  no  way  diff'er  from  any  other  private  place. 

From  these  authorities,  it  seems  that  the  Roman  law  considered  running 
water,  not  as  a  bonum  vacans,  in  which  any  one  might  acquire  a  property ;  but 
as  public  or  coihmon,  in  this  sense  only,  that  all  might  drink  it,  or  apply  it,  to 


24] 


Mason  v.  Hill.    T.  T.  1833,  21 


the  Dcoesaary  purposea  of  supportiDg  life ;  and  that  no  one  had  any  property  in 
the  water  itself,  except  in  that  particular  portion,  which  he  might  have  ab- 
stracted from  the  stream,  and  of  which  he  had  the  possession ;  and  during  the 
time  of  such  possession  only. 

r*251  ^^  think  that  no  other  interpretation  ought  to  be  *put  upon  the  pas- 
^  -*  sage  in  Blackstone,  and  that  the  dicta  of  the  learned  Judge  above  referred 
to,  in  which  water  is  said  to  be  publici  juris,  are  not  to  be  understood  in  any 
other  than  this  sense ;  and  it  appears  to  us  that  there  is  no  authority  in  our  law, 
nor,  as  far  as  we  know,  in  the  Roman  law  (which,  however,  is  no  authority  in 
ours),  that  the  first  occupant  (though  he  may  be  the  proprietor  of  the  land 
above)  has  any  right,  by  diverting  the  stream,  to  deprive  the  owner  of  the  land 
below,  of  the  special  benefit  and  advantage  of  the  natural  flow  of  water  therein. 

It  remains  to  observe  upon  one  case  which  was  cited  for  the  defendants  (Cox 
r.  Matthews,  1  Ventr.  237),  in  which  Lord  Hale  said,  "  if  a  man  has  a  water- 
course running  through  his  ground  and  erects  a  mill  upon  it,  he  may  bring  his 
action  for  diverting  the  stream,  and  not  say,  antiquum  molendinum ;  and  upon 
the  evidence,  it  will  appear  whether  the  defendant  hath  ground  through  which 
the  stream  runs  before  the  plaintiff's,  and  that  he  used  to  turn  the  stream  as  he 
saw  ^use ;  for  otherwise  he  cannot  justify  it,  though  the  mill  be  newly  erected." 
What  is  said  by  Lord  Hale  is  perfectly  consistent  with  the  proposition  insisted 
upon  by  the  plaintiff;  and  the  defendants  in  the  supposed  case,  would  have  no 
right  to  divert  unless  they  had  gained  it  by  prescription  (which  is  the  meaning 
of  Lord  Hale),  or,  according  to  the  modern  doctrine,  until  the  presumption  of  a 
grant  had  arisen. 

And  this  view  of  the  case  accords  with  the  law,  as  laid  down  by  Serjeant 
Adaib,  Chief  Jostiee  of  Chester,  in  Prescot  v,  Phillips,  cited,  6  East,  218 ; 
r^Q-i  and  by  Lord  Ellenborouqh  in  ^Bealey  v.  Shaw,  6  East,  208 ;  and  by  the 
^  -*  Master  of  the  Rolls  in  his  luminous  judgment  in  Howard  v,  Wright,  1 
Sim.  k  Stu.  190. 

We  are,  therefore,  clearly  of  opinion,  that  the  plaintiff  is  entitled  to  recover 
in  respect  of  the  abstracting  of  the  water  taken  from  the  Over  Canal  Springs, 
as  well  as  the  other  injuries  complained  of;  and  for  which  damages  have  been 
assessed  by  the  jury. 

As  to  the  right  to  recover  for  the  injury  sustained,  by  the  water  being 
returned  in  a  heated  state,  there  can  be  no  question. 

Whether  he  could  have  maintained  an  action  before  he  had  constructed  his 
mill,  or  applied  the  water  of  the  stream  to  some  profitable  purpose,  we  need  not 
decide.  It  may  be  proper,  however,  to  refer  to  two  cases  not  cited  in  the  argu- 
ment In  Palmer  v.  Keblethwaite,  1  Show.  64,  the  declaration  merely  stated 
that  the  water,  used  and  ought  to  run  to  the  plaintiff's  mill,  and  Lord  Holt  said, 
"  Suppose  a  watercourse  run  to  my  ground,  and  I  have  no  use  for  it,  and  one 
upon  another  ground  divert  it  before  it  comes  to  mine,  will  an  action  lie  ?  Is  not 
this  the  same?  Must  you  not  lay  some  use  for  it?  But  you  will  speak  to  it 
again.''  In  the  report  of  the  same  case  in  Skinner,  65,  PoUexfen,  in  argu- 
ment, said  he  took  it  to  be  a  clear  case  that,  the  stream  being  the  plaintiff's,  the 
defendant  could  not  divert  it,  and  so  held  the  Court,  that  an  action  had  lain  for 
diverting  the  stream,  though  no  mill  had  been  erected.  The  final  result  of  that 
case  does  not  appear  in  the  books,  and  the  roll  has  been  searched  for  in  vain. 

In  Glynne  v.  Nichols,  2  Show.  507,  a  similar  question  was  raised,  which 
rw'-i  ^appears  from  the  report  of  the  same  case  in  Comberbach,  43,  to  have 
*-      ^   been  decided  for  the  plaintiff. 

It  must  not,  therefore,  be  considered  as  clear  that  an  occupier  of  land  may 
not  recover  for  the  loss  of  the  general  benefit  of  the  water,  without  a  special 
use  or  special  damage  shown. 

But  be  that  as  it  may,  the  plaintiff  in  this  case,  who  has  sustained  actual 
damage,  is  entitled  to  the  judgment  of  the  Court. 

Judgment  for  the  plaintiff. 
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Declaration  stated,  that  defendant  intending  to  cause  it  to  be  believed  that  plaintiff  had 
been  gailty  of  wilfully  setting  his  house  and  premises  on  fire,  said  of  the  plaintiff, 
that  ho  had  set  fire  to  his  own  premises,  meaning  that  he  had  been  guilty  of  wilfully 
setting  fire  to  the  premises,  which,  while  in  his  occupation,  had  been  destroyed  by  fire : 
After  verdict  for  the  plaintiff,  the  judgment  was  arrested,  on  the  ground  that  wilfully 
setting  his  own  premises  on  fire  was  not,  except  under  special  circumstances,  a  crime 
punishable  by  law  ;  and  the  Court  would  presume  only  such  circumstances  as  it  was 
essentially  necessary  for  the  plaintiff  to  have  proved  in  support  of  his  declaration. 

Declaration  in  elander  stated,  that  the  plaintiff,  until,  &c.,  was  reputed,  &c., 
and  had  never  been  suspected  to  have  been  guilty  of  wilfully  setting  fire  to  his 
bouse  and  premises ;  and  that,  before  the  time  of  speaking  the  words  by  the 
defendant  as  thereinafter  mentioned,  certain  premises  in  the  plaintiff's  posses- 
sion, situate  at  Charlton  in  the  county  of  Hants,  had  been  destroyed  by  fire,  yet 
the  defendant,  well  knowing,  &c.,  and  intending  to  bring  the  plaintiff  into  pub- 
lic scandal,  and  disgrace,  and  so  cause  it  to  he  believed  that  he  had  been,  and 
was,  guilty  of  wilfully  setting  his  house  and  premises  on  fire,  as  thereafter 
stated  to  have  been  charged  upon  and  imputed  to  him  hy  the  defendant,  and  to 
subject  him  to  the  pains  and  penalties  by  the  laws  of  this  kingdom  made,  and 
provided  for,  and  inflicted  upon  persons  guilty  thereof,  theretofore,  in  a  certain 
discourse  *which  the  defendant  had  of  and  concerning  the  plaintiff,  and  rM^n 
of  and  concerning  the  said  premises  which  had  been,  whilst  in  the  posses-  ^  ^ 
sion  and  occupation  of  the  plaintiff,  destroyed  by  fire  as  aforesaid,  spoke  and 
published  in  the  presence  and  hearing  of  W.  E.  and  others,  the  false,  scanda- 
lous, malicious,  and  defamatory  words  following : — "  Have  you  (meaning  the 
said  W.  E.)  heard  the  report  about  the  fire  at  Charlton?"  (thereby  meaning  the 
fire  by  which  the  said  premises,  so  in  the  occupation  and  possession  of  the  plain- 
tiff, were  destroyed  as  aforesaid),  and  upon  the  defendant  being  at  the  time  of 
the  speaking  and  publishing  of  the  words  as  aforesaid,  there  asked,  '^  What 
report?"  he,  the  defendant,  answered  thereto,  and  said,  in  the  presence  and 
hearing  of  the  said  W.  E.  and  of  others,  of  and  concerning  the  plaintiff,  and  of 
and  concerning  the  said  premises  which  had  been,  whilst  in  the  possession  and 
occupation  of  the  plaintiff,  destroyed  by  fire  as  aforesaid,  the  false,  &c.,  words 
following,  that  is  to  say : — "  Why  that  young  Sweetapple  (thereby  meaning 
the  plaintiff)  has  set  his  own  premises  on  fire,"  thereby  meaning  that  the  plain- 
tiff had  been  guilty  of  wilfully  setting  fire  to  the  said  premises,  so  in  the  pos- 
session and  occupation  of  the  plaintiff  as  aforesaid.  The  declaration  concluded 
in  the  usual  way.  Plea,  general  issue.  The  plaintiff  obtained  a  verdict  at  the 
Hampshire  Summer  assizes,  1832,  and  in  the  following  Michaelmas  term,  a  rule 
nisi  was  obtained  by  Damjpier  for  arresting  the  judgment,  on  the  ground  that 
the  words  in  the  declaration,  taken  in  the  sense  there  charged,  were  not  actiona- 
ble, inasmuch  as  the  wilfully  setting  a  man's  own  house  on  fire  is  not  necessa- 
rily a  crime  punishable  by  law ;  but  in  order  to  make  it  a  crime,  the  setting  on 
^fire  must  be  an  act  done  with  the  intention,  or  calculated  to  have  the  r:|eoQi 
effect  of  injuring  others.  L      -* 

Jdf.rewcther^  Serjt.,  and  Folhtt  now  showed  cause.  After  verdict  it  must  be 
presumed,  that  the  words  spoken  were  used  by  the  defendant  in  the  sense 
charged  by  the  innuendos  in  the  declaration,  viz.,  that  they  were  intended  to  im- 
pute to  the  plaintiff,  that  he  had  been  guilty  of  wilfully  setting  fire  to  his  own 
premises;  and  then  Peake  v,  Oldham,  1  Cowp.  278,  shows,  that  after  verdict  the 
declaration  is  sufficient.  Lord  Mansfield  there  said,  <'  that  the  word  guilty 
implied  a  malicious  intent,  and  could  be  applied  only  to  something  which  was 
universally  allowed  to  be  a  crime."  [Parke,  J.  The  words  may  have  been 
used  in  the  sense  charged  in  the  innuendo  without  imputing  to  the  plaintiff  any 
crime,  for  he  may  have  set  fire  to  his  own  house  wilfully  without  any  intention 
to  injure  or  defraud  others.     Patteson,  J.     The  act  of  setting  on  fire  his  own 
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house  may  have  heen  wilful,  though  not  unlawful  or  criminal.  It  would  not  ho 
sufficient  in  an  indictment  for  such  an  act,  to  allege  merely  that  the  defendant 
had  wilfully  set  fire  to  his  house.]  The  defendant,  after  verdict,  must  he  taken 
to  have  imputed  to  the  plaintiflf  that  he  was  guilty  of  having  wilfully  set  his 
house  on  fire,  and  the  Court,  therefore,  will  presume  all  circumstances  which 
were  necessary  to  constitute  fhe  wilful  huming  a  crime  in  point  of  law ;  viz., 
either  that  the  house  was  insured,  and  that  the  intent  was  to  defraud  the  in- 
surers, in  which  case,  it  would  be  a  statutable  felony,  by  7  &  8  G.  4,  c.  30,  s. 
2  ;  or,  that  it  was  situate  in  a  town,  in  which  case,  the  setting  it  on  fire  would 
r*^01  *^^^®  heen  a  misdemeanor  at  common  law,  Hawkins's  P.  C,  Book  1,  c. 
*-  -"  39,  s.  15.  It  is  sufficient,  after  verdict,  if  the  charge  made  by  the  de- 
fendant is  consistent  with  the  guilt  of  the  party.  In  a  note  to  1  Wms.  Saun- 
ders, 228  a,  it  is  said,  that  where  in  debt  for  rent,  by  a  bargainee  of  a  reversion, 
the  declaration  omitted  to  allege  the  attornment  of  the  tenant,  which,  before  the 
statute  4  &  5  Anne,  c.  16,  s.  9,  was  a  necessary  ceremony  to  complete  the  title 
of  the  bargainee,  and  upon  nil  debet  pleaded,  there  was  a  verdict  for  the  plain- 
tiff, such  omission  was  cured  by  the  verdict  by  the  common  law,  Hitchens  v, 
Stevens,  2  Show.  233  ;  Sir  T.  Raym.  487.  [Patteson,  J.  The  judgment  in 
that  case  proceeded  on  the  ground,  that  if  the  plaintiff  had  not  given  the  attorn- 
ment in  evidence,  he  must  have  been  nonsuited,  and  the  rule  there  laid  down 
is,  that  wheresoever  it  may  be  presumed  that  anything  must  of  necessity  be  given 
in  evidence,  the  want  of  mentioning  it  in  the  record  will  not  vitiate  it  after 
verdict;  but  Jackson  v,  Pesked,  1  M.  &  S.  234,  and  the  authorities  there  cited, 
show  that  the  plaintiff  is  only  bound  to  prove  what  the  allegations  in  his  declara- 
tion necessarily  require  to  be  proved.] 

Denman,  C.  J.  After  a  verdict  for  the  plaintiff,  the  Court  are  bound  to  pre- 
sume all  matters  which  it  was  necessary  for  him  to  prove  in  support  of  his 
declaration.  Here  the  plaintiff  was  bound  to  prove  that  the  words  were  spoken 
with  the  intent  to  impute  to  him  that  he  had  wilfully  set  fire  to  his  house ;  but 
that  is  not  necessarily  a  crime,  and  therefore  the  words,  though  spoken  with  that 
intent,  are  not  actionable. 

P^gi-i  *LiTTLEDALE,  J.  After  verdict  for  the  plaintiff,  the  Court  mustpre- 
L  -^  some  such  matters  as  it  was  necessary  for  him  to  prove,  in  order  to  sup- 
port the  allegations  in  his  declaration.  Now,  here  the  plaintiff  was  bound  to 
prove  that  the  words  spoken  were  intended  to  impute  to  him  that  he  had  wil- 
fully set  fire  to  his  premises ;  but  it  is  possible  that  he  may  have  done  such  an 
act  with  an  innocent  purpose.  Such  an  act  is  only  a  crime  punishable  by  law 
under  certain  circumstances;  and,  it  not  being  averred  that  the  words  were 
intended  to  impute  that  the  plaintiff  had  done  the  act  under  such  circumstances, 
the  words  spoken  do  not  necessarily  import  that  he  had  committed  any  offence, 
and  are  not  actionable  :  consequently  the  judgment  must  bo  arrested. 

Parke,  J.  I  am  of  the  same  opinion.  If  the  house  of  the  plaintiff  was 
contiguous  to  others,  it  might  have  been  a  misdemeanor  at  common  law  for  him 
to  set  it  on  fire ;  but  if  the  words  in  the  declaration  were  spoken  with  an  intent 
to  impute  that  offence,  it  ought;  to  have  been  averred  that  the  house  was  contigu- 
ous to  others.  So,  if  his  house  was  insured,  and  the  words  were  spoken,  with 
intent  to  impute  to  him,  that  he  had  set  it  on  fire  with  intent  to  defraud  the  in- 
surers, it  ought  to  have  been  averred  on  the  record,  that  the  house  was  so 
insured,  and  that  the  words  were  spoken  with  that  intent.  Nothing  of  that 
sort  is  stated.  There  is  nothing  to  show  that  any  offence  was  charged.  After 
verdict,  the  rule  is,  as  stated  by  ray  Brother  Littledale,  that  those  things 
must  be  taken  to  have  been  proved,  which  were  necessary  to  support  the  aver- 
r*otr[  ™eDts  in  the  declaration.  If  the  declaration  had  alleged  an  intention  *to 
L  ■*  impute  by  the  words,  that  the  plaintiff  had  been  guilty  of  wilfully  setting 
fire  to  his  premises,  under  circumstances  which  would  have  made  it  a  crime, 
then,  after  verdict,  it  must  have  been  presumed  that  the  words  were  proved  to 
have  been  used  in  that  sense. 
Patteson,  J.,  concurred.  Rule  absolute. 
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WILLIAMS  ».  JARRETT.    ifay  23. 

In  the  stamp  act,  55  G.  8,  o.  184,  Schedule,  part  1  (title  Bill  of  Exchange),  which  im- 
poses a  certain  daty  on  bills  '*  exceeding  two  months  after  date  ;"  the  date  means  the 
time  expressed  on  Uie  face  of  the  bill,  not  the  time  when  it  actually  issued.  And  al- 
though by  sect.  12,  if  a  bill  purporting  to  be  payable  at  two  montiis  from  a  certain 
time,  be  issued  before  the  commencement  of  that  period,  without  payment  of  a  pro- 
portionate duty,  the  maker  is  liable  to  a  penalty ;  yet  a  bill  so  post-dated,  and  bearing 
^the  inferior  stamp,  corresponding  with  the  purport  of  the  bill,  is  admissible  in  eTidence, 
being,  on  the  face  of  it,  conformable  to  the  schedule. 

Assumpsit  by  endorsee  against  drawer  of  a  bill  of  exchange  for  90Z.,  payable 
two  months  after  date  to  John  Harris  or  order.  Plea,  the  general  issue.  At 
the  trial  before  Patteson,  J.,  at  the  Bristol  Summer  assizes,  1832,  it  appeared 
that  in  July,  1831,  Harris,  having  a  demand  on  the  defendant  for  wheat  sold  to 
him,  wrote  the  bill  in  question  on  a  three-and-sixpenny  stamp,  and  sent  it  to  the 
defendant  for  signature.  It  was  dated  August  1,  1831.  The  defendant  signed 
and  returned  it  to  the  messenger.  This  occurred  at  least  a  week  before  the  1st 
of  August.  On  that  day,  Harris  sent  the  bill,  endorsed  by  him,  to  the  plain- 
ti£F,  who  gave  him  the  money  for  it.  It  was  objected,  on  behalf  of  the  defen- 
dant, that  the  bill  had  been  issued  before  the  1st  of  August,  and  post-dated, 
and  therefore  being  payable  two  months  after  date,  it  should  have  had  a  four- 
and-sixpenny  stamp,  according  to  56  G.  3,  c.  184,  *Schedule,  part  1,  title  i-^qq-i 
"  Bill  of  Exchange,"  and  section  12.*  The  learned  Judge  nonsuited  the  ^  -^ 
plaintiff  upon  this  objection,  and  in  the  next  term  a  rule  nisi  was  obtained  for  a 
new  trial  on  the  authority  of  Upstone  v.  Marchant,  2  B.  &  G.  10. 

Merewether,  Serjt.,  and  Crowrc/crnow  showed  cause.  It  is  true  that  in  Upstone 
V.  Marchant,  2  B.  &  C.  10,  this  Court  held  that  the  word  '<  date"  in  the 
schedule  denoted  the  period  of  payment  on  the  face  of  the  bill.  But  the  twelfth 
section  of  the  act  was  not  adverted  to  there.  The  date  on  the  face  of  a .  bill  ia 
only  prima  facie  evidence :  substantially  the  date  is  the  time  when  it  is  issued. 
The  twelfth  section  of  55  G.  3,  c.  184,  clearly  gives  this  effect  to  the  word 
"  date"  ill  the  schedule,  for  by  that  clause  if  a  bill  be  made  payable  at  a  certain 
time  after  date,  and  be  dated  subsequently  to  the  day  on  which  it  is  issued,  so 
as  not  in  fact  to  be  payable  within  two  months,  then  unless  the  same  shall  be 
stamped  so  as  to  denote  the  duty  on  bills  payable  more  than  two  months  after 
date,  the  party  making  or  issuing  such  bill  shall  forfeit  100/.  The  provision 
of  the  schedule  would  be  ^defeated  if  the  time  mentioned  on  the  face  of  1-^04.-1 
the  bill  were  looked  to  as  the  real  time  of  issuing.  [Parke,  J.  There  ^  ^ 
would  still  be  the  penalty  of  sect.  12  to  prevent  fraud.  That  clause  was  neces- 
sarily inserted  to  effectuate  the  provision  in  the  schedule ;  as,  in  the  case  of  a 
conveyance,  in  the  same  schedule,  the  duty  is  proportioned  to  the  amount  of  con- 
sideration-money expressed  in  the  conveyance,  and  it  is  directed  that  the  con- 
sideration shall  be  truly  expressed;  and  by  another  act,  48  G.  3,  c.  149,  s.  22, 
&c.,  penalties  are  imposed  incase  that  be  not  done.']  In  Pasmore  v.  North,  13 
East,  521,  where  a  bill  was  drawn  on  the  4th  of  May,  and  endorsed  on  the  5th, 
but  bore  date  the  11th,  Lord  Ellenborouqh  asked  whether  it  would  be  said 

'  The  schedule  imposes  a  duty  of  4t.  6<f.  on  inland  bills,  from  60/.  to  100/.  in  amount, 
'  «*  exceeding  two  months  after  date,  or  sixty  days  after  sight"  By  sect.  12  it  is  enacted, 
**  that  if  any  person  or  persons  shall  make  and  issue,  or  cause  to  be  made  and  issued, 
any  bill  of  exchange,  draft  or  order,  or  promissory  note  for  the  payment  of  money,  at 
any  time  after  date  or  sight,  which  shall  bear  date  subsequent  to  Uie  day  on  which  it 
shall  be  issued,  so  that  it  shall  not  in  fact  become  payable  in  two  months,  if  made  payable 
after  date,  or  in  sixty  days,  if  made  payable  after  sight,  next  after  the  day  on  which  it 
shall  be  issued,  unless  the  same  shall  bo  stamped  for  denoting  the  duty  hereby  imposed 
on  a  bill  of  exchange  and  promissory  note,  for  the  payment  of  money  at  any  time 
exceeding  two  months  after  date,  or  sixty  days  after  sight,  he,  she,  or  they  shall,  for 
every  such  bill,  draft,  order,  or  note,  forfeit  the  sum  of  100/." 

*  But  the  deed  is  not  therefore  void,  Robinson  v.  Macdonnell,  6  M.  &  S.  284.  See 
for  other  cases  Coventry  on  Stamps,  c.  6,  p.  68,  &c. 
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"  that  the  bill  was  in  abeyance  in  the  intermediate  time  between  the  issuing  of 
it  and  the  date?"  In  Upstone  v.  Marcba»t,  2  B.  &  C.  10,  and  in  Peacock  v. 
Morrelly  2  Stark.  N.  P.  558,  which  will  be  cited  to  the  same  effect,  it  does  not 
appear  that  the  bills  were  actuallj  issued  before  the  daj  of  the  date.  FPatte- 
80N,  J.  In  the  first  case  the  bill  when  accepted  was  delivered  to  the  drawer.] 
A  bill  made  payable  at  a  certain  time  after  date  wonld  require  a  stamp,  though 
no  date  were  actually  put  upon  it;  this  shows  that  'Mate"  of  a  bill  does  not 
depend  merely  upon  the  figures  that  may  be  written  on  its  face.  In  pleading, 
it  is  necessary  to  say  when  the  bill  bore  date.  The  schedule  of  55  G.  3,  c. 
184,  must  be  construed  with  a  reference  to  the  twelfth  section ;  the  latter  may 
be  an  additional  safeguard,  to  secure  the  same  object,  but  is  not  to  be  considered 
an  independent  provision. 

m^l       *FoUetty  cpntr^  was  stopped  by  the  Court. 

*•     ^      Denbian,  C.  J.     I  am  of  the  opinion,  that  the  rule  must  be  absolute. 
If  a  bill  bears  no  date,  we  must  ascertain,  by  evidence,  the  day  when  it  issued ; 
hot  where  there  is  a  dat«,  that  must  be  considered  as  the  time  to  which  the 
Beliedole  refers. 
LmuEDALB,  J.,  concurred. 

Paake,  J.  I  am  of  the  same  opinion.  There  are  two  decisions  on  this 
point,  which  have  been  cited;  and  I  recollect  a  third  to  the  same  effect,  not  re- 
ported.' 

Patteson,  J.  I  should  not  have  directed  a  nonsuit,  if  my  attention  had 
been  drawn  to  Upstone  v.  Marchant,  2  B.  &  C.  10.  Kule  absolute. 

>  FolUa  mentioned  Johnsons.  Qarrett,  2  Chitt  Bep.  122. 


SIMPSON  V.  RENTON.     Maj/  24. 

By  the  S2  O.  2,  e.  28,  s.  1,  it  is  enacted,  that  no  sheriff's  officer  shall  carry  any  person 
trrested  bj  him  to  gaol  within  twenty-four  hours  from  the  time  of  such  arrest, 
onless  such  person  shall  refuse  to  be  carried  to  some  safe  and  convenient  dwelling- 
bouse  of  his  own  nomination  or  appointment ;  and  by  sect  12,  a  penalty  is  imposed 
ou  any  officer  offending  against  the  act : 
Hdd,  in  an  action  brought  for  the  penalty,  for  taking  a  party  to  gaol  within  twenty- 
fov  hours,  contrary  to  the  statute,  that  the  officer  who  made  the  arrest,  ought  to 
Ittve  required  the  party  arrested  to  nominate  some  convenient  dwelling-house  to  be 
taken  to ;  for  the  latter  could  not  be  said  to  have  refused  till  the  proposal  had  been 
made:  and  a  mere  omission  by  him  to  nominate  a  place,  did  not  justify  carrying  him 
faamediately  to  gaoL 

Declaration  in  debt  for  a  penalty  of  50Z.,  for  taking  the  plaintiff  to  gaol 
within  twenty-four  hours  from  the  time  of  arrest,  he  not  having  refused  to  be 
r*361  *^^^  ^  Bome  convenient  dwelling-house  of  his  own  nomination,  con- 
^  ^  trary  to  the  statute  32  O.  2,  c.  28,  s.  1.  At  the  trial  before  Parke,  J., 
at  the  Tork  Summer  assizes,  1832,  the  following  appeared  to  be  the  facts  of  the 
ease. 

The  defendant,  who  was  the  keeper  of  the  gaol  for  the  liberty  of  Knares- 
horoQgh,  and  the  officer  for  executing  writs  within  that  district,  arrested  the 
plaintiff  at  Harrowgate ;  and,  after  keeping  him  three  hours  at  an  inn  there, 
removed  him  to  Knaresborongh  gaol,  which  is  two  miles  from  Harrowgate. 
The  plaintiff,  during  the  time  he  remained  at  the  inn,  behaved  with  great 
Tioleace  to  the  officer,  and  attempted  to  escape.  There  was  no  proof  that  the 
plaintiff  named  any  dwelling-house  to  which  he  wished  to  be  carried,  or  that 
the  defendant  had  ever  desired  him  to  do  so,  or  informed  him  that  he  might. 
It  was  contended  for  the  defendant,  that  if  the  party  arrested  wished  to  avail 
himself  of  the  privilege  of  going  to  a  private  house,  it  was  incumbent  on  him 
to  Kqneat  the  officer  to  take  him  to  one  of  his  own  nomination,  and  that  an 
omiflsion  to  make  such  request  was  a  refusal  to  nominate  within  the  meaning  of 
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the  act  of  parliament.  The  learned  Judge  was  of  opinion,  that  there  could  be 
no  refusal  until  the  party  was  called  upon  to  nominate  a  dwelling-house,  and, 
there  being  no  proof  in  this  case  to  such  effect,  that  the  plaintiff  was  entitled 
to  a  verdict.  A  rule  nisi  having  been  obtained  for  a  new  trial,  on  the  above 
point, 

Kiwtoles  now  showed  cause.  The  stat.  32  G.  2,  c.  28,  was  passed  for  the 
relief  of  debtors,  and  ought  to  be  construed  so  as  best  to  effectuate  that  intent. 
By  s.  1,  the  sheriff,  bailiff,  &c.,  is  prohibited  from  taking  a  party  *to  goal  r:|eQ<T-| 
within  twenty-four  hours  from  the  time  of  his  arrest,  unless  he  shall  refuse  *-  ^ 
to  be  carried  to  some  convenient  dwelling-house  of  his  own  nomination.  There 
must  therefore,  be  either  a  refusal  by  the  party  arrested  to  nominate  any  convenient 
dwelling-house  (or,  having  nominated  one),  a  refusal  to  be  carried  there.  Here 
there  was  no  refusal  by  the  plaintiff  to  nominate  a  house,  for  he  was  never  asked 
to  do  BO.  In  Dewhirst  v.  Pearson,  3  Tyrwh.  242,  1  Cro.  &  M.  365,  Bayley 
and  QuRNEY,  Barons,  expressed  an  opinion  that  this  was  the  true  construction 
of  the  act;  and  here  the  maxim  does  not  apply,  that  ignorance  of  the  law  shall 
not  excuse,  for  the  third  section  of  the  act  presumes  the  ignorance  of  the  party 
arrested,  and  expressly  provides  for  it  by  enacting  that  a  copy  of  the  clauses  of 
the  act  shall  be  delivered  to  every  gaoler  and  sheriff's  officer,  and  that  it  shall 
be  part  of  the  condition  of  the  bond  into  which  such  persons  enter,  to  deliver 
a  copy  to  every  person  arrested. 

F,  Pollock  and  Bundas,  contrii.  The  Court  of  Exchequer,  in  Dewhirst  v. 
Pearson,  3  Tyrwh.  242,  1  Cro.  &  M.  365,  were  not  unanimous  on  this  point ; 
for  Yaughan,  B.  said  it  was  a  grave  question,  and  thought  there  ought  to  be  a 
new  trial,  to  give  the  defendant  an  opportunity  of  putting  it  on  the  record.  The 
act  being  penal,  ought  to  be  construed  strictly.  Section  3  does  not  require  a 
copy  of  the  clauses  to  be  delivered  to  a  party  arrested  until  he  is  in  a  house, 
and  requires  meat  and  drink.  Besides  here,  the  party  having  conducted  himself 
with  violence  in  the  inn,  and  attempted  to  escape,  the  defendant  was  entitled 
to  take  him  at  once  to  prison.  The  reason  given  by  *Lord  Kenyon,  in  r:|tQQ-i 
Evans  v,  Atkins,  4  T.  R.  556,  for  the  provision  that  a  party  shall  not  L  -' 
be  carried  to  gaol  within  twenty-four  hours  after  his  arrest,  unless  he  shall 
refuse  to  be  carried  to  some  convenient  house  of  his  own  nomination,  is,  that 
he  may  have  an  opportunity  of  procuring  bail,  or  agreeing  with  those  persons 
at  whose  suit  he  is  arrested ;  but  a  party  who,  like  the  plaintiff,  conducts  himself 
violently,  or  attempts  to  escape,  has  no  intention  of  procuring  bail  or  agreeing 
with  his  creditors;  he  is,  therefore,  not  a  person  contemplated  by  the  act.  In 
an  Anonymous  case,  6  Mod.  96,  before  the  statute  in  question,  Holt,  C.  J., 
said,  that,  '^  after  arrest,  the  bailiff  ought  to  carry  the  party  to  the  next  gaol  if 
he  do  not  desire  to  be  carried  to  a  place  for  to  send  for  his  friends.^' 

Denman,  C.  J.  I  think  it  quite  clear,  from  the  words  of  section  1,  that  the 
legislature  intended  that  the  bailiff  should  offer  the  party  arrested  an  opportunity 
of  nominating  a  dwelling-house  to  which  he  might  go.  That  is  the  construction 
I  should  put  on  the  section,  independently  of  any  authority,  but  my  opinion  is 
confirmed  by  the  case  of  Dewhirst  v,  Pearson,  3  Tyrwh.  242,  in  the  Court  of 
Exchequer. 

LiTTLEDALE,  J.  By  the  words  of  section  1,  a  sheriff's  officer  is  prohibited 
from  carrying  any  person  arrested  by  him  to  gaol  within  twenty-four  hours 
from  the  time  of  his  arrest,  <'  unless  such  person  shall  refuse  to  be  carried  to 
some  safe  and  convenient  dwelling-house  of  his  own  nomination  or  appoint- 
ment." To  justify  the  officer,  therefore,  in  carrying  the  party  to  gaol  within 
*that  time,  there  ought  to  have  been  a  previous  refusal  by  him,  either  to  r^oq-i 
nominate  a  house,  or  after  having  nominated  one,  to  be  carried  to  it.  A  l-  ^ 
mere  omission  or  neglect  to  do  an  act,  is  not  a  refusal.  That  word  implies 
something  more.  If  the  plaintiff  had  been  asked  to  nominate  a  convenient 
dwelling-house,  and  had  not  done  so,  that  would  have  been  a  sufficient  refusal. 

Parke,  J.    I  thought  at  the  trial,  that  the  refusal  of  the  party  arrested  to 
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l>e  carried  to  some  convenient  dwelling-house  of  his  own  nomination  was  a  con- 
dition precedent  to  the  right  of  the  officer  to  take  him  to  gaol  within  twenty- 
fonr  hours  from  the  time  of  the  arrest,  and  that  it  ought  to  have  been  proved, 
either  that  the  plaintiff,  on  being  asked  to  nominate  a  convenient  dwelling-house 
had  refused  to  do  so }  or,  that  having  nominated  one,  he  had  refused  to  be 
carried  there.  I  thought  then,  as  I  think  now,  that  there  could  not  be  a  rcr 
fnsal  to  do  an  act  until  the  party  had  been  called  upon  to  do  it ;  and  my  opinion 
on  that  point  is  confirmed  by  those  of  Batley  and  Gurnet,  Barons,  in  Dewhirst 
V.  Pearson,  3  Tyrwh.  242. 

Patteson,  J.  My  opinion  proceeds  entirely  upon  the  words  of  the  first 
section  of  the  act.  I  cannot  conceive  how  a  person  can  be  said  to-  have  refused 
to  do  an  act,  until  it  has  been  proposed  to  him  to  do  it.  The  plaintiff,  therefore, 
cannot  be  said  to  have  refused  to  be  carried  to  a  house  of  his  own  nomination, 
because  he  was  never  desired  to  name  any  house.  Kule  discharged. 


[♦40]  *JAMES  V.  THOMAS  and  Another.  May  25. 

On  a  bond  with  a  penalty,  conditioned  for  the  payment  of  money  at  a  given  day,  and 
interest  in  the  mean  time,  with  a  stipulation  that  on  any  default  in  paying  the  interest 
the  whole  sum  should  be  demandable ;  the  obligee,  on  the  interest  falling  into  arrear, 
broiight  an  action  to  recover  the  whole  principal  and  interest : 

Held,  that  the  case  was  not  within  8  &  9  W.  8,  c.  11,  s.  8,  and,  therefore,  that  the 
plaintiff  was  entitled,  after  verdict,  to  have  judgment  and  execution  for  the  whole 
principal  sum,  and  not  merely  for  the  arrears  of  interest 

The  plaintiff  brought  an  action  of  debt  on  a  bond  in  the  penal  sum  of  560^., 
conditioned  for  the  payment  of  280^.,  in  three  years  from  the  date  of  the  bond, 
with  5  per  cent,  interest,  payable  half  yearly ;  ''  and  also  that  the  said  plaintiff 
should  be  nt  liberty  to  call  in  and  demand  payment  of  the  said  principal  money 
and  all  interest  thereon,  in  default  of  the  payment  of  the  said  interest  half- 
yearly."  The  declaration  stated,  that  one  year's  interest  being  due  and  unpaid, 
the  plaintiff  demanded  the  principal  and  all  interest  thereon,  but  the  defendants 
did  not  pay ;  whereby  the  bond  became  forfeited.  The  particular  of  demand 
stated  the  action  to  be  brought  to  recover  the  principal  sum  of  280Z.,  and 
interest  as  above,  from  the  dato  of  the  bond  to  the  day  of  payment  therein 
mentioned. 

E.  V,  Williams]  now  moved  for  a  rule  to  show  cause  why,  upon  payment 
of  the  year's  interest  above  mentionnd,  all  further  proceedings  should  not  be 
stayed ;  and  he  cited  Masfen  v.  Touchet,  2  W.  Bla.  706,  where  the  obligee  of 
a  bond  conditioned  to  pay  600/.,  and  interest,  in  three  years  from  the  date  of 
the  bond,  by  instalments  of  15/.,  half-yearly,  and  615/.  at  the  end  of  the  term, 
brought  an  action,  on  default  made  in  paying  the  interest,  and  recovered  for 
the  whole  penalty ;  and  the  Court  ordered  judgment  to  be  entered  for  the  whole 

r*411  ^^^^f^^J<'^^^^c^^^<>°*o°P^y™6Q^o^^^^^°^^i*6s^^^P*  [Parke,  J.  The 
^  -*  condition  there  was  different.  Here  it  is,  that  on  any  default  of  payment 
the  whole  sum  shall  be  due.]     It  is  the  same  virtually  on  any  bond  with  a  penalty. 

EATTESON,  J.  The  judgment  on  an  ordinary  bond  would  be  for  the  penalty; 
t  then  the  defendant  would  be  relieved  by  8  &  9  W.  3,  o.  11,  s.  8,  on 
paying  the  arrears  found  due  upon  trial  or  inquiry.  Parke,  J.  In  the  case 
cited  the  same  end  was  attained,  only  by  a  shorter  course.]  It  is  not  clear,  in 
this  case,  that  the  plaintiff  ought  not  to  assign  breaches,  according  to  the  statute, 
to  entitle  himself  under  the  condition ;  and  then  he  would  gain  no  more  than 
he  may  by  what  is  now  proposed.  [Parke,  J.  Yes ;  by  the  special  agreement 
embodied  in  the  condition,  he  would  recover  280/.  abd  interest.  Littledale, 
J.  This  is  like  the  case  of  a  warrant  of  attorney,  where  the  Court  never  holds 
a  party  entitled  to  relief  under  the  statute.] 

Per  Curiam.     There  must  be  no  rule.  Rule  refused. 

The  cause  was  tried  at   the  ensuing  Summer  assizes  for  Glamorganshire 
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before  Bosanquet,  J.,  and  a  yerdict  was  found  for  the  plaintiff  for  Is.,  bat  leave 
given  to  the  defendant  to  move  that  a  verdict  should  be  entered  for  such  sum  as 
the  Court  should  think  fit.     In  Michaelmas  term  (Nov.  6th), 

E.  V.  WiUiatM  moved  that  a  verdict  should  be  entered  upon  the  record  for 
20/. y  the  actual  arrear  of  interest,  and  no  more,  as  in  actions  upon  bonds  with  a 
^penalty,  within  8  &  9  W.  3,  c.  11,  s.  8,  and  the  plaintiff  be  at  liberty  r^Aeyy 
to  levy  for  that  amount  only,  the  judgment  standing  as  a  security  in  case  ■-  -' 
of  future  breaches.  He  contended  that  the  case  was,  substantially,  within 
the  statute,  the  provision  that,  in  default  of  paying  the  interest,  the  whole  sum 
should  become  due,  being  in  the  nature  of  a  secondary  penalty.  It  is  as  if  an 
annuity  had  been  granted,  with  a  fixed  sum  to  become  due  on  default  in  any  of 
the  payments.  That  sum  would  be  merely  a  penalty  to  secure  the  payments. 
[Parke,  J.  You  would  represent  this  as  a  bond  with  two  penalties.  The  effect 
of  the  provision  here  is,  that  on  any  de&ult  the  280/.  becomes  payable  as  the 
debt;  it  is  not  a  mere  penal  sum  to  secure  the  interest.]  The  intention  of  the 
statute  of  William  was  to  prevent  the  necessity  of  going  into  a  court  of  equity. 
That  reason  applies  to  the  present  case.  A  court  of  equity  would  relieve  the 
defendant.     [Parke,  J.     I  question  whether  it  would.] 

The  Court  refused  a  rule. 

'  Dbhmav,  C.  J.,  Parks,  Taumtov,  and  Pattssoh,  Js. 


♦DOB  dem.  ROBERT  SMITH,  WILLIAM  CLEEVE,  and  JONA-  ^.^^ 
THAN  SOUTHAM,  and  of  WILLIAM  MARSH,  JOSIAS  L  ^'^J 
HENRY  STRACEY  and  MONTGOMERIE  STEWART  v.  ANN  GAL- 
LOWAY.    May2bih. 

Under  a  lease  of  all  that  part  of  the  park  called  B.,  eituate  and  being  in  the  coanty  of 
0.,  and  now  in  the  occupation  of  S.,  lying  within  certain  specified  abuttals,  with  all 
houses,  &c.,  belonging  thereto,  and  which  now  are  in  the  occupation  of  S.,  a  house  on 
a  part  which  is  within  the  abuttals,  but  not  in  the  occupation  of  S.,  will  pass. 

Ejectment.  At  the  trial^before  Qurn£Y,B.,  at  the  Oxford  Summer  assizes 
1832,  it  appeared  that  the  premises  claimed  consisted  of  a  cottage  with  the 
appurtenances,  in  the  possession  of  the  defendant,  in  Blenheim  Park.  Marsh, 
Stracej,  and  Stewart  had  extended  a  moiety  of  Blenheim  Park,  under  a  writ  of 
elegit.  The  moiety  was  regularly  set  out  upon  the  inquisition,  and  delivered  to 
Marsh,  Stracey,  and  Stewart,  who  leased  it  to  one  Bichard  Smallhones.  Small- 
bones  held  also  the  remainder  of  the  Park  under  another  title,  and  he  held  the 
moiety  leased  to  him  by  Marsh,  Stracey,  and  Stewart  up  to  the  22d  of  June, 
1824.  By  deed  dated  that  day,  Marsh,  Stracey,  and  Stewart  demised  to  Smith, 
Cleeve,  and  Southam,  all  that  part  of  the  park,  called  or  known  by  the  name  of 
Blenheim  or  Woodstock  Park,  situate  and  being  in  the  county  of  Oxford,  and 
now  in  the  occupation  of  one  Richard  Smallhones,  in  a  direct  line  across  the 
said  park  from  the  gate  called  Old  Woodstock  Lodge  ^following  the  words  of 
the  inquisition),  lying  on  the  northwest  side  of  the  said  line  (setting  out  the 
other  abuttals  in  the  words  of  the  inquisition),  together  with  toe  farm-houses, 
and  other  houses,  &c.,  belonging  or  appertaining  to  the  said  premises,  and  which 
now  are  in  the  occupation  of  the  said  B.  S.,  except  and  always  reserved 
♦unto  the  said  W.  Marsh,  J.  H.  Stracey,  and  M.  Stewart,  their  executors,  r^AA-\ 
administrators,  and  assigns,  all  mines  and  quarries  of  stone,  timber,  and  L  ^ 
other  trees  whatsoever  Twith  a  like  exception  and  reservation  of  hedges,  of  a 
right  of  hunting,  shooting,  fishing,  and  fowling,  and  of  the  liberty  of  keeping 
a  herd  of  deer  in  the  park,  and  depasturing  three  head  of  cattle  there).  Since 
the  execution  of  this  deed.  Marsh,  Stracey,  and  Stewart  had  become  bankrupts, 
and  all  their  property  had  been  regularly  assigned  before  the  action  was  brought; 
the  plaintiff,  therefore,  relied  upon  the  lease  to  Smith,  Cleeve,  and  Southam. 
The  premises  claimed  were  within  the  line  and  abuttals  set  out  in  the  inquisition 
and  lease:  but  the  defendant  had  occupied  them,  by  the  permission  of  the 
original  owner^  up  to  the  time  of  the  inquisition^  without  paying  any  rent,  no 
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demise  having  been  made  to  her.  Smallbones  had  also  suffered  her  to  occupy 
them  in  the  same  way  during  the  whole  time  of  his  tenancy ;  and  she  had  con* 
tinued  in  a  similar  occupation  up  to  the  time  of  the  action  brought.  It  was 
now  insisted  for  her,  that  the  premises,  not  having  been  in  the  occupation  of 
Smallbones,  did  not  pass  by  the  lease.  The  learned  Judge  directed  the  jury  to 
find  a  verdict  for  the  plaintiff,  reserving  leave  to  the  defendant  to  move  to  enter 
a  nonsuit.  The  defendant  obtained  a  rule  to  that  effect  in  Michaelmas  term, 
1832. 

Talfourdy  Serjt ,  and  Walesby,  now  showed  cause.  There  can  be  no  doubt 
that  the  intention  of  the  parties  to  the  lease  of  the  22d  of  June,  1824,  was  that 
all  which  the  lessors  held  by  the  elegit  should  pass ;  and  the  words  of  the 
r*4'>1  ^®™^s^  ^^  sufficient  to  carry  that  into  *effect.  The  premises  are  locally 
L  J  within  the  line  set  out  in  the  latter  part  of  the  description,  and  the 
words  added  respecting  the  occupation  are  mere  surplusage.  Besides  this,  the 
defendant  resided  on  tbe  premises  by  the  permission  of  Smallbones;  they  may, 
therefore,  be  considered  to  have  been  in  his  occupation.  If  it  be  contended  that 
the  part  granted  is  limited,  by  grammatical  construction,  to  the  part  occupied 
by  Smallbones,  the  answer  is  that,  by  such  a  construction,  all  that  was  occupied 
by  Smallbones  would  be  within  the  grant.  Now  that  would  comprehend  parts 
of  the  park  without  the  described  line.  Besides,  the  lease  goes  on  to  make  cer- 
tain exceptions;  and,  if  the  present  premises  were  not  within  the  intention  of 
the  lessors,  they  also  would  have  been  marked  off  from  the  property  within  the 
prescribed  line  by  a  specific  exception.  In  Wrottesley  v,  Adams,  Plowd.  187 ; 
the  words  of  a  lease,  as  set  out  on  the  record,  were  "  granted  and  to  farm  let  to 
the  same  R.  W.,  the  tenements  aforesaid,  with  the  appurtenances,  by  the  name 
of  the  reversion  of  all  their  [the  grantors']  farm  in  B.,  and  by  the  name  of  one 
other  tenement  there,  with  all  the  lands,  leasows,  pastures,  and  meadows  to  the 
same  belonging,  and  with  all  and  singular  their  appurtenances  then  in  the  te- 
nure and  occupation  of  the  aforesaid  R.  W."  On  demurrer,  an  exception  was 
taken  that  the  '^  tenements  aforesaid  "  (being  the  premises  mentioned  in  the 
declaration)  were  not  averred  to  have  been  in  the  tenure  and  occupation  of  R. 
W.,  5th  exception,  p.  191.  But  the  Court  held  that  the  averment  was  not 
necessary,  and  said  that  "  another  certainty  put  to  a  thing  which  was  certain 
r*4n  ^°o^g^  before  *was  of  no  manner  of  effect;  and  therefore  there  is  a 
L  -*  diversity  where  a  certainty  is  added  to  a  thing  which  is  incertain,  and 
where  to  a  thing  certain."  Therefore  it  was  considered  not  to  be  material, 
whether  the  farm  of  B.  was  in  the  tenure  of  R.  W.  or  not.  The  Court  also  held, 
that  the  words,  "  one  other  tenement"  were  not  material  to  make  the  lease 
good ;  and  consequently,  that,  so  far  as  the  farm  of  B.  was  concerned,  no  aver- 
ment was  necessary.  S.  C.  195.  So,  where  a  demise  was  made  of  **  all  that 
their  [the  grantors']  glebe  lands  lying  in  C,  viz.  seventy-eight  acres  of  land, 
and  also  the  demesnes  of  the  said  seventy-eight  acres,  with  all  profits,  commo- 
dities, tithes  personal  and  predial,  &c.,  belonging  to  the  said  subchantcr  and 
vicars,  as  parsons  and  proprietaries  of  the  parish  church  of  C,  &c.,  and  all 
other  tithes  whatsoever,  and  also  the  tithes  of  the  said  seventy-eight  acres,  all 
which  were  lately  in  the  farm  and  occupation  of  M.  P. ;"  and  it  was  found  on 
special  verdict,  that  none  of  the  tithes  of  the  land  mentioned  had  been  in  the 
possession  of  M.  P.,  but  that  other  tithes  and  lands  were  in  the  tenure  of  M. 
P. ;  it  was  held,  that  the  tithes  of  the  lands  mentioned  passed  by  the  demise. 
Swift,  Subchantcr,  and  one  of  the  Vicars  Choral  of  Litchfield  v.  Eyres  and 
Others,  Cro.  Car.  546 ;  S.  C.  W.  Jones,  435.  The  maxim,  that  where  there  is 
sufficient  certainty  in  a  description  a  false  reference  added  shall  not  destroy  its 
effect,  was  lately  recognised  in  Doe  d.  Ashforth  v.  Bower,  3  B.  &  Ad.  459. 
[Parke,  J.  The  general  rule  is  laid  down  in  Doddington's  Case,  2  Rep.  32,  b ; 
r*i7i  ^^^  ^^  ^^^  ^0*®  added  at  the  end  of  the  *judgment  there.  There  are 
L  -^  also  cases  on  the  same  point  in  RoUe's  and  Viner's  Abridgments,  Grant.^ 
»2  Rol.  Abr.  64;  14  Vin.  Abr.  87.     See  also  2  Rol.  Abr.  423,  and  425,  Rent,  B.  6 
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Jervh  and  Cooper  in  support  of  the  rule.  It  must  be  conceded  that  if  the 
words  "  and  now  in  the  occupation/'  &c.,  had  followed  the  particular  description, 
the  case  would  have  fallen  within  the  rules  laid  down  in  the  cases  cited.  But 
here  the  words  relied  upon  by  the  defendant,  precede  the  particular  description ; 
therefore,  according  to  Wrottesley  v,  Adams,  Plowd.  187,  and  Swift  v.  Eyres, 
Cro.  Car.  546,  and  Doddington's  case,  2  Rep.  32,  the  particular  description 
must  be  rejected,  if  there  be  any  inconsistency.  And  this  was  held  in  the  case 
of  Stukeley  v.  Butler,  Hob.  168  (edit.  1724).  There  a  bargain  and  sale  was 
made  of  all  woods,  underwoods,  &c.,  standing,  growing,  &c.,  in  the  whole  of  the 
bargainor's  manor  of  C,  viz.,  in  all  his  wood  called  E.,  and  in  all  bis  wood 
called  B.,  and  in  other  woods  expressly  named :  and  it  was  adjudged  that  woods 
in  C,  not  being  in  any  of  the  woods  afterwards  expressly  named,  should  pass  by 
the  conveyance.  [Denman,  C.  J.  As  you  construe  the  sentence,  the  question 
would  be,  whether  you  are  compelled  to  resort  to  all  the  description  for  the 
purpose  of  understanding  the  meaning.  Suppose  the  premises  had  been  de- 
scribed by  reference  to  a  colored  plan,  and  the  words  had  been  "all  the  part 
colored  green  and  now  in  the  occupation  of  A.  B.,''  all  the  green  must  have 
passed,  though  some  of  *it  had  not  been  in  the  occupation  of  A.  B.  Lit-  r« j  o-i 
TLEDALE,  J.  Is  it  not  the  same  thing,  whether  the  place  be  expressly  L  ■* 
named,  or  its  limits  particularly  set  out  ?]  In  Doe  d.  Parkin  r.  Parkin,  5  Taunt. 
321,St  was  held  that  a  devise  of  all  hereditaments  in  T.  and  then  in  the  devi- 
sor's own  occupation,  would  not  pass  hereditaments  in  T.  not  occupied  by  the 
devisor.  In  Blague  v.  Gold,  Cro.  Car.  447,  473,  see  also  Hunt  v.  Singleton, 
Cro.  Eliz.  473,  it  was  held  that  the  devise  of  "  the  corner  house  in  A.  in  the 
tenure  of  B.  and  H.,"  passed  a  corner  house  in  A.  which  was  in  the  tenure  of  B.> 
(though  not  a  house  in  the  tenure  of  H.  not  being  a  corner  house) ;  and  the 
reason  given  was,  that  the  devise  was  of  a  thing  certain  at  the  first.  Where  a 
lease  was  made  of  a  room,  a  cellar,  a  vault,  and  a  yard,  all  expressly  set  out  and 
described  to  have  been  late  in  A.'s  occupation,  it  was  held  that  a  cellar,  not  ex- 
pressly named,  which  was  under  the  yard,  but  which  had  not  been  in  the  occu- 
pation of  A.,  would  not  pass.  Doe  t\  Burt,  1  T.  R.  701.  The  word  "  and,"  here, 
is  superfluous  in  the  description  ]  the  meaning  must  be  the  same  as  if  the  de- 
scription of  the  parcels  had  been,  "  All  that  part,  &c.,  which  is  now  in  the  occu- 
pation of  Smallbones,  in  a  direct  line,"  &c.  Doe  d.  Ashforth  v.  Bower,  3  B.  & 
Ad.  453,  is  in  favor  of  the  defendant ;  for  there  the  Court  held  that  such  pre- 
mises only  passed  by  the  devise,  as  were  within  the  whole  of  the  description, 
excluding  such  as  corresponded  to  a  part  only  of  the  description.  In  Swift  v. 
Eyres,  Cro.  Car.  546,  *there  was  an  exception  of  the  small  tithes,  which  ri^AQfy 
showed  the  intention  of  the  parties  to  pass  all  the  great  tithes ;  here  all  that  ^  ^ 
is  excepted  may  be  considered  as  merely  in  the  nature  of  an  easement  or  a  privilege. 
•  Denman,  C.  J.  Two  parts  only  of  the  description  of  the  premises  can  be  re- 
lied upon  in  support  of  the  restrictive  construction  of  this  lease.  The  first  part 
is  the  expression  which  occurs  early  in  the  description  ;  "  all  that  part  •  of  the 
park  called  or  known  by  the  name  of  Blenheim  or  Woodstock  Park,  situate  and 
being  in  the  county  of  Oxford,  and  now  in  the  occupation  of  Richard  Small- 
bones."  But,  as  to  this  expression,  it  is  impossible  not  to  see  that  the  words 
"and  now  in  the  occupation"  are,  as  it  were,  in  the  genitive  case,  agreeing  with 
"  park,"  not  with  "  part."  The  other  part  of  the  description,  which  seems  to 
favor  the  restrictive  construction,  occurs  towards  the  close  of  the  description ; 
"  together  with  the  farm  houses  and  other  houses,  &c.,  appertaining  to  the  said 
premises,  and  which  now  arc  in  the  occupation  of  the  said  Richard  Smallbones." 

D.  7.  *<  If  a  man  grants  and  confirms  to  another  in  fee  10s.  rent,  to  take  oat  of  certain 
land,  which  rent  he  has  of  the  grant  of  his  father ;  though  he  never  had  anything  of  the 
grant  of  his  father,  yet  this  shall  create  a  rent." 

'This  house  was  found  by  the  jury  to  be  in  the  tenure  of  B.  and  N.,  and  the  Court 
held,  that  if  it  were  a  joint  tenure,  all  the  house  should  pass,  but  that  if  one  part  were 
in  the  tenure  of  B.,  and  another  part  in  the  tenure  of  N.,  the  former  part  only  should 
pass. 
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Had  this  occarred  in  a  will,  it  might  possibly  have  been  interpreted  as  a  quali- 
fying restriction  :  but  we  cannot  hold  that  general  words  added,  as  here,  for  the 
protection  of  a  grantee,  qualify  the  words  by  which  the  boundary  of  a  district  is 
set  forth. 

LiTTLEDALE,  J.  I  am  entirely  of  the  same  opinion.  If  the  words  "  now  in 
the  occupation  of  one  R.  S./'  had  followed  the  words  "  county  of  Oxford"  di- 
rectly, there  might  have  been  some  ground  for  contending  that  the  lease  was 
intended  to  pass  only  all  the  part  of  Blenheim  Park  then  in  the  occupation  of 
r*501  Smallbones.  Even  then,  it  *would  have  admitted  of  considerable  doubt 
L  ■*  whether  such  a  construction  were  admissible.  But  the  interposition  of 
the  word  "  and"  precludes  it  altogether.  It  is  contended  that  the  words  "  now 
in  the  occupation,"  &c.,  are  an  essential  part  of  the  full  description.  If  that 
were  so,,  the  description  would  mean  much  more  than  is  suggested ;  for  Small- 
bones  occupied  in  Blenheim  Park  much  besides  that  which  the  lessors  had  the 
power  of  passing.  That  which  follows  "  the  county  of  Oxford,"  is  merely  what 
is  called  false  demonstration ;  and  false  demonstration  cannot  restrict.  Taking 
the  words  as  they  are,  it  appears  to  me  that  all  which  is  described  in  the  words 
following  the  description  of  the  occupation,  will  pass.  Many  cases  have  certainly 
gone  upon  the  circumstance  that  the  particular  description  came  first;  in  which 
it  has  been  held  that  the  effect  of  such  a  description  is  not  altered  by  words  of 
suggestion,  or  false  demonstration,  following  it.  Such  are  Doe  d.  Beach  v.  The 
Earl  of  Jersey,  1  B.  &  A.  650,  and  of  Doe  d.  Ashforth  v.  Bower,  3  B.  &  Adol. 
453.  And,  in  the  present  case,  it  is  contended  that  as  the  first  part  of  the  de- 
scription is  sufficiently  certain,  its  effect  cannot  be  destroyed  by  what  follows. 
But  in  Chamberlain  v.  Turner,  Cro.  Car.  129,  the  later  words  were  held  to  en- 
large a  devise  beyond  the  effect  of  the  earlier  ones.  There  the  words  were  "  the 
house  or  tenement  wherein  William  Nicholls  dwelleth,  called  the  White  Swan," 
and  William  Nicholls  occupied  only  the  entry  or  alley,  and  three  upper  rooms. 
But  it  was  considered  that  the  words  ^^  White  Swan,"  showed  that  all  the  house 
was  meant.  And  the  same  argument  would  apply  here,  even  if  we  were  to  take 
r*5n  ^^^  words  "  now  in  occupation"  *as  referring  to  the  word  "  part." 
L      ■'    Chamberlaine  v.  Turner  closely  resembles  the  present  case. 

Parke,  J.  I  am  of  the  same  opinion.  The  question  is,  what  passed  by  this 
demise.  Now  the  rule  is  clearly  settled,  that  when  there  is  a  sufficient  de- 
scription set  forth  of  premises  by  giving  the  particular  name  of  a  close,  or  other- 
wise, we  may  reject  a  false  demonstration;  but  that  if  premises  be  described  in 
general  terms,  and  a  particular  description  be*  added,  the  latter  controls  the 
former.  Here  is  a  grant  of  all  that  part,  &c.,  in  general  terms ;  had  it  been  a 
grant  of  all  that  part  now  in  the  occupation  of  Bichard  Smallbones,  and  lying 
on  the  northwest  side  of  the  line,  the  occupation  would  have  been  a  material 
part  of  the  description,  and  nothing  would  have  passed  which  was  not  both  in 
the  occupation  of  Smallbones,  and  on  the  northwest  side  of  the  line.  But  if 
the  terms  "  now  in  the  occupation"  apply,  not  to  "  part,"  but  to  "  park,"  they 
may  be  rejected,  for  they  can  be  no  more  than  an  additional  description  of  the 
park ;  so  that  the  meaning  would  be,  '^  all  that  part  of  the  park  which  is  called 
Blenheim  Park,  and  is  now  in  the  occupation  of  Smallbones;"  and  then  follows 
the  description  of  the  part  which  is  to  be  demised.  Therefore,  under  the  clause 
following,  all  the  farm-houses,  &c.,  belonging  to  the  part  demised,  pass  also ; 
so  that  we  may  reject  the  false  demonstration  which  conies  after  this  clause.  It 
seems  to  me  that  this  is  the  true  construction  of  the  early  part  of  the  grant,  in 
consiequence  of  the  word  ''  and ;"  and  the  minute  description  which  follows, 
cannot  be  brought  into  doubt  by  the  words  which  come  after  it. 

Eule  discharged. 
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*The  KING  V.  JOHN  HENRY  MANNERS  SUTTON,  Esqtdre.    [*52] 

May  25. 

On  indictment  for  non-repair  of  a  highway,  which  defendant  was  stated  to  be  liable  to 
repair  ratione  tenune,  and  verdict  found  for  the  defendant,  a  new  trial  was  moved 
for  on  the  ground  of  misdirection,  and  the  improper  rejection  of  evidence.  The  Court 
refused  a  new  trial,  but  suspended  the  judgment,  in  order  that  a  new  indictment 
might  be  preferred. 

Qusere,  whether  a  new  trial  is  granted  after  acquittal  in  any  criminal  case,  except  a 
penal  action  7 

The  defendant  was  indicted  for  the  non-repair  of  Kelham  Bridge,  in  the 
county  of  Nottingham,  which,  it  was  alleged,  be  was  bound  to  repair  ratione 
tenures.  Plea,  not  guilty.  At  the  trial  before  Parke,  J.,  at  the  summer  as- 
sizes for  Lincolnshire,  1832,  a  verdict  was  given  for  the  defendant.  In  the 
ensuing  term  Sir  James  Scarlett  obtained  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  had,  on  the  grounds,  first,  of  misdirec- 
tion, and,  secondly,  that  the  learned  Judge  had  refused  to  admit  as  evidence 
certain  rules  of  Court  of  the  reign  of  Charles  IT.,  which  were  relied  upon  on  the 
part  of  the  prosecution,  as  showing  that,  on  an  indictment  preferred  in  that  reign, 
the  liability  of  an  ancestor  of  the  defendant  to  repair  the  bridge,  by  reason  of  his 
tenure  of  the  same  lands,  had  come  in  question,  and  he  had  been  found  liable. 
The  objection  made  to  the  reception  of  these  documents  was,  that  they  could 
only  be  admissible  as  secondary  evidence  of  a  judgment  against  the  ancestor, 
and  no  ground  was  laid  for  the  admission  of  such  secondary  evidence,  inasmuch 
as  the  want  of  the  original  records  was  not  accounted  for,  and  it  did  not  suf- 
ficiently appear  that  the  ancestor  was  a  party  to  the  proceedings  in  question. 

The  Solicitor-General,  Adams,  Serjt.,  and  Amos,  now  showed  cause.  The 
court  cannot  grant  a  new  trial  *after  acquittal,  in  a  case  of  misdemeanor.  r+Ko-i 
There  is  no  distinction,  in  this  respect,  between  one  kind  of  offence  and  "-  -^ 
another,  nor  is  there  any  authority  for  the  practice.  [Parke,  J.  May  it  not 
be  granted  for  misdirection  ?*]  By  consent  only,  as  in  Rex  v,  Russell,  6  B.  & 
C.  569.  It  is  against  the  general  rule,  that  a  party  shall  not  be  twice  in  jeo- 
pardy on  the  same  charge.  The  case  of  a  penal  action  is  different  from  that  of 
misdemeanor  at  common  law,  because  in  the  first  the  punishment  is  limited,  in 
the  other,  discretionary.  A  quo  warranto  information  is  e'xcepted  out  of  the 
rule.  Rex  v,  Francis,  2  T.  R.  484 ;  but  that  is  a  merely  civil  proceeding.  The 
practice  where  a  defendant  has  been  acquitted  on  indictment  is  laid  down  in  2 
Tidd,  911.  The  Court  has,  indeed,  under  very  special  circumstances,  suspended 
the  entry  of  judgment,  to  give  opportunity  for  another  trial,  Rex  v.  Wads  worth, 
1  B.  &  A.  63 ;  but  this  is  not,  in  its  circumstances,  a  case  for  such  interference; 
and  there  was  here  neither  consent  of  parties,  nor  any  point  reserved  at  the  trial. 
In  Rex  17.  Reynell,  6  East,  315,  and  Rex  v,  Mann,  4  M.  &  S.  337,  the  court 
^relying  upon  the  general  rule)  refused  to  grant  a  new  trial  after  verdict  for  the 
aefendant,  notwithstanding  the  instances  which  had  occurred  of  such  rule  being 
granted,  after  acquittal,  in  a  penal  action,  and  in  a  quo  warranto.  So  in  Rex 
V.  Burbon,  5  M.  &  S.  392,  a  new  trial  was  refused,  when  the  defendants  had 
been  acquitted  on  indictment  for  non-repair  of  a  highway,  Lord  Ellenborouoh 
observing  that  the  right  was  not  bound.  [Parke,  J.  The  same  case  is 
♦mentioned  in  a  note  to  Rex  v.  Cohen  and  Jacob,  1  Stark.  N.P.  C.  516,  r^K^-i 
where  the  court  is  stated  to  have  said  that  the  rule  might  be  relaxed  in  ^  -' 
some  cases,  in  which  rights  would  otherwise  be  compromised.]  Here  it  is  not  so : 
the  verdict  of  not  guilty  might  have  been  given  on  the  ground  that  no  want  of 
repair  was  proved  In  Rex  v.  Cotton,  3  Campb.  444,  a  prosecution  for  non- 
repair of  a  highway,  evidence  was  offered  for  the  prosecution,  which  Dampier, 
J.,  rejected,  and  the  consequence  was  a  verdict  for  the  defendant.     That  learned 

'  See  (as  to  a  penal  action)  the  obseryations  of  Lord  Kbnton  in  Calcraft  v.  Gibbs,  5 
T.  R.  20. 
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J«dge,  ID  deciding  upon  tbe  inadmissibility  of  the  evidence,  said,  ''  I  wish  that 
mj  opinion  upon  it  could  be  reviewed ;  but  in  the  manner  in  which  it  arises, 
that  is  impossible."  Lord  Kenton  said,  in  Bex  v.  Mawbej,  6  T.  R.  638  : — 
<'In  misdemeanors  there  is  no  authority  to  show  that  we  cannot  grant  a  new 
trial,  in  order  that  the  guilt  or  innocence  of  those  who  have  been  convicted,  may 
he  again  examined  into,''  see  Parke  v.  Godin,  2  Stra.  813 ;  Bull.  N.  P.  326,  b. 
There  two  of  the  defendants  had  been  acquitted ;  but  the  observation  clearly 
must  be  applied  only  to  those  who  were  convicted.  In  Rex  v.  Cohen  and  Jacob, 
1  Stark.  N.  P.  C.  51 6,  .an  attempt  was  made  to  distinguish  between  motions  for 
a  new  trial,  on  the  ground  of  misdirection,  and  on  the  merits ;  but  Lord  Ellen- 
BOBOUGH  did  not  admit  the  distinction.  And  thece  is  no  instance,  except  in  the 
particular  cases  which  have  been  pointed  out,  where,  after  acquittal  on  a  crimi- 
nal charge,  the  court  has  granted  a  new  trial.  (They  then  went  into  an  argument 
upon  the  evidence,  which  it  is  unnecessary  to  notice  here,  as  the  court  pro* 
noanoed  no  opinion  on  that  part  of  the  case.) 

pee-.  *SiT  James  Scarleit^  contrk  The  only  instances  in  which  it  has  been 
I-  -'  laid  down  that  the  Court  would  not  grant  a  new  trial  after  acquittal  in  a 
case  of  this  description,  have  been  where  the  verdict  was  upon  the  merits,  and 
where  the  parties  acquitted  were  charged  by  common  right  with  the  repairs,  so 
that  the  verdict  of  not  guilty  would  not  bind  any  right.  Lord  Ellenborough's 
ruling  in  Rex  v.  Mann,  4  M.  &  S.  337,  was,  that  a  new  trial  is  not  granted  on 
indictments  for  misdemeanor,  ''  where  a  verdict  has  passed  for  the  defendant 
upon  the  merits."  That  was  an  indictment  for  a  nuisance ;  and  it  does  not  ap- 
pear  that  any  right  was  concluded  by  the  verdict.  In  Rex  v.  Wandsworth.  1 
B.  &  A.  63,  which  has  been  alluded  to,  the  ground  of  motion  was,  that  the  ver- 
dict was  against  evidence ;  and  there  the  Court  adhered  to  the  general  rule,  in 
refusing  to  set  the  verdict  aside,  but  considering  the  peculiar  circumstances,  and 
that  a  judgment  for  the  defendants  would  have  been  conclusive  as  to  the  right 
upon  another  trial,  the  Court  suspended  the  entry  of  judgment  till  a  fresh  indict- 
ment could  be  tried.  Until  the  decision  in  Wilson  v.  RastaH,  4  T.  R.  753,  an  opinion 
prevailed  that  the  Court  could  not  grant  a  new  trial  after  verdict  for  the  defendant 
in  a  penal  action  :  but  the  Court  there  granted  the  rule,  and  Lord  Kenton  said,. 
"  there  is  not  a  single  instance  where  a  new  trial  has  been  refused  in  a  case 
where  the  verdict  has  proceeded  on  the  mistake  of  the  Judge.'^  Technical  dis- 
tinctions may  be  drawn  between  a  penal  action  and  an  indictment,  but  an  action 
for  penalties  under  the  bribery  act  is  in  its  nature  as  much  a  criminal  prosecu- 
r*561  ^'^°  ^  ^°  indictment  for  non-repair  of  a  highway.  That  case  ^alone, 
I-  -'  therefore,  would  be  a  precedent  for  granting  the  present  application. 
Tbe  form  of  the  record  makes  no  substantial  difference.  Before  the  statute  4 
&  5  W.  &  H.  0. 18,  any  person  might  file  an  information  in  this  Court  in  the 
name  of  the  Master  of  ihe  Crown  Office,  and  hence  the  statutes  which  give  a 
remedy  by  penal  action  commonly  enable  the  party  to  proceed  by  either  plaint, 
action,  or  information.  Having,  then,  his  choice  to  adopt  either  course,  if  he 
brought  an  action,  and  an  issue  were  found  against  him,  he  might,  in  case  of 
misdirection,  move  for  a  new  trial,  and  have  the  case  reconsidered.  It  cannot 
be  contended  that  if  he  had  chosen  to  try  the  same  question  by  information,  the 
form  of  the  record  would  have  precluded  him  from  having  the  case  reviewed,  if  a 
verdict  had  been  found  against  him  in  consequence  of  a  misdirection.  The  mere 
drcumstance,  therefore,  of  the  action  being  brought  in  a  civil  or  a  criminal  form, 
ought  not  to  weigh  with  the  Court.  An  indictment  for  non-repair  of  a  highway 
is  in  the  nature  of  a  civil  remedy,  its  true  object  not  being  punishment,  but  the 
ascertaining  and  enforcing  of  a  right.  The  greatest  inconvenience  would  result 
from  holding  that  a  new  trial  could  not  be  granted  in  such  a  case,  where  the 
question  was  of  a  special  liability  to  repair.  A  parish,  being  indicted,  might 
plead  that  J.  S.  was  liable,  ratione  tenune,  and  the  jury,  under  an  erroneous 
direction,  might  find  for  them  upon  that  plea.  J.  S.  might  then  be  indicted  as 
liable  ratione  tenurse  ;  and  the  Judge  who  tried  that  case  might  give  such  a 
To£.  XXVIL — 8 
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direction  to  the  jury,  upon  the  same  evidence,  that  the  party  would  be  acquitted. 
If  no  new  trial  can  be  had  after  acquittal  on  any  indictment,  neither  verdict 
could  be  disturbed.  A  verdict  of  not  guilty  on  an  ^indictment,  charging  r^t^j-i 
an  individual  with  a  prescriptive  obligation,  discharges  him  from  that  ^  -' 
obligation,  and  tends  to  fix  it  on  the  public  or  on  some  other  party.  It  would  be 
hard  that  a  civil  right  should  be  thus  shifted,  and  the  aggrieved  party  deprived 
of  the  assstance  which  this  Court  renders  in  other  civil  cases,  by  a  mere  tech- 
nical adherence  to  the  rules  of  the  criminal  law.  (He  then  proceeded  to  con- 
tend, that  there  had  been  a  misdirection  in  this  case ;  and  also  that  the  docu- 
mentary evidence  had  been  improperly  rejected.) 

Denman,  C.  J.  Upon  consideration  of  all  the  points  that  have  been  raised, 
we  are  not  disposed  at  present  to  make  the  precedent  of  granting  a  new  trial ; 
but  we  think  the  precedent  in  Rex  v,  Wandsworth,  1  B.  &  A.  63,  may  be  very 
properly  followed  here  by  suspending  the  judgment.  Then  a  new  indictment 
may  be  preferred ;  and  the  points  that  have  arisen  may  be  discussed  upon  that. 

LiTTLEDALE,  PABKE,and  Patteson,  Js.,  coucurred. 

Rule  absolute  to  suspend  the  judgment.' 

^  See,  as  to  granting  new  trials  in  criminal  cases  after  acquittal.  Rex  v.  Bennett,  1 
Stra.  101,  and  some  cases  there  cited. 


♦GOSS  V.  Lord  NUGENT.     May  29.  [*58] 

By  agreement  in  writing  A.  contracted  to  sell  B.  several  lots  of  land,  and  to  make  a 
good  title  to  them ;  and  a  deposit  was  paid.  It  was  afterwards  discoyered  that  a 
good  title  could  not  be  made  to  one  of  the  lots,  and  it  was  then  verbally  agreed  be- 
tween the  parties,  that  the  vendee  should  waive  the  title  as  to  that  lot.  The  vendor 
delivered  possession  of  the  whole  of  the  lots  to  the  vendee,  which  he  accepted. 

In  an  action  brought  by  the  vendor  to  recover  the  remainder  of  the  purchase-money,  the 
declaration  stated  that  the  defendant  agreed  to  deduce  a  good  title  to  all  the  lots  ex- 
cept one,  and  that  the  vendee  discharged  and  exonerated  him  from  making  out  a  good 
title  to  that  lot,  and  waived  his  right  to  require  the  same: 

Held,  that  oral  testimony  was  not  admissible  to  show  the  waiver  of  the  vendee's  right 
to  a  good  title  as  to  that  lot,  inasmuch  as  the  effect  of  such  waiver  was  to  substitute 
ajdifferent  contract  for  the  one  in  writing ;  and  by  the  statute  of  frauds,  in  every  ac- 
tion brought  to  charge  a  person  on  a  contract  for  the  sale  of  lands,  the  agreement 
must  be  in  writing. 

Declaration  stated,  that,  on  the  18th  of  August,  1830,  the  plaintiff  was 
about  to  expose  for  sale,  by  public  auction,  fourteen  lots  of  freehold  land,  upon 
the  following,  among  other,  conditions: — '^That  the  purchasers  should  pay 
down  immediately,  into  the  hands  of  the  auctioneer,  a  deposit  of  15/.  per  cent, 
on  the  purchase-money,  and  should  sign  an  agreement  for  the  payment  of  the 
remainder  on  the  29th  of  September,  then  next;  that  the  vendor,  at  his  own 
expense,  should  deliver  to  each  purchaser,  or  his  solicitor,  an  abstract  of  the 
title  of  the  property  sold,  and  should  deduce  a  good  title  thereto ;  and  upon  the 
purchaser's  payment  of  the  remainder  of  the  purchase-money,  and  complying 
with  those  conditions,  the  vendor  should,  at  the  purchaser's  expense,  convey 
his  lot  to,  or  as  directed  by  him."  Averment,  that,  before  the  land  was  ex- 
posed to  sale,  by  a  certain  agreement  between  the  plaintiff  and  the  defendant, 
the  plaintiff,  in  consideration  of  80/.  paid  by  the  defendant  at  the  time  of  the 
signing  the  lup^ement,  and  of  the  further  sum  of  870/.,  to  be  paid  by  him  on 
the  29th  of  September  then  next,  agreed  to  sell,  and  the  defendant  agreed  to 
purchase,  the  same  land,  under  the  conditions  of  sale  as  near  as  might  be,  or 
'*'8ach  of  them  as  were  then,  under  the  said  agreement,  capable  of  taking  r^crq-i 
effect.  The  declaration  then  stated  mutuiJ  promises  to  perform  the  ^  -^ 
agreement  and  conditions  of  sale,  and  averred  that  the  plaintiff  delivered  an  ^ 
abstract  of  the  title  to  the  property  so  sold,  and  deduced  a  good  title  thereto,  * 
and  had  always  been  ready  to  convey,  &o.   Breach,  non-payment  of  870/.   The 
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eecond  count  differed  from  the  first  in  stating,  ''  that  the  plaintiff  delivered  an 
abstract  of  the  title  to  the  land,  and  made  out  a  good  title  to  all  the  land  except- 
ing thirty-five  feet  thereof,  and  that  after  making  the  agreement,  the  defen- 
dant discharged  and  exonerated  the  plaintiff  from  making  out  or  deducing 
any  other  title  to  the  last-mentioned  part  of  tha  land,  and  waived  his  right  to 
require  the  same  under  the  conditions  of  sale  and  agreement?'  Plea,  general 
issue. 

At  the  trial  before  Oaselee,  J.,  at  the  Buckingham  Spring  assizes,  1832^ 
it  appeared  that  the  plaintiff  having  advertised  the  property  in  question  for  sale 
by  public  auction,  the  defendant  agreed  to  purchase  it  by  private  con  tract; 
agreeably  to  the  printed  conditions  of  sale.  The  memorandum  of  agreement, 
which  was  annexed  to  the  conditions  of  sale,  was  as  follows : — ''  Thomas  Ooss,  in 
consideration  of  SOL  paid  to  him  by  Greorge  Lord  Nugent  at  the  time  of  signing 
this  agreement,  and  of  370Z.  to  be  paid  to  him  on  the  29th  day  of  September 
next,  doth  agree  to  sell  to  Gr.  Lord  Nugent,  and  G.  Lord  Nugent  agrees  to 
purchase  of  T.  Goss  all  the  ground  and  premises  described  in  the  particulars  of 
sale  hereunto  annexed,  as  near  as  may  be,  or  such  of  them  as  are  now  under 
the  present  agreement  capable  of  taking  effect.''  The  fifth  condition  of  sale 
r*601  ^^  ^^  follows  : — ^'  That  the  vendor,  at  his  own  expense,  ^shall  deliver 
I-  -'to  each  purchaser  or  his  solicitor,  an  abstract  of  the  title  to  the  property 
sold,  and  deduce  a  good  title  thereto,  and  upon  the  purchaser's  payment  of  the 
remainder  of  the  purchase-money  and  complying  with  these  conditions,  the 
vendor  shall,  at  each  purchaser's  expense,  convey  his  or  her  lot  or  lots  to  or  as 
directed  by  him."  The  agreement  was  drawn  up  at  the  request  of  the  defen- 
dant, by  Hatten,  the  plaintiff's  attorney.  The  defendant  was  afterwards 
informed  by  Hatten,  that  as  to  one  lot  of  thirty-five  feet,  there  was  a  defect  in 
the  title.  The  defendant  said  he  would  accept  the  title  notwithstanding  that 
defect ;  and  possession  of  the  whole  was  delivered  to  him.  The  vendor  was 
called  upon  by  the  defendant's  solicitor,  to  furnish  an  abstract  of  title,  and  he 
delivered  one  on  the  10th  of  September.  In  November  the  defendant's  solicitor 
objected  to  the  title  as  to  the  thirty-five  feet.  Hatten  said  the  objection  had 
been  waived.  The  defendant  then  refused  to  complete  the  purchase.  It  was 
objected  that  oral  evidence  of  the  defendant's  waiver  of  his  right  to  have  a 
good  title  made  out  of  the  thirty-five  feet,  was  not  admissible,  because  the 
action  being  brought  to  charge  him  on  a  contract  for  the  sale  of  land,  the 
statute  of  frauds  (29  Gar.  2,  c.  3,  s.  4),  required  the  whole  agreement  to  be  in 
writing.  The  learned  Judge  received  the  evidence,  and  finally  directed  the 
jury  to  find  for  the  plaintiff  if  they  thought  there  had  been  a  waiver  by  the 
defendant  of  the  right  in  question.  The  jury  having  found  for  the  plaintiff, 
leave  was  given  to  the  defendant  to  move  to  enter  a  nonsuit  upon  the  point  as 
to  the  admissibility  of  the  oral  testimony.  A  rule  nisi  having  been  obtained 
for  that  purpose, 

r*Bl1  *'^<^%  in  ^^^  Easter  term  showed  cause.'  It  may  be  conceded,  that  oral 
^  -*  evidence  of  anything  which  occurred  at  the  time  when  the  written  contract 
was  entered  into  cannot  be  received  to  vary  it.  Meres  v,  Ansell,  3  Wils.  275, 
and  in  Hayne  v.  Hare,  1  H.  Bl.  659 ;  but  here,  the  agreement  in  writing  not 
being  under  seal,  is  a  mere  parol  agreement,  and  being  executory,  it  might, 
without  any  violation  of  the  common  law  rule''(that  every  contract  ought  to  be 
dissolved  by  matter  of  as  high  a  nature),  be  discharged  and  abandoned,  before 
breach,  by  a  subsequent  unwritten  agreement.  The  only  question,  therefore, 
is,  whether,  by  the  statute  of  frauds,  evidence  of  such  unwritten  agreement  is 
excluded.  That  statute  contains  no  provision  for  the  dissolution  of  agreements. 
It  will  be  said,  this  agreement  being  one  concerning  an  interest  in  land  is  within 
the  fourth  section,  which  enacts,  that  no  action  shall  be  brought  to  charge  any 
person  upon  any  contract  or  sale  of  lands,  or  any  interest  in  or  concerning  them, 
unless  the  agreement  upon  which  the  action  shall  be  brought,  or  some  memo- 
>  Before  Desman,  C.  J.,  Littlxdale,  and  Pabke,  Js. 
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randnm  or  note  thereof,  shall  he  in  writing.  Here,  the  plaintiff  in  the  aeoond 
coant  declares  npon  the  written  agreement,  and  alleges  that  the  defendant 
waived  his  right  to  insist  on  a  good  title  to  part  of  the  land.  [Parke,  J. 
Assuming  that  a  written  contract  concerning  land  may  he  wholly  waived  by  a 
new  agreement  not  in  writing ;  here  there  has  not  been  a  waiver  of  the  entire 
agreement,  but  of  a  part  of  it  only,  and  the  effect  of  that  waiver  is  to  substitute 
for  the  original  contract  a  new  one,  which  is  to  be  proved  partly  by  matter  in 
writing,  and  partly  by  oral  testimony.]  The  original  agreement  consists  of 
two  parts :  the  first  is  for  the  sale  of  land :  the  second  is  for  making  a  good 
title  *to  that  land.  The  agreement,  so  far  as  it  is  a  contract  for  the  r^goi 
sale  of  land,  cannot  be  altered  by  matter  not  in  writing;  but  so  far  as  it  ■-  -"^ 
relates  to  making  a  good  title  to  the  land,  it  may  be  so  varied.  Here,  the 
verbal  alteration  does  not  in  any  degree  vary  what  is  to  be  done  by  either  party. 
The  same  land  is  to  be  conveyed,  the  same  extent  of  interest,  at  the  same  time, 
and  the  same  price  is  to  be  paid.  The  oral  evidence,  therefore,  is  offered,  not 
to  vary  the  original  agreement,  but  to  show  that  it  was  discharged  in  part. 
There  are  cases,  even  within  the  scope  of  the  statute  of  frauds,  where  parol 
evidence  is  admissible  to  show  a  dispensation  with  the  performance  of  part  of 
the  original  contract ;  such  as  an  agreed  substitution  of  other  days  than  those 
stated  in  the  contract  for  the  delivery  of  goods  sold.  Cuff  v.  Penn,  1  M.  &  S.  21 ; 
Warren  v.  Stagg,  cited  in  Littler  v.  Holland,  3  T.  R.  591.  There  is  no 
difference  in  principle  between  a  waiver  of  title,  and  a  waiver  of  the  time  for 
completing  the  contract. 

Storks  and  Serjt.  FoUett,  contr^.  A  written  contract  concerning  an  interest  in 
land  cannot  be  abandoned  or  discharged  by  matter  not  in  writing;  and  even  if 
it  may,  it  cannot  be  altered  by  parol.  In  Bnckhouse  v.  Crossby,  2  £q.  Ga.  Abr. 
32,  pi.  44,  to  a  bill  filed  by  a  puchaser  for  a  specific  performance,  the  vendor 
of  lands  objected  that  the  contract  had  been  discharged  by  parol.  Lord  Hard- 
WICKE  said,  ''an  agreement  to  waive  a  purchase  contract  is  as  much  an  agree- 
ment concerning  lands  as  the  original  contract,"  and  he  would  not  decide  that  it 
might  be  discharged  by  parol ;  in  Bell  v.  Howard,  9  Mod.  305,  he  said, ''  that  it  was 
certain  *that  an  interest  in  land  could  not  be  parted  with,  or  waived  by  rtro-i 
naked  parol  without  writing."  In  Parteriche  v,  PoWlet,  2  Atkyns,  383,  the  L  ^ 
same  noble  and  learned  Judge  said,  that  ''  to  add  anything  to  an  agreement  in 
writing  by  admitting  parol  evidence,  which  would  affect  land,  is  not  only  con- 
trary to  the  statute  of  frauds  and  perjuries,  but  to  the  rule  of  common  law 
before  that  statute  was  in  being."  Assuming,  however,  that  an  agreement 
for  the  purchase  of  land  may  be  wholly  waived  and  discharged  by  parol,  it 
cannot  be  varied.  In  Price  v.  Dyer,  17  Yes.  jun.  356,  where  the  plaintiff 
prayed  a  specific  performance  of  an  agreement  for  a  lease  under  which  the 
plaintiff  had  taken  possession,  and  afterwards  the  parties  had  mutually  abandoned 
the  terms  of  the  written  agreement,  and  made  another  agreement  by  parol,  as 
to  the  duration  of  the  term,  the  rent  and  other  particulars,  Sir  W.  Grant, 
Master  of  the  Eolls,  said,  '<  that  the  waiver,  spoken  of  in  the  cases,  was  an 
entire  abandonment  and  dissolution  of  the  contract,  restoring  the  parties  to 
their  former  situation.  No  such  thing  was,  for  a  moment,  in  contemplation  of 
these  parties.  All  that  they,  at  any  time,  meant,  was  to  add  to  or  to  modify  the 
terms  of  the  original  agreement."  So,  in  this  case,  the  parties  never  intended 
entirely  to  abandon  the  written  contract,  but  merely  to  modify  one  of  the  terms 
of  it  as  to  part  of  the  property.  The  effect  of  the  oral  evidence  is  not  to  show 
that  the  written  contract  was  put  an  end  to,  or  that  the  parties  were  restored 
to  their  original  situation,  but  to  substitute  a  different  contract,  which  must  be 
proved  partly  by  writing  and  partly  by  oral  evidence.  The  contract  in  writing 
was  to  make  a  good  title  to  all  the  lots ;  the  substituted  contract  is  to  make  a 
good  title  to  all  but  one.  The  result  of  the  authorities  as  to  a  *parol  r«fii-| 
variation,  is  stated  by  Mr.  Sugden  in  his  Law  of  Vendors,  8th  Edit.  142,  ^  -' 
to  be,  that  evidence  of  it  is  totally  inadmissible  at  law.     [Pa&ke^  J.  In  Cuff  v. 
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Penn,  I  M.  &  S.  21,  and  some  other  cases  relating  to  contracts  for  the  sale  of 
goods  of  the  value  of  10/.  (which  the  statute  of  frauds  requires  to  be  in 
writing),  it  has  been  held  that  the  time  (in  which,  by  the  agreement  in  writing, 
the  goods  were  to  be  delivered),  might  be  extended  by  a  verbal  agreement ; 
but  I  never  could  understand  the  principle  on  which  those  cases  proceeded,  for 
the  new  contract,  to  deliver  within  the  extended  time,  must  then  be  proved 
partly  by  written,  and  partly  by  oral,  evidence.]  Cur,  adv.  vulL 

Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  By  an  agreement 
in  writing,  the  plaintiff  contracted  to  sell  the  defendant  several  lots  of  land  for 
the  sum  of  450/.,  and  to  make  a  good  title  to  them ;  and  80/.  was  paid  to  him 
as  a  deposit.  It  was  afterwards  discovered,  that,  as  to  one  of  the  lots,  a  good 
title  could  not  be  made;  and  it  was  then  subsequently  agreed  by  the  defendant, 
that  he  would  waive  the  necessity  of  a  good  title  being  made  as  to  that  lot ;  and 
the  plaintiff  afterwards  delivered  ^possession  of  the  whole  of  the  lots  to  the  de- 
fendant, which  he  accepted,  but  now  refuses  to  pay  the  remainder  of  the  pur- 
chase-money, and  he  relies  on  the  objection  to  the  title. 

By  the  general  rules  of  the  common  law,  if  there  be  a  contract  which  has  been 
reduced  into  writing,  verbal  evidence  is  not  allowed  to  be  given  of  what  passed 
between  the  parties,  either  before  the  written  instrument  was  made,  or  during 

r'*'65'1  ^^^  ^^™^  ^^^^  ^^  ^^^  ^^  ^  ^^^^  ^^  ""preparation,  so  as  to  add  or  subtract 
»-  -*  from,  or  in  any  manner  to  vary  or  qualify  the  written  contract;  but  after 
the  agreement  has  been  reduced  into  writing,  it  is  competent  to  the  parties,  at 
any  time  before  breach  of  it,  by  a  new  contract  not  in  writing,  either  altogether 
to  waive,  dissolve,  or  annul  the  former  agreements,  or  in  any  manner  to  add  to, 
or  subtract  from,  or  vary  or  qualify  the  terms  of  it,  and  thus  to  make  a  new 
contract ;  which  is  to  be  proved,  partly  by  the  written  agreement,  and  partly  by 
the  subsequent  verbal  terms  engrafted  upon  what  will  be  thus  left  of  the  written 
agreement. 

And  if  the  present  contract  was  not  subject  to  the  control  of  any  act  of  par- 
liament, 'we  think  that  it  would  have  been  competent  for  the  parties,  by  word 
of  mouth,  to  dispense  with  requiring  a  good  title  to  be  made  to  the  lot  in  ques- 
tion, and  that  the  action  might  be  maintained. 

But  the  statute  of  frauds  has  made  certain  regulations  as  to  contracts  for  the 
sale  of  lands;  and  by  the  29  Car.  2,  c.  3,  s.  4,  it  is  enacted,  that  no  action  shall 
be  brought  whereby  to  charge  any  person  upon  any  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning  the  same,  unless 
the  agreement  upon  which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully  authorized. 

It  is  to  be  observed,  that  the  statute  does  not  say  in  distinct  terms  that  all 
contracts  or  agreements  concerning  the  sale  of  lands  shall  be  in  writing ;  all  that 
it  enacts  is,  that  no  action  shall  be  brought  unless  they  are  in  writing.  And  as 
r*6fil  *^®'®  ^^  °®  clause  in  the  act  *which  requires  the  dissolution  of  such  con- 
l-  ■*  tracts  to  be  in  writing,  it  should  rather  seem  that  a  written  contract  con- 
cerning the  sale  of  lands  may  still  be  waived  and  abandoned  by  a  new  agree- 
ment not  in  writing,  and  so  as  to  prevent  either  party  from  recovering  on  the 
contract  which  was  in  writing.  It  is  not,  however,  necessary  to  give  an  opinion 
upon  that  point,  as  this  is  not  a  waiver  and  abandonment  of  the  whole  written 
agreement,  but  only  a  part  of  it ;  and  the  question  is,  what  is  the  effect  of  that  ? 

It  may  be  said  by  the  plaintiff,  that  this  does  not  in  any  degree  vary  what  is 
to  be  done  by  either  party ;  that  the  same  land  is  to  be  conveyed,  there  is  to  be 
the  same  extent  of  interest  in  the  land,  and  it  is  to  be  conveyed  at  the  same 
time,  and  the  same  price  is  to  be  paid,  and  that  it  is  only  an  abandonment  of  a 
collateral  point. 

But  we  think  the  object  of  the  statute  of  frauds  was  to  exclude  all  oral  evi- 
dence a»  to  contracts  for  the  sale  of  lands,  and  that  any  contract  which  is  sought 
to  be  enforced  must  be  proved  by  writing  only. 
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But,  in  the  present  case,  the  written  contract  is  not  that  which  is  sought  to 
be  enforced,  it  is  a  new  contract  which  the  parties  have  entered  into,  and  that 
new  contract  is  to  be  proved,  partly  by  the  former  written  agreement,  and  partly 
by  the  new  verbal  agreement ;  the  present  contract,  therefore,  is  not  a  contract 
enCirely  in  writing ;  and  as  to  the  title  being  collateral  to  the  land,  the  title  ap- 
pears to  us  to  be  a  most  essential  part  of  the  contract }  for,  if  there  be  not  a  good 
title,  the  land  may,  in  some  instances,  better  not  be  conveyed  at  all ;  but  oar 
opinion  is  not  formed  upon  the  stipulation  about  the  title  being  an  essential  part 
of  the  agreement,  but  upon  *the  general  effect  and  meaning  of  the  sta- 
tute of  frauds,  and  that  the  contract  now  brought  forward  by  the  plaintiff 
is  not  wholly  a  contract  in  writing. 

We  do  not  say  that  verbal  evidence  may  not  be  given  of  customs  and 
applicable  to  the  subject-matter  of  the  written  contract  where  the  contract  is 
silent ;  that  has  been  done  in  a  great  variety  of  instances. 

Whether  the  plaintiff  may  not  have  relief  m  a  Court  of  equity,  we  give  no 
opinion  ]  it  would  be  for  the  Court  to  decide  upon  the  case  which  should  be 
brought  before  them.  There  have,  however,  been  some  cases  at  law  on  contracts 
within  the  statute  of  frauds,  where  verbal  evidence  has  been  allowed :  Warren  v. 
Stagg,  cited  in  Littler  i;.  Holland,  3  T.  R.  691 ;  Thrush  v.  Rooke,  1  Esp.  N.  P. 
C.,  and  Cuff  t;.  Penn,  1  M.  &  S.  21.  These  were  cases  where  the  time  for  the 
performance  of  the  contract  had  been  enlarged  by  a  verbal  agreement,  and  they 
were  decided  on  the  ground  that  the  original  contract  continued,  and  that  it  was 
only  a  substitution  of  different  days  of  performance.  It  is  not  necessary  to  say 
whether  these  cases  were  riffhtly  decided ;  if  they  were  so,  still  the  present  is  a 
different  case,  for  here,  without  doubt^  the  terms  of  the  original  contract  were 
varied.  Rule  absolute. 


*ENGLEHEART  v.  EYRE  and  Another.  [*68] 

In  declaxiiig  on  a  judgment  signed  in  vacation,  on  certificate  bj  the  Judge  at  nisi  prius  for 
immediate  execution  (under  1  W.  4,  c.  7,  8.  2),  the  day  of  signing  judgment  should  be 
stated  according  to  the  fact,  and  not  laid  as  of  the  preceding  term. 

But  it  is  enough  to  set  out  the  judgment  as  it  appears  on  the  record ;  the  certificate  need 
not  be  Btat^. 

The  postea,  however,  in  such  a  case,  should  be  so  ftramed,  that  the  judgment  may  appear 
to  be  warranted  by  the  previous  finding  of  a  jury. 

But  when  on  nul  tiel  record  pleaded  to  debt  on  recognisance  of  bail,  the  postea  shown 
to  the  Court  proved  erroneous  in  this  respect,  leave  was  granted  to  amend  it ;  the  de- 
fendants also  having  leave  to  plead  de  novo. 

Semble,  that  the  Court  would  have  allowed  the  error  in  the  declaration  to  be  amended, 
without  permitting  the  defendants  to  plead  again. 

This  was  an  action  on  a  recognisance  of  bail.  The  defendants  pleaded,  first, 
as  to  the  recognisance,  nul  tiel  record;  and  secondly,  as  to  the  judgment  against 
the  principal,  the  same  plea.  Issue  being  joined  on  both,  and  a  day  given  for 
production  of  the  records,  the  same  were  accordingly  produced  in  Court  on  the 
last  day  of  Easter  term,  after  which  the  Court,  upon  motion,  made  an  order,  that 
unless  cause  were  shown  to  the  contrary  on  the  second  day  of  this  term,  judg- 
ment should  be  entered  for  the  defendants.  This' rule  was  granted  on  the  fol- 
lowing ground: — The  action  against  the  principal  was  tried  on  the  5th  of 
February,  and  the  Judge  certified  for  execution  on  a  day  in  the  same  vacation, 
pursuant  to  1  W.  4,  c.  7,  s.  2  :  judgment  was  therefore  signed  in  that  cause  on 
the  15th  of  March :  but  the  declaration  in  the  present  action  against  the  bail 
stated  the  judgment  to  have  been  recovered  in  Hilary  term,  according  to  the 
former  practice,  by  which  a  judgment  signed  in  vacation  was  treated  as  relating 
to  the  previous  term :  and  the  Court  thought,  on  reference  to  the  statute,  that 
the  day  of  signing  judgment,  under  the  present  circumstances,  ought  to  be  stated 
aooording  to  the  fact. — A  summons  was  taken  out  for  the  purpose  of  amending 
the  declaration,  and  the  parties  attended  before  Taunton,  J.,  who  gave  leave  to 
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r^afcfi   amend  on  payment  *of  costs,  and  the  declaration  was  altered  accord- 
L       -'    ingly.     On  the  second  day  of  this  term, 

ThesigeVf  in  pursuance  of  the  direction  of  the  Court  in  the  last  term,  ap- 
peared (May  23d)  to  show  cause  against  judgment  being  entered  for  the  defen- 
dants ;  and  the  declaration,  as  amended,  and  also  the  records  of  the  recognisance 
and  judgment,  were  again  produced. 

Mansel,  contra,  applied  to  the  Court  that  the  order  of  Taunton,  J.,  might  be 
rescinded,  and  the  defendants  have  judgment.  The  amendment  ought  not  to 
have  been  allowed.  The  bail  are  entitled  to  benefit  by  the  error  in  the  proceed- 
ing against  them,  and  should  be  at  liberty  to  render  their  principal,  Stevenson  v. 
Grant,  2  New  Eep.  103.  If  not,  the  defendants  should  at  least  be  at  liberty  to 
plead  de  novo.  [Pabke,  J.  This  is  a  technical  objection,  and  since  the  de- 
cision referred  to,  the  Court  have  often  held  it  to  be  discretionary  in  them  to 
allow  an  amendment.  The  present  case  is  a  favorable  one  for  granting  such  per- 
mission, since  the  difficulty  arises  under  a  new  act  of  parliament.  The  defen- 
dants are  now  praying  judgment.  What  are  the  objections  to  the  record  as 
amended?]  The  declaration  should  have  stated  the  special  circumstances,  to 
show  that  the  judgment  was  conformable  to  1  W.  4,  c.  7,  s.  2.  The  certificate 
for  immediate  execution  should  have  been  stated. 

LiTTLEDALE,  J.  That  is  not  necessary.  It  is  the  authority,  to  the  officer  for 
entering  up  judgment,  but  it  need  not  be  set  out  in  declaring. 
1^701  *Parke,  J.  It  is  quite  clear,  on  referring  to  sects.  2  and  3  of  the  sta- 
^  -*  t\ite,  that  no  such  statement  is  necessary.  Before  this  act  passed,  the  al- 
legation of  a  judgment  signed  out  of  term  would  have  been  erroneous  on  the 
face  of  it ;  but  now  the  Court  will  take  notice  that  a  judgment  may  be  signed  in 
Tacation  under  the  statute. 

PATTE80N,  J.     It  is  cuough  to  Set  out  the  judgment  as  it  is. 

LiTTLEDALE,  J.  On  referring  to  the  record,  it  appears  that  the  postea  is  of 
the  15th  of  April,  and  the  return  of  the  distringas  juratores  is  of  that  day; 
whereas  the  judgment  is  signed  on  the  15th  of  March.  The  postea  ought  to  be 
80  framed,  that  the  judgment  should  be  warranted  by  the  finding  of  a  jury.  At 
present  it  is  not  so. 

The  Court,  upon  this  objection,  gave  Thesiger  leave  to  amend  the  postea  on 
payment  of  costs ;  and  they  also  gave  leave  to  the  defendants  to  plead  de  novo. 

Rule  accordingly.' 

>  The  postea  was  amended,  and  the  defendants  having  pleaded  several  matters  without 
leave  of  the  Court,  the  plaintiffs  signed  judgment.  The  amended  postea,  after  stating 
the  venire,  vicecomes  non  misit  breve,  &c.,  in  the  usual  way,  went  on  as  follows: — 
**  Afterwards  the  process  thereof  is  continued  between  the  parties  aforesaid,  of  the  plea 
aforesaid,  by  the  jury  being  respited  between  them  before  our  lord  the  King,  at  West- 
minster, until  Monday,  the  16th  day  of  April  next  coming,  unless  the  Right  Honorable 
Sir  Thomas  Dknman,  Knight,  his  Majesty's  Chief  Justice,  assigned  to  hold  pleas  in  the 
Court  of  our  said  lord  the  King,  before  the  King  himself,  shall  first  come  on  Friday,  the 
1st  day  of  February  next  coming,  at  Westminster  Hall,  in  the  county  of  Middlesex,  ac- 
cording to  the  form  of  the  statute  in  such  case,  &c.,  for  default  of  the  jurors,  because  none 
of  them  did  appear.  At  which  last-mentioned  day,  and  before  the  said  15th  day  of  April, 
to  wit,  on  the  said  Ist  day  of  February,  in  the  third  year,  &c.,  at  the  day  and  place  last 
r*711  aforesaid,  comes  the  Honorable  *Sir  John  Patteson,  Knight,  one  of  the  justices 
L  '  ^-I  of  our  said  lord  the  King,  assigned  to  hold  pleas  in  the  said  court  of  our  said  lord 
the  King  before  the  King  himself,  in  the  absence  of  and  in  the  place  and  stead  of 
the  said  Sir  Thomas  Dknman,  Knight,  the  Chief  Justice  aforesaid ;  and  at  the  same 
last-mentioned  day  and  place,  before  the  said  Sir  John  Patteson,  Knight,  the  said 
Justice,  Thomas  Denman,  Esquire,  being  associated  unto  the  said  Justice,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  come  as  well  the  aboye  named 
plaintiff  N.  B.  E.,  as  the  above  named  defendant  N.  D.,  by  their  respective  attorneys 
also  above  mentioned,  and  the  jurors  of  the  jury,  whereof  mention  is  above  made, 
being  summoned,  also  come,*  who  to  speak  the  truth  of  the  matters  aforesaid  being 
chosen,  tried,  and  sworn,  as  to  the  first  issue  within  joined  between  the  parties  aforesaid 
say"  (Verdict  for  the  plaintiff  on  both  issues.  Damages  22Z.  7«.  lOrf.,  and  40«.  costs.) 
*•  And  thereupon,  the  said  Sir  John  Patteson,  Knight,  the  Judge  before  whom  in  the 
absence  of  and  in  the  place  and  stead  of  the  said  Sir  Thomas  Denman,  Knight,  the  said 
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Chief  Justice,  the  said  issues  were  tried  in  form  aforesaid,  and  before  the  end  of  the  sit- 
tings of  Nisi  Prius  at  which  the  said  cause  was  tried,  to  wit,  on  iJie  6th  day  of  February, 
in  the  year  of  our  Lord  1838,  at  Westminster  aforesaid,  certified  under  his  hand,  upon 
the  back  of  the  record  of  and  in  the  said  action,  according  to  the  form  of  the  statute  in 
such  case,  &c.,  that  he  was  of  opinion  that  execution  ought  to  issue  on  Tuesday,  the  5th 
day  of  March  then  next,  for  the  sum  found  by  the  said  yerdict :  and,  thereupou,  after- 
wards, and  after  the  granting  the  said  certificate,  to  wit,  on  the  15th-  day  of  March,  in 
the  third  year  of  the  reign  of  our  said  lord  the  King,  bdfore  our  lord  the  King  at  West- 
minster, comes  the  said  N.  B.  E.,  the  plaintiff  by  his  attorney  aforesaid,  and  prays  judg- 
ment: and  that  the  damages,  costs,  and  charges  by  the  jurors  aforesaid  in  form  afore- 
said assessed,  and  also  his  costs  and  charges  by  him  about  his  suit  in  this  behalf  ex- 
pended of  increase,  may  be  adjudged  to  him,  &c.  Therefore  it  is  considered  by  the  Court 
of  our  said  lord  the  King,  before  the  King  himself,  according  to  the  form  of  the  statute 
in  such  case  made  and  proTided,  that  the  said  N.  B.  E.,  the  plaintiff,  do  recover  against 
the  said  N.  D.,  the  defendant,  his  said  damages,"  &o. 


♦COOMBS  and  Another,  Assignees  of  SAMUEL  COOMBS,  a  Bank-    -.^^o, 
rupt,  V,  BEAUMONT.     Mas^  27.  L  '^J 

A  steam-engine  erected  for  the  purpose  of  working  a  colliery,  to  be  used  by  the  lessee  of 
such  colliery  during  his  term,  but  to  be  held  as  the  property  of  the  landlord,  subject 
to  such  use,  will  not  pass  to  the  assignees  of  the  tenant  on  his  bankruptcy,  for  it  does 
not  come  within  the  description  of  "goods  and  chattels"  in  6  G.  4,  o.  16,  s.  72,  nor  had 
the  bankrupt  the  actual  or  apparent  ownership. 

Trover  for  steam-engines,  other  engines,  trams,  tram- wagons,  carts,  wagons, 
weighing-machines,  &c.  Plea,  not  guilty.  At  the  trial  before  Gurney,  B.,  at 
the  Monmouth  Summer  assizes,  1832,  the  following  appeared  to  be  the  facts  of 
the  case  : — The  bankrupt,  on  the  31st  of  May,  1825,  became  tenant  under  a 
lease  granted  to  him  and  his  partners  by  Philip  Jones,  of  a  farm  called  Gelly 
Deg  Farm,  and  coal  mines  under  it.  There  was  a  proviso  that  an  inventory  and 
valuation  should  be  made  of  the  workmen's  tools,  movable  engines,  and  ma- 
chines, and  all  the  timber  and  other  materials,  being  the  property  of  P.  Jones, 
then  being  in  and  upon  the  collieries ;  that  the  lessees  should  have  the  full  use 
and  enjoyment  of  all  and  singular  the  said  stock,  and  movable  engines  and  ma- 
terials during  the  continuance  of  the  demise ;  and  that,  at  the  expiration  or 
sooner  determination  of  the  term,  the  said  stock,  workmen's  tools,  and  movable 
engines  and  materials,  together  with  all  improvements,  additions,  and  repara- 
tions which  should  be  made  of,  in,  or  to  the  same  by  the  lessees,  their  executors, 
administrators,  or  assigns,  at  any  time  during  the  said  term,  should  be  delivered 
up  to  P.  Jones,  his  executors,  administrators  or  assigns,  for  his  and  their  own 
use  and  benefit.  Proviso  for  re-entry,  if  the  rent  should  be  in  arrear  thirty  days, 
or  in  case  the  lessees  should  become  bankrupt  or  insolvent,  or  any  judgment 
should  be  ^entered  up  and  execution  issue  thereon  against  them.  Philip  r:fc7q-i 
Jones  afterwards  died,  and  his  interest  vested  in  Mrs.  Mary  Jones.  L  *   J 

It  being  deemed  advantageous  for  the  lessees  to  obtain  a  lease  of  the  coal 
under  an  adjoining  estate  called  the  Bryn,  the  property  of  one  John  Jones,  a 
verbal  agreement  was  entered  into  for  a  lease  of  that  coal,  under  which  agree- 
ment the  lessees  were  permitted  to  take  possession ;  and  it  was  provided  by  the 
agreement,  that  any  erections  or  machinery  to  be  put  up  by  them  should  belong 
to  the  landlord  at  the  end  or  determination  of  the  term,  and  that  in  all  respects 
the  lease  should  conform  to  that  previously  granted.  It  was  also  provided  that 
Mr.  Jones  should  contribute  to  the  erection  of  the  engine  and  the  sinking  of  a 
new  pit.  On  the  7th  of  August,  1829,  a  memorandum  of  agreement  was  exe- 
cuted by  the  lessees  and  the  defendant  as  the  agent  of  John  Jones,  whereby  it 
was  agreed  that  the  steam-engine,  machinery,  pumps,  pipes,  castings,  chains,  tram 
plates,  and  other  materials  in  and  about  the  pits  the  lessees  were  then  sinking 
upon  part  of  the  Great  Penllwyn  Farm,  near  the  Bryn,  and  all  additions  which 
should  be  thereafter  made  to  the  same,  were  then,  and  should  at  all  future  times, 
be  held  as  the  property  of  John  Jones,  subject  to  the  use  of  them,  on  the  part 
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of  the  lessees,  for  raising  coal  jfrom  the.  said  part  of  Penllwjn  Farm,  upon  all 
the  terms,  conditions,  and  covenants  contained  in  the  lease  of  Gelly  Deg  Colliery, 
which  thej  (the  lessees)  held  under  his  mother  Mrs.  Mary  Jones.  All  the 
lessees  except  Coombs,  having  failed,  the  work  was  carried  on  by  him  alone : 
he  committed  an  act  of  bankruptcy  on  the  7th  of  February,  1831,  and  a  com- 
mission issued  against  him.  The  defendant  was  the  agent  both  of  John 
r^-'A-t  *Jones  and  Mrs.  Mary  Jones,  and  had  taken  possession  of  the  stock, 
I-  '  ^  machinery,  Ac.,  on  their  behalf.  It  was  proved  to  be  a  well-known 
usage  to  let  old  coal  mines  ready  furnbhed,  but  virgin  collieries  always  without 
furniture. 

It  was  contended  for  the  plaintifis,  that  they  were  entitled  to  recover  the 
value  of  the  whole  stock,  as  having  been  in  the  reputed  order  and  disposition  of 
the  bankrupt  at  the  time  of  his  bankruptcy.  On  the  other  hand,  it  was  argued 
for  the  defendant,  that  the  Bryn  Colliery  and  the  Oelly  Deg  Colliery  were  one, 
and  that  the  case  fell  within  Storer  v.  Hunter,  8  B.  &  C.  368.  The  learned 
Judge  told  the  jury  that  the  usage  proved  of  demising  machinery  with  old 
collieries,  the  landlord  retaining  the  right  to  it  on  the  determination  of  the 
tenant's  lease,  rebutted  the  presumption  of  reputed  ownership  which  would 
otherwise  arise  from  the  tenant's  possession  of  the  articles  and  machinery  at 
the  Gellj  Deg  Colliery ;  but  this  usage  did  not  apply  to  the  Bryn  Colliery,  which 
was  only  opened  in  1828,  and  therefore  as  to  the  machinery  and  other  articles 
there  at  the  time  of  Coombs's  bankruptcy,  there  was  nothing  to  rebut  the  pre- 
sumption of  reputed  ownership  arising  from  the  possession  by  the  bankrupt ;  and 
the  jury  found  first,  that  at  the  time  of  the  bankruptcy,  the  bankrupt  was  the 
reputed  owner  of  the  machinery  bought,  and  brought  to  the  Bryn,  including 
the  steam-engine;  secondly,  that  he  was  not  the  reputed  owner  of  what  was 
hrought  from  the  Gelly  Deg  to  the  Bryn,  nor  of  what  remained  at  the  Gelly 
Deg.  A  verdict  was  then  entered  for  the  plaintiff,  the  amount  to  be  fixed  by  an 
r^jfrt  ^arbitrator,  but  the  learned  Judge  reserved  leave  to  the  defendant  to 
L  '  -I  move  to  reduce  the  verdict  by  the  amount  of  the  value  of  the  steam- 
engine. 

A  rule  Bisi  was  obtained  in  last  Michaelmas  term  for  entering  a  nonsuit,  on 
the  ground  that  all  the  machinery  at  the  Bryn  belonged  to  the  landlord;  or  to 
leduce  the  damages  by  the  amount  of  the  value  of  the  steam-engine. 

The  Solicitor-General  and  Mavle  now  showed  cause.  The  learned  Judge 
was  clearly  right  as  to  the  movables.  (To  this  the  Court  assented.)  Then, 
as  to  the  steam-engine,  that  would  pass  to  the  assignees  as  part  of  the  property 
of  the  bankrupt,  because  it  was  a  fixture  put  up  &r  trading  or  manufacturing 
purposes,  and  removable  by  the  tenant  at  the  end  of  his  term,  Law  ton  v.  Law- 
ton,  3  Atk.  13.  At  all  events  it  was  a  tenant's  fixture,  and  then  it  was  in  the 
order  and  disposition  of  the  bankrupt  within  6  G.  4,  o.  16,  s.  72.  In  Ex  parte 
Austin,  1  Deacon  &  Chitty's  Rep.  207,  Sir  George  Rose  said,  that  where 
fixtures  are  capable  of  removal  by  an  outgoing  tenant,  without  injury  to  the 
freehold,  they  are  in  the  order  and  disposition  of  such  tenant  within  the  bank- 
rupt law. 

Ludlowy  Seijt.,  Richards^  and  Whatelyf  in  support  of  the  rule.  According  to 
Horn  V,  Baker,  9  East,  215  (recognised  and  acted  on  in  the  last  case  of  Clark 
r.  Crownshaw,  3  B.  &  Ad.  884),  the  steam-engine  at  the  Bryn  did  not  pass  to 
the  assignees.  There  it  was  held  that  certain  stills  fixed  to  the  freehold,  which 
p-g1  had  been  leased,  together  with  a  ^distill  house,  to  the  bankrupt,  did  not, 
^  -'  pass  to  his  assignees  under  the  description  of  goods  and  chattels  within' 
the  21  Jae.  1,  o.  19,  s.  11.  In  that  case  the  Court  took  a  distinction  between 
those  articles  and  certain  other  utensils  which  were  not  fixed,  but  merely  stood 
upon  frames  or  horses,  which  they  held  would  pass  to  the  assignees  under  the 
words  of  the  statute.  In  Storer  v.  Hunter,  3  B.  &  C.  868,  it  was  held  that  the 
possession  by  a  tenant  of  certain  fixed  machinery,  which  he  had  taken  on  lease 
together  with  some  collieries,  and  of  new  machinery  which  he  erected  to  replace 
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Bome  of  the  old,  was  not  to  be  considered  a  reputed  ownership  within  the 
meaning  of  the  statutes  of  bankruptcy,  either  during,  the  term,  or,  after  he  had 
forfeited  it,  between  a  judgment  in  ejectment  by  his  landlord  and  the  execution 
of  the  writ  of  habere  facias  possessionem.  [Parke,  J.  The  Court  there  relied 
on  a  usage  which  was  proved  of  demising  the  machinery  with  the  collieries,  the 
landlord  retaining  a  right  to  it  on  the  determination  of  the  tenant's  lease,  for 
that  usage  rebutted  the  presumption  of  a  reputed  ownership  arising  from  the 
possession  of  the  articles.  In  this  case  the  evidence  is,  that  there  is  no  such 
usage  as  to  a  virgin  colliery  like  the  Bryn.] 

Denman,  C.  J.  As  to  the  steam-engine,  I  think  this  case  must  be  governed 
by  Horn  v.  Baker,  9  East,  215,  and  that  the  engine  does  not  pass  to  the 
assignees. 

LiTTLEDALE,  J.  I  SCO  DO  roason  to  deviate  from  the  rule  laid  down  in  Horn 
V.  Baker.  The  steam-engine  is  part  of  the  freehold,  and  does  not  come  under 
the  '''description  of  goods  and  chattels.  Independently  of  that,  property  picy^-i 
affixed  to  the  freehold  is  not  within  the  intent  of  the  statute,  because  ^  -* 
the  possession  of  such  property  does  not  create  a  visible  ownership  in  the 
bankrupt,  so  as  to  procure  him  credit. 

Parke,  J.  The  steam-engine  if  affixed  to  the  freehold  clearly  does  not  pass 
to  the  assignees,  because  it  does  not  come  within  the  description  of  goods  and 
chattels  in  the  6  G.  4,  c.  16,  s.  72.  This  was  determined  in  the  case  of  Horn 
V.  Baker,  9  East,  215.  See  Trappes  v.  Harter,  3  Tyrwhitt,  603  ;  and  since 
that  case,  as  far  as  my  experience  goes,  I  never  knew  that  any  distinc- 
tion was  made  between  such  fixtures  as  would  be  removable  between  land- 
lord and  tenant,  and  such  as  would  not.  But  then  it  is  said,  that  this 
steam-engine  vested  in  the  assignees  as  part  of  the  property  of  the  bankrupt. 
I  think  it  was  not  his  property ;  for  it  was  agreed  on  the  7th  of  August,  1829, 
between  the  lessor  and  the  lessee,  that  the  steam-engine,  machinery,  &c.,  then 
were,  and  should  at  all  future  time  be  held  as  the  property  of  the  lessor,  subject 
to  the  lessee's  right  to  use  them.  The  steam-engine,  therefore,  was  the  absolute 
property  of  Jones,  the  landlorpi,  and  the  bankrupt  had  the  mere  right  to  use  it 
during  the  term. 

Patteson,  J.,  concurred. 

Rule  discharged  as  to  entering  a  nonsuit ;  absolute 
S)r  reducing  the  damages. 


*CARR,  Administratrix  of  JOSEPH  WALKER,  v.  ROBERT 
ROBERTS.     May  29. 


[*78] 


Declaration  stated,  that  bj  indenture  between  defendant  and  J.  W.,  reciting  that  defen- 
dant for  certain  considerations  had  agreed  to  pay  off  certain  mortgages  and  debts  of  J. 
W.,  defendant  ooTenanted  to  and  with  J.  W.  to  save,  protect,  defend,  keep  harmless,  and 
indemnify  J.  W.,  his  heirs,  executors,  administrators,  &c.,  from  the  payment  of  the  said 
debts,  and  from  all  actions,  &c.,  in  respect  of  them.  Breach,  that  5002.  of  an  annuity, 
for  payment  of  which  J.  W.  had  bound  himself,  his  heirs,  executors,  and  administra- 
tors,  became  in  arrear,  and  remained  so  after  J.  W.'s  death ;  and  that  defendant  did  not 
pay  the  same,  nor  protect  or  indemnify  J.  W.,  his  executors  and  administrators,  &c.,  by 
reason  whereof  the  annuity  bond  became  forfeited,  and  the  grantee  recovered  against 
the  plaintiff,  administratrix  of  J.  W.,  and  had  Judgment  for  201.  the  amount  of  assets 
admitted  to  be  in  hand,  and  for  the  residue,  judgment  of  assets  quando : 

Held,  that,  looking  to  the  whole  of  the  deed  declared  upon,  there  appeared  a  corenant 
by  the  defendant,  not  only  to  indemnify,  but  to  pay  the  debt. 

SembU,  per  Pabkk,  J.,  and  held  by  Pattkbon,  J.,  that  if  the  express  covenant  to  protect 
and  indemnify  had  stood  alone,  a  sufficient  breach  of  that  covenant  appeared.  (Littls- 
DALE,  J.,  dubitante.) 

Held,  that  the  plaintiff  might  recover  the  whole  arrears,  for  which  she  was  liable,  as 
administratrix,  to  the  grantee  of  the  annuity,  though  she  had  only  paid  a  part. 

Covenant.  The  declaration  stated,  that  Joseph  Walker,  the  intestate,  in  hi^ 
lifetime,  in  consideration  of  600^.,  became  bound  to  one  Anne  Smith  in  tho 
penalty  of  1200/.,  for  the  payment  by  him  the  said  J.  W.,  his  heirs,  exeoutorsi 
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and  administrators^  of  an  annuity  of  100?.  to  the  said  Anne  for  the  term  of  her 
natural  life.  That  afterwards,  by  indenture  of  bargain  and  sale,  made  between 
the  intestate  of  the  first  part,  the  defendant  of  the  second  part,  and  William 
Roberts  and  John  Roberts  of  the  third  part,  reciting  that  the  said  Joseph 
Walker  was  seized  of,  and  entitled  to,  certain  freehold  and  other  premises, 
described  in  a  schedule  to  that  indenture,  but  that  the  same  were  subject  to 
divers  mortgages,  incumbrances,  and  payments;  and  that  the  said  J.  W.  was 
indebted  to  divers  persons  in  certain  sums  in  another  schedule  also  enumerated ; 
and  that  J.  W.  had  proposed  to  convey  the  said  premises  to  the  defendant,  and 
that  he  should,  in  consideration  thereof,  pay  the  said  mortgages  and  sums  of 
money,  and  also  an  annuity  of  200/.  to  J.  W.  for  his  life,  which  proposal  the 
n»7Qi  defendant  had  agreed  to  ^comply  with  : — ^It  was  witnessed,  that,  in  pursu- 
I-  ^  ance  of  the  agreement,  &c.,  J.  W.  granted,  bargained,  sold,  and  con- 
firmed to  the  defendant  the  said  freehold  premises  (subject  to  the  said  incum- 
brances as  far  as  they  were  affected  by  them),  to  the  defendant  in  fee ;  and 
also  bargained,  sold,  assigned,  transferred,  and  set  over  the  leasehold  premises 
to  him,  his  executors,  &c.,  for  all  the  terms  and  interest  which  J.  W.  had  therein, 
subject  as  before.  And  the  defendant  covenanted  ''  that  he,  the  said  defen- 
dant, his  heirs,  executors,  or  administrators,  should  and  would  from  time  to 
time,  and  at  all  times  thereafter,  well  and  sufficiently  save,  protect,  defend,  keep 
harmless  and  indemnified  the  said  Joseph  Walker,  his  heirs,  executors,  admi- 
nistrators and  assigns,  and  his  and  their  goods  and  chattels,  estates,  and  effects 
whatsoever  and  wheresoever,  from  and  against  the  payment  of  the  same  several 
sums  of  money  mentioned  in  the  schedule  to  the  said  indenture,  or  any  of  them, 
and  from  and  against  all  actions  suits,  claims,  or  demands,  for  or  upon  account 
of  the  same  or  any  of  them."  The  declaration  then  averred,  that  the  annuity 
of  100/.  to  Anne  Smith  was  mentioned  in  the  second  schedule  to  the  indenture, 
and  was,  and  from  thenceforth  continued  to  be,  a  sum  of  money,  against  which 
the  defendant  by  the  said  indenture  so  covenanted  to  save,  protect,  defend,  keep 
harmless,  and  indemnify  the  said  J.  W.,  his  executors,  &c. :  that  the  defendant 
by  virtue  of  the  said  bargain  and  sale,  and  of  the  statute  for  transfering  uses  into 
possession,  became  seized  and  possessed  of  the  above-mentioned  premises  respec- 
tively :  that  afterwards,  to  wit^  in  December,  1829,  in  the  lifetime  of  Anne, 
500Z.  of  the  annuity  became,  and  was,  and  still  is,  in  arrear :  that,  in  Novem- 
r*801  ^^^'  ^^^^>  ^^^  intestate  *died  and  the  plaintiff  took  out  administration,  of 
^  ^  all  which  premises  the  defendant  had  notice  :  yet  the  defendant  did  not, 
nor  would  pay,  or  cause  to  be  paid,  the  said  arrears  of  the  said  annuity,  to  wit, 
the  sum  of  500/.,  or  any  part  thereof,  to  the  said  Anne,  or  well  and  sufficiently 
save,  protect,  defend,  keep  harmless,  and  indemnified  the  said  Joseph  Walker,  his 
executors  or  administrators,  and  his  and  their  goods,  estates,  and  effects  from 
and  against  the  payment  of  the  said  sum  of  money  so  mentioned  in  the  said 
schedule,  and  of,  from,  and  against  all  actions,  suits,  claims,  and  demands  for 
or  upon  account  of  the  same,  but  wholly  neglected  and  refused  so  to  do,  and  by 
reason  and  on  account,  thereof  the  said  bond  became  forfeited,  and  an  action 
accrued  thereon  to  the  said  Anne  against  the  plaintiff  as  administratrix,  and 
that  the  said  Anne  thereupon  sued  the  present  plaintiff  as  administratrix,  and 
obtained  judgment  for  1200/.,  and  7/.  damages ;  the  sum  of  20/.,  part  thereof 
to  be  levied  of  the  goods  acknowledged  by  the  present  plaintiff  to  be  then  in 
her  hands  to  be  administered,  and  the  rest  of  assets  quando  acciderint :  and  that 
the  present  plaintiff,  as  administratrix,  was  obliged  to  pay  the  said  20/.,  and 
incurred  costs  to  the  amount  of  50/.  in  defending  the  action.  The  defendant 
pleaded,  1st,  That  he  did  pay  the  arrears,  and  did  indemnify,  &c.  2dly,  That 
if  the  plaintiff  was  damnified,  it  was  of  her  own  wrong.  3dly,  Ne  uncques 
administratrix.  The  plaintiff  on  a  former  trial  obtained  a  verdict  for  34/.  but 
on  motion  for  an  increase  of  damages,  or  for  a  new  trial,  the  latter  was  granted, 
2  B.  &  Ad.  905.  At  the  second  trial,  before  Denman,  C.  J.,  at  the  Middlesex 
1^811  ^^^^^^gB  ^^^^  Michaelmas  term,  1832,  *the  plaintiff  had  a  verdict  for 
"-      -*    534/. ;  but  Cohman,  for  the  defendant,  obtained  leave  to  move  that  this 


44  5  Barnewall  &  Adolphus.  [81 

verdict  might  be  reduced  to  347.,  on  the  ground  that  the  covenant  declared 
upon  was  only  to  indemnify,  and  it  did  not  appear  that  the  plaintiff  had  been 
actually  damnified  to  a  greater  amount  then  347.  A  rule  nisi  having  been 
granted, 

The  Solicitor-General  and  White  now  showed  cause.  The  plaintiff  is 
entitled  to  recover  the  whole  arrears  of  the  annuity.  It  is  contended  on  the 
other  side,  that  the  intestate's  estate  being  insolvent  (which  is  assumed  as  the 
consequence  of  the  assignment  made  by  him),  the  administratrix  cannot 
be  compelled  to  pay  those  arrears,  and  consequently,  has  no  interest  upon 
which  the  present  action  can  be  grounded,  except  as  to  the  sum  of  347.  That 
is  assuming  that  her  only  claim  is  to  indemnify  for  loss  actually  sustained. 
But  the  defendant's  covenant  was,  in  effect,  to  pay,  as  well  as  to  indemnity. 
The  Court  will  collect  this  from  the  whole  of  the  contract  between  the  parties, 
a8''set  out  in  the  instrument  declared  upon.  So  in  Sampson  v.  Easterby,  9  B. 
&  C.  505,  an  indenture  of  demise  recited  that  the  lessee  had  entered  by  virtue 
of  a  former  agreement,  had  pulled  down  a  smelting-mill  on  the  premises,  and 
had  engaged  to  build  a  new  one ;  and  in  a  subsequent  part  of  the  deed,  the 
lessee  covenanted  to  keep  in  repair  the  said  mill  engaged  to  be  erected  by  the 
defendant ;  but  there  was  no  direct  covenant  to  build  the  mill.  The  Court, 
however,  held,  that  the  recital  of  an  agreement  to  build,  followed  by  the  ex- 
press covenant  to  ^maintain  the  mill  to  be  erected,  made  a  sufficient  r^too-i 
covenant  in  law  to  erect  the  building ;  and  they  relied  upon  Saltoun  ».  L  •' 
Houstoun,  1  Bingh.  433,  where  the  same  mode  of  construction  was  adopted. 
[Parke,  J.  Any  words  of  the  deed  by  which  you  can  establish  an  agreement 
and  connect  it  with  the  parties,  will  make  a  covenant.]  Besides,  the  admi- 
nistratrix is  damnified,  within  the  meaning  of  the  covenant  to  indemnify  by  the 
judgment  of  assets  quando.^ 

Coltman,  contri.  It  cannot  be  collected  here  that  anything  more  was  in- 
tended between  the  parties  than  an  indemnity  to  the  testator  against  any  mis- 
chief that  might  happen  to  him  in  respect  of  the  annuity  and  other  debts. 
The  plaintiff  herself  has  so  treated  it ;  for  the  declaration,  after  setting  out  the 
prior  parts  of  the  deed,  states  that  the  defendant  did  thereby  covenant  "to 
indemnify ;"  not  to  pay  his  debts.  In  Saltoun  v.  Houstoun,  1  Bingh.  433,  the 
declaration  stated  the  defendants'  covenant  according  to  the  effect  which  the 
plaintiffs  contended  it  ought  to  have ;  and  the  deed,  when  set  out  on  oyer,  was 
held  to  bear  out  that  statement.  Here,  if  the  deed  had  been  set  out  in  its  own 
words,  it  might  have  been  contended  that  the  effect  was  that  which  the  plaintiff  now 
seeks  to  give  it ;  but  she  has  not  done  so,  and  has  stated  the  effect  differently  in 
her  pleading.  Could  it  be  contended  that  this  action  would  have  been  main- 
tainable before  the  plaintiff  was  sued  ?  [Parke,  J.  It  might  have  been  so 
contended,  if  the  time  for  payment  of  tne  annuity  had  expired,  and  the  de- 
fendant had  not  paid  it.  *The  covenant  is  not  to  indemnify  merely,  but  r^coo-i 
to  "  save,  protect,  defend,  and  keep  harmless."]  It  is  not  every  cove-  *•  -* 
nant  to  a  testator  or  intestate,  not  even  every  personal  covenant,  that  can  be 
sued  upon  by  an  executor  or  aoiministrator.  There  must  be  a  damage  to  the 
personal  estate.  Non  constat  here  that  the  personal  estate  would  be  charged. 
In  the  deed  granting  this  annuity,  the  intestate  charges  not  only  his  adminis- 
trators but  his  heirs ;  and  the  defendant's  covenant  is  to  indemnify  the  heirs  as 
well  as  the  administrators.  It  would  bo  hard,  therefore,  if  the  defendant  were 
liable  to  the  administratrix  before  she  had  actually  paid  the  arrears ;  for  if  she 
recovers  from  him,  she  may  keep  the  money,  or  apply  it  to  other  purposes,  and 
in  the  mean  time  the  annuitant  may  have  recovered  from  the  heir,  who  may  then 
likewise  proceed  against  the  defendant  for  an  indemnity. 

LiTTLEDALE,  J.'    I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover  the 

1  LiTTLEDALV,  J.,  observed,  that  the  judgment  as  stated  in  the  declaration  appeared  im* 
perfect,  as  there  ought  to  have  been  an  assessment  of  damages  under  the  statute. 
'  DsNMAK,  G.  J.,  had  gone  to  attend  the  Privy  Council. 


83]  Doe  d.  Knight  t;.  Nbpean.    T.  T.  1833.  45 

whole  Bum  claimed.  (His  Lordship  then  read  the  parts  of  the  declaration 
setting  out  the  annuity  deed,  and  the  recital  in  the  indenture  between  the  plain- 
tiff and  defendant,  of  an  agreement  by  the  latter  to  pay  the  mortgages  and  sums 
scheduled.)  So  &r  it  appears  that  the  defendant  had  agreed  to  pay  the  debts 
mentioned  in  the  schedule,  of  which  that  in  question  is  one.  He  then  goes  on 
to  ooTenant,  that  he  will  at  all  times  '^  well  and  sufficiently  save,  protect,  de- 
fend, keep  harmless,  and  indemnify,"  Joseph  Walker,  his  heirs,  executors,  and 
administrators,  against  the  payment  of  the  sums  of  money  mentioned  -in  the 
T^Ml  *^^^^^f  ^^^  aU  actions,  suits,  claims,  or  demands  on  account  of  them. 
^  -'  As  far  as  the  words  of  this  clause  go,  if  there  were  nothing  more,  it  might 
he  a  doubt  whether  the  plaintiff  was  entitled  to  recover  more  than  the  20^.  and  the 
costs  incurred  by  the  plaintiff;  but  the  former  part  of  the  instrument  clearly 
shows  thai  there  is  an  agreement,  in  effect,  that  the  defendant  shall  take  this 
debt,  among  others,  upon  himself.  That  is,  therefore,  the  defendant's  covenant. 
Then  an  action  is  brought  against  the  plaintiff  for  arrears  of  the  annuity  to  the 
amount  of  500^.,  and  judgment  is  given  against  her.  That  arises  from  the  de- 
fendant not  discharging  the  arrears,  as  it  was  his  duty  to  do ;  and  he  is  bound 
to  put  her  in  a  situation  to  pay  that  which,  by  his  default,  she  has  become  liable 
to  pay.  To  a  certain  extent,  namely,  20^.  and  her  costs,  she  faus  been  actually 
damnified.  The  defendant  suffers  no  prejudice  in  being  called  upon  to  pay  the 
whole  amount :  it  is  his  duty  to  pay  it ;  and  it  makes  no  difference  as  to  that, 
whether  she  applies  it  in  discharge  of  the  debt  or  not. 

Paeke,  J.  The  Court,  in  effect,  decided  this  point  when  they  ordered  a  new 
trial  on  payment  of  costs;  it  would  else  have  been  nugatory  to  grant  such  a 
rule.  There  are,  in  fact,  two  covenants  in  this  deed; — to  pay  the  debts,  and  to 
indemnify  the  testator  and  his  representatives.  I  doubt  if,  upon  the  second 
alone,  this  action  was  not  maintainable,  for  by  that  the  defendant  was  bound  to 
proteet  and  save  harmless  the  covenantees.  But,  at  all  events,  there  is  a  breach 
of  the  first  covenant,  and  it  is  well  assigned ;  and  as  covenants  which  relate 
to  the  personal  estate  go  (with  some  few  exceptions)  to  the  personal  represen- 
r*851  ^^^^^f  *^^  ^^  ^^'^  ^^^^  ^^®  administratrix  in  this  case  was  entitled  to 
^  -'  sue  for,  and  recover,  the  whole  sum  demanded.  The  intestate  might,  if 
a  judgment  for  the  arrears  had  been  recovered  against  him ;  so,  therefore,  may  the 
administratrix.  This  case  is,  in  principle,  like  Lethbridge  v.  Mytton,  2  B.  &  Ad. 
772,  see  Huntley  v.  Sanderson,  1  Cro.  &  M.  467. 

Patt£S0!V,  J.  The  express  covenant  in  this  case  is  not  only  to  indemnify, 
but  to  protect ;  and  a  sufficient  breach  of  that  engagement  is  alleged,  when  the 
plaintiff  states  that  the  defendant  did  not  protect  the  covenantees,  and  by  reason 
thereof  an  action  was  brought,  and  judgment  recovered,  against  the  administra- 
trix, to  the  extent  of  all  the  assets  she  had.  I  do  not  mean,  however,  that  I 
entertain  any  doubt  as  to  there  being  also  a  breach  of  a  covenant  by  the  defen- 
dant to  pay  the  debt.  As  to  the  amount  of  damages,  I  think  the  plaintiff  is 
entitled  to  the  whole  sum  claimed.  The  argument  to  the  contrary  is  only  this, 
that  if  she  recovered  it,  she  might  not  make  a  proper  use  of  it. 

Rule  discharged. 

[^6]  *DOE  dem.  KNIGHT  t^.  NEPEAN,  Bart. 

A  person  who  has  not  been  heard  of  for  seven  years,  is  presumed  to  be  dead,  bnt  there 
is  no  legal  presumption  as  to  the  time  of  his  death.  The  fact  of  his  haying  been  alive 
or  dead  at  any  particular  period  daring  the  seven  years,  must  be  proved  by  the  party 
relying  on  it. 

Ejegtmint  for  copyhold  premises.  At  the  trial  before  Taunton,  J.,  at  the 
Dorsetshire  Summer  assizes,  1882,  it  appeared  that  the  lessor  of  the  plaintiff 
claimed  the  premises  by  title  accruing  on  the  death  of  Matthew  Knight.  Mat- 
thew went  to  America  in  1807,  and  was  never  heard  of  after  that  vear.  The 
lessor  of  the  plaintiff  was  then  of  age.    The  ejectment  was  brought  in  1832, 
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and  the  question  at  the  trial  was,  whether  or  not  this  action  was  barred  by  sta^ 
tute  of  limitations,  21  Jac.  1,  c.  16,  s.  l.i  It  was  admitted  that  Matthew  must 
be  presumed  to  have  died,  more  than  seven  years  haying  elapsed  since  he  was 
heard  of.  If  that  presumption  was  considered  as  referable  to  the  time  when  the 
last  intelligence  was  received  of  him,  the  ejectment  was  brought  too  late;  but 
if  it  arose  only  when  seven  years  had  elapsed  from  the  receipt  of  such  intelli- 
gence, the  action  was  in  time.  The  learned  Judge  was  of  the  latter  opinion, 
and  directed  a  verdict  for  the  plaintifiF,  giving  leave  to  move  to  enter  a  nonsuit. 
In  Easter  term  last, 

Coleridge^  Serjt.,  and  Erie  showed  cause."  It  is  admitted  that  the  lessor  of 
the  plaintiff  must  prove  his  title  to  have  originated  within  twenty  years.  In 
this  *case  the  party  on  whose  death  the  title  accrued,  was  shown  to  have  rit^on-i 
been  alive  in  1807,  and  must  therefore  be  presumed  to  have  lived  till  *-  -■ 
within  twenty  years  of  the  bringing  of  this  ejectment;  that  is,  .till  1814.  One 
of  those  conclusions  which  the  law  invariably  draws  from  certain  premises,  and 
which  are  called  legal  presumptions,  is  the  continuance  of  life  in  a  person  once 
known  to  be  living,  till  the  contrary  appear :  2  Stark,  on  Ev.  261, 2d  ed.,'  citing 
Wilson  V.  Hodges,  2  East,  312,  where  Lord  Ellenbobouqh  refers  to  Throg- 
morton  v,  Walton,  2  Roll.  Rep.  461,  for  the  same  point.  The  presumption  as  to 
this  fact  has  no  definite  limit  except  that  which  has  been  laid  down  by  analogy 
to  the  express  provisions  of  certain  acts  of  parliament  (namely,  the  statute 
against  bigamy,  1  Jac.  1,  c.  11,  s.  2,*  and  the  statute  19  Car.  2,  c.  6),«  and 
which  makes  the  presumption  cease  after  seven  years.  But  for  the  analogy 
*drawn  from  these  acts  of  parliament,  the  present  ejectment  could  not  pneoon 
be  supported  at  all ;  or  at  least  it  would  be  for  the  jury  to  say  whether  ^  J 
or  not  Matthew  Knight  was  dead.  Referring,  then,  to  these  statutes,  the  effect 
of  the  rule  to  be  deduced  from  them  clearly  is,  that  the  presumption  of  life  is 
to  be  cut  down  to  seven  years,  but  continues  to  the  last  moment  of  that  period ; 
and  the  death  cannot  (in  default  of  evidence)  be  carried  back  to  an  earlier  date. 
Otherwise  it  must  be  contended  that  the  party  who  was  supposed  to  be  living  at 
every  point  of  time  till  the  seven  years  were  complete,  must,  after  that  period 
elapsed,  be  presumed  to  have  been  dead  ever  since  the  seven  years  commenced. 
In  the  case  of  bigamy,  indeed,  a  different  reckoning  prevails;  for  if  the  hus- 
band or  wife  has  not  been  heard  of  for  seven  years,  a  second  marriage  during 
that  period  is  presumed  to  have  taken  place  after  the  party's  death ;  but  that  is 
a  supposition  in  favor  of  innocence ;  to  conclude  otherwise  would  be  presuming 
a  crime,  which  the  law  will  not  do,  see  Rex  v,  Twyning,  2  B.  &  A.  386.  In 
Doe  dem.  George  v.  Jesson,  6  East,  85,  Lord  Ellenborouqh  said  (speaking  of 
a  party  who  had  gone  abroad  and  never  since  been  heard  of) :  '^  As  to  the  period 

>  Which  enacts,  <<  that  no  person  or  persons  shall  at  any  time  hereafter  make  any 
entry  into  any  lands,  &o.,  but  within  twenty  years  next  after  his  or  their  right  or  title, 
which  shall  hereafter  first  descend  or  accrue  to  the  same." 

"  Before  Denman,  C.  J.,  Littledalb,  J.,  Pabkb,  J. 

'  And  see  p.  681,  note  n.  Ibid. 

^  Which  provides,  that  nothing  in  that  act  *'  shall  extend  to  any  person  or  persons 
whose  husband  or  wife  shall  be  continually  remaining  beyond  the  seas  by  the  space  of 
seven  years  together,  or  whose  husband  or  wife  shall  absent  him  or  herself  the  one 
from  the  other,  by  the  space  of  seven  years  together,  in  any  parts  within  his  Majesty's 
dominions,  the  one  of  them  not  knowing  the  other  to  be  living  within  that  time." 

s  Entitled,  *'  An  Act  for  Redress  of  Inoonveni'encies  by  Want  of  Proof  of  the  Deceases 
of  Persons  beyond  the  Seas  or  absenting  themselves,  upon  whose  Lives  Estates  do  de- 
pend." Sec.  2  enacts,  <*  that  if  such  persons  for  whose  lives  such  estates  have  been  or 
shall  be  granted  as  (in  the  preamble  is)  aforesaid,  shall  remain  beyond  the  seas,  or 
elsewhere  absent  themselves  in  this  realm,  by  the  space  of  seven  years  together,  and 
no  sufficient  or  evident  proof  be  made  of  the  lives  of  such  person  or  persons  respectively, 
in  any  action  commenced  for  recovery  of  such  tenements  by  the  lessors  or  reversioners , 
in  every  such  case  the  person  or  persons  upon  whose  life  or  lives  such  estate  depended, 
shall  be  accounted  as  naturally  dead ;  and  in  every  action  brought  for  the  recovery  of 
the  said  tenements  by  the  lessors  or  reversioners,  their  heirs  or  assigns,  the  judgeabe* 
fore  whom  such  action  shall  be  brought,  shall  direct  the  jury  to  give  their  verdict  as  if 
the  person  so  remaining  beyond  the  seas,  or  otherwise  absenting  Umself,  were  dead." 
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when  the  brother  might  be  supposed  to  have  died  according  to  the  statute'^ 
Preferring  to  19  Car.  2,  o.  6,  and  to  1  Jac.  1,  c.  11),  "the  presumption  of  the 
auration  of  life,  with  respect  to  persons  of  whom  no  account'  can  be  given,  ends 
at  the  expiration  of  seven  years  from  the  time  when  they  were  last  kuown  to 
be  living.  Therefore,  in  the  'absence  of  all  other  evidence  to  show  that  he  was  liv- 
ing at  a  later  period,  there  was  fair  ground  for  the  jury  to  presume  that  he  was 
r*RQl  ^®*^  **  *^®  *®°^  ^^  seven  years  from  the  time  when  he  went  to  sea  on 
L  J  his  secgnd  voyage,  which  seems  to  be  the  last  account  of  him."  i'here  the 
time  of  the  death  was  left  to  the  jury;  but  no  objection  seems  to  have  been  taken 
on  that  account.  The  doctriue  of  Lord  Ellenbobouqh  in  that  case  was  relied 
upon  by  the  Court  in  Doe  dem.  Lloyd  v,  Deakin,  4  B.  &  A.  433.  Where  that 
learned  Judge  says  that  the  presumption  of  life  "ends  at  the  expiration  of  seven 
years,''  he  must  be  taken  to  mean  that  it  continues  till  then.  The  test  of  the 
present  case  is,  whether  an  ejectment  could  have  been  brought  on  the  demise  of 
the  lessor  of  the  plaintiff,  more  than  twenty  years  ago.  That  would  have  been 
withiu  the  seven  years:  the  plaintiff  therefore  would  have  been  nonsuited. 
Can  it  then  be  said  that  this  action  is  barred  by  the  statute,  as  being  brought 
twenty  years  after  the  title  first  accrued  ?  Suppose  a  term  of  seven  years  had 
been  granted,  to  commence  on  the  death  of  Matthew  Knight.  According  to  the 
argument  that  must  be  used  on  the  other  side,  the  term  would  commence  and 
expire  at  the  same  instant. 

FoUett,  contrk.  It  is  not  to  be  presumed  that  the  death  took  place  either  at 
the  beginning  or  the  end  of  the  seven  years.  The  fallacy  on  the  other  side  lies 
in  confoundiug  presumption  of  the  fact  of  the  death  with  presumption  as  to  the 
time  of  the  death.  When  a  party  has  not  been  heard  of  for  seven  years,  the 
fact  to  be  presumed  from  such  negative  proof  is,  that  he  is  dead ;  but  those 
who  found  a  right  upon  his  having  died  or  been  alive  at  a  particular  time  within 
picqA-|  ^be  seven  *years,  must  establish  that  affirmatively  by  evidence.  Unless 
L  -*  Matthew  Knight  was  alive  within  twenty  years,  the  lessor  of  the 
plaintiff  had  no  right  to  demise.  Has  he  then  proved  that  fact  ?  The  only  con- 
clusion that  arises  from  the  evidence  is,  that  at  a  certain  period  in  1814 
Matthew  Knight  was  dead.  If  the  presumption  of  Jiaw  were  always  that  the 
party  lived  till  the  end  of  the  seven  years  it  would,  in  a  great  majority  of  cases, 
be  contrary  to  the  fact.  Suppose  a  legacy  were  left  to  C.  if  he  survived  B.  and 
B.  went  abroad,  and  was  not  heard  of  for  seven  years :  must  it,  under  any  cir- 
cumstances whatever,  be  presumed  that  C,  unless  he  lived  beyond  the  seven 
years,  did  not  survive  B.?  or  from  what  time  will  the  legacy  be  considered  as 
having  become  due  to  C?  and  may  not  this  be  determined  by  the  general  state 
of  facts  in  the  case  ?  In  Norris  v.  Norris,*  where  100^.  had  been  left  to  Richard 
Norris,  who  went  beyond  sea,  saying  he  should  not  return  in  seven  years,  and 
who,  at  the  end  of  five  years,  had  not  been  heard  of,  his  brother,  at  the  expira- 
tion of  the  five  years,  took  out  administration,  and  exhibited  a  bill  in  Chancery 
against  the  executor  for  the  100?.,  suggesting  that  Richard  was  dead ;  and  he 
•  obtained  a  decree  for  the  legacy,  giving  security  for  the  repayment,  if  Richard 
should  return.  There  the  Court  clearly  was  of  opinion,  that  a  party,  if  not 
heard  of  for  seven  years,  might  be  presumed  to  have  died  within  that  time. 
Suppose  a  legacy  left  to  A.,  then  to  B.,  if  he  survive  A. — ^if  not,  then  over  to 
some  other:  B.  goes  abroad,  and  is  not  again  heard  of;  A.  lives  more  than  six 
years  after.  Is  it  to  be  presumed  that  B.  lived  some  months  longer?  Or 
r*9n  "'^PP^s®  ^  *testator  devised  to  a  party,  who  went  abroad,  and  was  not 
*•  -*  again  heard  of.  If  the  testator  lived  nearly  seven  years  after  the  last 
tidings  were  received  of  the  devisee,  it  must,  according  to  the  argument  on  the 
other  side  be  a  presumption  that  the  devisee  outlived  the  testator ;  and  such  a 
presumption  as  this  would  determine  the  line  in  which  an  estate  should  pass. 
In  Rowe  v.  Hasland,  1  W.  Bl.  405,  Lord  Mansfield,  after  observing  that,  in 
cases  of  pedigree,  it  is  sufficient  to  show  that  a  person  has  not  been  heard  of  for 

^  Reports  temp.  Finch,  419.   See  Dixon  v.  Dixon,  8  Bro.  C.  €.  510,  and  Mr.  Belt's  notes. 
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many  yea^^s,  to  put  the  opposite  party  upon  proof  that  he  still  existSi  goes  on  to 
observe,  that  '<  what  is  done  on  such  a  trial  is  no  injury  to  the  man  or  his  issue, 
if  he  should  afterwards  appear  andf  claim  the  estate."  If  the  fact  of  death  be 
erroneously  presumed,  the  error  may  be  repaired ;  but  not  so  a  wrong  presump- 
tion as  to  the  time,  which  may  send  an  estate  into  a  different  line  of  descent. 

Many  cases  have  arisen  in  the  equity,  common  law,  and  ecclesiastical  courts, 
where  it  would  have  been  important  to  settle  the  time  of  a  death — ^as,  for 
instance,  where  persons  have  been  lost  in  the  same  ship ;  but  our  courts  have 
never  recognised  any  presumption  upon  this  subject.  By  the  French  Civil 
Code,^  the  presumptions  in  the  case  of  persons  perishing  together  are  precisely 
laid  down,  with  reference  to  the  ages,  and  other  circumstances ;  but  our  law 
has  no  such  rules.  The  inference,  if  any  arise,  must  be  drawn  from  the  parti- 
cular facts,  as  in  Broughton  v.  Randall,  Cro.  Eliz.  503,  cited  2  Bac.  Abr.  721 ; 
Taylor  v.  Diplock,  2  Phillimore's  Rep.  261 ;  Mason  v.  Mason,  1  Mer.  308 ; 
In  the  ^oods  '''of  Selwyn,  3  Hagg.  Ecc.  Hep.  748,  are  instances  of  the  r^cgon 
manner  m  which  such  oases  have  been  treated  by  the  Courts.  They  ^  J 
have  never  decided  upon  mere  presumption,  but  have  considered  that  the  fact 
of  survivorship  was  to  be  proved  by  that  party  whose  claim  accrued  by  it.  A 
similar  question  of  this  kind  arose  in  the  case  of  a  woman  and  her  housekeeper, 
who  were  murdered  at  the  same  time  at  Portsmouth,  the  mistress  having  left 
the  housekeeper  the  whole  of  her  property.  [Parke,  J.  The  difficulty  of 
proof  there  would  operate  i^inst  the  person  who  claimed  under  the  servant, 
according  to  the  doctrine  in  Taylor  v.  Diplock,  2  Phillimore,  261.]  The  like 
rule  must  prevail  here.  A  similar  case  (where  persons  were  lost  at  sea)  was 
before  this  Court  in  1831  ;^  but  the  rule  was  enlarged,  that  the  parties  might 
come  to  a  compromise.  In  no  instance  have  the  Courts  presumed  the  time  of 
death.  In  Watson  v.  King,  1  Stark.  N.  P.  C.  121,  an  action  of  trover,  one 
Maxwell,  who  had  given  a  power  of  attorney  to  J.  S.  to  sell  the  property  in  ques- 
tion for  him,  sailed  from  Jamaiba'in  March,  1814.  The  ship  parted  from  her 
convoy,  in  bad  weather,  on  the  9th,  and  neither  her  nor  Maxwell  were  again 
heard  of.  There  was  also  a  heavy  gale  on  the  20th.  On  the  8th  of  June  in 
the  same  year  J.  S.  sold  to  the  defendant  under  the  power ;  and  at  the  trial  in 
1815,  the  question  was,  whether,  before  that  time,  the  power  had  not  been  re- 
voked by  ^Iaxwel^s  death  ?  Lord  Ellenborouqh  (referring  to  the  rule  usually 
adopted  in  cases  of  insurance,  that  a  vessel  proved  to  have  sailed  and  not 
^to  have  been  heard  of  for  two  or  three  years,  may  be  considered  as  lost)  r^oo-i 
thought  it  might  be  assumed  here  that  the  vessel  was  lost,  and  that  Max-  ^  ^ 
well  had  perished,  but  left  it  to  the  jury  whether  or  not  he  was  dead  on  the 
8  th  of  June.  They  found  for  the  plaintiff,  and  the  Court  refused  a  rule  nisi 
for  a  new  trial.  [Denman,  ^C.  J.  The  onus  of  proving  that  Maxwell  died 
before  the  8th  lay  upon  the  party  who  relied  on  that  fact ;  and  it  was  considered 
to  be  proved.]  There,  as  in  this  ^case,  it  might  have  been  contended,  that,  the 
presumption  of  the  loss  arising  at  the  end  of  the  two  or  three  years,  it  could 
not  be  assumed  that  the  vessel  had  been  lost  before  that  period  expired.  But , 
the  presumption  really  was  this :  that  she  would  have  been  heard  of  within 
that  time,  if  she  had  not  been  lost ;  not  that  she  was  lost  at  the  end  of  that 
time.  And  it  is  the  same  as  to  a  person's  death.  The  defendant  here  does 
not  rely  upon  any  presumption  that  Matthew  Knight  is  not  dead,  or  that  he 
died  at  one  time  or  another.  He  merely  stands  in  the  situation  of  a  party 
admitting  that  Matthew  Knight  was  dead  when  the  action  was  commenced. 
The  plaintiff  (in  order  to  defeat  an  adverse  possession  of  twenty-six  years)  has 
to  show  that  his  title  accrued,  by  Matthew's  death,  within  twenty. 

Cur,  adv.  vuU. 

1  Liv.  ni.  tit  1,  0.  1.  The  articles  alluded  to  are  cited  in  a  note  to  Mason  v.  Mason, 
1  Mer.  810. . 

'  See  also  the  case  of  the  representatives  of  General  Stanwix  (in  Ghanoery,  1772). 
Some  acooont  of  it  is  given  in  Mr.  Feame's  Posthumous  Works ;  and  see  other  notices 
of  it  cited,  2  Stark,  on  Evid.  26,  note  m. 
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BsNMAN,  C.  J.J  in  this  term  delivered  the  judgment  of  the  Court.  The  case 
of  Doe  9.  Nepean,  which  was  argued  before  us  during  the  last  term,  was  this : 
the  lessor  of  the  plaintiff  claimed  as  erantee  in  reversion  of  a  copyhold  estate  on 
the  death  of  Matthew  Knight.  The  lessor  was  of  age  in  1805.  In  1807,  MaU 
thew  Knight  sailed  to  America,  and  was  never  afterwards  heard  of,  and  there  was 
rMA-i  no  Other  evidence  of  his  death.  "^The  ejectment  was  brought  in  1882.  On 
^  ^  the  trial  before  my  Brother  Taunton,  that  learned  Judge  thought  that 
the  presumption  of  the  death  of  Matthew  Knight  arose  in  1814,  and  the  eject- 
ment had  been  brought  in  time ;  but  he  reserved  the  point  for  the  consideration 
of  the  Court,  and  gave  liberty  to  move  to  enter  a  nonsuit.  We  are  of  opinion 
that  the  rule  should  be  made  absolute. 

There  is  no  doubt  that  the  lessor  of  the  plaintiff  must  recover  by  the  strength 
of  his  own  title ;  and  in  order  to  do  so,  must  prove  that  he  had  a  right  to  enter  on 
the  lands  sought  to  be  recovered,  within  twenty  years  before  the  ejectment 
brought ;  and  consequently  as  the  presumption  is,  that  a  person  once  alive  con- 
tinues so  until  the  contrary  is  shown,  the  lessor  of  the  plaintiff  was  bound  to 
prove,  first,  the  death  of  Matthew  Knight ;  and,  secondly,  that  it  took  place 
within  twenty  years  before  the  ejectment  brought. 

The  absence  of  Matthew  Knight  abroad  for  seven  years,  without  having  been 
heard  of,  is  evidence  from  which  a  jury  might  reasonably  presume,  and  in  this 
case  have  properly  presumed,  his  death.  This  period  has  oeen  adopted  as  the 
ground  for  such  presumption  in  analogy  to  the  statutes  of  1  Jac.  1,  c .  11,  relating 
to  bigamy,  and  19  Car.  2,  c.  6,  as  to  the  continuance  of  lives  on  which  leases 
were  held ;  and  the  lessor  of  the  plaintiff  clearly  proved  the  first  of  the  points 
necessary  to  maintain  his  case. 

But  such  absence  abroad  for  seven  years,  though  it  naturally  leads  the  mind 
to  believe  that  the  party  is  dead,  and  therefore  is  sufiicient  evidence  to  warrant 
a  presumption  of  fact  that  the  party  was  dead  at  the  end  of  seven  years,  cer- 
tainly raises  no  inference  as  to  the  exact  time  of  the  death;  and  still  less  that 
r^^-t  snch  death  ^took  place  at  the  end  of  seven  years.  Absence  for  that  pe- 
l>  ^  riod  has  no  tendency  to  induce  the  belief  that  life  has  ceased  at  that  pre- 
cise time ;  and  no  case  has  been  cited,  nor  do  we  know  of  any,  in  which  it  has 
been  laid  down  as  a  rule  of  law,  that  such  a  presumption  ought  to  be  made,  or  in 
which,  in  point  of  fact,  any  such  effect  has  been  given  to  evidence  of  absence 
al»t>ad :  and,  on  the  other  hand,  one  case  was  referred  to  in  which  Lord  Ellen- 
borough  held,  that  though  the  loss  of  a  vessel  in  which  a  person  sailed  might 
be  presumed  after  having  sailed  on  a  foreign  voyage  for  two  or  three  years  with- 
out having  been  heard  of,  and  so  it  might  he  taken  that  the  person  who  sailed  on 
board  was  then  dead,  the  time  of  death  was  to  be  decided  upon  by  the  jury  ac- 
cording to  the  special  circumstances.  The  case  was  that  of  Watson  v.  King,  1 
BtarkieN.P.C.  121. 

We  are,  therefore,  of  opinion  that  the  lessor  of  the  plaintiff,  who  gave  no 
other  evidence  of  Matthew  Knight's  death  than  his  absence,  failed  in  establish- 
ing a  second  requisite,  that  his  death  took  place  within  twenty  years  before  the 
ejectment  brought. 

The  difficulty  of  proving  the  precise  time  of  death  in  this  and  similar  cases,  at 
first  sight  appears  to  work  a  hardship  on  the  lessor  of  the  plaintiff,  who  cannot 
hring  his  ejectment  until  after  the  seven  years  have  expired,  for  until  then  the 
death  is  not  proved,  and  yet  he  must  bring  it  within  twenty  years  from  the  time 
that  his  title  accrued  by  the  death  of  the  cestui  que  vie;  and,  therefore,  he  has 
not  practically  a  period  of  twenty  years  wherein  to  briuff  his  ejectment.  But 
this  is  redly  of  little  moment;  the  claimant  will  always  be  safe  in  commencing 
r*d61  Mtion  within  twenty  years  after  the  "^departure  abroad ;  and  a  similar 
1-  -'  hardship  will  often  occur  where  a  party  entitled  is  if;norant  of  his  rights 
during  a  part  of  the  time  when  the  statute  of  limitation  is  running.  On  the 
other  hand,  if  we  were,  for  the  sake  of  preventing  such  an  inconvenience,  arbi- 
trarily to  lay  down  a  rule  that  seven  years'  absence  abroad  (the  party  not  having 
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been  heard  of),  was  prim&  facie  evideDce  of  his  death  at  the  end  of  the  seyen 
years,  such  a  rule  would  in  the  very  great  majority  of  cases,  nay  in  almost  every 
case,  cause  the  fact  to  be  found  against  the  truth ;  and,  as  the  rule  would  be  ap- 
plicable to  all  cases  in  which  the  time  of  death  became  material,  would  in  many, 
be  productive  of  much  inconvenience  and  injustice. 

We  therefore  think  that  the  rule  should  be  made  absolute.     Rule  absolute. 


GIBSON  V.  WINTER  and  Another.     May  22. 

A  trustee  sning  as  a  plaintiff  in  a  court  of  law,  must  be  treated  in  all  respects  as  a  party 
to  the  cause,  and  any  defence  against  him  is  a  defence  in  that  action  against  the  cestui 
que  trust,  who  uses  his  name ;  And,  therefore,  where  a  broker,  in  whose  name  a  policj 
of  insurance  under  seal  was  effected,  brought  coTenant,  and  the  defendants  pleaded 
payment  to  the  plaintiff  according  to  the  tenor  and  effect  of  the  policy,  and  the  proof 
was,  that  after  the  loss  happened,  the  assurers  paid  the  amount  to' the  broker  by  al- 
lowing him  credit  for  premiums  due  from  him  to  them,  it  was  held,  that  although  that 
was  no  payment  as  between  the  assured  and  assurers,  it  was  a  good  payment  as 
between  the  plaintiff  on  the  record  and  the  defendants ;  and,  therefore,  an  answer  to 
the  action. 

Covenant  on  a  policy  of  assurance  under  seal,  executed  by  the  defendants, 
two  of  the  directors  of  the  Indemnity  Mutual  Marine  Assurance  Company, 
wherein,  after  reciting  that  the  plaintiff  had  represented  to  the  defendants  that 
he  was  interested  in,  or  duly  authorized  as  owner,  agent,  or  otherwise,  to  make 
the  assurance,  and  had  covenanted  to  pay  the  premium,  it  was  witnessed,  that  in 
consideration  of  the  premises,  and  of  *80/.,  the  defendants  covenanted  with  r^n^-i 
the  plaintiff  that  the  capital  stock  and  funds  of  the  company  should  be  *-  -^ 
liable  to  pay  and  make  good  all  such  losses  as  might  happen  to  the  subject-matter 
of  that  policy  in  respect  of  the  sum  of  4000/.  thereby  assured,  which  assurance 
was  thereby  declared  to  be  upon  goods  laden  on  board  the  ship  called  The  Con* 
rier,  lost  or  not  lost,  at  and  from  Rio  de  Janeiro  to  a  market  in  Europe.  The 
nsual  clauses  of  the  policy  describing  the  risks,  &c.,  were  then  set  out.  The  in* 
terest  in  the  goods  was  averred  to  be  in  one  Le  Quesne,  and  a  loss  by  the  perils 
of  the  sea.  Breach,  nonpayment  of  the  sum  of  4000/.  by  the  defendants.  Plea, 
(among  others)  that  the  defendants  within  a  reasonable  time  after  the  loss,  and 
before  the  commencement  of  this  suit,  to  wit,  on,  Ac.,  at,  &c.,  paid  to  the  plain- 
tiff, out  of  the  capital  stock  and  funds  of  the  company,  the  said  sum  of  4000/.  in 
the  said  policy  of  assurance  mentioned,  according  to  the  tenor  and  effect,  true  in- 
tent and  meaning  of  the  said  policy  :  and  upon  this  issne  was  joined.  At  the 
trial  before  Lord  Tentebden,  0.  J.,  at  the  London  sittings,  after  Hilary  term, 
1833,  the  following  appeared  to  be  the  facts  of  the  case : — The  policy  was 
effected  on  goods  the  property  of  Mr.  Le  Quesne  of  Jersey,  who  employed  the 
plaintiff  and  his  partner,  one  Poindestrie,  insurance  brokers  in  London,  for  that 
purpose.  A  loss  having  occurred,  a  partial  adjustment  to  the  amount  of  3000/. 
took  place  in  1829,  between  the  plaintiff  and  defendants,  the  defendants  then 
knowing  that  Le  Quesne  was  the  party  interested  in  the  goods  insured.  The 
defendants  on  that  occasion  gave  credit  to  the  plaintiff  for  1524/.  9s.  due  from 
him  to  them  for  premiums  of  insurance  on  ships  and  property  of  other  persons, 
in  part  payment  of  this  *3000/.,  and  paid  the  balance,  1475/.  lis.,  in  cash  pfcgo-i 
to  the  plaintiff.  On  the  17th  of  July,  the  plaintiff  informed  Le  Quesne,  ^  J 
by  letter,  that  he  had  obtained  a  settlement  of  8000/.  on  account,  which  sum 
would  appear  to  the  credit  of  his,  Le  Quesne's  account,  at  two  months  from  that 
date.  Le  Quesne,  in  his  answer,  said, ''  The  same  is  placed  in  due  conformity.'' 
In  the  first  week  of  October,  1829,  the  plaintiff  became  bankrupt,  without  having 
paid  over  to  Le  Quesne  either  the  amount  received  by  him  or  that  allowed  in 
account  by  the  defendants,  and  this  action  was  in  fact  brought  by  Le  Quesne  in 
the  name  of  the  plaintiff,  to  recover  from  the  defendants  1524/.  9*.,  on  the 
ground  that  the  plaintiff  was  authorised  to  receive  the  amount  of  the  loss  in 
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noney  <mlj|  and  thai  a  payment  in  any  other  way  vaa  not  binding  on  his  prin- 
cipal. Lord  Tenterdsn  was  of  opinion  that  that  general  mle  onght  to  prevail^ 
unless  Le  Qnesne  had,  in  this  case,  recognised  and  adopted  the  mode  of  payment ; 
and  ofaeerred  that  if  the  mode  of  payment  had  been  made  known  to  Le  Qaesne, 
and  he  had  not,  within  a  reasonable  time,  objected  to  it,  he  must  be  taken  to 
have  adopted  it ;  that  the  question  was,  whether  he  did  know  it.  Gibson,  his 
Lradship  obserred,  in  his  letter  of  the  17th  of  July,  informed  Le  Qnesne  only 
that  he  had  obtained  an  adjustment  to  the  amount  of  3000/.,  not  that  he  had 
received  actual  payment  of  that  sum,  and  that  that  sum  would,  at  the  end  of 
two  mootha,  be  placed  to  his,  Le  Qaesne's  credit :  Le  Quesne,  in  his  answer, 
after  adverting  to  the  adjustment,  said,  'Hhe  same  is  placed  in  due  conformity.'' 
And  he  told  the  jury  to  find  for  the  defendants  if  they  thought  Le  Quesne  meant 
to  give  credit  for  3000/.  to  Gibson,  and  to  accept  him  as  his  debtor  instead  of 
the  defendants.     The  jury  found  for  the  defendants. 

pogi  "^A  mle  nisi  was  obtained  for  a  new  trial,  on  the  ground  that  Le 
>>  ^  Qnesne's  assent  was  not  proved,  and  that  although  in  general  where  an 
agent  is  employed  to  receive  money  of  a  debtor,  and  the  debtor  pays  him  money, 
the  debtor  is  discharged;  yet  if  the  debtor  does  not  pay  in  money;  but  settles  the 
accoant  by  writing  off  so  much  money  as  may  be  due  from  the  agent  to  him, 
the  latter  is  not  discharged,  Todd  t?.  Reid,  4  B.  &  A.  210 ;  Russell  v.  Bangley, 
Ibid.  395 ;  Bartlett  v.  Pentland,  10  B.  &  C.  760 ;  Scott  v.  Irving,  1 B.  &  Ad.  605. 

The  Solicitor-Greneral,  Sir  J,  Scarlett,  and  Tomlinson  in  the  last  term  showed 
eanse.^  Though  it  be  true  that  a  broker  has  no  authority  to  settle  on  any  other  terms 
than  those  of  payment  in  money,  yet  if  he  receives  payment  in  another  mode,  as  by 
set-off  in  a  general  account  with  the  underwriter,  and  the  assured  afterwards  re- 
cognises and  adopts  that  mode  of  payment,  he  cannot  afterwards  repudiate  it. 
Here,  the  jury  have  found  that  there  was  such  adoption,  and  there  was  ample  evi- 
dence to  warrant  that  finding.  The  plaintiff  acted  as  Le  Quesne's  agent  in  effectinff 
insurances  for  several  years ;  he  informed  him,  on  the  17th  of  July,  that  he  had 
obtained  a  settlement  of  8000/.  on  account  of  the  loss,  and  that  that  sum  would  ap- 
pear to  his,  Le  Quesne's  credit,  at  two  months  after  date.  Le  Quesne,  in  his  an- 
swer, assents  to  that,  by  his  stating  ''  that  the  3000/.  shall  be  placed  in  duecon- 
fonnity,''  in  other  words,  that  he  will  debit  Gibson  with  that  sum  at  the  end  of 
two  months.  [Parks,  J.  That  might  be  an  assent,  if  Le  Quesne  had  had  notice 
r^lOO!  ^^  ^^^  mode  in  which  payment  had  been  made  to  Gibson ;  ^but  he  was  not 
■>  -'  informed  that  any  payment  had  been  made,  and  much  less  that  it  was 
nade  by  set-off  in  account.]  Assuming  that  the  finding  of  an  assent  cannot  be 
supported,  the  cases  cited  in  moving  for  the  rule  do  not  apply ;  for,  in  those, 
the  actions  were  brought  in  the  name  of  the  assured,  and  not  of  the  broker,  and 
the  assured  disputed  the  authority  of  the  broker  to  bind  them ;  but  here  the 
action  is  brought  in  the  name  of  the  broker,  and  he  attempts  to  repudiate  his 
own  act,  and  claims  to  be  permitted  to  say  that  a  payment  which  he  himself  has 
reedved  is  no  payment  at  all.  Any  act  done,  or  admission  made  by  a  party  on 
the  record,  is  evidence  against  him,  even  though  he  sue  as  trustee  for  another. 
Banennan  v.  Badenius,  7  T.  B.  668.  An  admission  by  the  obligee  of  an 
assigned  bond  (by  whom  the  action  must  be  brought),  is  evidence  to  bar  the 
aetion :  Graib  o.  D'Aeth,  Ibid.  670,  note  (6).  The  issue  raised  on  the  record  is, 
whether  the  sam  mentioned  in  the  plea  was  paid  to  tthe  plaintiff;  and  the  fact 
of  pajment  to  the  plaintiff  was  made  out. 

k,  V.  Riekardsj  contrk.  The  issue  is,  whether  payment  was  made  according 
to  the  tenor  and  effect  of  the  policy.  It  is  consistent  with  the  policy  that  Gil^ 
•on  msj  have  effected  it  as  aflent,  and  that  payment  may  have  beidn  made  to  him 
(as  in  fiMst  it  was)  in  that  character.  Then  this  payment  to  him  by  setoff  in 
seeoont,  was  not  one  which  he  had  authority  to  receive  as  agent,  and  therefore 
Dol  a  payment  made  according  to  the  tenor  and  effect  of  the  policy.  Secondly, 
tkra  was  no  evidenoe  to  warrant  the  finding  of  the  jury  that  Le  Qnesne  had 

*  Before  DmiAV,  C.  J.|  LrtubdaXiI,  J.,  and  Pabxb,  J. 


52  5  Barnewall  &  Adolphus.  [100 

ever  assented  to  the  payment  by  set-off  in  account  between  the  defendants  and 
Gibson,  for  there  ^was  no  proof  that  Le  Qaesne  was  ever  informed  that  r^-iAi-i 
the  payment  was  made«to  Gibson  in  that  mode.  [ParkE;  J.  The  difficalty  ^  ^ 
Uf  that  Gibson  is  the  party  to  the  record.  Is  there  any  authority  for  saying  that 
a  plaintiff,  who  has  received  payment  in  a  mode  satisfactory  to  himself,  can  be 
permitted  afterwards  to  say  that  it  is  no  payment  ?]  In  Carr  v.  Hinchliffe,  4 
B.  &  C.  547,  to  assumpsit  for  goods  sold  and  delivered,  the  defendant  pleaded 
that  the  goods  were  sold  and  delivered,  to  the  defendant  by  A.,  the  factor  and 
agent  of  the  plaintiff,  with  the  privity  of  the  plaintiff  as  and  for  the 
goods  of  A.,  and  that  the  defendant  did  not  know  that  the  goods  were  not 
the  property  of  A. ;  that  at  the  time  of  the  sale  and  delivery,  A.  was  and 
still  is  indebted  to  the  defendant  in  more  than  the  value  of  the  goods,  and 
that  the  defendant  is  ready  and  willing  to  set  off  and  allow  to  the  plaintiff  the 
value  of  the  goods,  out  of  the  moneys  so  due  and  owing  from  A. ;  and  it  was 
held,  on  special  demurrer,  that  the  plea  was  good.  [Parke,  J.  There,  the 
principal  was  the  plaintiff  on  the  record ;  here,  the  agent  is.]  The  covenant 
beins  with  him,  he  is  the  only  person  who  could  sue  on  it,  and  the  question  is, 
whether,  though  a  plaintiff  sue  in  fact  for  the  benefit  of  another,  anything  which 
would  be  matter  of  defence  against  him,  the  party  on  the  record,  is  an  answer  to 
an  action.  Our,  adv.  vulL 

Denman,  C.  J.,  in  the  course  of  this  term,  delivered  the  judgment  of  the 
Court,  and,  afler  stating  the  facts  of  the  case,  proceeded  as  follows : — 

0n  the  trial  before  the  late  Lord  Tenterden,  at  the  '^'sittings  afler  pic-i  aa-i 
Trinity  term,  the  defendant  had  a  verdict,  on  the  ground  that  Le  Quesne  ^  -■ 
had  acquiesced  in,  and  adopted  the  mode  of,  payment  to  the  plaintiff,  and  was 
bound  by  it.  Mr.  Pollock  moved  for  a  new  trial  in  the  following  term : — The 
case  was  afterwards  fully  argued  before  us ;  and  if  it  had  depended  upon  the 
propriety  of  the  verdict  we  should  have  thought  it  right  to  submit  the  case  to 
the  consideration  of  another  jury,  for  we  are  by  no  means  satisfied  that  there 
was  sufficient  evidence  of  adoption  by  Le  Quesne,  as  he  was  never  correctly 
informed  of  the  real  state  of  facts. 

Another  objection  was,  that  as  the  covenant  was  with  Gibson,  and  he  only 
could  sue  upon  it,  payment  to  him,  in  any  mode  by  which  he  was  bound,  would 
be  a  good  payment  as  against  Le  Quesne  ;  and  that  as  the  settlement  with  the 
plaintiff  bound  him,  it  equally  bound  Le  Quesne  suing  in  his  name.  And  upon 
fuU  consideration,  we  are  of  opinion  that  this  objection  is  valid. 

The  plaintiff,  though  he  sues  as  a  trustee  of  another,  must,  in  a  court  of  law, 
be  treated  in  all  respects  as  the  party  in  the  cause  :  if  there  is  a  defence  against 
him,  there  is  a  defence  against  the  cestui  que  trust  who  uses  his  name ;  and  the 
plaintiff  cannot  be  permitted  to  sav  for  the  benefit  of  another  that  his  own  act  is 
void,  which  he  cannot  say  for  the  benefit  of  himself. 

The  following  are  the  authorities  which  appear  to  us  fully  to  warrant  this 
position.  In  Bauerman  v.  Radenius  (in  which  the  question  was,  whether  the 
admission  by  the  plaintiff,  who  was  clearly  a  trustee  for  another,  could  be  re- 
ceived in  evidence),  Lord  Kenton  says  (7  T.  R.  668) :  "  If  the  question  that  has 
been  made  in  this  case  had  arisen  before  Sir  Matthew  Hale,  or  I^ords  Holt  or 
^Hardwicke,  I  believe  it  would  never  have  occurred  to  them,  sitting  in  a  pi,-.  />o-i 
court  of  law,  that  they  could  have  gone  out  of  the  record,  and  considered  ^  '  -* 
third  persons  as  parties  to  the  cause.  If  the  plaintiffs  may  be  taken  to  be  off 
the  record,  then  they  may  be  examined  as  witnesses ;  and  yet  it  is  not  pretended 
they  could  have  been  examined.  I  cannot  conceive  on  what  ground  it  can  be 
said  that  they  may  be  considered  not  as  the  parties  to  the  cause  for  the  purpose 
of  rejecting  their  admissions,  and  yet  as  the  parties  to  the  cause  for  the  purpose 
of  preventing  their  being  examined  as  witnesses.  I  take  it  to  be  an  incontro- 
vertible rule,  that  an  admission  made  by  the  plaintiff  on  the  record  is  admis- 
sible evidence.'^  So  a  relief  by  the  plaintiff  on  the  record  suing  for  the  benefit 
of  another,  was  decided,  in  a  case  before  Lord  Mansfield  (cited  in  Bauerman 
V.  Badenins,  7  T.  B.  666),  to  be  a  good  answer  at  law,  and  Lawrenoe,  J.  ex- 
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presses  the  same  opinion  in  the  case  last  mentioned ;  and  courts  of  law  have  been 
in  the  habit  of  exercising  an  equitable  jurisdiction  on  motion,  and  setting  such 
releases  aside,  or  preventing  the  defendant  from  pleading  them,  as  in  Legh  v, 
Legh,  1  Bos.  &  P.  447 ;  Payne  v.  Rogers,  Doug.  407 ;  Jones  v.  Herbert,  7 
Taunt.  421 ;  and  Abbot,  C.  J.,  in  Scaife  v.  Johnson,  3  B.  &  C.  422 ;  and  many 
other  cases,  which  practice  shows  very  clearly  the  opinion  of  the  Courts,  that, 
but  for  their  equitable  interference,  the  real  plaintiff  would  be  barred.  In  Craib 
V.  D' Aeth,  7  T.  R.  670,  note  (6) ;  the  circumstances  of  fraud  upon  the  real 
plaintiff  were  replied ;  but  no  objection  appears  to  have  been  taken  on  this  ground, 
and  the  general  practice  is  undoubtedly  to  apply  specially  to  the  Court.  Again, 
r*1041  ^°  *-^^®^^  ^'  George,  1  Campb.  392 ;  where  trustees,  for  the  benefit  of  cre- 
'-  -*  ditors,  sued  in  the  name  of  the  insolvent,  Lord  Ellenbobough  held  that  a 
receipt  in  full  for  the  amount  by  the  plaintiff,  was  an  answer  to  the  action ;  and 
his  Lordship  said  :  ''  If  a  motion  had  been  made  in  term  time  to  prevent  the 
defendant  from  availing  himself  of  this  defence,  perhaps  we  might  have  inter- 
fered. Sitting  here,  I  can  only  look  to  the  strict  legal  rights  of  the  parties 
upon  the  record ;  and  there  can  be  no  doubt,  that  a  receipt  in  full,  where  the 
person  who  gave  it  was  under  no  misapprehension,  and  can  complain  of  no  fraud 
or  imposition,  is  binding  upon  him.  The  plaintiff  might  have  released  the 
action;  and  it  is  impossible  to  admit  evidence  of  his  attempting  to  defraud 
others." 

In  Jones  v.  Yates,  9  B.  &  C.  539,  Lord  Tenterden  says :  '<  We  are  not 
aware  of  any  instance  in  which  a  person  has  been  allowed,  as  plaintiff  in  a  court 
of  law,  to  rescind  his  own  act,  on  the  ground  that  such  act  was  a  fraud  on  some 
other  person,  whether  the  party  seeking  to  do  this  has  sued  in  his  own  name 
ODly,  or  jointly  with  such  other  person ;''  and  therefore  it  was  held,  that  where 
one  of  two  partners  disposed  of  some  of  their  effects  in  fraud  of  the  other,  both 
could  not  sue  in  a  court  of  law  to  recover  for  them,  in  an  action  of  trover. 

Upon  principle,  and  upon  these  authorities,  we  are  of  opinion,  that  if  there 
be  a  good  defence  against  the  plaintiff,  there  is  a  good  defence  against  Le  Quesne 
saing  in  his  name. 

The  only  remaining  question  is,  whether  there  is  n  good  defence  against  the 
plaintiff.  ^ 

Now,  if  the  plaintiff  was  suing  for  himself,  it  is  clear  that  the  plea  of  pay- 
r*1051  °^^^^  would  have  been  proved,  for  ^credit  given  to  the  plaintiff  by  mu- 
'-  -*  tual  agreement  for  the  amount  of  the  premiums,  was  equivalent  to  pay- 
ment by  the  plaintiff  to  the  defendants  of  that  amount  on  account  of  the  pre- 
miums, and  a  payment  by  the  defendants  to  the  plaintiff  of  the  same  sum  on 
account  of  the  loss. 

We  therefore  think,  that  the  defendants  were  no  longer  liable,  but  as  this 
point,  upon  which  we  decide  the  case,  was  intended  to  have  been  reserved,  if 
necessary,  by  Lord  Tenterden,  in  which  case  a  nonsuit  would  have  been  di- 
rected, we  think  that  a  similar  rule  should  be  now  pronounced. 

Nonsuit  to  be  entered. 


GRAVES  V.  WELD.     June  12. 

Tenant  for  a  term  determinable  upon  a  life,  sowed  the  land  in  spring,  first  with  barley, 
and  soon  after  with  clover.  The  life  expired  in  the  following  summer.  In  the  autumn 
the  tenant  mowed  the  barley,  together  with  a  little  of  the  clover  plant  which  had 
sprung  up.  The  clover  so  taken  made  the  barley  straw  more  valuable,  by  being  mixed 
with  it ;  but  the  increase  of  the  value  did  not  compensate  for  the  expense  of  culti- 
vating the  clover,  and  a  farmer  would  not  be  repaid  such  expense  in  the  autumn  of 
the  year  in  which  it  was  sown.  The  reversioner  came  into  possession  in  the  winter, 
and  took  two  crops  of  the  same  clover  after  more  than  a  year  had  elapsed  from  the 
sowing :  Held,  that  the  tenant  was  not  entitled  to  emblements  of  either  of  these  two 
crops ;  first,  because  emblements  can  be  claimed  only  in  a  crop  of  a  species  which  or- 
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dinarily  repays  the  labor  by  which  it  is  produced  within  the  year  in  which  that  labor 
is  bestowed ;  and,  secondly,  because,  even  if  the  plaintiff  were  entitled  to  one  crop  of 
the  vegetable  growing  at  the  time  of  the  cesser  of  his  interest,  this  had  been  already 
taken  by  him  at  the  time  of  cutting  the  barley. 

Tboyeb  for  alover,  the  clover  hay,  and  clover  seed.  Plea,  not  guilty.  At 
the  trial  before  Taunton,  J.,  at  the  Dorsetshire  Sammer  Assizes,  1832,  a  ver- 
dict was  found  for  the  plaintiff,  subject  to  the  following  case : — 

The  plaintiff  being  possessed  of  a  close  under  a  lease  for  ninety-nine  years, 
determinable  on  three  lives,  in  the  course  of  the  Spring  of  1830,  sowed  it  with 
barley ;  and  in  May  of  the  same  year,  he  sowed  broad  clover  seed  with  the  bar- 
ley. The  last  of  the  three  lives  expired  *on  the  27th  of  July,  1830,  pKing-i 
the  reversion  then  being  in  the  defendant  In  the  autumn  of  1830,  the  ^  -^ 
plaintiff  took  the  crop  of  barley,  in  the  mowing  of  which  a  little  of  the  clover 
plant  which  had  sprung  up  was  cut  off  and  taken  together  with  the  barley.  In 
January,  1831,  the  plaintiff  gave  up  the  possession  of  the  close  to  the  defendant. 
According  to  the  usual  course  of  good  husbandry,  broad  clover  is  sown  about 
April  or  May,  and  the  crop  is  fit  to  be  taken  for  hay  about  the  beginning  of 
June,  in  the  following  year.  The  clover  in  question  was  cut  by  the  defendant 
about  the  end  of  May,  1831,  which  was  more  than  a  twelvemonth  after  the  see4 
had  been  sown.  After  the  barley  is  cut,  the  clover  is  sometimes  depastured  by 
sheep  in  the  autumn,  whereby  the  crop  is  made  thicker ;  if  not  so  fed  off,  the 
shoots  would  be  killed  by  the  frost  in  the  winter.  In  this  case  the  clover  was 
not  depastured.  Broad  clover  is  sometimes  sown  by  itself;  but  more  frequently 
with  barley,  flax,  oats,  or  wheat.  The  part  of  the  clover  plants  cut  off  with  the 
barley  at  the  time  of  mowing  it,  makes  the  barley  straw  better  as  fodder;  but 
the  clover  is  sown  for  hay,  or  seed,  and  not  to  improve  the  barley  straw.  When 
the  clover  grows  up  high,  it  is  injurious  to  the  barley.  It  is  the  common  course 
of  husbandry,  to  take  for  hay  a  second  crop  of  the  clover  in  the  autumn  of  the 
year  after  it  is  sown ;  and  a  second  crop  was  so  taken  by  the  defendant  in  the 
autumn  of  1831.  But  when  it  is  intended  for  seed,  no  crop  is  taken  for  hay  in 
the  summer.  Sometimes  the  clover  is  left  for  a  third  year,  but  it  is  not  then  a 
good  crop.  The  usual  course  of  husbandry  is  to  plough  up  the  land  in  the 
autumn  of  the  second  year'for  wheat.  There  was  no  covenant  in  the  lease  as  to 
the  away  "Agoing  crop,  or  binding  the  tenant  to  any  particular  course  of  pci  A7-1 
husbandry.  ^        ^ 

The  learned  Judee  took  the  opinion  of  the  jury  on  the  two  following  ques- 
tions. First,  whether  the  plaintiff  received  any  benefit  from  taking  the  clover 
with  the  barley  straw,  sufficient  to  compensate  him  for  the  cost  of  the  clover 
seed,  and  the  extra  expense  of  sowing  and  rolling.  Secondly,  whether  a 
prudent  and  experienced  farmer,  knowing  that  his  term  was  to  expire  at 
Michaelmas,  would  sow  clover  with  his  barley  in  the  spring,  where  there  was 
no  covenant  that  he  should  do  so ;  and,  whether,  in  the  long  run,  and  on  the 
average,  he  would  repay  himself  in  the  autumn  for  the  extra  cost  incurred  in 
the  spring.     The  jury  answered  both  these  questions  in  the  negative. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff  was 
entitled  to  the  clover  cut  in  May,  1831,  as  emblements. 

The  case  was  argued  in  this  term. 

Folletty  for  the  plaintiff.  The  question  is,  whether  the  tenant,  whose  interest 
has  been  put  an  end  to  by  the  death  of  cestui  que  vie,  is  to  have  the  crop  of 
clover  as  emblements?  The  rule  is,  that,  where  a  tenant  holding  for  an  uncer- 
tain time  sows  and  manures  the  land,  or  generally  bestows  labor  and  expense 
upon  it,  for  the  purpose  of  raising  a  crop,  he  is  entitled  to  that  crop  as  emble- 
ments; though  he  is  not  entitled  to  anything  of  a  permanent  nature,  as  trees 
planted  by  him,  or  their  produce.  The  objection  to  the  right  of  the  tenant  in 
this  case  will  probably  be,  that  the  clover  was  sown  early  in  the  May,  and  not  cut 
till  the  end  of  the  May  of  the  following  year ;  and  '^'that  because  some  of  the  r^tiooi 
old  authorities,  in  describing  emblements,  use  the  words  ^'annual  profits/'  ^  ^ 
the  tenant  here  cannot  be  entitled,  the  clover  not  coming  under  that  description. 
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This  use  of  the  word  '^  annaal"  arises  from  the  fact,  that  the  crop  sown,  in 
most  cases,  is  tal^en  in  the  course  of  a  year.  There  are,  however,  several  sorts 
of  crops  which  are  not  cut  in  that  time,  as  to  which,  nevertheless,  the  tenant 
is  entitled  to  emblements.  The  principle  is  thus  laid  down  by  Mr.  Justice 
BukCKSTONE :  "  If  a  tenant  for  his  own  life  sows  the  lands,  and  dies  before 
harvest,  his  executors  shall  have  the  emblements  or  profits  of  the  crop,  for  the 
estate  was  determined  by  the  act  of  God;  and  it  is  a  maxim  in  the  law,  that, 
actas  Dei  nemini  facit  injuriam.  The  representatives,  therefore,  of  the  tenant 
for  life  shall  have  the  emblements,  to  compensate  for  the  labor  and  expense  of 
tilling,  manuring,  and  sowing  the  lands ;  and  also  for  the  encouragement  of 
husbandry,  which  being  a  public  benefit,  tending  to  the  increase  and  plenty  of 
provisions,  ought  to  have  the  utmost  security  and  privilege  that  the  law  can 
giye  it;  2Bla.  Com.  122  (book  ii.,  ch.  viii.).  The  doctrine  of  emblements  ex- 
tends not  only  to  com  sown,  but  to  roots  planted,  or  other  annual  artificial  profit, 
but  it  is  otherwise  of  fruit  trees,  grass,  and  the  like ;  which  are  not  planted 
snnoally  at  the  expense  and  labor  of  the  tenant,  but  are  either  a  permanent, 
or  natural,  profit  of  the  earth.  For  when  a  man  plants  a  tree,  he  cannot  be 
presumed  to  plant  it  in  contemplation  of  any  present  profit,  but  merely  with  a 
prospect  of  its  being  useful  to  himself  in  future,  and  to  future  successions  of 
tenants.  Ibid.  123."  Both  the  reasons  here  given,  the  justice  of  compensating 
P^IQg-|the  tenant,  and  the  importance  *of  encouraging  husbandry,  apply  to 
■-  -'  crops  which  are  not  annual.  The  doctrine  of  the  passage  in  Blackstone 
is  taken  from  Lord  Coke's  commentary  on  the  sixty-eighth  section  of  Littleton  ; 
Co.  Litt.  55,  a,  b.  The  distinction  is  between  those  cases  where  an  expense  has 
been  incurred  by  the  tenant,  on  the  expectation  that  the  crop  was  to  repay  him, 
and  those  where  the  tenant  has  not  been  put  to  expense  on  such  expectation,  as 
in  the  instance  of  trees  not  planted  by  himself.  Therefore,  if  the  lessee  for  life 
of  a  hop-ground  die  in  August,  before  the  hops  are  severed,  the  executor  shall 
have  them,  though  growing  on  ancient  roots :  Latham  v,  Atwood,  Cro.  Car. 
515.  [LiTTLEDALE,  J.  What  would  you  say  of  liquorice,  or  madder  ?  Parke,  J. 
Or  teazles  ?]  The  Court  of  Common  Pleas  has  allowed  the  right  to  emble- 
ments of  teazles ;  Kingsbury  v.  Collins  and  Another,  4  Bing.  202  :  at  any  rate, 
the  right  was  not  contested.  But,  in  fact,  no  distinction  can  be  taken  between 
annual  and  other  artificial  crops.  The  party  sows,  and  must  receive  compen- 
sation for  so  doing ;  otherwise  no  tenant  for  an  uncertain  interest  would  sow  or 
manure.  And  the  questions  put  to  the  jury  by  the  learned  Judge  who  tried 
the  cause  were  intended  to  ascertain  the  nature  of  the  crop,  not  the  time  it 
takes  to  come  to  maturity :  the  real  ground  of  the  tenant's  claim  being  the 
expense  and  the  labor.  [Parke,  J.  Would  you  extend  that  to  four  or  five 
crops  ?  the  effect  of  manuring  may  continue  for  ten  years.]  Ouly  one  crop  is 
claimed.  [Patteson,  J.  That  you  have  had,  the  crop  of  barley.]  The 
finding  of  the  jury  is  conclusive  against  that.  Suppose  the  clover  had  been 
r^llO!  ^^°  without  the  barley;  as  the  facte  are  found,  the  '''plaintiff  would  be 
*-  -^  situated  exactly  as  he  is  at  present.  The  clover  is  not  sown  to  benefit 
the  barley :  it  may  be  injurious  to  it.  The  clover  was  sown  with  a  view  to 
repayment  by  cutting  the  clover;  the  barley  with  a  view  to  repayment  by 
cutting  the  barley.  [Parke,  J.  But  you  have  had  a  crop  of  clover  ] 
Clover  is  sown  that  it  may  be  mown  in  the  following  year.  The  plain- 
tiff has  had  no  compensation  for  sowing  the  clover.  [Parke,  J.  Some 
compensation  he  has  had :  you  are  insistmg  that  he  must  have  an  adequate 
one.]  It  may  perhaps  be  questionable  whether  the  plaintiff  be  entitled  to  a 
second  crop  of  clover :  but  that  he  does  not  seek ;  he  does  not  complain  of  the 
crop  cut  in  autumn,  1831,  but  of  that  cut  in  May.  [Patteson,  J.  The  ques- 
tion is  this ;  if  you  sow  a  crop  to  be  taken  eighteen  months  after,  are  you 
to  have  emblements  ?]  The  sowing  and  the  roUine  were  exclusively  for  the 
dover.  Suppose  the  cestui  qui  vie  had  died  a  week  before  the  maturity  of  the 
crop,  would  there  not  have  been  emblements  f  Then  why  not  in  the  present 
\  1    When  is  the  year  to  begin  7    Is  it  to  be  the  next  calendar  year  r  if  so, 


'56  5  Babnewall  &*Adolphus.  [110 

the  crop  was  taken  by  the  defendant  before  the  year  was  expired.  [LittIiE- 
DALE,  J. '  The  year  may  be  reckoned  from  the  sowing.  Parke,  J.  In  the  case  of 
hops,  the  year  runs  from  the  time  at  which  the  additional  expense  is  incurred  which 
is  necessary  to  make  the  hops  grow.]  There  is  no  ground  for  confining  the 
time  to  a  year  at  all :  it  is  a  mere  question  of  repayment.  The  distinction 
between  crops  which  are  usually  annual  and  those  which  are  permanent,  is  in- 
telligible, only  on  the  ground  that  expense  is  incurred  in  one  case  and  not  in 
the  other.  And  the  distinction,  so  understood,  would  be  consistent  with  the 
allowance  of  emblements  of  crops  which  came  to  ^maturity  thirteen  p^ii-.^ 
months  after  they  were  sown ;  a  case  which  is  clearly  within  the  mischief  *-  -' 
sought  to  be  prevented  by  the  privilege  of  emblements.  Dr.  Burn,  4  Ecc. 
Law,  299 ;  cited  in  1  Williams'  Executors,  454,  remarks,  that  the  matter  had  not 
come  in  question ;  but  gives  his  opinion  that,  '<  for  clover,  saintfoin,  and  the 
like,  the  reason  of  manurance,  labor,  and  cultivation,  is  the  same  as  for  corn.  ^* 
GamhieTy  for  the  defendant.  The  true  principle  is,  that  the  law  confines  its 
allowance  of  emblements  to  those  cases  in  which  there  is  an  outlay  of  cost  or 
labor  in  one  part  of«the  year,  the  recompense  for  which  cost  or  labor  is  to  arise, 
in  the  shape  of  a  crop,  in  another  part  of  the  same  year.  If  the  decision  in  this 
case  should  be  in  favor  of  the  plaintiif,  it  would  lead  to  innumerable  questions 
hereafter,  all  of  which  will  be  precluded  by  a  strict  adherence  to  the  ancient 
rule,  which  is  consistent  with  all  the  authorities  cited  on  behalf  of  the  plaintiff. 
With  respect  to  the  passage  cited  from  Blackstone,  although  it  is  true  that  the 
privilege  of  emblements  was  established  for  the  purpose  of  encouraging  hus- 
bandry, and  of  compensating  the  tenant  for  his  labor  and  expense,  yet  neither 
of  these  purposes  furnishes  the  test  by  which  it  is  to  be  determined  to  what 
extent  that  privilege  is  to  be  allowed.  It  is  good  husbandry  to  convert  unpro- 
ductive grass  land  into  fertile  meadow  land,  yet  the  law  allows  no  compensation 
for  so  doing,  Co.  Litt.  69,  a.  It  is  good  husbandry  to  plough  and  manure  land ; 
yet  if  the  tenant's  estate  determine  before  he  puts  in  the  seed,  he  will  be  entitled 
to  no  compensation,  Hale's  MSS.  note  (4)  to  Co.  Litt.  55,  a  (ed.  H.  &  B.), 
*Br.  Abr.  Emblements,  7;  also  Tenant  per  Copie,  &c.,  3;  ll  H.  4,  pic"i-io-i 
90,  cited  in  each  place.  Then  as  to  the  compensation.  If  a  tenant  by  ^  -' 
statute  merchant  sow  the  land,  and  before  the  maturity  of  the  crop  he  be 
satisfied  by  a  casual  profit,  he  shall  have  the  corn,  and  therefore  receives 
more  than  compensation  for  his  expense  and  labor,  Yin.  Abr.  Emblements,  (A.) 
pi.  20,  Co.  Litt.  55,  b.  Therefore  these  two  tests  must  be  abandoned ;  and 
this  destroys  any  argument  which  could  be  drawn  from  the  finding  of  the  jury, 
for  the  finding  really  amounts  only  to  this,  that,  generally,  a  tenant  who  sowed 
clover  in  the  spring  would  not  receive  compensation  before  the  following  Michael- 
mas, and  that,  in  this  particular  instance,  the  tenant  has  not  received  com- 
pensation. It  might  be  added,  too,  that  the  finding  is  imperfect,  even  as  to 
the  question  of  compensation ;  it  ought  to  have  extended  to  the  July  of  the 
succeeding  year.  Again,  clover  is  ordinarily  fed  in  the  autumn,  and  the  feeding 
has  not  been  taken  into  the  account.  But  the  rule,  instead  of  being  dependent 
upon  these  tests,  has  been  laid  down  in  positive  and  arbitrary  terms.  The 
compensation  must  arise,  in  the  shape  of  a  crop,  within  the  year  in  which  the 
cost  is  incurred.  Lord  Coke,  after  speaking  of  a  corn  crop,  which  is  the 
instance  j)ut  by  Littleton,  says,  Co.  Litt.  55,  b,  '^  And  so  it  is,  if  he  set  rootes, 
or  sow  Lempe  or  flax,  or  any  other  annual  profit,  if,  after  the  same  be  planted, 
the  lessor  oust  the  lessee ;  or,  if  the  lessee  dieth,  yet  he  or  his  executors  shall 
have  that  year's  crop.  But  if  he  plant  young  fruit  trees,  or  young  oaks,  ashes, 
elms,  &c.,  or  sow  the  ground  with  acornes,  &c.,  there  the  lessor  may  put  him 
out  notwithstanding,  ^because  they  will  yield  no  present  annuall  profit.'^  p^^  ^  q-t 
So  Chief  Baron  Comyn,  Copi.  Dig.  Biens  (G.  1),  after  speaking  of  corn  L  J 
and  roots,  as  going  to  the  tenant's  executor,  adds  the  following  cases : — ^^  If  he 
plant  hops  from  old  roots ;  for  he  anually  manures  the  land,  &c.  If  he  sow 
hemp,  flax,  or  other  thing  of  an  annual  profit/'     So  in  Eolle's  Abridgment, 
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1  Boll.  Abr.  728,  Emblements  (A.),  22,  ^af  lessee  at  will  sows  the  land  with 
grain,  roots,  flax,  hemp,  or  other  annual  profit,  and  the  lessor  enters  before 
seyerance,  yet  he  shall  have  it."  The  exceptions  made  by  Blackstone,  in  the 
passage  cited  on  the  other  side,  2  Bl.  Com.  123  (book  ii.  ch.  3,),  ante,  p.  108, 
recognise  the  same  criterion.  The  old  law  seems  to  have  allowed  emblements 
within  the  year  to  that  tenant  only  who  had  actually  sown.  The  case  of  La- 
tham V,  Atwood,  Cro.  Car.  515,  went  further ;  for,  in  that  case,  the  party 
might,  or  might  not,  have  put  into  the  ground  that  which  produced  the  crop. 
The  language  of  the  report  is,  that  hops  were  like  emblements.  Cruise  remarks 
upon  this  case.  Cruise's  Dig.  (I.)  110  (Ed.  3),  "  This  determination  was  pro- 
bably on  the  account  of  the  great  expense  of  cultivating  the  ancient  roots ;" 
from  which  language  it  may  be  collected  that  the  writer  considered  the  decision 
to  have  introduced  a  novelty.  [Denman,  C.  J*.  There  was  some  discussion 
as  to  the  time  at  which  hops  began  to  be  cultivated  at  all  in  this  country,  in 
a  case  in  the  House  of  Lords  :  Knight  v,  Halsey,  2  B.  &  P.  180.]  In  Kings- 
bury V.  Collins,  4  Bing.  202,  the  question  was  not  argued  at  the  bar;  the 
r*1141  P^^"^*  ^  ^  emblements  was  merely  suggested  by  the  *Court  towards  the 
I-  ^  end  of  the  argument.  No  reference  was  made,  in  the  pleadings  or  else- 
where, to  the  nature  of  the  crop  of  teazles,  or  of  their  cultivation,  nor  to  the 
time  of  their  being  planted,  or  coming  to  maturity,  or  being  cut.  [Parke,  J. 
And  it  was  assumed  that  tenant  from  year  to  year  was  entitled  to  emblements, 
without  any  custom  of  the*  country  to  that  effect  being  shown  to  exist.]  In 
point  of  fact,  teazles  are  sown  in  March,  thinned  and  hoed  after  they  come  up, 
thinned  and  hoed  again  in  the  following  year,  and  the  crop  is  taken  in  the 
August  of  that  following  year.  Again,  in  the  case  of  hops,  the  fact  is  that 
they  grow  by  the  manurance  and  industry  of  the  owner,  by  the  making  of  hills 
and  setting  of  poles.  So  that,  in  each  case,  there  is  not  merely  the  original 
outlay,  but  an  annual  outlay  and  labor,  which  cannot  be  said  in  the  present 
case.  With  respect  to  the  passage  cited  from  Burn,  it  is  alluded  to  in  a  manu- 
Bcript  note  of  Mr.  Serjeant  Hill,  on  the  following  passage  in  Viner's  Abridg- 
ment, Vin.  Abr.  368  (folio).  Emblements,  25 : — *<.So,  if  lessee  at  will  sows 
the  land  with  hay-seed,  and  by  this  increases  the  grass,  and  the  lessor  enters 
and  ejects  him,  yet  the  lessee  shall  not  have  it."  The  note  is  as  follows  : — 
"  V.  Bum's  Eccl.  Law,  2  vol.  647,*  that  it  seems  otherwise  as  to  clover, 
saintfoin,  and  the  like,  but  that  no  case  occurs  wherein  these  matters  have 
come  in  question.  If  arable  land  is  sown  with  a  crop  of  corn  and  clover,  &c., 
in  March,  and  the  estate  of  the  tenant,  being  uncertain,  determine  not  by  his 
own  act,  after  harvest,  and  before  the  next  year's  crop  of  clover  is  ripe  Twhich 
r*l  1 51  ^®  ^s^si^ly  *in  May  or  June),  it  seems  that  this  crop  of  clover  will  oelong 
'-  •'to  him  in  remainder  or  reversion ;  for  this  crop  was  not  a  present  annual 
profit,  according  to  the  expression  in  Co.  Lit.  5,  b.  But  if  the  land  had  been 
sown  only  with  clover,  &c.,  and  the  estate  had  determined  as  aforesaid,  before 
the  clover  was  ripe,  whether  the  first  and  second  crops  of  clover  in  the  same 
year  (for  there  are  usually  two  crops  in  a  year),  or  whether  the  first  crop  only, 
or  neither  of  them,  shall  belong  to  the  tenant,  or  his  executors  or  administrators." 
Independently  of  all  authority,  the  importance  of  a  fixed  arbitrary  rule  is  apparent, 
fi'om  the  disputes  and  inconveniences  which  would  arise  from  allowing  the  right  to 
emblements  in  the  present  case.  Who  is  to  have  the  benefit  of  the  autumn  feeding 
The  case  finds  depasturing  in  autumn  to  be  necessary ;  is  the  remainderman  to 
do  this  or  can  he,  by  neglecting  it,  destroy  the  previous  tenant's  right,  or  is  the 
previous  tenant  himself  to  occupy  that  he  may  depasture  ?  Whose  is  the  second 
crop  of  the  second  year  ?  The  case  finds  that,  where  the  clover  is  for  seed,  no 
crop  is  taken  for  hay.  Now,  if  the  lessee  be  entitled  to  the  first  crop  only,  can 
he  have  it  for  seed,  and  so  deprive  the  remainderman  of  the  second  crop 
altogether?   The  case  extends  the  difficulty  even  to  the  third  year;   and  the 

>  Sic  in  MS.    The  reference  is  to  the  edition  of  1768,  and  corresponds  to  vol.  iv.  p. 
299,  of  the  later  editions. 
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analogy  will  be  applied  to  artificial  grasses,  some  of  which  cannot  be  taken  till 
the  third  year.  In  the  case  of  fresh  plants  of  hops,  the  remainderman  may 
be  kept  out  for  three  years,  if  the  tenant  is  to  have  compensation. 

Follett^  in  reply.  The  plaintiff  claims  only  that  crop  which  is  the  produce  of 
his  industry,  and  which  is  ^actually  growing  at  the  determination  of  his  pit-i  i  £*-i 
estate.  For  that  is  no  longer  land,  but  personalty ;  it  may  be  considered  ^  -^ 
as  virtually  severed,  and,  if  the  land  were  occupied  by  the  tenant  in  fee,  it 
would  go  to  his  executor  and  not  to  his  heir.  And  this  relieves  the  case  from 
the  analogies  which  have  been  suggested  on  the  other  side.  It  might  as  well 
be  contended  that  if  a  tenant  put  up  a  fixture,  for  the  purpose  of  trade,  he  can- 
not take  it  after  the  expiration  of  a  year,  which  would  be  in  contradiction  to  the 
case  of  Penton  v.  Robart,  2  East,  88.  Suppose  a  crop  were  delayed  beyond  a 
year,  by  a  late  season,  is  the  tenant  to  lose  this  ?  The  case  of  Evans  v.  Roberts^ 
5  B.  &  Cr.  829,  shows  that  a  growing  crop  is  no  part  of  the  real  estate,  for  it 
was  there  held  by  Littlebale,  J.,  not  to  be  an  interest  in  land,  under  the  fourth 
section  of  the  statute  of  frauds.  [Littledale,  J.  I  am  not  prepared  to  say 
that  I  should  not  have  considered  that  a  crop  of  apples  would  go  to  the  executor 
also  ;  so  that  this  proves  too  much.  The  ground  of  the  decision  was,  that  the 
executors  were  entitled  to  such  a  crop  as  chattels.]  The  crop  might  be  taken  in 
execution.  '  And  all  the  cases  on  the  statute  of  frauds  turn  upon  the  question 
of  personalty  or  not  personalty,  not  upon  the  distance  of  time  at  which  the  crops 
have  been  sowed.  The  expressions  cited  on  the  other  side  apply  to  the  dis- 
tinction between  periodical  and  permanent  produce,  not  to  the  distinction  be- 
tween a  year  and  a  year  and  a  day.  [Parke,  J.  Suppose  the  case  of  a  nursery- 
man, who  plants,  intending  to  remove  what  he  plants.]  He  would  be  entitled 
to  do  so,  if  his  estate  determined  as  in  the  ^present  case.  No  objection  p^YVTl 
can  arise  from  a  crop  of  barley  having  been  taken  by  the  plaintiff  after  ^  -' 
the  determination  of  his  estate ;  for,  if  his  estate  had  lasted  over  the  time  at 
which  he  took  the  barley,  the  growing  crop,  without  any  additional  act,  or  ex- 
pense, would  have  been  the  clover  simply.  [Patteson,  J.  Who  is  to  hoe  and 
weed  ?]  The  same  party  who  would  hoe  and  weed  in  the  case  of  corn  growing  : 
the  distinction  between  corn  and  clover  is  denied  by  the  plaintiff. 

Cur,  adv,  vulL 

Denman,  C.  J.,  on  a  subsequent  day  delivered  the  judgment  of  the  Court. 

In  this  case  the  plaintiff  is  undoubtedly  entitled  to  emblements.  The  ques- 
tion is,  whether  that  which  is  here  called  the  second  crop  of  clover  falls  under 
that  description  ?  We  think  it  does  not. 

In  the  very  able  argument  before  us,  both  sides  agreed  as  to  the  principle 
upon  which  the  law  which  gives  emblements  was  originally  established.  That 
principle  was,  that  the  tenant  should  be  encouraged  to  cultivate,  by  being  sure 
of  receiving  the  fruits  of  his  labor ;  but  both  sides  were  also  agreed  that  the 
rule  did  not  extend  to  give  the  tenant  all  the  fruits  of  his  labor,  or  the  right 
might  be  extended  in  that  case  to  things  of  a  more  permanent  nature,  as  trees, 
or  to  more  crops  than  one;  for  the  cultivator  very  often  looks  for  a  compensation 
for  his  capital  and  labor  in  the  produce  of  successive  years.  It  was,  therefore, 
admitted  by  each,  that  the  tenant  could  be  entitled  to  that  species  of  product 
only  which  grows  by  the  industry  and  manurance  of  man,  and  to  one  crop  only 
of  that  product.  But  the  plaintiff  insisted  that  the  tenant  was  entitled  to  the 
crop  *of  any  vegetable  of  that  nature,  whether  produced  annually  or  not,  r#i  i  g-i 
which  was  growing  at  the  time  of  the  cesser  of  the  tenant's  interest;  the  ■-  ^ 
defendant  contended  that  he  was  entitled  to  a  crop  of  that  species  only  which 
ordinarily  repays  the  labor  by  which  it  is  produced,  within  the  year  in  which 
that  labor  is  bestowed,  though  the  crop  may,  in  extraordinary  seasons,  be  de- 
layed beyond  that  period.   And  the  latter  proposition  we  consider  to  be  the  law. 

It  is  not,  however,  absolutely  necessary  to  decide  this  question ;  for,  assuming 
that  the  plaintiff's  rule  is  the  correct  one,  the  crop  which  is  claimed  was  not  the 
crop  growing  at  the  end  of  the  term.     The  last  cestui  que  vie  died  in  July ;  the 
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barley  and  the  closer  were  then  growing  together  on  the  same  land,  and  a  crop 
of  both,  together,  was  taken  by  the  plaintiff  in  the  antumn  of  that  year,  though 
the  crop  of  oloTer  of  itself  was  of  little  valne.  Thus  the  plaintiff  has  had  one 
crop :  and  if  it  were  necessary,  either  generally,  or  in  the  particular  case,  that 
the  crop  taken  should  remunerate  the  tenant,  we  must  observe,  that  though  the 
crop  of  clover  alone  did  not  repay  the  expense  of  sowing  and  preparation,  the 
case  does  not  find  that  both  crops  together  did  not  repay  the  expenses  incurred 
in  raising  both.  The  decision,  therefore,  might  proceed  on  this  short  ground : 
bat  as  the  more  general  and  important  question  has  been  most  fully  and  elabo- 
ntely  argued,  we  think  it  right  to  say  we  are  satisfied  that  the  general  rule  laid 
down  by  the  defendant's  counsel  is  the  right  one. 

The  principal  authorities  upon  which  the  law  of  emblements  depends,  are  Lit- 
tleton, sect.  68,  and  Coke's  commentary  on  that  passage.  The  former  is  as  fol- 
r^lldl  ^^^^  *  ''  ^^  ^^^  lessee  soweth  the  land,  and  the  lessor,  after  it  ^is  sowne 
I-  ^  and  before  the  come  is  ripe,  put  him  ont,  yet  the  lessee  shall  have  the 
eome,  and  shall  have  free  entry,  egresse  and  regresse  to  cut  and  carrie  away  the 
oome,  because  he  knew  not  at  what  time  the  lessor  would  enter  upon  him." 
Lord  Coke,  Co.  Litt.  55,  a,  says,  '<  the  reason  of  this  is,  for  that  the  estate  of 
the  lessee  is  unoertaine,  and,  therefore,  lest  the  ground  should  be  unmanured, 
which  should  be  hurtful  to  the  commonwealth,  he  shall  reap  the  crop  which  he 
sowed  in  peace,  albeit  the  lessor  doth  determine  his  will  before  it  be  ripe.  And 
80  it  is  if  he  set  roots  or  sow  hempe  or  flax,  or  any  other  annual  profit,  if  after 
ihe  same  be  planted,  the  lessor  oust  the  lessee ;  or  if  the  lessee  dieth,  yet  he  or 
his  executors  shall  have  that  yeare's  crop.  But  if  he  plant  young  fruit  trees,  or 
young  oaks,  ashes,  elms,  &c.,  or  sow  the  ground  with  acornes,  &c.,  there  the 
lessor  may  pot  him  out  notwithstanding,  because  they  will  yield  no  present  an- 
nual profit.  These  authorities  are  strongly  in  favor  of  the  rule  contended  for 
by  the  defendant's  counsel ;  they  confine  the  right  to  things  yielding  present  an- 
nual profit :  and  to  that  year's  crop,-  which  is  growing  when  the  interest  deter- 
mines. The  case  of  hops,  which  grow  from  ancient  roots,  and  which  yet  may  be 
emblements,  though  at  first  sight  an  exception,  really  falls  within  this  rule.  In 
Latham  v.  Atwood,  Cro.  Car.  515,  they  were  held  to  be  "like  emblements," 
because  they  were  '^  such  things  as  grow  by  the  manurance  and  industry  of  the 
owner,  by  the  making  of  hills,  and  setting  pbles :"  that  labor  and  expense, 
without  which  they  would  not  grow  at  all,  seems  to  have  been  deemed  equiva- 
r^l^OI  ^^°^  ^  ^^^  sowing  and  '^'planting  of  other  vegetables.  Mr.  Cruise  in  his 
I-  "  -'  Digest  I.  110,  Ed.  8,  says  that  this  determination  was  probably  on  ac- 
count of  the  great  expense  of  cultivating  the  ancient  roots.  It  may  be  observed, 
that  the  case  decides  that  hops,  so  far  as  relates  to  their  annual  product  only, 
are  emblements ;  it  by  no  means  proves,  that  the  person  who  planted  the  young 
hops  would  have  been  entitled  to  the  first  crop  whenever  produced. 

On  the  other  hand,  no  authority  was  cited  to  show  that  things  which  take 
more  than  a  year  to  arrive  at  maturity,  are  capable  of  being  emblements,  except 
the  case  of  Kingsbury  v.  Collins,  4  Bing.  202,  in  which  teades  were  held  by 
the  Court  of  Common  Pleas  to  be  so.  But  this  point  was  not  argued,  and  the 
Court  does  not  appear  to  have  been  made  acquainted  with  the  nature  of  that 
erop  or  its  mode  of  cultivation,  or  it  may  be,  that  in  the  year  when  the  plant  is 
fit  to  gather,  so  much  labor  and  expense  is  incurred,  as  to  put  it  on  the  same 
footing  as  hops.  We  do  not  therefore  consider  this  case  as  an  authority  upon 
the  point  in  question. 

The  note  of  Serjeant  Hill  in  9  Yin.  Abr.  368,  in  Lincoln's  Inn  Library, 
which  Mr.  Gambier  quoted,  is  precisely  in  point  in  the  present  case,  and  proves 
that,  in  the  opinion  of  that  eminent  lawyer,  the  crop  of  clover  in  question  does 
not  belong  to  the  plaintiffs.  It  is  stronger,  because  there  the  estate  of  the  tenant 
if  supposed  to  determine  after  harvest,  whereas  here  it  determined  before. 

The  weight  of  authority,  therefore,  is  in  favor  of  the  rule  insisted  upon  by 
the  defendant.    There  are  besides  some  inconveniences;  doubts,  and  disputesi 
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^which  were  pointed  out  in  the  argament,  which  woald  arise  if  the  other  r^io-i -i 
rule  were  to  prevail.  Is  the  tenant  to  have  the  feeding  in  autumn,  besides  ^  ^ 
the  crop  in  the  following  year  ?  If  so,  he  gets  something  more  than  one  crop.  la 
he  to  have  the  possession  of  the  land  for  the  purpose  ?  Or  is  the  reversioner  to 
have  the  feeding;  and,  in  that  case,  is  the  reversioner  to  be  liable  to  an  action 
if  he  omits  to  feed  off  the  clover,  and  thereby  spoils  the  succeeding  crop? 
These  inconveniences  do  not  arise  if  the  defendant's  rule  is  adopted.  It  also 
prevents  the  reversioner  from  being  kept  out  of  the  full  enjoyment  of  his  land 
for  a  longer  time  than  a  year  at  most ;  whereas,  upon  the  other  supposition, 
that  period  may  be  extended  to  two  or  more  years,  according  to  the  nature 
of  the  crop. 

We  are  therefore  of  opinion,  that  the  rule  regulating  emblements  is  that 
which  the  defendant  has  contended  for,  and  that  S)r  this  reason  also  he  is  enti- 
tled to  our  judgment.  Judgment  for  the  defendant. 


DOE  dem.  JOSEPH  GWILLIM  v.  SAMUEL  GWILLIM.        [•122] 

May  30. 

Testator  devises  as  follows : — "  As  touching  my  worldly  estate,  I  give,  devise,  and  dis- 
pose of  the  same  in  the  following  manner :  first,  I  give  to  my  wife  Ann  the  whole  of 
my  estates,  goods,  and  chattels,  living  stock,  and  debts,  during  her  widowhood,  and 
no  longer,  but  demeatly  to  go  to  my  dear  children  as  I  have  appointed  and  disposed 
to  them  in  lots  and  money."  He  then,  after  giving  to  his  eldest  son  a  sum  of  money, 
left  to  his  second  son  a  lot  of  land  (therein  described),  to  him  and  his  lawful  heirs  for 
ever;  and  if  no  heirs,  to  his  next  brother  and  his  lawful  heirs  for  ever.  Then  followed 
four  other  devises  in  similar  terms  to  four  other  sons,  and  then  he  gave  to  his  son 
John  a  dwelling-house  and  piece  of  ground,  &c.,  also  his  goods  and  living  stock.  He 
then  devised  to  his  daughter  a  house  and  gardens,  and  to  her  son  and  his  lawful  heirs 
for  ever :  Held,  that  John  took  a  life  estate  only  in  the  house  and  ground  devised  to 
him. 

Ejeotment  for  a  dwelling-house,  &c.y  in  the  county  of  Qloucester.  At  the 
trial  before  Bosanquet,  J.,  at  the  Gloucester  Summer  assizes,  1832,  the  lessor  of 
the  plaintiff,  Joseph  Gwillim,  proved  the  marriage  of  his  father  and  mother,  the 
baptism  of  himself,  and  the  death  of  his  father,  the  testator,  in  the  year  1817, 
in  possession  of  the  premises.  In  answer  the  defendant  contended,  that  the 
property  in  question,  being  formerly  part  of  the  Forest  of  Dean,  and  encroached 
therefrom,  the  plaintiff  could  not  recover  in  an  action  of  ejectment  unless  he 
showed  a  title  previous  to  the  20  Car.  2,  c.  3,  which  avoided  any  grant  made 
by  the  crown  subsequent  to  that  act,  and  for  this  Good ti tie  i;.  Baldwyn,  11  East, 
408,  was  cited.  The  defendant  further  put  in  the  will  of  his  father,  the  said 
Henry  Gwillim,  which  bore  date  the  7  th  of  May,  1804,  and  was  as  follows  : — 
''As  touching  such  worldly  estate  wherewith  it  has  pleased  God  to  bless  me  in 
this  life,  I  give,  devise,  and  dispose  of  the  same  in  the  following  manner  and 
form :  first,  I  give  and  bequeath  to  my  wife  Ann  the  whole  of  my  estates,  goods, 
and  chattek,  living  stock,  and  deots,  during  her  widowhood^  and  no  longer, 
to  keep  it  in  possession,  nor  by  any  husband,  or  helpmate,  or  company  keeper, 
or  inmate,  or  by  any  person  *that  take  a  lease  of  her  life,  or  lodffer,  but  pic-i  no-i 
demeatly  to  go  to  my  dear  children  as  I  have  appointed  and  disposed  ^  -■ 
to  them  in  lots  and  in  money. 

"  Secondly,  to  my  son  Joseph  Gwillim  I  leave  10^.  out  of  my  goods  and  chat- 
tels, to  be  paid  him. 

''  Thirdly,to  my  son  Henry  Gwillim  I  leave  the  piece  of  ground  called  James's 
Patch,  to  him  and  his  lawful  heirs  for  ever,  and  if  no  heirs,  to  his  next  brother, 
and  his  lawful  heirs  for  ever. 

«  Fourthly,  to  my  son  George  Gwillim  I  leave  the  piece  of  ground  called  Jones's 
Patch,  to  him  and  his  lawful  heirs  for  ever;  and  if  no  heirs,  to  his  next  brother 
and  his  lawful  heirs  for  ever. 
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<<  To  my  son  James  Gwillim  I  leave  the  piece  of  gronnd  called  Matthew's 
Pfttch,  and  the  piece  of  ground  called  Dallamy's  Patch,  to  him  and  his  lawfnl 
heirs  for  ever;  and  if  no  heirs,  to  his  next  brother  and  his  lawfiil  heirs  for  ever. 

<^  To  my  son  Samuel  Gwillim  I  leave  the  bam  and  the  stables,  and  the  low 
piece  of  ground  next  adjoining,  called  Hemess's  Patch,  and  the  other  called 
Clareer  Patch,  to  him  and  his  lawful  heirs  for  ever;  and  if  no  heirs,  to  his  next 
brother  and  his  lawful  heirs  for  ever. 

«  To  my  son,  William  Gwillim,  soldier,  I  leave  the  piece  of  ground  called 
Quanoe  Patch,  io  him  and  his  lawful  heirs  for  ever;  and  if  no  heirs,  to  his 
brother  John  Gwillim  and  his  heirs  for  ever. 

'<  Also  to  my  son  John  Gwillim  I  leave  my  dwelling-house  and  nail-shop,  and 
eider  mill,  stables,  and  pigscot,  garden,  brewhouse,  and  the  piece  of  ground 
adjoining  to  it ;  also  my  goods  and  chattels  and  living  stock  that  I  shall  leave. 

<'  Also  to  my  daughter  Mary  Leyrige  I  leave  the  house  called  Dancing  House 
and  gardens,  and  to  her  son  Henry  Leyrige  and  his  lawful  heirs  for  ever." 
r*1241  *^^^  ^*^^  ^**  properly  executed  and  attested. 
I-  -^  In  1817,  Henry  Gwillim,  the  testator,  died;  Joseph,  the  lessor  of  the 
plaintiff,  was  his  heir-at-law ;  his  two  other  sons,  Samuel  and  John,  and  his 
widow,  survived  him.  The  widow  afterwards  died.  The  defendant  produced  a 
conveyance,  bearing  date  the  24th  and  25th  of  August,  1819,  from  the  said 
John  Gwillim,  the  devisee,  to  Samuel  Gwillim,  the  defendant,  of  all  his  estate 
and  interest  in  the  premises,  in  consideration  of  natural  love  and  affection  and 
lOt.  In  reply,  the  lessor  of  the  plaintiff  called  witnesses,  who  proved  that  when 
they  first  remembered  the  premises,  seventy  years  ago,  the  premises  were  all 
inclosed,  and  had  the  appearance  of  old  inclosures,  and  that  the  testator  and  the 
pouty  of  whom  he  purchased  had  occupied  the  same  during  the  whole  of  that 
time.  The  lessor  of  the  plaintiff  further  proved  the  conviction  of  John  Gwillim, 
in  1820,  and  judgment  against  him  for  felony ;  and  that  at  the  time  the  deed 
was  executed  by  him  to  the  defendant,  he  was  lying  in  Gloucester  gaol  on  a 
charge  of  horse-stealing ;  and  the  plaintiff  further  relied  on  the  statute  17  Ed. 
2,  C.16,  which  recites,  ''  that  it  is  used  in  the  county  of  Gloucester,  by  custom, 
that  after  one  year  and  one  day  the  lands  and  tenements  of  felons  shall  revert 
and  be  restored  to  the  next  heir,  to  whom  they  ought  to  have  descended  if  the 
felony  had  not  been  done."  The  learned  judge  put  two  questions  to  the  jury : 
IbI  Whether  the  premises  in  question  were  old  encroachments,  made  previously 
to  the  20  Car.  2f  and  the  jury  found  that  they  were.  2dly. '  Whether  the 
eoDvejanoe  from  John  to  Samuel  Gwillim  was  bon&  fide  or  fraudulent  ?  The 
jary  foand  that  it  was  fraudulent.  Upon  this  the  learned  judge  said  that  he 
P1251  ^'^^  ^^  opinion  that  John  '''took  only  an  estate  for  life,  and  therefore  that 
■•  ->  the  word  heir  in  the  stat.  17  £d.  2,  c.  16,  did  not  apply  to  the  case;  and 
he  directed  the  plaintiff  to  be  nonsuited,  but  reserved  liberty  to  move  to  enter 
a  verdict. 

R.  F.  EtehardM  now  showed  cause.  John  Gwillim  took  under  the  will  of 
the  testator  an  estate  for  life  only;  and  if  that  be  so,  upon  his  death,  that  estate 
vested  in  Joeeph,  the  heir-at-law  of  the  testator.  If  the  devise  to  John  had 
stood  alone,  it  would  clearly  have  given  him  an  estate  for  life  only,  because 
there  are  in  it  no  words  of  inheritance  as  there  are  in  the  devises  to  the  five 
other  sons.  It  appears  from  that,  the  testator  knew  how  to  give  an  estate  of 
inheritance,  and  as  he  has  not  used  words  sufiKcient  for  that  purpose  in  the 
devise  in  question,  he  must  be  taken  to  have  intended  to  give  John  a  life  estate 
only.  Gkll  V,  Esdaile,  8  Bing.  323,  will  be  relied  upon  by  the  other  side. 
There,  the  testator,  after  commencing  with  a  recital  of  his  intention  to  dispose 
of  his  worldly  estate,  bequeathed  some  pecuniary  legacies,  and  then  proceeded, 
"As  to  the  rest  of  my  estate,  the  two  houses  (describing  them)  I  give  to  my 
wife  for  life,  and  after  her  decease  I  give  one  house  (describing  it)  to  my 
dsogfafer  Mary,"  and  the  Court  of  Common  Pleas  held  that  the  daughter  took 
i&e  under  the  words  ''the  rest  of  my  estate."    There  those  words  occurred 
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in  the  very  same  olause  with  the  devise  to  the  daughter,  and  the  testator  had 
no  other  real  property.  Here  the  word  estate  does  not  oocur  in  the  devise  to 
John,  nor  is  it  incorporated  in  it  by  reference.  Besides,  even  in  that  case  the 
Master  of  the  Rolls  held  that  the  daughter  took  *an  estate  for  life  only,  ptciogi 
1  Buss.  &  M.  540.  The  general  rule  is,  that  the  heir-at-law  is  not  to  ^  -' 
be  disinherited  without  express  words  or  by  necessary  implication.  Supposing 
that  John  took  a  fee,  this  is  not  a  case  within  the  custom  mentioned  in  the  stat. 
16  Ed.  2,  c.  16,  because  that  applies  only  to  cases  of  attainder  and  ezecutioni 
and  not  to  a  case  where  the  felon  is  still  alive. 

The  Solicitor-Qeneral  &ud  Busby,  contrii.  It  may  be  collected  from  the  whole 
of  the  will,  taken  together,  that  the  testator  intended  to  give  a  fee  to  John,  and 
construing  the  devise  to  him  in  couj  unction  with  the  first  devise  to  the  wife  and 
children,  the  words  used  are  sufficient  to  giye  him  the  fee.  The  introductory 
.clause,  by  which  the  testator  expresses  an  intention  to  devise  all  his  worldly 
estate,  shows  that  he  intended  to  depart  with  his  whole  interest;  and  the  sub- 
sequent words  ought,  therefore,  if  possible,  so  to  be  construed  as  to  pass  an 
estate  in  fee,  and  to  prevent  an  intestacy  as  to  any  part  of  the  property.  The 
testator,  after  that  introductory  clause,  gives  to  his  wife  the  whole  of  his  estates, 
goods  and  chattels,  &c.  If  the  will  had  stopped  there,  she  would,  by  force  of 
the  word  estates,  have  taken  a  fee :  Rowe  v.  Bacon,  4  M.  &  S.  362 ;  but  he 
afterwards  cuts  down  the  devise  to  her  to  an  estate  during  widowhood,  and  then 
directs  that  the  whole  of  his  estates,  and  goods  and  chattels  shall  go  to  his  chil- 
dren, as  he  has  appointed  to  them,  in  lots  and  money.  If  the  will  had  stopped 
at  the  word  <'children,"they  would,  by  force  of  the  word  estates,  have  taken  a  fee  as 
joint  tenants.  By  the  first  devise  the  testator  has,  in  the  words  "  the  whole  of  his 
'^'estates,"  marked  out  the  quantity  of  interest  he  intended  his  children  r*i  071 
to  have  in  their  respective  lots,  meaning,  by  the  subsequent  clauses,  to  I-  -■ 
apportion  his  property,  real  and  personal,  among  them.  The  words, ''  the  whole 
of  my  estates,"  may  be  considered  as  incorporated,  by  reference,  in  all  the  sub- 
sequent clauses ;  and,  if  so,  those  words,  construed  with  reference  to  the  intro- 
ductory clause,  will  pass  a  fee.  The  question  is,  at  all  events,  whether  the 
words  of  the  subsequent  devises  of  the  specific  lots,  vary  or  diminish  the  effect 
of  the  word  <<  estates"  in  the  first  devise.  The  devise  of  the  lot  to  the  second 
son  is  to  him  and  his  lawful  heirs  for  ever }  but  then,  as  the  testator  adds,  <<  if 
no  lawful  heirs,  to  his  next  brother  and  his  lawful  heirs  for  ever :"  it  follows 
that,  by  the  word  heirs,  he  meant,  not  heirs  generally,  in  which  the  next  brother 
would  be  included,  but  special  heirs,  or  heirs  of  the  body ;  and  consequently 
the  second  son  took  an  estate  tail  in  the  lot  devised  to  him.  The  same  obser- 
vation applies  to  the  devises  to  the  four  other  sons.  The  effect,  therefore,  of  the 
word  estates,  may  be  so  varied  by  the  devises  to  the  first  five  sons,  as  to  cut  down 
a  fee  to  an  estate  tail;  but  in  the  devise  to  John  there  are  no  such  words,  and 
consequently  there  is  nothing  there  to  vary  the  effect  of  the  words,  ^'  the  whole 
of  my  estates,"  in  the  first  devise.  Besides,  in  the  devise  to  John,  the  dwelling- 
house  and  land  is  coupled  with  the  goods  and  chattels;  and  as  there  can  be  no 
doubt  he  intended  to  pass  the  entire  property  in  the  goods  to  him,  it  may  be 
fiedrly  inferred  that  he  meant  also  to  give  him  an  entire  interest  in  the  land. 

Denman,  0.  J.  It  is  very  difficult  to  apply  any  former  decision  to  a  case  of 
this  sort.  Other  oases  are  ^valuable  only  as  furnishing  a  rule  of  con-  puioRI 
struotion.  Gall  v.  Esdaile,  8  Bing.  323,  is  not  in  point.  It  is  true  that,  ^  ^ 
in  the  early  part  of  this  will,  the  testator  expresses  an  intention  to  devise  all 
his  worldly  estate ;  whence  it  may  be  fairly  inferred  (it  is  said),  that  he  intended 
to  devise  the  fee;  but  still,  in  order  to  effectuate  that  intention,  it  was  neces- 
sary that  he  should  afterwards  use  in  the  devising  clause  words  sufficient  to 
pass  a  fee ;  and  the  question  is,  whether,  in  the  devise  to  John,  there  are  any 
such  words.  At  first  I  thought  the  words  <^  the  whole  of  my  estates"  over-rode 
and  were  to  be  considered  as  incorporated  by  reference  in  the  other  devising 
daoses  of  the  will;  so  as  to  pass  to  the  devisees  a  fee  in  their  respeotive  lots; 
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but,  on  farther  consideration,  I  think  they  cannot  be  so  considered  because  in 
the  devises  to  the  five  sons  (which  precede  the  one  to  John),  the  testator  gives 
them  estates  tail  only ;  he  cannot,  therefore,  by  the  use  of  the  words  '<  the  whole 
of  my  estates,^'  in  the  first  devise^  have  supposed  that  he  had  already  given 
those  sons  a  fee.  And  if  those  words  are  not  to  be  considered  as  incorporated 
in  the  devise  to  John,  the  words  there  used  will  pass  a  life  estate  only.  As- 
suming even  that  the  actual  intention  of  the  testator  as  expressed  in  the  early 
part  of  his  will,  was  to  give  a  fee,  he  has  not  in  the  devise  in. question  used 
words  sufficient  to  carry  that  intention  into  effect.  John  took  only  an  estate 
for  life. 

LiTTLEDALE,  J.  Gall  V.  Esdaile,  8  Bing.  323,  cannot  govern  the  construction 
of  this  will.  The  testator  begins  by  expressing  an  intention  to  dispose  of  his 
worldly  estate ;  and,  first,  he  gives  the  whole  of  his  estates  and  goods  and 
pic|QQi  *  chattels  to  his  wife  during  her  widowhood,  and  then  to  his  children,  as 
l-  -'he  has  afterwards  disposed  of  them  in  lots  and  money.  But  when  he 
afterwards  divides  his  property  into  lots  among  his  children,  he  does  not  give 
to  all  a  fee,  but  to  five  sons  estates  tail ;  and  then  he  devises  one  lot  to  John, 
without  using  any  words  of  inheritance ;  and  afterwards  devises  a  house  to  his 
daughter  for  life,  and  after  her  death  to  her  son  and  his  heirs  for  ever ;  so  that 
he  gives  a  fee  to  the  grandson.  The  devise  to  John,  therefore,  being  framed 
without  any  words  of  inheritance,  and  coming  between  devises,  in  which 
he  has  given  estates  tail,  and  an  estate  in  fee,  passes  no  more  than  an  estate  for 
life.  It  is  said,  that  because  John  took  an  absolute  interest  in  the  goods  and 
chattels  and  living  stock,  it  must  be  inferred  that  the  testator  intended  he 
should  take  a  fee  in  the  realty.  It  is  extremely  difficult  to  say  what  the  actual 
intention  of  the  testator  was.  The  question  is,  not  what  his  actual  intention 
was,  but  what  is  the  meaning  of  the  words  he  has  used ;  and  I  have  no  doubt 
that  a  devise  to  one  son,  without  any  words  of  inheritance,  contained  in  a  will 
in  which  such  words  do  occur  in  several  devises  to  other  sons,  passes  only  a  life 
estate.     I  think  the  heir-at-law  is  entitled  to  recover. 

Parke,  J.  In  expounding  a  will,  the  Court  is  to  ascertain,  not  what  the 
testator  actually  intended,  as  contradistinguished  from  what  his  words  express, 
but  what  is  the  meaning  of  the  words  he  has  used.  I  consider  it  doubtful 
what  the  testator  actually  meant  should  be  done.  But  I  have  no  doubt  as  to 
the  meaning  of  the  words  used  by  him.  Immediately  before  and  after  the 
r*1301  ^®^^®®  ^^  question,  he  uses  words  sufficient  to  *pass  estates  of  inheri- 
L  ^  tance ;  but  in  the  devise  in  question  there  are  no  such  words ;  there  is, 
then,  nothing  to  show  that  he  meant  to  give  more  than  an  estate  for  life  to 
John. 

Pattbson,  J.  I  am  of  the  same  opinion.  It  is  not  necessary  to  decide 
whether  the  judgment  pronounced  in  Gall  v.  Esdaile,  8  Bing.  323,  1  Buss.  & 
M.  540,  by  the  Master  of  the  EoUs,  or  by  the  Court  of  Common  Pleas,  was 
right,  because  the  language  used  by  the  testator  in  that  case  was  different  from 
that  in  the  present  will.  There  the  testator  in  one  and  the  same  clause  devised 
the  rest  of  his  estate,  the  two  houses  describing  them,  to  his  wife  for  life,  and 
after  his  decease,  one  of  them  (describing  it)  to  his  daughter  Mary.  In  this 
will,  after  expressing  an  intention  to  devise  his  worldly  estate,  he  by  one  clause 
gives  all  his  estates  to  his  wife  during  her  widowhood,  and  then  to  his  children 
as  he  has  appointed  in  lots  and  money.  Then  by  another  clause  he  gives  10^. 
to  one  son,  and  he  afterwards,  by  separate  clauses,  devises  distinct  lots  of  land 
to  five  sons  respectively,  and  their  lawful  heirs  for  ever.  But  in  the  devise  to 
John,  the  next  son,  the  testator  gave  the  lot  to  him,  but  not  to  his  lawful  heirs 
for  ever.  I  have  no  doubt  that,  by  the  words  of  that  devise  no  more  than  a  life 
estate  passes.  Bule  absolute. 
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*DOE  dem.    THOMAS  TUNSTILL  v,  THOMAS  BOTTRIELL.     [*131] 

Maif  31. 
Copyholds  are   within  the   statute  27  Eliz.  c.  4,  which  ayoids  all  conyeyanoes  of  any 

lands,  tenements,   or  hereditaments,  made  for  the  intent  and  of  purpose  to  defraud 

and  deceiye  persons  that  shall  afterward  purchase  the  same. 

EjECTiiENT.  At  the  trial  at  the  Summer  assizes  for  Yorkshire,  1832,  the 
jary  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the 
following  case: — 

The  premises  for  the  recovery  of  which  this  action  was  broneht,  are  copyhold 
tenements  holden  of  the  manor  of  Eeesberry  Hall,  Cawood.  John  Long  being 
seised  in  fee  of  the  premises  in  question  according  to  the  custom  of  the  said 
manor,  on  the  16th  day  of  April,  1810,  made  a  voluntary  surrender  of  them  out 
of  Court  to  the  use  of  George  Rylah  and  Thomas  Tunstill  (the  lessor  of  the 
plaintiff),  in  trust  for  the  said  John  Long  for  life ;  and,  after  his  decease,  in 
trust  for  his  children  and  grandchildren.  On  the  23d  of  December,  1811,  the 
said  John  Long,  in  consideration  of  800^.  paid  to  him  by  the  said  Thomas 
Tunstill,  which  was  a  fair  price  for  the  premises,  again  surrendered  them  out  of 
Court  to  the  use  of  Thomas  Tunstill  for  life ;  and,  after  his  decease,  to  the  use 
of  such  person  or  persons  as  he  should  by  will  direct  or  appoint;  and,  in  default 
thereof,  to  the  use  of  the  right  heirs  of  the  said  Thomas  Tunstill.  Both  these 
surrenders  were  presented  at  the  same  Court,  holden  in  and  for  the  said  manor, 
on  the  8th  of  January,  1812,  when,  on  the  former,  George  Rylah  and  Thomas 
Tunstill  were  admitted;  and,  on  the  latter,  Thomas  Tunstill  was  admitted. 
The  presentment  of  the  surrender  to  Eylah  and  Tunstill,  and  their  admission 
thereon,  '*'were  entered  on  the  Court  rolls,  before  the  presentment  of  the  r^^ooi 
surrender  to  Tunstill  and  his  admission  thereon.  After  these  admissions,  ^  -■ 
Tunstill  entered  into  possession  of  the  premises,  and  continued  in  possession  till 
within  twenty  years  before  the  commencement  of  this  action.  On  the  25th  of 
March,  Tunstill  contracted  with  J.  Bottriell  for  the  sale  of  the  premises  in  ques- 
tion, to  him  (Bottriell)  for  a  full  valuable  consideration,  out  of  which  it  was  agreed 
that  a  debt  of  200^.  then  owing  by  Tunstill  to  J.  Bottriell  should  be  retained. 
Before  that  contract  was  finally  completed,  Tunstill  became  bankrupt,  and  a  com- 
mission of  bankruptcy  was  issued  against  him,  under  which  assignees  were  duly 
chosen,  who,  at  court  holden  for  the  manor  on  the  24th  of  January,  1815,  were 
admitted  tenants  of  the  premises.  On  the  16th  of  February,  1818,  the  sur- 
viving assignees  of  Thomas  Tunstill,  in  consideration  of  the  residue  of  the 
purchase-money  expressed  in  the  contract  of  the  25th  of  March,  1813,  over  and 
above  the  said  sum  of  200/.  due  and  owins  by  Tunstill  to  J.  Bottriell,  sur- 
rendered the  said  premises  to  J.  Bottriell,  who  was  thereupon  admitted  tenant 
at  a  court  holden  on  the  14th  of  September,  1819.  In  1827,  J.  Bottriell  died 
intestate,  leaving  Thomas  Bottriell  (the  defendant  in  this  action),  his  customary 
heir.  John  Long  and  Gkorge  Bylah  died  before  the  commencement  of  this 
action. 

Knowlez  for  the  plaintiff.  There  are  two  questions  in  this  case.  The  first 
is,  whether  copyholds  are  within  the  statute  (27  Eliz.  c.  4),  against  fraudulent 
conveyances ;  and,  if  they  are,  the  other  question  is,  whether  the  second  sur- 
render to,  and  admittance  of  Tunstill,  are  sufficient  to  bring  the  case  within 
that  statute.  It  must  *be  admitted  that  Doe  v.  Manning,  9  East,  59,  pici  qq-i 
has  established  generally  that  a  voluntary  conveyance  is  a  fraudulent  one  ^  ^ 
within  the  statute,  and  void  as  against  a  purchaser,  although,  before  the  pur- 
chase, he  has  notice  of  the  voluntary  conveyance.  There  is  however  this 
peculiarity  in  the  present  case ;  the  same  party  takes  under  the  voluntary  con- 
veyance as  under  the  one  for  valuable  consideration.  Now  the  statute,  by 
section  2,  makes  void  all  conveyances,  &c.,  of  any  lands,  tenements,  or  other 
hereditaments  whatsoever,  for  the  intent  and  purpose  to  defraud  and  deceive 
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SQcli  penoDS  as  shall  purchase  the  same."  The  legislature,  therefore,  con- 
templates that,  at  the  time  when  the  volontarj  conveyance  is  made,  there  exists 
10  intention  to  deceive  the  party  who  afterwards  purchases;  that  cannot  be  the 
case  where  the  party  taking  by  both  conveyances  is  the  same.  A  penalty  is 
given  by  sect.  '3 }  and  if  this  circumstance  makes  no  difference,  a  case  might  be 
supposed  where  the  party  would  have  to  pay  the  penalty  to  himself.  Indepen- 
dently of  that,  copyholds  are  not  within  the  words  **  lands,  tenements,  or  other 
hereditaments"  in  that  statute.  It  is  true  that,  in  Doe  v,  Boutledge,  Cowper, 
705,  Douglas,  716,  note  1,  Lord  Mansfield  and  Aston,  J.,  expressed  an 
opinion  that  it  did  extend  to  copyholds ;  but  it  was  not  necessary,  in  that  case,  to 
decide  the  point.  It  was,  therefore,  a  mere  dictum ;  and  Willes,  J.,  desired  it 
might  be  observed  that  the  Court  gave  no  opinion  on  that  question.  In  Glover 
«.  Cope,  3  Lev.  326,  it  was  stated  in  argument,  but  not  decided,  that  copyholds 
are  within  that  statute.  In  Buller's  N.  P.,  p.  108,  there  is  a  dictum  of  Blen- 
cowi,  J.,  that  copyholds  are  not  within  the  statute.  There  are  many  cases  where 
l^^Qi-.  it  has  been  held  that  copyholds  or  leaseholds  '^'do  not  pass  by  the  general 
I-  J  words"  lands  or  tenements."  In  Bose  v.  Bartlett,  Cro.  Car.  292,  it  was 
resolved,  that  if  a  man  hath  lands  in  fee  and  lands  for  years,  and  deviseth  all 
his  Unds  and  tenements,  the  fee  simple  lands  pass  only,  and  not  the  lease  for 
years.  And  before  the  statute  55  Ot.  3,  c.  172,  a  general  devise  of  lands,  tene- 
ments, and  hereditaments  would  not  pass  copyholds,  unless  the  testator  had 
shown  an  intention  to  pass  them  by  having  made  a  previous  surrender  to  the 
use  of  his  will.  Copyholds  have  been  held  not  to  be  within  the  word  lands  in 
the  statute,  De  Donis  Conditionalibus,  13  Edw.  1,  stat.  1,  c.  1,  or  the  statute  of 
elegit,  13  Edw.  1,  stat.  1,  c.  18,  or  the  statute  11  H.  7,  c.  20,  Gilbert's  Ten. 
186,  relative  to  alienations  by  the  wife  of  the  lands,  tenements,  or  other  heredi- 
taments, of  her  husband  (see  3  Bep.  8,  a,  9,  a ;  Moore,  596,)  or  the  statute  32 
H.  8,  c.  28,  as  to  a  discontinuance  by  the  husband  of  the  wife's  land,  see  3 
Bep.  8,  a,  9,  a;  Moore,  596.  [Littledale,  J.  In  Comyn's  Dig.  tit.  Copyhold, 
N.  and  0.,  the  general  rule  is  laid  down,  that  when  no  prejudice  ensues  to  the 
lord  by  it,  copyholds  are  included  within  the  general  words  in  any  statute,  lands, 
tenements,  and  hereditaments ;  but  not  when  it  alters  the  service,  tenure,  custom, 
or  interest  of  the  land,  to  the  prejudice  of  the  lord ;  and  for  that  Hey  don's  case, 
3  Co.  7,  is  cited.  Parke,  J.  The  same  rule  Ls  laid  down  in  Coke's  Copyholder, 
151.  Here  I  do  not  see  how  the  lord's  interest  can  be  affected  by  the  statute 
against  fraudulent  conveyances;  for  the  purchaser  must  be  admitted  tenant, 
and  pay  bis  fine.]  In  Matthews  v.  Feaver,  1  Cox  Ch.  Ca.  278,  it  was  held 
that  copyholds  were  not  within  the  statute  13  Eliz.  c.  5,  s.  2,  which  renders  void 
r*l351  ^l^^ii^^y^^^  ^^  lands,  tenements,  hereditaments,  *made  to  defraud 
^  ^  creditors.  By  the  statute  27  Eliz.  c.  4,  s.  3,  a  penalty  is  imposed;  it 
therefore  creates  an  offence,  and  ought  to  be  construed  strictly.  Secondly, 
Tunstill  and  Bylah  were  in  by  the  first  surrender.  The  surrenderor,  for  a 
valoable  consideration,  may  revoke,  but  not  if  there  be  admittance  on  the  first 
snrrender,  Co.  Copyholder,  106.  Kitchen,  160.  [Parke,  J.  If  the  first- sur- 
render was  void,  the  admittance  under  it  was  waste  paper.] 

Creatwell^  contrk.  The  general  words,  ''  lands,  tenements,  and  hereditaments,'' 
in  the  stat.  27  Eliz.  c.  4,  include  copyholds.  The  dictum  in  Buller's  N.  P.  is 
the  only  authority  to  the  contrary;  but  in  Doe  v.  Boutledge,  Cowp.  705 ;  Lord 
Mansfield,  C.  «f .,  and  Aston,  J.,  both  expressed  an  opinion  that  they  did ; 
and,  according  to  the  rule  laid  down  in  Heydon's  case,  3  Bep.  8,  a ;  copyholds 
are  included  in  such  words,  when  used  by  the  legislature,  unless  the  statute 
alters  the  service,  tenure,  custom,  or  interest  of  the  land,  to  the  prejudice  of 
the  lord.  In  that  case  the  question  was,  whether  copyholds  were  included  in 
the  word  land  in  the  stat.  31  H.  8,  c.  13,  s.  5  ?  and  it  was  held  they  were.  So 
u  Kite  and  in  Quein ton's  case,  4  Bep.  26,  a;  it  was  said  by  W&AT,  C.  J., 
they  were  within  the  words  lands  and  tenements  in  stat.  32  H.  8,  c.  9,  against 
hnying  tides ;  and  in  the  Dean  and  Chapter  of  Worcester's  case,  6  Bep.  37,  a; 
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that  they  were  within  the  words  lands,  tenements,  and  other  hereditaments,  in 
the  Stat.  13  Eliz.  c.  10,  s.  8,  as  to  ecclesiastical  leases.  So  with  respect  to  the 
statute  of  finesy  4  H.  7,  c.  24,  as  to  fine  and  non-claim ;  Marg.  Podger's  case, 
9  Rep.  104,  a.  The  stat.  ♦27  Eliz.  o.  4.  heing  passed  to  prevent  fraud,  pi  og-i 
must  he  construed  literally.  Even  the  rule  which  exempts  the  king  ^  -' 
from  the  operation  of  statutes,  does  not  prevail  when  the  act  is  for  the  enlarge- 
ment of  right,  or  the  prevention  of  wrong ;  and  therefore  the  crown  has  been 
held  to  he  bound  by  the  13  Eliz.  c.  10,  as  to  ecclesiastical  leases,  and  the  31 
Eliz.  c.  6,  against  simony.  As  to  Matthews  v.  Fever,  1  Cox  Ch.  Ca.  278 ;  the 
Master  of  the  Rolls  held,  that  voluntary  conveyances  of  copyholds  were  not 
void  against  creditors  by  the  operation  of  the  13  Eliz.  c.  5 ;  but  that  was  not 
on  the  ground  that  they  were  not  included  within  the  general  words  of  that 
statute,  lands,  tenements,  and  hereditaments,  but  because  generally  they  were  not 
subject  to  debts ;  and  there  an  inquiry  was  directed  to  be  made,  whether,  by  the 
custom  of  the  particular  manor,  copyholds  were  liable  to  debts  ?  The  Master  of 
the  Rolls  must  have  been  of  opinion  that  if  they  were,  they  would  come  within 
the  general  words  lands,  tenements,  and  hereditaments,  for  otherwise  the  in- 
quiry as  to  the  custom  of  the  manor  would  have  been  unnecessary.  As  to  the 
argument  here,  that  the  voluntary  conveyance,  and  that  made  for  value,  were  to 
the  same  person,  that  is  answered  by  the  decision  already  referred  to,  that 
notice  to  the  purchaser  for  value  does  not  prevent  the  operation  of  the  statute. 

Denman,  C.  J.  The  words  of  the  act  27  Eliz.  c.  4,  are  sufficiently  large  to 
include  copyholds.  In  Doe  v.  Routledge,  Cowp.  705 ;  Lord  Mansfield  ex- 
pressed an  opinion  that  copyholds  were  within  that  statute ;  and,  except  the  dic- 
tum of  Blengove,  J.,  in  Buller's  N.  P.,  there  is  no  authority  the  other  way. 

*LiTTLEDALE,  J.  The  Statute  extends  to  copyholds.  The  general  r^i  37-1 
rule  laid  down  in  Heydon's  case,  3  Co.  7  ;  and  adopted  in  Comyns's  Dig.  L  ♦  J 
Copyhold,  N.,  is  applicable  here,  that  when  no  prejudice  ensues  to  the  lord  by 
it,  copyholds  are  included  within  the  general  words  lands,  tenements,  and  here- 
ditaments, in  a  statute. 

Parke,  J.  I  have  no  doubt  in  this  case  that  the  statute  affects  copyholds 
according  to  the  general  rule  laid  down  in  Co.  Copyholder  53,  and  Heydon's 
case,  Rep.  7,  a.  As  to  Matthew  v.  Fever,  1  Cox  Ch.  Ca.  278  ;  the  very  reason 
there  given  by  the  Master  of  the  Rolls,  for  saying  that  the  statute  did  not 
extend  to  copyholds,  shows  that  in  a  case  where  that  reason  had  not  applied, 
his  opinion  would  have  been  that  they  are  within  the  stat.  27  Eliz.  c.  4. 
As  to  the  second  objection,  that  the  plaintiff  was  a  party  to  both  conveyances, 
the  answer  is,  that  if  the  first  conveyance  was  fraudulent,  it  was  void  from 
the  first,  although  the  subsequent  purchaser  had  notice;  Doe  v.  Manning,  9 
East,  59.  His  knowledge  was  perfectly  immaterial,  and  his  subsequent  admit- 
tance, on  purchase  for  a  valuable  consideration,  gave  him  a  good  title. 

Patteson,  J.  I  think  the  statute  applies  to  copyholds :  the  words  lands 
and  tenements  are  sufficiently  large  to  embrace  them,  and  there  is  nothing  to 
take  them  out  of  the  enactment.  In  2  Watkins  on  Copyholds,  chap.  10,  the 
matter  is  considered  how  far  statutes  apply  to  copyholds;  and  he  adopts  the  rule 
laid  down  in  Heydon's  case.  Rep.  7,  a;  stating  that  "if  the  interest  of  the 
lord  be  not  prejudiced;  if  no  injury  accrue  to  the  copyholder  any  more  than, 
under  the  same  circumstances,  *would  accrue  to  the  fee ;  copyhold  t®**®*  r*i  qq-i 
ments  must,  equally  with  freehold,  be  within  the  public  acts  of  the  L  -^ 
state."  The  present  case  is  within  the  rule,  and  does  not  fall  within  any  ex- 
ception. Judgment  for  the  defendant. 


The  Right  Honorable  GEORGE   Lord  OAKLET  v.  The  KENSINGTON 
Canal  Company  and  Others.     JHai/  31. 

By  acts  of  parliament  enabling  a  company  to  make  and  maintain  a  canal  navigatioD, 
and  to  take  lands  for  that  purpose,  making  satisfaction,  it  was  proved,  that  the  company 
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should  not  take  any  garden  ground  without  consent  of  the  respectiye  owners  and  occu- 
piers, and  that  any  action  to  be  brought  for  anything  done  in  pursuance  of  those  acts, 
should  be  commenced  within  six  calendar  months  next  after  the  fact  should  have  been 
committed ;  or  if  there  should  be  a  continuance  of  damages,  then  within  six  calendar 
months  next  after  the  committing  of  such  damage  should  have  ceased. 

The  company  wishing  to  take  garden  ground  for  the  purpose  of  sloping  the  banks  of 
the  canal,  told  the  occupier,  a  tenant,  that  they  had  obtained  the  consent  of  the  owner's 
agent,  without  which  the  tenant  would  not  have  given  them  permission  ;  but  the  state- 
ment was  not  true.  They  then  paid  him  a  sum  which  he  demanded  on  account  of  a  for- 
mer transaction,  after  which  they  entered  and  sloped  away  the  ground.  The  land  in 
consequence  was  from  thenceforth  overflowed  by  the  Thames  at  every  high  tide.  For 
this  damage  the  landlord  sued  the  Company  more  than  six  calendar  months  after 
the  ground  was  taken,  and  the  tide  first  let  in  : 

field,  that  the  injury  was  one  for  which  an  action  should  have  been  brought  within  six 
months  from  Uie  taking  away  of  the  land ;  and  that  the  defendants  were  within  the 
protection  of  the  limiting  clause,  inasmuch  as  the  act  complained  of  was  really  done 
for  the  purpose  contemplated  by  the  statutes,  though  in  the  prosecution  of  that  pur- 
pose, the  defendants  had  been  guilty  of  a  misrepresentation  to  bad  faith  towards  the 
occupier. 

Case  for  wrongfully  entering  plaintiff's  land  in  the  occupation  of  a  tenant' 
and  digging  and  carrying  away  the  soil;  so  that  the  said  land  was  lowered 
and  became  overflowed  with  water ;  and  for  continuing  the  said  land  so  low- 
ered, whereby  the  same  remained  overflowed,  and  was  diminished  in  value, 
to  wit,  from  thenceforth,  &c.  Plea,  the  general  issue.  At  the  trial  before 
Patteson,  J.,  at  the  sittings  in  Middlesex  and  Hilary  term,  1832,  the  plaintiff 
was  nonsuited,  with  leave  to  move  to  enter  a  verdict.  On  motion,  the  Court 
directed  a  special  case  to  be  stated.  The  case  was  in  substance  as  follows  : 
r*1391  "^^  statute,  5  Gr.  4,  c.  Ixv.,  for  making  navigable  a  *certain  creek  from 
•-  ^  Counter's  Bridge  on  the  road  from  London  to  Hammersmith,  to  the  river 
Thames,  certain  persons  were  incorporated  by  the  name  of  the  Kensington 
Canal  Company,  and  were  empowered  (by  sect.  2)  to  enlarge  the  said  creek, 
and  make  and  maintain  a  canal  for  navigation }  and  for  the  purposes  aforesaid, 
they  were  empowered  (by  the  same  section)  to  enter  upon  any  lands  and  set  out 
such  parts  thereof  as  they  should  think  necessary  for  making  the  canal,  and 
there  to  bore,  dig,  cut,  trench,  and  drain,  and  to  carry  away  the  earth,  &c.,  so  dug, 
and  to  construct  such  works,  &c.,  as  they  should  think  necessary  or  convenient 
for  making,  improving,  &c.,  the  canal,  in  pursuance  of,  and  within  the  true  intent 
and  meaning  of  the  act,  making  satisfaction,  as  after  mentioned,  to  the  owners 
or  proprietors,  tenants  or  occupiers  of  the  lands,  for  all  damages  to  be  by  them 
sustained  in  or  by  the  execution  of  all  or  any  of  the  powers  of  that  act.  And 
that  act  was  to  be  an  indemnity  to  the  company  and  their  servants  for  what  they 
should  do  by  virtue  of  the  powers  thereby  granted,  subject  to  the  provisoes  and 
restrictions  thereinafter  mentioned. 

Section  7  provided,  that  nothing  in  the  act  should  extend  to  empower  the 
company,  or  any  other  person,  to  take  or  use  any  garden,  &c.,  without  the  con- 
sent in  writing,  of  the  respective  owners  and  occupiers  thereof,  except  such  aa 
were  specified  in  a  schedule  to  the  act. 

Section  16  enacted,  that  owners  and  occupiers,  &c.,  should  receive  satisfaction 
for  the  value  of  their  lands,  &c.,  and  for  the  damages  to  be  sustained  in  making 
and  completing  the  works  before  directed,  in  gross  sums,  as  should  be  agreed 
upon  between  them  and  the  company ;  and  immediately  after  the  executing  of 
r*1401  *^®  ®*^®  ^^^  conveyance,  or  contract  for  the  same,  the  company  should  *be 
*•  -'at  liberty  to  enter  upon,  and  for  ever  have,  take,  and  enjoy  the  lands, 
&c.,  for  the  use  and  maintenance  of  the  canal ;  and  if  the  parties  could  not 
agree  as  to  the  amount  of  satisfaction,  the  same  was  to  be  settled  by  a  jury. 
Section  25  contained  further  provisions  respecting  the  satisfaction  to  be  made 
for  lands,  and  the  rights  of  the  company  on  payment  or  tender. 

By  section  22  it  was  enacted,  "  That  the  said  company  shall  not  be  obliged  by 
virtue  of  this  act  to  receive  or  take  notice  of  any  complaint  or  complaints  to  be 
made  by  any  person  or  persons  whomsoever,  for  any  injury  or  damage  by  him, 
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her,  or  them  sastaioed,  or  supposed  to  be  sustained,  by  virtue  or  in  consequence 
of  this  act,  unless  notice  in  writing  shall  have  been  given  in  relation  thereto  by 
or  on  the  behalf  of  such  person  or  persons  to  the  said  canal  company,  within  the 
space  of  six  calendar  months  next  after  the  time  that  such  supposed  injury  or 
damage  shall  have  been  sustained,  or  such  supposed  injury  or  damage  shall  hare 
ceased/' 

Sect.  116  enacted,  that  if  any  person  should  sustain  any  damage  in  his  lands, 
&c.,  by  the  execution  of  any  of  the  powers  given  by  the  act,  for  which  compen- 
sation was  not  before  provided,  such  damage  should  be  ascertained  by  a  jury,  as 
therein  directed,  and  the  amount  recovered  and  applied  as  in  the  cases  before 
provided  for. 

By  sect.  128  it  was  enacted,  "  That  if  any  action,  suit,  or  information  shall  be 
brought  or  commenced  by  any  person  for  anything  done  or  to  be  done  in  pur- 
suance of  this  act,  or  in  execution  of  the  powers  and  authorities,  or  the  orders 
and  directions  hereinbefore  given  or  granted,  every  such  suit  or  information 
shall  be  brought  or  commenced  within  six  calendar  months  next  after  the  fact 
shall  have  been  committed,  or,  in  case  there  shall  be  a  continuance  of  damages, 
then  within  '''six  calendar  months  next  after  the  doing  or  committing  of  r^i^in 
such  damage  shall  have  ceased,  and  not  afterwards  ;" — "  and  the  defen-  L  -■ 
dant,  in  such  action  or  suit,  shall  and  may  plead  the  general  issue,  and  give  this 
act  and  the  special  matter  in  evidence  at  any  trial  to  be  had  thereupon,  and  that 
the  same  was  done  in  pursuance  and  by  authority  of  this  net ;  and  if  it  shall  ap- 
pear to  have  been  so  done,  or  if  any  action,  suit,  or  information  shall  be  brought 
after  the  time  so  limited  for  bringing  the  same,  then  and  in  such  case  tho  jury 
shall  find  for  the  defendant." 

The  schedule  to  this  act  did  not  include  the  lands  mentioned  in  the  decla- 
ration. 

By  an  act  7  G.  4,  c.  xcvi.  (May  1826),  for  amending  the  former,  it  was 
provided  (sect.  1)  that  all  and  every  the  powers,  provisions,  and  authorities 
contained  in  the  former  statute  (except  as  by  this  act  altered  or  repealed), 
should  be  applicable  to  that  statute  as  if  now  repeated  and  that  the  two  should 
be  construed  as  one.  Powers  were  then  given  (sect.  2)  to  the  company  to 
slope  the  banks  of  the  canal,  making  compensations  to  the  owners  and  occupiers 
of  land  which  should  be  required  for  that  purpose;  but,  by  sect.  5,  nothing  in 
the  act  was  to  authorize  the  company  to  take  or  injure  any  land  for  the  last- 
mentioned  purpose,  without  the  consent  in  writing  of  the  respective  owners  and 
occupiers,  except  such  lands  as  were  speciftd  in  a  schedule  to  that  act. 

It  did  not  appear  by  the  case  that  the  lands  in  question  were  in  this  schedule. 
Each  of  the  statutes  had  a  clause  enacting  that  it  should  be  deemed  and  taken 
to  be  a  public  act. 

The  land  in  question  was  garden  ground,  in  the  occupation  of  Thomas  Adam, 
the  plaintiff  being  the  reversioner.  In  1825,  the  canal  company  took  part  of  it 
for  '''the  purpose  of  sloping  the  bank,  making  the  tenant  a  compensa-  r:t:i  jn-i 
tion,  and  further  promising  him  67/.  for  the  crops  which  he  then  had  ^  -' 
upon  the  land  so  taken.  In  1827,  they  applied  to  him  to  be  allowed  to  cat 
away  more  of  the  land  for  the  same  purpose ;  but  he  refused  permission,  unless 
the  company  obtained  the  consent  of  Mr.  Lee,  Lord  Oakley's  solicitor,  and  Mr. 
Handford,  his  surveyor,  and  paid  him  (Adam)  the  67/.  They  told  him  they 
had  got  the  consent  of  the  gentlemen  named,  and  they  paid  the  67Z. ;  after  which, 
in  September,  1827,  they  entered  upon  the  land,  and  dug  it  away,  for  the  pur- 
pose of  sloping  the  banks,  lowering  it  to  such  an  extent  that,  at  the  next  and 
every  high  tide  afterwards,  the  river  Thames  flowed  in  and  covered  it,  and  ren- 
dered it  incapable  of  cultivation.  Neither  Mr.  Lee  nor  Mr.  Hanford  had  ever 
g|iven  consent  to  the  proceeding.  No  notice  of  complaint  was  given  by  the  plun- 
tiff  till  January,  1831,  more  Uian  four  years  after  the  land  was  sloped  away, 
and  the  tide  first  flowed  over  it.  The  defendants  insisted  that  the  case  was 
within  the  compensation  clause^  s.  116;  and,  if  not,  that  the  damage  aocrned 
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when  the  land  was  sloped  away,  and  the  action  ought  to  have  been  brought 
within  six  months  after  that  time.  The  plaintiff  contended  that  the  damage  was 
a  con  tinning  injury,  and  had  not  ceased  within  six  calendar  months  before  the 
action  was  brought ;  and  also  that  the  defendants  had  not  acted  as  persons  who 
considered  themselves  really  and  bon^  fide  pursuing  the  authority  given  by  the 
statutes,  but  had  been  guilty  of  a  fraud  upon  the  occupier  of  the  land,  and  were 
not  protected  by  the  restrictive  clauses.     The  case  was  now  argued  by 

R.  Bayly,  for  the  plaintiff.  The  acts  of  parliament,  though  declared  to  be 
pig-i^o-|  public,  are  substantially  private,  *and  operate  in  derogation  to  private 
L  •'  rights.  They  must,  therefore,  be  construed  strictly.  (This  was  not 
disputed.)  Boothby  v.  Morton,  8  B.  &  B.  239,  may  be  relied  upon  as  an  au- 
thority against  the  present  action ;  but  there  it  was  only  held  that  the  commis- 
sioners could  not  be  sued  at  any  unlimited  time )  and  it  did  not  appear,  nor  did 
the  Court  presume,  that  they  had  contravened  the  provisions  of  the  act.  The 
Governor  and  Company  of  the  British  Cast  Plate  Manufacturers  v.  Meredith, 
4  T.  R.  794,  was  cited  at  the  trial ;  but  there  the  statute  under  which  the  de- 
fendants proceeded  had  a  clause  authorizing  the  commissioners  of  paving  (under 
whom  they  acted)  to  make  satisfaction  for  injuries  done ;  and  this  was  relied 
upon  by  the  Court.  Besides,  the  express  proviso  here,  that  the  company  shall 
not  take  garden  ground  without  a  written  consent,  distinguishes  the  present  case. 
And  by  s.  2  of  5  Gr.  4,  c.  Ixv.,  they  had  no  right  to  enter  upon  the  land  without 
making  satisfaction  for  damages  to  be  sustained.  Section  116,  does  not  apply 
to  this  case,  because  it  is  one  for  which  compensation  is  before  provided  in  the 
act.  The  defendants  must,  therefore,  rely  on  section  128,  and  the  protection  of 
that  clause  extends  only  to  acts  done  bon^  fide  in  pursuance  of  the  statute. 
The  conduct  of  the  defendants  here,  shows  that  they  did  not  act  bond  fide.  In 
Daniel  v.  Wilson,  5  T.  R.  1  ^  Gaby  v.  The  Wilsthire  Canal  Company,  3  M.  &  S. 
580 ;  Theobald  v,  Crichmore,  1  B.  &  A.  227,  and  Graves  v,  Arnold,  3  Camp. 
242  ;  where  protecting  clauses  like  the  present  were  held  applicable  to  parties 
exceeding  their  authority,  the  defendants  had  acted  under  a  supposition  that 
r*1441  *^®^  ^^^^  doing  right,  *and  only  erred  from  inadvertence.  Here  they 
*-  -*  were  guilty  of  a  wilful  deception.  There  was  in  this  case  a  damage 
within  six  calendar  months  by  the  overflowing  of  the  land,  in  respect  of  which 
the  plaintiffs  might  sue.  Roberts  v.  Read,  16  East,  215;  Wordsworth  v.  Harley, 
1  B.  &  Ad.  391,  is  distinguishable.  There  the  reversioner  of  land  declared 
against  defendant  (who  was  a  surveyor  of  highways)  for  digging  his  close  and 
separating  a  portion  of  it  from  the  residue,  and  keeping  it  so  separated,  and 
adding  such  portion  to  the  public  road.  The  separation  was  by  a  wall,  which 
was  begun  more  than  three  calendar  months  before  the  action  brought;  it  was  at 
that  time  very  low,  but  still  it  formed  a  complete  division  between  the  parcels  of 
land.  After  the  commencement  of  the  three  months,  the  wall  was  raised  and 
finished ;  and  it  was  held,  that  the  separation  having  been  complete  before  that 
period,  the  raising  of  the  wall  was  not  such  a  new  injury  as  would  take  the  case 
out  of  the  limitation  in  13  G.  3,  c.  78,  s.  81,  which  required  actions  for  any 
thing  done  in  pursuance  of  that  statute  to  be  commenced  within  three  calendar 
months  after  the  fact  committed.  Here  there  was  a  new  injury  within  six 
months. 

Thesiger,  contr^,  was  stopped  by  the  Court. 

Denman,  C.  J.  No  sufficient  reason  is  given  why  the  action  should  not  have 
been  brought  within  the  six  calendar  months.  The  limitation  is  a  beneficial 
one,  and  should  be  adhered  to.  The  words,  "  anything  done  or  to  be  done  in 
pursuance  of  this  act,  or  in  execution  of  the  powers  and  authorities''  thereby 
pn-iArri  given  and  '^'granted,  must  be  taken  to  mean  something  done  in  prosecu- 
1-  ^  tion  of  the  works  contemplated,  and  not  merely  making  the  act  a  color. 
The  conduct  of  the  company  cannot  be  approved  of,  but  the  action  is  commenced 
too  late.  The  plaintiff  had  notice  of  the  injury,  and  might  have  proceeded 
sooner. 
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LiTTLEDALE^  J.  I  am  of  opinion  that  this  is  a  case  in  which  the  defendants 
are  entitled  to  protection,  though  they  have  exceeded  their  authority. 

Parke,  J.  The  statute  5  G.  4,  c.  Ixv.,  s.  128,  requires  the  action  to  be  com- 
menced within  pix  calendar  months  next  after  the  fact  shall  have  been  committed, 
or,  in  case  there  shall  be  a  continuance  of  damages,  then  within  six  calendar 
months  after  the  doing  of  such  damage  shall  have  ceased.  Here  the  action  might 
hav^  been  brought,  and  the  tenant  have  recovered  a  proper  compensatioD, 
within  six  months  after  the  land  was  taken  away.  The  words  '^  anything  done 
in  pursuance  of  this  act,  or  in  execution  of  the  powers,"  &c.,  apply  to  all  cases 
where  the  parties  are  intending  to  act  upon  powers  given  by  the  statute,  and  not 
merely  using  it  as  a  cloak  for  thdir  own  private  purposes.  Although  the  de- 
fendants here  misrepresented  facts  to  the  tenant,  that  makes  no  difference  in  the 
application  of  the  clause. 

Patteson,  J.  I  am  of  the  same  opinion.  The  injury  was  complete  when 
the  land  was  taken.  Judgment  for  the  defendants. 


*H  ARRISON  and  Another,  Assignees,  v,  WARDLE  and  Others.   [*146] 

May  31. 

Declaration  of  Easter  terxD,  1881,  on  a  replevin  bond,  by  the  assignees  of  the  sheriff 
against  W.,  the  plaintiffin  replevin,  and  his  sureties,  after  stating  the  condition,  as- 
signed as  a  breach,  "  that  although  the  suit  was  removed  into  K.  B.  by  re.  fa.  lo.  re- 
turnable in  Michaelmas  term,  1829,  at  the  instance  of  W.,  the  plaintiff  in  replevin,  yet 
he  did  not  procecute  his  suit  with  effect  and  without  delay."  Plea,  first,  that  by  the 
re.  fa.  lo.'  the  sheriff  was  commanded  to  record  the  plaint,  to  have  the  record  on  the 
return  day  in  K.  B.,  and  to  prefix  the  same  day  to  the  parties,  that  they  might  be 
ready  to  proceed  in  the  said  plaint;  that  W.,  the  plaintiff  in  replevin,  appeared  in 
court  at  the  return,  and  was  ready  to  proceed  in  the  suit,  and  prosecute  the  same 
with  effect  and  without  delay,  but  that  the  now  plaintiffs  did  not  appear,  and  the 
sheriff  returned  to  the  re.  fa.  lo.,  amongst  other  things,  that  he  had  prefixed  the  same 
day  to  the  parties  that  they  might  be  ready  there  to  proceed  in  the  said  plaint.  It 
then  averred  that  W.,  was  always  ready  to  prosecute  his  plaint  with  effect,  and  without 
delay,  and  would  have  done  so  if  the  defendants  in  replevin  (the  now  plaintiffs),  had 
appeared.     To  this  plea  there  was  a  general  demurrer. 

The  second  plea  stated  that  the  sheriff,  in  pursuance  of  the  re.  fa.  lo.,  recorded  the  plaint, 
returned  it,  prefixed  the  day  of  the  return  to  both  parties,  and  summoned  the  now 
plaintiffs  to  appear  in  E.  B.  to  proceed  in  the  plaint;  and  that  W.,  the  plaintiff  in  re- 
pleirin  was  ready  to  proceed,  but  the  now  plaintiffs  did  not  appear.  Replication,  that 
the  sheriff  did  not  summon  the  now  plaintiffs  to  appear.  Rejoinder,  by  way  of  es- 
toppel, that  the  sheriff,  before  the  assignment,  returned  to  the  re.  fa.  lo.  that  he  had 
prefixed  a  day  to  the  parties  that  they  might  be  ready  to  proceed  in  the  plaint.  Gene- 
ral demurrer. 

Held,  first,  that  a  plaintiff  in  replevin,  who  does  not  use  due  diligence  in  prosecuting  the 
suit,  is  guilty  of  a  breach  of  that  part  of  the  condition  of  the  bond  which  requires  him  to 
prosecute  without  delay,  even  though  it  may  not  appear  that  the  suit  is  determined. 

Secondly,  admitting  that  upon  th^  replication  to  the  second  plea  it  was  to  be  assumed 
that  the  now  plaintiffs  were  not  summoned  (and  semble  that,  in  the  present  action, 
they  were  not  estopped  from  alleging  this),  still,  as  it  appeared  by  the  pleas  that  the 
re.  fa.  lo.  contained  a  direction  in  effect  to  summon  the  now  plaintiffs,  W.,  the  plain- 
tiff in  replevin,  was  not  responsible  for  the  default  of  the  sheriff,  or  guilty  of  delay  in 
that  suit  by  reason  of  the  sheriff  having  neglected  to  serve  a  summons. 

Declaration  in  deht,  entitled  of  Easter  term,  1831,  by  the  plaintiffs,  as  as- 
signees of  John  Bateman,  sheriff  of  the  county  of  Stafford,  stated,  that  on  the 
2l8t  of  April,  1829,  the  plaintiff  distrained  the  goods  of  the  defendant,  Wardle^ 
for  money  then  due  from  him  to  J.  Ault,  one  of  the  plaintiffs,  for  rent;  that 
Wardle,  within  five  days,  made  his  plaint  to  the  said  J.  B.,  then  being  sheriff 
of  the  county  aforesaid,  out  of  the  county  court  of  the  said  sheriff,  of  the  taking 
and  unjustly  detaining  of  the  goods  of  the  defendant  Wardle,  ^nd  prayed  r^-ijn-i 
the  sheriff  that  the  same  might  be  replevied  by  him  (jthe  sheriff)  and  de-  ^  ^ 
livered  to  Wardle ;  and  thereupon  the  said  J.  B.,  so  neing  sheriff,  &c.,  did  take 
from  Wardle;  and  from  the  other  defendants,  as  two  responsible  sureties^  a 
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bond  in  double  the  value  of  the  goods  distrained,  &c.,  and  the  defendants  in 
this  suit,  on  the  23d  of  April,  1829,  by  their  writing  obligatory,  acknowledged 
themselves  to  be  bound  unto  the  said  J.  B.,  so  being  sheriff,  &c.,  in  146^.,  to  be 
paid  to  the  said  J.  B.,  &c.,  with  a  condition  thereunder  written,  "  that  if  the 
defendant  Wardle  should  appear  at  the  then  next  county  court  to  wit,  at  the 
county  court  of  the  said  sheriff,  on  the  7th  of  May  then  next,  and  should  then 
and  there  prosecute  his  action  with  effect  and  without  delay,  against  the  said 
plaintiffs  in  this  suit,  for  taking  and  unjustly  detaining  the  goods  in  the  con- 
dition mentioned,  and  should  make  a  return  of  the  said  goods,  if  a  return 
thereof  should  be  awarded,  then  the  obligation  should  be  void,  or  otherwise  it 
should  remain  in  full  force;''  that  jbhe  sheriff,  at  the  prayer  of  the  defendant 
Wardle,  replevied  and  made  deliverance  of  the  goods  to  him ;  and  afterwards,  at 
the  then  next  county  court  of  the  said  sheriff,  Wardle  appeared,  and,  without 
writ,  levied  his  plaint  against  the  plaintiffs  in  this  suit,  for  the  taking  and  un- 
justly detaining  of  the  said  goods,  and  then  and  there  found  pledges,  as  well  for 
prosecuting  his  said  plaint  as  for  returning  the  said  goods,  if  return  thereof 
should  be  adjudged  by  law,  to  wit,  the  other  two  defendants,  which  plaint,  in 
Michaelmas  term,  1829,  was  duly  removed,  at  the  instance  of  Wardle,  out  of  the 
county  court  of  the  said  sheriff  into  the  Court  of  King's  Bench,  by  virtue  of  a 
writ  of  recordari  facias  loquelam,  returnable  on  the  morrow  of  All  Souls. 
r*l481  -Averment,  that  *Wardle  did  not  prosecute  his  aforesaid  suit  in  the  Court 
^  -^  of  K.  B.  with  effect  and  without  delay,  against  the  plaintiffs  in  this  ac- 
tion, for  taking  and  detaining  the  goods  aforesaid,  nor  had  he  further  prosecuted 
8uch  suit,  nor  did  he  make  a  return  of  the  said  goods,  or  any  part  thereof,  ac- 
cording to  the  form  and  effect  of  the  said  writing  obligatory,  whereby  the  same 
became  forfeited  to  the  sheriff,  who  assigned  it  to  the  plaintiffs. 

Plea  1st,  that  by  the  writ  of  re.  fa.  lo.  the  sheriff  was  commanded  that  he 
should  cause  the  plaint  to  be  recorded,  and  that  he  should  have  the  record  iu 
K.  B.  on  the  morrow  of  All  Souls,  and  that  he  should  prefix  the  same  day  to 
the  parties,  that  they  might  then  be  there  ready  to  proceed  in  the  said  plaint, 
as  should  be  just;  that  at  the  return  of  the  re.  fa.  lo.,  Wardle  came  into  the 
Court  of  K.  B.,  and  was  then  and  there  ready  to  proceed  in  the  said  suit,  and  to 
prosecute  the  same  with  effect  and  without  delay  against  the  now  plaintiffs ;  but 
that  the  said  now  plaintiffs  came  not,  and  did  not  appear  in  the  said  Court  of 
K.  B. ;  and  the  said  sheriff,  on  the  morrow  of  All  Souls,  returned  to  the  said 
Court  of  K.  B.,  upon  the  said  writ  of  re.  fa.  lo.,  that,  by  virtue  of  that  writ,  he 
bad  caused  the  plaint  to  be  recorded,  &c.,  and  had  the  said  record  in  court  on 
the  day  in  the  writ  mentioned,  and  that  he  had  prefixed  the  said  day  to  the  said 
parties,  that  they  might  be  there  ready  to  proceed  in  the  said  plaint  as  should  be 
just,  as  in  the  said  writ,  he,  the  sheriff,  was  commanded.  The  plea  then 
averred,  that  Wardle  was  always  ready  to  prosecute  his  action  with  effect,  and 
without  delay,  against  the  now  plaintiffs ;  and  would  have  so  prosecuted  his  suit 
against  the  said  now  plaintiffs,  if  they  had  appeared  in  the  Court  of  K.  B.,  ac- 
pfe-i  j^Q-i  cording  to  the  exigency  *of  the  writ;  but  that  the  said  plaintiffs  did  not, 
^  ^  nor  would,  appear  in  K.  B.  on  the  day  prefixed  to  them  by  the  sheriff 
for  that  purpose,  or  at  any  other  time,  but  wholly  neglected  and  refused  so  to 
do,  and  had  not  as  yet  appeared  to  the  said  writ. 

Plea  2d,  that  the  sheriff,  in  pursuance  of  the  writ  of  re.  fa.lo.  mentioned  in 
the  declaration,  recorded  the  plaint,  returned  it,  prefixed  the  day  of  the  return 
to  both  parties,  and  summoned  the  (now)  plaintiff  to  appear  in  the  King's  Bench 
to  proceed  in  the  plaint ;  and  that  Wardle  was  ready  to  proceed,  but  the  plain- 
tiffs did  not  appear,  as  before. 

To  the  first  plea  there  was  a  general  demurrer;  to  the  second  a  replication, 
that  the  sheriff  did  not  summon  the  plaintiffs  to  appear,  as  in  the  plea  alleged, 
concluding  to  the  country. 

To  this  there  was  a  rejoinder,  by  way  of  estoppel,  that  the  plaintiffs  ought 
not  to  be  admitted  so  to  reply,  because  the  sheriff,  before  the  assignment,  re- 
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turned  to  the  re.  fa.  lo.,  "  that  be  had  prefixed  a  day  to  the  parties,  that  they 
might  be  ready  to  proceed  in  the  plaint,  as  he  was  commanded/'  General  de- 
murrer to  the  rejoinder. 

This  case  was  argued  in  Easter  term.* 

R.  V.  Richards  in  support  of  the  demurrers.  The  first  plea  is  insuflScient, 
because  it  merely  shows  that  Wardle  appeared  in  court  at  the  return  of  the 
writ,  and  was  ready  to  proceed  in  the  suit,  and  prosecute  the  same  with  effect, 
without  showing  that  he  did  so,  or  how  the  suit  was  disposed  of.  It  states  fur- 
ther, that  the  sheriff  returned  that  he  had  prefixed  a  day  to  the  parties,  that 
they  *might  be  ready  to  proceed' with  the  plaint,  but  it  does  not  allege  r^iKn-i 
that  the  sheriff  had  in  fact  summoned  the  defendants  in  replevin  to  ap-  ^  -^ 
pear.  In  Dalton's  Office  of  Sheriffs,  p.  272,  it  is  said,  '^  that  the  sheriff  is  first 
to  record  the  suit  in  full  court,  and  then  to  return  the  same  under  his  own  seal, 
and  the  seals  of  four  suitors  of  the  same  court,  and  after,  the  sheriff  is  to  sum- 
mon the  defendant  to  be  there  at  the  day  of  the  return  thereof.''  It  was  the 
duty  of  the  sheriff,  therefore,  to  summon  the  defendants ;  and  the  duty  of  the 
obligor  of  the  bond  was  to  see  that  it  was  done.  In  Brackenbury  v.  Pell,  12 
East,  585,  where  the  plea  to  a  declaration  on  a  replevin  bond  stated,  that  the 
suit  was  still  depending  and  undetermined;  and  the  plaintiff  replied,  'Hhat  the 
defendant  did  not  prosecute  his  suit  as  in  the  plea  mentioned,  but  wholly  aban- 
doned the  same,  and  that  the  said  suit  is  not  still  depending ;"  on  special 
demurrer  it  was  held,  that  the  replication  was  insufficient,  for  not  showing  how 
the  suit  was  determined  and  had  ceased  to  depend.  In  Morgan  v,  Griffith,  7 
Mod.  380,  it  was  said  by  Lee,  C.  J.,  "  that  in  all  replevin  bonds  there  are 
several  independent  conditions,"  one  of  which  is  to  prosecute  with  effect,  and  a 
breach  may  be  assigned  on  non-performance  of  any.  Gwillim  v.  Holbrook,  1 
Bos.  &  P.  410,  and  Axford  v.  Perrett,  4  Bing.  586,  show  that  the  condition  of 
a  replevin  bond  is  not  satisfied  by  a  prosecution  of  the  suit  in  the  county  court ; 
but  the  plaint,  if  removed  by  re.  fa.  lo.  into  a  superior  court,  must  be  prose- 
cuted there  with  effect  and  without  delay.  And  it  appears  from  Vaughan  v. 
Norris,  Cas.  temp.  Hardw.  137,  and  Tumor  v.  Turner,  2  Brod.  &  B.  107,  that 
the  plaintiff  in  a  replevin  suit  so  removed,  by  becoming  *nonsuit,  fails  r*i  51 1 
to  prosecute  his  suit  with  effect.  The  rejoinder  to  the  replication  to  the  «-  -^ 
second  plea  is  bad,  because  the  sheriff's  return  to  the  re.  fa.  lo.  is  no  estoppel 
in  this  action,  which  is  not  between  the  same  parties  as  the  replevin  suit,  for 
the  sureties  in  the  replevin  bond  were  no  parties  to  the  suit  in  replevin. 

FoUetty  contr^.  Wardle,  the  plaintiff  in  replevin,  having  appeared  in  court  at 
the  return  of  the  writ,  and  been  then  ready  to  prosecute  his  suit  with  effect,  has 
done  all  that,  by  law,  he  was  required  to  do.  It  is  true  that  the  conditions  of 
the  bond  are  distinct  and  independent.  But  assuming  that  it  was  the  duty  of 
the  sheriff  to  summon  the  defendant  in  replevin,  he  returned  that  he  had  pre- 
fixed the  same  day  (i.  e.,  the  day  of  the  return  of  the  re.  fa.  lo.)  to  the  parties, 
that  they  might  be  ready  to  proceed  with  the  suit  in  the  court  above.  From 
that  it  may  be  inferred,  that  he  had  summoned  the  defendants  in  replevin,  as 
his  duty  was ;  and,  if  so,  it  then  was  their  duty  to  enter  an  appearance.  The 
question  is,  whether,  when  the  defendant  in  replevin  does  not  appear  on  the  re- 
turn of  there,  fa.  lo.,  the  plaintiff  is  bound  to  take  any  other  step.  [Parke,  J. 
If  the  defendants  did  not  appear,  the  plaintiff  in  replevin  might  have  sued  out  a 
distringas  to  compel  them.  By  the  condition  of  the  bond,  he  is  bound  to  do  all 
he  can  to  prosecute  his  suit  with  effect,  and  without  delay.]  The  general  rule 
is,  that  the  condition  of  the  bond  is  not  broken,  until  the  action  be  determined 
in  favor  of  the  landlord,  Brackenbury  v.  Pell,  12  East,  585.  It  lies  on  the 
plaintiffs  here  to  show  that  it  was  legally  determined  in  their  favor,  so  as  to 
^establish  the  breach  alleged,  that  it  was  not  prosecuted  with  effect.  ^^^  ro-i 
In  the  Duke  of  Ormond  v,  Bierly,  Garth.  519,  the  breach  assigned  was,  ^  ^ 
that  the  action  brought  on  a  replevin  bond  was  not  prosecuted  with  effect.     The 

*  Before  Dsnmak,  C.  J.,  Littledale  and  Pabke,  Js. 
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defendant  pleaded,  that  E.  6.  levied  a  plaint  in  replevin,  and  died  before  the 
niit  was  determined,  whereby  the  suit  abated :  the  plaintifif  replied,  that  although 
£.  6.  levied  snch  a  plaint  against  the  defendant,  the  defendant,  by  injunction, 
hindered  the  proceedings  until  E.  O.  died.  Upon  demurrer  to  the  replication, 
the  defendant  had  judgment,  for  per  Holt,  G.  J.,  ''This  was  a  prosecution 
with  effect,  because  there  was  neither  a  nonsuit  nor  verdict  against  E.  Y/'  In 
Yaughan  v.  Norris,  Gas.  temp.  Hardw.  137,  and  Tumor  v.  Turner,  2  Brod.  &  B. 
107,  the  plaintiff  in  replevin  was  nonsuited,  and  the  action  was  thereby  termi- 
nated. It  appears,  therefore,  plainly  established,  that  the  suit  must  be  de- 
termined against  the  tenant  before  it  can  be  said  that  there  is  any  breach  of  the 
condition  of  the  bond.  In  Brackenbury  v.  Pell,  12  East,  585,  a  replication, 
stating  that  the  replevin  suit  was  abandoned,  without  showing  how,  was  held  to 
be  bad  on  special  demurrer.  In  Azford  v.  Ferret^,  4  Bing.  586,  it  appeared 
that  the  defendant  had  taken  no  step  in  the  replevin  cause  for  more  than  two 
years ;  and  after  verdict  for  the  plaintiff,  it  was  held,  that  after  the  time  which 
bad  elapsed  without  any  proceedings,  the  replevin  cause,  by  analogy  to  the  prac- 
tice of  the  higher  tribunals,  was  out  of  Court ;  but  here  there  is  nothing  to  show 
that  the  cause  is  not  depending.  The  plaintiff  ought  to  have  shown  that  it  was 
actually  determined.  [Parks,  J.  Where  the  breach  assigned  is  that  the 
r^l5S1  P^^^°^^^  ^°  replevin  did  not  prosecute  *his  suit  with  effect,  it  is  a  suf- 
'-  ^  ficient  answer  to  show  that  that  suit  is  still  pending ;  but  it  is  no  answer 
vbere  the  breach  also  is,  as  in  this  case,  that  he  did  not  prosecute  it  without  de- 
lay.] The  plea  shows,  that  the  delay  arose  from  the  act  of  the  plaintiffs. 
Then,  as  to  the  rejoinder  to  the  replication  to  the  second  plea,  the  plaintiffs  are 
tesignees  of  the  sheriff;  and  if  he  would  be  estopped  by  his  return,  in  an  action 
on  the  replevin  bond,  they  must  also  be.  Having  returned  that  he  has  prefixed 
a  day  to  both  parties  to  be  in  Court  to  prosecute  their  suit,  he  would  be  thereby 
estopped  from  saying  that  he  did  not  summon  either  of  them.  Assuming,  how- 
ever, that  the  return  is  not  an  estoppel  in  this  action,  and  that  it  must  be  taken, 
on  the  replication  to  the  second  plea,  that  the  plaintiffs  were  not  summoned  to 
appear  in  the  Court  of  King's  Bench ;  still,  as  the  plea  shows  that  the  sheriff 
was  commanded  by  the  re.  fa.  lo.  to  have  the  record  in  the  King's  Bench  on  the 
morrow  of  All  Souls,  and  to  prefix  the  same  day  to  the  parties,  that  then  they 
might  be  ready  to  proceed  in  the  plaint,  his  omission  to  summon  the  plaintiffs 
to  appear  in  the  King's  Bench  is  his  default,  and  not  that  of  Wardle.  The  lat- 
ter, therefore,  has  not  committed  a  breach  of  the  condition  to  prosecute  his  suit 
without  deUy ;  for  the  plea  alleges  that  he  was  ready  to  prosecute  it. 

Richardg  in  reply.  The  replevin  suit  was  removed  into  the  Court  of  King's 
Bench  in  Michaelmas  term,  1829.  The  plaintiff  in  replevin  having  since  taken 
no  proceedings  in  the  suit,  has  committed  a  breach  of  the  condition  of  the  bond 
by  not  prosecuting  without  delay.  In  Axford  v,  Perrett,  4  Bing.  586,  where 
r*l541  ^^^  plftintiff  in  '''replevin  had  allowed  two  years  to  elapse  without  taking 
^  -*  any  proceeding,  the  Court  of  Common  Pl6as  intimated  that  the  replevin 
rait  most  be  considered  at  an  end,  by  analogy  to  the  practice  of  the  superior 
courts ;  but  they  added,  that,  at  all  events,  the  defendant  had  not  prosecuted  his 
suit  without  delay.  Cur.  adv.  vult. 

Penman,  G.  J.,  now  delivered  the  judgment  of  the  Court.  After  stating  the 
pleadings,  his  Lordship  proceeded  as  follows  : — ^On  the  argument  before  us,  it 
vaa  contended  that  the  plaintiffs  had  shown  no  breach  of  the  condition  of  the 
bond,  because  the  suit  was  still  continuing,  and  it  was  said  that  there  could  be  no 
breach,  unless  there  was  a  judgment  for  the  defendants )  and  an  authority  was 
^(ed  to  this  effect  from  Carthew,  519.  But  in  that  case  the  question  did  not 
•rise  upon  a  breach  assigned  for  not  prosecuting  without  delay ;  and  if  any  effect 
is  to  be  dven  to  those  words,  it  seems  impossible  to  say,  that  if  the  plaintiff  in 
the  Bait  does  not  use  due  diligence  in  its  prosecution,  the  condition  is  not  broken  \ 
tnd  the  opinion  of  the  Court  in  the  latter  part  of  the  judgment  in  th6  case  of 
Axford  t^.  Perrett,  4  Bing.  586,  is  to  the  same  effect. 
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The  question  then  is,  whether  it  safficientlj  appears  upon  the  pleadings  that 
there  has  been  a  delay  on  the  part  of  Wardle  ?  it  is  said  there  has  been  none, 
because  the  plaintiffs  are  estopped  by  the  sheriff's  return  from  saying  that  they 
were  not  summoned ;  and,  if  they  were  summoned,  it  was  their  own  fault,  and 
not  the  defendant  Wardle' s,  that  the  action  was  delayed. 

But  it  is  difficult  to  say  that  the  sheriff  would  be  '''estopped  by  his  pici  55-1 
return  in  this  action,  which  is  not  between  the  same  parties  as  that  in  ^  -^ 
which  the  return  was  made ;  and  if  he  is  not,  the  plaintiffs  certainly  are  not  con- 
cluded by  this  return. 

Admitting,  however,  that  the  plaintiffs  are  not  thus  concluded,  and  that,  upon 
the  replication  to  the  second  plea,  it  is  to  be  taken  that  the  plaintiffs  were  not 
summoned  at  all,  still  it  appears,  in  both  pleas,  that  the  writ  of  reoordari,  which 
was  sued  out  at  the  instance  of  Wardle,  contained  a  direction  to  the  sheriff 
to  prefix  a  day  to  the  parties,  which  is,  in  effect,  a  direction  to  summon  the 
plaintiffs;  and  we  think  that  the  defendant  Wardle  was  not  responsible  for  the 
default  of  the  sheriff,  or  guilty  of  delay  in  the  suit,  if  the  sheriff  neglected  to 
serye  the  summons.  On  this  ground  it  appears  to  us  that  the  defendants 
are  entitled  to  judgment.  Judgment  for  the  defendants. 


*The  KING  V,  The  Governor  and  Company  of  The  CHELSEA  Water  r»]L561 

Works.     June  1.  L         J 

By  a  grant  of  G.  1,  reciting  that  the  Chelsea  Water  Works  Company  had  undertaken 
works  for  Buppljing  Westminster,  &c.,  with  water,  and  had  petitioned  the  Crown  for 
liberty  to  use  a  certain  canal  or  basin  and  old  pond  in  St.  James's  Park,  and  to  lay 
mains  through  the  park  to  and  from  the  same  for  the  purpose  aforesaid ;  and  that 
the  surveyor-general  had  reported  that  the  said  undertaking  might  be  convenient  to 
his  Majesty,  and  to  many  of  his  subjects,  and  ornamental  to  the  park;  the  King  gaTO, 
granted,  and  assigned  to  Uie  company  and  their' successors  the  said  canal,  &c.,  to  be  cen- 
yerted  into  reseryoirs,  and  to  be  used  and  enjoyed  by  them  as  such,  for  the  purposes 
aforesaid,  during  the  royal  pleasure.  Liberty  was  also  granted  them  to  break  up  the 
ground  at  all  time  through  the  said  park  for  laying  therein  pipes  or  mains  to  and  from 
the  old  pond  and  canal  for  the  purposes  aforesaid,  making  good  the  ground  so  broken 
as  soon  as  possible.  Certain  conditions  were  added,  prescribing  the  direotion  in  which 
the  pipes  should  be  carried,  the  breadth  of  ground  to  be  broken,  &c.  The  company 
were  to  supply  St  James's  Palace  at  reasonable  rates ;  and  the  ranger  was  empowered 
to  superrise  all  the  company's  works  in  the  park,  and  order  them  to  rectify  and  reform 
the  same,  if  not  done  according  to  the  conotitions. 

The  company  took  the  basin  and  pond  in  pursuance  of  the  warrant,  and  made  a  reserroir, 
into  which  they  conveyed  water,  and  laid  pipes  communicating  with  it,  for  the  purposes 
aforesaid.  They  subsequently  made  expensive  improvements  in  and  about  the  reser- 
voir, on  the  requisition  of  the  Crown ;  and  they  were  never  allowed  to  alter  or  repair 
it  but  by  leave  and  under  the  inspection  of  the  crown  surveyor.  They  pay  no  rent, 
and  are  paid  for  supplying  the  palace,  as  well  as  other  residences.  The  ranger  is 
rated  to  the  poor  for  the  herbage  growing  on  the  surface  of  the  soil  in  the  park,  in- 
cluding that  under  which  the  pipes  pass. 

Held,  first,  that  the  company  were  rateable  as  occupiers  of  the  reservoir.  Secondly,  that 
they  were  rateable  for  the  occupation  of  land  below  the  surface  of  the  soil  by  their 
pipes,  though  another  person  was  rated  for  the  herbage. 

The  governor  and  company  of  the  Chelsea  water-works  were  rated  to  the 
relief  of  the  poor  of  the  parish  of  St.  Martin-in-the-Fields,  '*  for  land,  hasin, 
reservoir,  and  tanks  in  the  Green  Park,  and  for  water-trunks  and  pipes  there, 
and  for  their  occupation  of  all  other  land  and  ground  for  the  purposes  of 
all  their  other  water-trunks  and  pipes  laid  in  and  under  ground,  for  the  supply 
of  persons  with  water."  On  appeal  to  the  quarter  sessions  for  the  county  of 
Middlesex  (November,  1830),  the  rate  was  confirmed,  subject  to  the  opinion 
of  this  Court  on  the  following  case : — 

The  Chelsea  Water-works  Company  was  incorporated  by  statute  8  G.  1,  0.  26, 
which  authorised  them,  for  the  purpose  of  supplying  a  certain  district  of  London 
with  water^  to  lay  pipes  and  branches  in  and  through  any  of  the  streetSi  pas- 
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nges,  &c.,  in  or  about  Westminsteri  and  the  parts  adjacent,  and  to  break  up 
pi^-1  the  pavements  and  '^'gronnd,  and  to  dig  and  sink  for  laying,  amending, 
I*  -'and  repairing  such  pipes  and  branches  from  time  to  time,  they,  so 
soon  as  might  be,  filling  up  and  making  good  the  same.  In  pursuance  of  the 
act,  engine-houses  and  other  works  were  erected  in  the  parish  of  St.  George, 
HanoTer  Square,  for  which  the  company  are  there  rated ;  and  from  those  works 
divers  pipes  and  branches  for  the  supply  of  water  have  been  laid  under  ground 
in  and  through  the  public  streets  of  various  parishes,  and,  among  others,  of  the 
respondent  parish. 

Another  portion  of  similar  pipes,  and  also  a  basin,  reservoir,  tanks,  and  water* 
trunks,  are  situate  within  his  Majesty's  park  called  the  Green  Park,  in  the  re- 
spondent parish ;  and  were  included  in  the  above  assessment.  The  pipes  in  the 
park  are  laid  in  the  ground,  and  used  for  the  conveyance  and  supply  of  water 
to  persons  paying  the  company  for  the  same.  The  herbage  growing  on  the  sur- 
Uee  of  the  soil  in  the  park,  including  that  under  which  the  pipes  pass,  is  rated 
m  the  hands  of  the  ranger  of  the  park,  to  the  relief  of  the  poor  of  the  respon* 
dent  parish. 

The  basin  or  reservoir  is  also  situated  in  the  Green  Park  in  the  respondent 
paridi,  and  was  formerly  a  pond.  It  communicates  with  the  last-mentioned 
pipes,  and,  together  with  the  tanks  and  water-trunks  above  mentioned,  forms 
part  of  the  company's  works.  In  the  year  1725  permission  was  given  to  the 
company  to  make  use  of  the  pond,  by  the  following  warrant. 

"  Warrant  to  the  governor  and  company  of  Chelsea  Water-works  to  convert 
iDto  and  use  for  reservoirs  two  ponds  in  St.  James's  Park. 

"By  the  Lords  Justices.  W.  Cant,  King  C,  Dorset,  Roxburgh,  Holles 
Newcastle,  Berkeley. 

r*1581  *"  ^®'  ^°  ^^*  Majesty's  name  and  on  his  Majesty's  behalf,  do  give 
I*       ^  and  grant  the  commission  and  license  and  authority  following : — 

"  George,  by  the  grace  of  God,  &o. — Whereas  the  Governor  and  Company, 
&c.,  have,  by  their  petition  to  us,  humbly  represented  that,  being  encouraged  by 
our  royal  charter,  they  have  undertaken  a  very  great  work,  in  order  to  supply 
the  City  of  Westminster  and  parts  adjacent  with  water,  which  is  so  much 
wanted ;  and  that  they  have  so  far  succeeded  in  their  undertaking,  that  they 
intend  forthwith  to  make  their  reservoirs,  and  lay  their  mains  from  their  ma^ 
diioes  to  serve  those  reservoirs ;  but  that  they  cannot  have  a  proper  place  to 
make  a  reservoir  to  supply  our  palace  at  St.  James's  and  the  middle  and  lower 
part  of  Westminster,  unless  we  shall  be  graciously  pleased  to  permit  them  to 
make  use  of  the  canal  or  basin  lately  made  in  St.  James's  Park,  over  against 
Devonshire  House,  and  the  use  of  the  old  pond  adjoining  to  the  Deer-pen 
Grove  there;  and  have,  therefore,  humbly  prayed  the  liberty  to  use  and  enjoy 
the  said  basin  and  canal,  and  the  said  old  pond,  and  to  lay  a  main  or  mains 
throagfa  the  said  park,  to  and  from  the  same,  for  the  purposes  aforesaid  :  which 
petition  being,  by  the  Commissioners  of  our  Treasury,  referred  to  our  Surveyor* 
Geaeral,  he  hath,  amongst  other  things,  reported  that  this  undertaking,  which 
most  be  very  chargeable,  may  be  of  great  convenience  to  many  of  our  subjects 
in  and  about  Westminster ;  and  if  the  petitioners  be  allowed  the  use  of  the 
said  canal  and  old  pond  for  reservoirs,  our  palace  of  St.  James's  may  be  con<- 
staoUy  supplied  with  a  sufficient  quantity  of  water,  not  only  for  common  use, 
bat  for  a  fountain,  or  other  water- work,  which  we  at  any  time  may  think  fit 
r*l591  ^  ^^^  *made  in  our  garden  of  our  said  palace ;  and,  moreover,  that  the 
I*  ^  said  canal,  which  is  now  dry,  and  the  said  old  pond,  only  being  put 
into  and  kept  in  good  repair,  and  full  of  water,  which  the  petitioners  are 
willing  to  do  at  their  own  proper  charge,  will  be  an  ornament  to  that  part 
of  our  said  park,  rather  than  any  prejudice  to  it,  and  it  may  be  of  good  service 
to  have  two  sveh  bodies  of  water  ready,  in  case  of  fire :  all  which  we  having 
taken  into  our  royal  consideration,  are  graciously  pleased  to  gratify  the  peti- 
tiooenin  their  reqaest :— 'Know  ye,  therefore,  that  we,  for  the  considerations 
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aforesaid,  and  for  other  good  causes  and  coDsiderations  us  hereunto  moving,  have 
given,  granted,  and  assigned,  and  do  by  these  presents  give,  grant,  and  assign 
unto  the  said  governor  and  company,  &c.,  and  their  successors,  all  that  the 
canal  or  basin,  and  all  that  the  old  pond  in  our  said  park  afore  described,  to  be 
converted  into  reservoirs,  and  to  be  used  and  enjoyed  by  the  said  company 
and  their  successors  as  such  and  for  the  purposes  aforesaid,  for  and  during 
the  pleasure  of  us,  our  heirs  and  successors.  And,  moreover,  we  have  given 
and  granted,  and  by  these  presents  do  give  and  grant,  unto  the  said  governor, 
&c.,  and  their  successors,  and  such  agents,  servants,  workmen,  and  others,  as 
the  said  governor,  &c.,  shall  from  time  to  time  think  fit  to  employ,  full  and  free 
liberty,  license,  privilege,  and  authority,  from  time  to  time  and  at  all  times 
hereafter,  to  dig  and  break  up  the  ground  through  our  said  park,  for  laying 
therein  pipes  or  mains  to  the  said  old  pond  and  canal,  and  from  the  said 
old  pond  and  canal  to  such  places  as  shall  be  found  most  proper  for  convey- 
ing water  to  our  said  palace,  and  to  the  streets  and  houses  adjacent,  and 
and  also  for  altering,  repairing,  and  amending  such  pipes  and  mains  r^ci  gnn 
from  '''time  to  time,  as  occasion  shall  require.  Provided  nevertheless,  ^  ^ 
and  our  meaning  is,  that  the  grant,  power,  and  authority  hereby  given,  or 
meant  or  intended  to  be  given  to  the  said  company  and  their  successors, 
shall  be  subject  and  liable  to  the  rules  and  conditions  following ;  that  is  to 
say:" 

The  conditions  were,  that  the  company  should  lay  their  mains  and  pipes  in  a 
certain  line,  described  by  reference  to  a  plan;  that  the  ground  to  be  broken  up 
should  not- exceed  a  certain  breadth,  and  that  the  mains  or  pipes  should  be  of  a 
particular  quality  and  thickness ;  that  on  the  digging  up  of  the  ground  for  lay- 
ing, or  for  altering  or  repairing  the  mains  or  pipes,  it  should,  at  the  expense  of 
the  company,  be  made  good  again  as  soon  as  conveniently  could  be  done,  and 
sown  with  hay-seeds ;  and  that  the  company  should  repair  any  damage  to  be 
done  by  them  to  the  walls  or  otherwise  in  the  park.  It  was  further  stipulated 
as  follows : — 

'<  That  the  said  governor  and  company,  and  their  successors,  shall  supply  onr 
royal  palace  at  St.  James's,  with  such  quantity  of  water  as  shall  be  necessary, 
at  such  low  and  moderate  rates  as  the  Commissioners  of  our  Treasury,  or  High 
Treasurer  for  the  time  being,  shall  think  reasonable  to  direct  and  appoint. 

<<  That  the  ranger  of  our  said  park  for  the  time  being  shall  be,  and  is  hereby 
empowered  to  supervise  all  works  that  shall  from  time  to  time  be  done  within 
our  said  park  by  the  said  company  and  their  successors,  or  their  agents,  ser- 
vants, workmen,  and  others,  in  pursuance  of  this  our  grant,  license,  and  autho- 
rity;  and  to  inspect  and  see  that  the  said  works  be  at  all  times  done  and  per- 
formed in  manner  before  directed ;  and  to  order  the  said  company,  and  their 
successors,  to  rectify  and  reform  *the  works  they  shall  do  and  perform,  r4:if*-|-i 
or  be  at  any  time  a-doing  or  performing,  in  case  they  be  not  done  and  ^  -^ 
performed  conformable  to  the  aforegoing  rules  and  directions."  The  ranger  of 
the  park,  and  other  his  Majesty's  officers  whom  it  might  concern,  were  required 
to  be  aiding  and  assisting  to  the  company  in  the  execution  of  the  powers,  privi- 
leges, and  authorities  thereby  granted  or  meant  to  be  granted.  The  warrant 
was  "Given  at  his  Majesty's  palace,  at  Whitehall,  the  29  th  day  of  July,  1725, 
in  the  eleventh  year  of  his  Majesty's  reign.  By  their  Excellencies'  command. 
— (Signed)  R.  Walpolb.    Chas.  Turner     Geo.  Dodinqton." 

tinder  this  warrant  the  company  have  ever  since  used  the  pond,  and  have 
made  the  reservoir,  and  basin  and  tanks,  and  laid  the  pipes  above-mentioned  in 
the  Green  Park,  and  have  conveyed  water  into  the  said  reservoir  or  basin,  and 
through  it  in  its  progress  to  the  houses  they  supply.  The  tanks  are  works  ne- 
cessary to  the  reservoir  or  basin,  and  to  be  considered  as  a  part  of  it.  About 
two  years  ago,  when  certain  improvements  were  being  made  in  that  vicinity, 
the  company  were  required  by  the  crown  to  cleanse  and  reconstruct  the  reser- 
voir, and  to  brick  the  sides  and  bottom,  which  they  did  under  the  snperinten- 
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deuce  of  the  crown  surveyor }  at  the  eame  time  they  erected  tanks  and  other 
works  for  cleansing  the  surface  of  the  water  while  in  the  reservoir,  and  keeping 
it  at  a  proper  level.  They  have  also,  at  a  considerahle  expense,  enclosed  the 
reservoir  with  an  ornamental  railing,  under  the  same  superintendence,  it  having 
been  represented  to  them,  on  behalf  of  the  crown,  that  some  fence  was  necessary 
r*1621  ^  P^o^eii^  ^o  recurrence*  of  accidents,  some  of  which  had  lately  hap- 
I-       -■  pened. 

The  company  have  no  interest  in  the  basin  or  in  the  soil,  other  than  is  con- 
veyed by  the  royal  warrant,  nor  do  they  occupy  it  farther  than  as  above  stated. 
The  nse  of  it  is  not  essential  to  their  purposes,  but  it  is  beneficial  to  them  by 
enabling  them  to  charge  or  fill  their  main  pipes  without  working  their  engines 
at  the  head  of  their  works,'  and  the  company  are  by  this  means  oetter  enabled 
to  use  the  said  engines  when  they  think  proper  for  the  supply  of  other  districts 
than  those  communicating  with  the  reservoir,  and  for  other  purposes;  and  in 
particular  it  may  be  useful  in  case  of  fire.  The  fish  in  the  reservoir  have  been 
taken  by  the  deputy  ranger,  the  company  not  objecting;  and  the  company  have 
been  always  restrained  from  making  alterations  in,  or  doing  repairs  to,  the  basin, 
nnless  by  the  express  permission  of  the  crown  surveyor,  and  under  his  inspec- 
tion. They  pay  no  rent,  and  are  paid  for  supplying  the  palace,  in  the  same 
manner  as  for  the  supply  of  their  other  customers. 

The  question  for  the  consideration  of  the  Court  was,  whether  any,  and  what 
portion,  of  the  works  in  the  Green  Park,  before-described,  was  rateable  to  the 
relief  of  the  poor  of  the  said  parish ;  and  the  case  fixed  the  rates  to  be  assessed, 
if  the  Court  should  be  of  opinion  that  the  reservoir,  and  works  forming  part  of 
it,  were  rateable,  and  not  the  pipes  within  the  park ;  or  the  pipes  only,  or  both. 
r*l631  ^^  question  was  made  as  to  the  "^pipes  in  the  streets.  The  case  was 
^       ^  argued  in  Easter  term.' 

Sir  James  Scarlett^  J,  L,  Adolphus,  and  Channdl,  in  support  of  the  rate. 
First,  as  to  the  reservoir  and  works  annexed.  The  question  is,  whether  the 
company  are  occupiers  of  the  reservoir,  or  have  only  an  easement  in  it.  It  is 
elear  from  the  king's  grant,  that  a  continued  and  exclusive  enjoyment  of  it  was 
contemplated.  The  terms  used  in  granting,  the  reasons  assigned  in  the  recital, 
the  purposes  enumerated,  and  the  conditions  imposed,  all  show  this.  The  case, 
therefore,  is  not  like  that  of  Bex  v.  The  Mersey  and  Irwell  Navigation  Com- 
pany, 9  B.  &  C.  95 ;  where  the  parties  rated  had  (as  to  the  bed  of  the  river)  a 
mere  privilege,  and  took  nothing  corporeal  by  the  authority  given  them,  and  had 
no  exclusive  occupation.  The  same  distinction  will  apply  to  Bex  v,  Thomas,  9 
B.  &  0.  114 ;  and  Bex  v.  The  Undertakers  of  the  Aire  and  Calder  Navigation, 
9  B.  &  C.  820.  There  nothing  was  held  but  an  incorporeal  hereditament ;  here 
the  Company  have  the  soil  for  the  purpose  of  keeping  water  in  it.  They  have 
a  possession,  in  respect  of  which  they  might  maintain  trespass,  Dyson  v.  Collick,  5 
B.  k  A.  600.  In  fiCex  v.  Jolifie,  2  T.  B.  90,  a  person  who  rented  a  mere  way-leave 
OTer  another's  land  was  held  not  rateable ;  but  in  Bex  v.  Bell  and  Others,  7  T.  B. 
598^  where  parties  held  a  lease  of  wagon-ways,  constructing  the  ways  as  was 
most  convenient  to  themselves,  and  excluding  all  persons  but  themselves  and 
1^1641  ^^^'^  whom  they  authorized,  the  rate  was  confirmed.  *The  difference  is 
^  -1  the  same  between  this  and  the  three  cases  above  cited.  If  the  crown 
had,  by  such  a  grant  as  this,  given  the  company  a  granary  to  keep  corn  in,  there 
eodld  have  been  no  doubt  as  to  the  occupation ;  it  makes  no  difference  here,  that 
the  premises  granted  are  an  excavation  in  the  ground,  and  the  thing  kept  upon 
them  is  water.  The  water  which  they  sell,  is  as  much  the  goods  of  the  company  as 
if  it  were  grain,  or  oil.  In  Bex  v.  The  Mayor,  &c.,  of  Bath,  14  East,  619,  Lord 
Ellknbobough  said,  ''  They  (the  corporation)  are  occupiers  of  the  reservoirs, 
which  they  are  empowered  to  make,  and  in  which  the  water,  which  they  are  also 
Mithorized  to  collect,  is  kept.''     It  is  true  the  occupation  in  this  case  is  only 

1  Th«  water  is  brought  firom  the  Thames.    Bee  the  act,  8  G.  1,  o.  26. 
>  Before  DBntAS,  G.  J.,  Littlxdalb  and  Parkb,  Jb. 
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daring  pleasare,  but  that  is  immaterial.  In  Rex  v.  Bell,  7  T.  R.  600,  Lord 
Kenyon  said,  **  the  question  is  merely,  whether  the  defendants  are  or  are 
not  possessed  of  property  that  is  rateable  to  the  poor.  We  are  not/'  he  says, 
^<  to  inquire  into  the  titles  of  the  oocupiers."  The  same  doctrine  was  before 
laid  down  in  Lord  Bute  v,  Orindall,  1  T.  R.  338.  In  that  case,  and  in  Rex  v. 
Terrott,  3  East,  506,  the  occupation  was  at  the  pleasure  of  the  crown.  The  con- 
ditions imposed  in  this  case  make  no  difference,  but  rather  tend  to  show  the  ex- 
clusiveness  of  the  company's  occupation.  At  all  events  they  are  only  like  the 
covenants  in  many  leases,  to  cultivate  in  a  certain  manner,  or  to  do  repairs  sub- 
ject to  the  approbation  of  the  landlord's  surveyor. 

Then  as  to  the  pipes.  No  question  is  made  as  to  the  pipes  laid  in  the  streets, 
and  there  is  no  substantial  distinction  between  them  and  those  in  the  park* 
The  Company  are  empowered  to  break  the  soil  there,  for  '''the  purpose  0^1-4:155-1 
laying  therein  their  pipes  and  mains ;  and  that  is  done.  The  purpose  of  ^  •* 
these  pipes  is  as  permanent  as  that  of  the  reservoirs,  which  would  be  useless 
without  them.  In  Rex  v.  The  Mayor,  &c.,  of  Bath,  14  East,  618,  where  the 
corporation  were  held  rateable  as  occupiers  of  their  reservoirs,  the  Court  being 
of  opinion  that  these  came  within  the  description  of ''  land"  in  43  Eliz.  c.  2,  Lord 
Ellenborough  said :  "  I  confess  I  have  great  difficulty  in  distinguishing 
between  the  case  of  water  collected  in  a  trunk,  or  reservoir,  so  many  yards  wide, 
or  in  pipes  so  many  inches  wide,  each  being  attached  to  the  soil."  And  in  Rcz 
V.  The  Rochdale  Water-works  Company,  1  M.  &  S.  634,  the  pipes  and  reser- 
voirs were  held  to  be  undistinguishable,  and  both  liable  to  the  rate.  A  reser- 
voir receiving  water  in  one  part,  and  discharging  it  in  another,  is,  in  fact,  no- 
thing more  than  an  open  pipe.  In  Bexv,  The  Birmingham  Oas-Light  Company, 
1  B.  &  C.  506,  it  was  taken  for  granted  that  the  company  were  rateable  for  their 
gas-pipes ;  and  this  was  expressly  held  in  Rex  17.  The  Brighton  Gas-Light  Com- 
pany, 5  B.  &  C.  466.  In  Rex  v.  The  Mersey  and  Irwell  Navigation  Company, 
Parke,  J.,  says,  (9  B.  &  C.  112)  :  <'No  person  can  be  an  occupier,  unless  he 
has  the  exclusive  right  to  enjoy  some  portion  of  the  soil.  The  companies  who  have 
gas-pipes  have  the  exclusive  right  to  enjoy  a  portion  of  the  soil :  they  have  the 
exclusive  right  of  occupying,  by  means  of  these  pipes,  that  portion  of  the  soil  in 
which  the  main  is."  It  is  true  that,  in  the  present  case,  the  ranger  is  rated  for 
the  herbage  on  the  surface  of  the  soil  under  which  the  pipes  are  laid  ;  but  there 
is  no  doubt  that  the  surface  of  land  may  be  in  one  person,  while  the  substratum 
is  *in  another,  who  may,  or  may  not,  have  the  privilege  of  using  that  un-  r«i  gg-i 
der-portion :  Rowe  v,  Brenton,  8  B.  &  C.  766.  Here,  by  the  royal  warrant,  L  ^ 
that  privilege  is  in  the  company,  and  they  occupy  the  substratum  by  their  pipes. 

F,  Pollock  and  Bodkin,  contrk.  It  would  be  difficult,  after  the  cases  of  the 
Birmingham  and  Brighton  Gas-Light  Companies,  1  B.  &  C.  506,  and  5  B.  &  C. 
566,  to  contend,  generally,  that  pipes  of  this  description  are  not  rateable. 
But  here  the  herbage  of  the  ground  under  which  the  pipes  are  laid  is  the 
ranger's,  and  he  is  rated  for  it;  and  there  is  no  authority  for  the  rating  of  an 
underground  occupation,  where  the  surface  of  the  soil  is  in  different  hands. 
This  view  appears  to  have  been  taken  by  Bulleb,  J.,  in  Rex  v.  Joliffe,  2  T.  R. 
94 ;  where  he  observes,  that  the  appellant  had  a  mere  way-leave  over  the  sur- 
face, and  if  he  could  be  assessed  for  that,  the  soil  would  be  doubly  rated.  The 
rating  of  pipes  under  the  streets  does  not  affect  this  question^  because  no  per- 
son is  rated  for  the  surface  of  the  streets.  In  the  cases  cited  on  the  other  side, 
as  to  occupation  by  pipes,  the  parties  had  an  absolute  interest  in  the  soil,  or  at 
least  no  one  else  had  a  rateable  interest.  The  dictum  of  Parke,  J.,  which  has 
been  cited,  is,  that  no  person  is  an  occupier,  unless  ho  has  the  exdusive  right  to 
some  portion  of  the  soil.  It  cannot  be  said  that  if  the  owner  of  a  field,  or  a 
house,  gives  permission  for  pipes  to  be  passed  under  part  of  his  property,  there 
is  a  rateable  occupation  by  means  of  such  pipes.  As  to  the  reservoir,  it  was 
not  made  by  the  company ;  they  had  only  the  King's  permission  to  avail  them- 
selves of  it,  as  if  the  crown  had  permitted  *them  to  make  use  of  the  Ser-  pici  ^-*-i 
pontine  River,  or  Virginia  Water,  for  a  like  purpose.     There  is  no  exclu-  L        -^ 
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rire  ooeapation.  The  recital  of  the  warrant  of  Geo.  1,  which  states  the  peti- 
tion of  the  Gompanjy  shows,  that  they  did  not  even  ask  for  an  exclnsiye  occu- 
pation :  the  J  only  prayed  the  liberty  to  use  and  enjoy  the  reservoir  and  pond ; 
that  petition  only  was  referred  to  the  Commissioners  of  the  Treasury  ;  and  the 
Rcommendation  of  the  Surreyor-Gkneral,  and  the  grant  of  the  crown  there- 
opon  made,  are  not  to  be  extended  in  construction  beyond  what  the  parties 
asked.  The  crown  only  gives  the  use  of  a  reservoir  and  pond.  The  case  may 
be  different,  in  this  point  of  view,  as  to  the  pipes,  because  the  Company  do  ask 
permission  to  <<  lay  their  mains,"  which  may  imply  an  exclusive  occupation ; 
bat  with  respect  to  the  reservoir,  there  is  no  such  occupation  asked  or  given : 
they  use  it  in  common  with  the  crown.  The  Board  of  Works  might  at  any 
time  exercise  a  control  over  it.  Substantially,  the  Company  have  no  greater 
interest  in  this  basin,  than  the  Mersey  and  Irwell  Navigation  Company  had  in 
the  water  under  their  jurisdiction  in  the  case  cited  on  the  other  side,  9  B.  &  C  95. 
It  is  nothing  more  than  the  case  of  proprietors  obtaining  leave  to  pass  a  body  of  wa- 
ter thnmgh  lands  of  the  crown,  on  condition  of  keeping  it  in  an  ornamental  state. 

Benman,  C.  J.  I  think  it  is  quite  clear  the  pipes  in  the  park  are  rateable. 
The  ranger  is  rated  for  the  herbage  only.  It  is  evident,  therefore,  that  the 
soil  beneath  may  be  rated  in  the  hands  of  other  persons,  who  have  the  exclu- 
nve  use  and  possession  of  that.  As  to  the  reservoir,  the  Court  will  take  time 
to  look  into  the  grant,  and  consider  its  effect. 

r*l6S1  *LiTTLEi>AL£,  J.  As  to  the  pipes  in  the  park,  I  entertain  no  doubt. 
*-  ^  The  circumstance  of  the  herbage  being  rated  in  the  hands  of  the  ranger, 
afferds  no  ground  for  exempting  them. 

Parke,  J.  I  am  of  the  same  opinion.  Nothing  is  rated  in  the' ranger's 
hands  bat  the  herbage. 

As  to  the  other  part  of  the  case,  Cur.  adv.  vult. 

In  the  present  term,  the  judgment  of  the  Court  was  delivered  by 

Benman,  C.  J.,  who,  after  stating  the  case,  proceeded  as  follows : — ^With  re- 
9f6ei  to  the  pipes  laid  in  the  park,  it  was  admitted  by  the  learned  counsel  for 
^e  appellants,  that,  unless  he  could  distinguish  this  case  from  those  in  which 
it  was  decided  that  pipes  of  similar  companies  laid  in  the  streets  were  rateable, 
the  rate  in  the  present  instance,  in  that  respect,  must  be  confirmed.  The  ground 
of  distinction  was,  that  here  another  person  was  rated  for  the  surface  of  the 
land  under  which  the  pipes  were  placed.  But  we  are  clearly  of  opinion  that  this 
makes  no  difference.  That  part  of  the  soil  which  the  Company  occupied  was  not 
included  in  that  rate.  Upon  this  question  the  Court  expressed  a  clear  opinion 
in  the  coarse  of  the  argument. 

The  only  reason  for  deferring  our  judgment  was,  that  we  might  have  an  op- 
pcfftanity  of  more  attentively  considering  the  effect  of  the  royal  warrant,  under 
which  the  reservoirs  were  made.  We  have  done  so ;  and  we  are  of  opinion  that 
it  gave  to  the  Company  as  much  interest  in  the  space  where  their  reservoirs  are 
P1691  "'^^y  ^  ^°  ^^^^  where  the  pipes  are  laid.  It  is  impossible  *to  distin- 
^  -'guish  one  from  the  other.  Their  interest,  indeed,  in  the  former  is 
expressly,  in  the  latter  by  implication,  at  will  only ;  but  a  tenant  at  will  is, 
nniil  the  will  be  determined,  an  occupier  of  the  land ;  and  as  the  company  are, 
on  the  authority  of  the  decided  cases,  the  occupiers  of  the  land  filled  by  the 
pipes,  they  must  be  considet^  as  the  occupiers  of  that  where  the  reservoirs  are 
constructed.  They  appear  to  us  to  have  the  exclusive  right  in  a  portion  of  the 
toil  in  both  cases,  though  for  a  limited  purpose  only. 

Bate  confirmed,  for  the  amount  stated  in  the  case. 


ne  KINO  V.  the  Inhabitants  of  ST.  JOHN  BEBWAEDINE.    June  I. 

A  p«raoii  of  the  age  of  twenty-one  years,  is  not  a  poor'  child  whom  the  parish  officers  are 
to  bind  oat  apprentice  witii  the  assent  of  two  justices,  within  the  meaning  of  the  56 
Q.  8,  c.  189. 
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flection  11,  of  that  itatate  extends  only  to  indentores  of  ^prcnticcship  of  poor  children ; 
and,  thmfore,  an  indentore  wberebj  a  perwm  of  the  age  of  twenty-fonr  is  bonnd  ap- 
prentice, part  of  the  premiom  being  paid  ont  of  the  public  parocMal  fnnds,  does  not 
require  the  assent  of  two  justices. 

On  appeal  against  an  order  of  two  jiisticesy  whereby  Bobert  Shirton  was  re- 
moved from  the  parish  of  Saint  John  Bedwardine  to  the  parish  of  Hanbnry,  both 
in  the  county  of  Worcester,  the  sessions  quashed  the  order^  sabjeet  to  the 
opinion  of  this  Court  on  the  following  case : — 

The  pauper,  R.  Shirton,  had,  before  he  was  twenty-one  years  of  age,  gained 
a  settlement  in  Hanbnry,  by  a  hiring  and  service  for  a  year  with  one  John 
Stain.  After  he  came  of  age,  and  before  he  was  twenty-four,  being  lame,  he 
applied  for  relief  to  the  overseers  of  Hanbury,  who  recommended  him  to  learn 
some  trade,  but  refused  to  bind  him  out;  nevertheless,  they  promised 
*that,  if  he  could  find  a  master,  they  would  give  him  4^.  The  pauper  r^ci -ta-i 
then  put  himself  apprentice  to  one  Hatch,  living  in  St.  John  Bed-  ^  -^ 
wardine.  The  parish  officers  of  Hanbnry  gave  the  money  to  the  pauper,  who 
paid  it  to  Hatch.  The  indenture  was  by  deed,  sealed  by  the  master  and  the 
apprentice,  but  was  not  approved  of  by  two  justices.  Whilst  under  this  inden- 
ture, the  pauper  slept  for  more  than  forty  nights  in  St.  John  Bedwardiye,  and 
would  be  settled  there,  if  the  indenture  were  good  in  law. 
.  Lee,  in  support  of  the  order  of  sessions.  The  pauper  being  above  the  age  of 
twenty-one  years  when  bound,  was  not  a  **  poor  child*'  within  the  meaning  of 
those  words  in  56  Geo.  3,  c.  139,  s.  11.  The  5  Eliz.  c.  4,  s.  26,  enacted,  that 
every  householder  dwelling  and  exercising  an  art  or  mystery  in  any  town  cor- 
porate, might  have  and  retain  the  son  of  any  freeman  to  serve  and  be  bound  as 
an  apprentice  for  seven  years  at  the  least,  so  as  the  term  of  such  apprentice 
should  not  expire  before  such  apprentice  should  be  of  the  age  of  twenty-four 
years  :  and  sect.  36,  provided,  '*  that  no  person  should,  by  force  or  color  of  that 
statute,  be  bound  to  enter  into  any  apprenticeship,  other  than  such  as  were 
under  the  age  of  twenty-one  years,"  see  54  G.  3,  c.  96.  The  18  G.  3,  c.  47, 
after  reciting  43  Eliz.  c.  2,  s.  5,  which  authorized  parish  officers,  by  the  assent 
of  two  justices,  to  bind  children  of  parents  who  were  not  able  to  keep  and 
maintain  them,  to  be  apprentices  till  such  man-child  should  come  to  the  age  of 
twenty-four  years,  enacts,  that  any  man-child  bound  apprentice  under  the  said 
act,  shall  be  bound  ''  for  no  longer  term  than  till  such  ^child  shall  come  pici  7-1-1 
to  the  age  of  twenty-one  years."  The  stat.  56  G.  3,  c.  139  (as  appears  L  ^^  ^J 
by  the  preamble),  was  passed  to  remedy  the  grievances  which  had  arisen  from 
the  binding  of  poor  children  apprentices  by  parish  officers,  to  improper  persons, 
and  to  persons  residing  at  a  distance  from  the  parishes  to  which  such  poor 
children  belonged,  whereby  the  parish  officers  and  the  parents  of  such  children 
were  deprived  of  the  opportunity  of  knowing  the  manner  in  which  such  children 
were  treated,  and  enacts  (sect.  1),  that  before  any  child  shall  be  bound  appren- 
tice by  the  parish  officers,  such  child  shall  be  carried  before  two  justices,  and 
they  are  to  inquire  into  the  propriety  of  binding  such  child  apprentice  to  the 
proposed  master,  and  also  whether  he  reside,  or  have  his  place  of  business, 
within  a  reasonable  distance  from  the  place  to  which  such  child  belongs ;  and  if 
the  father  or  mother  of  such  child  be  living,  and  reside  in  or  near  the  place  to 
which  such  child  shall  belong,  such  justices  are  (if  they  think  fit)  to  examine 
such  father  or  mother;  and  if  they,  the  justices,  thmk  it  proper,  they  are  to  make 
an  order  for  the  binding.  The  justices,  therefore,  are,  in  fact,  invested  with  the 
character,  and  are  to  perform  the  duties  of  parents,  in  selecting  a  proper  master. 
A  person,  however,  who  has  attained  the  age  of  twenty-one  does  not  require 
their  protection,  but  is  capable  of  judging  for  himself  as  to  the  fitness  of  the 
master  to  whom  he  is  to  be  bound :  he  does  not  come  within  either  the  spirit 
of  the  act,  or  the  meaning  of  the  word  child.  It  will  be  said,  however,  that  as- 
suming the  pauper  not  to  have  been  a  poor  child  within  the  meaning  of  the 
act^  and  admitting  that  the  first  ten  sections  apply  to  poor  children  only,  still 
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section  11,  applies  to  all  indentures  whatever,  whereby  parties,  whether  children 
r*1721  ^'  ^^h  ™^^  *^  bound.  That  section,  after  reciting,  that  the  salutary 
I-  -■  provisions  of  the  43  Eliz.  are  frequently^evaded  in  binding  out  poor 
children^  enacts,  '^  that  no  indenture  of  apprenticeship  by  reason  of  which  any 
expense  whatever  shall  be  incurred  by  the  public  parochial  funds,  shall  be  valid 
and  effectual,  unless  approved  of  by  two  justices,  according  to  the  provisions  of 
the  said  act  and  of  this  act/'  The  enacting  words  here  must  be  restrained  to 
such  indentures  as  were  within  the  general  mischief  intended  to  be  prevented ; 
— that  was  the  improper  binding  out  of  poor  children.  Besides,  here  no  payment 
was  iliade  by  the  parish  officers  for  binding  the  pauper.  The  putting  out  was 
not  occasioned  by  them  :  they  gave  him  relief,  and  he  applied  it  in  learning  a 
trade.  And  Rex  v.  St.  Peter  Hereford,  1  B.  &  Ad.  916,  shows  that  s.  11, 
must  be  construed  with  some  restrictions. 

GocUofiy  contr^.    The  pauper,  at  the  time  of  the  binding,  was  within  the 
meaning  of  the  term  <<  poor  child"  in  56  O.  3,  c.  139.     The  stat.  43  Eliz.  c.  2, 
contemplated  that  a  party  might  continue  a  poor  child  till  the  age  of  twenty- 
four  years.     [Parke,  J.     That  the  apprenticeship  might  continue  till  then, 
but  not  that  a  party  up  to  that  age  might  be  bound  by  the  parish  officers.]     A 
person  who  continues  part  of  his  father's  family  after  twenty-one  is  not  emanci- 
pated ;  Rex  V.  Sowerby,  2  East,  276.  [Denman,  C.  J.     In  that  sense  a  party 
might  continue  a  child  all  his  life.]     Then,  secondly,  the  56  O.  3,  c.  138,  s.  11, 
avoids  every  indenture  of  apprenticehip,  if  any  part  of  the  consideration  for  it, 
or  the  expense  relating  to  it,  is  paid  out  of  the  parish  fands,  unless  it  receive 
the  assent  of  two  justices.     Rex  v.  St.  Paul's  Exeter,  10  B.  &  C.  12,  shows 
1^1731  *^^^  ^^^  ^^^^  ^^  sections  apply  to  cases  where  the  parish  officers  are  par- 
^       ^  ties  to  the  indenture,  and  the  eleventh  to  cases  where  the  parish  officers 
do  not  join  in  the  indenture,  but  where  some  part  of  the  expense  is  paid  out  of  the 
public  parochial  funds.     The  object  in  that  section  is  to  protect  parishes  against 
a  wanton  or  clandestine  expenditure  of  their  funds.     It  is  perfectly  consistent 
with  the  language  used  by  the  legislature,  that  the  first  ten  sections  may  apply 
to  the  binding  out  of  poor  children,  and  the  eleventh  to  all  indentures  whatever. 
Denman,  0.  J.     It  is  impossible  to  say  that  a  person  who  has  attained  the 
fall  age  of  twenty-one  years,  is  a  poor  child  within  the  meaning  of  this  statute. 
Although  a  person  might  have  been  compelled  to  serve  as  an  apprentice  till  the 
age  of  twenty-four,  it  does  not  follow  that  he  might  be  bound  by  indenture  after 
twenty-one.     It  is,  however,  said  that  the  enacting  words  of  the  eleventh  section 
are  not  confined  to  indentures  of  apprenticeship  of  poor  children,  but  extend  to 
all  indentures.     The  words,  "  no  indenture,"  are  undoubtedly  very  large,  but 
they  must  be  construed  with  reference  to  the  recital,  and  to  the  concluding 
words  of  the  clause.    The  recital  refers  to  the  binding  out  of  poor  children ;  and 
the  enactment  is,  that  '^  no  indenture  by  reason  of  which  any  expense  whatever 
shall  be  incurred  by  the  public  parochial  funds  shall  be  valid,  unless  approved 
of  by  two  justices,  according  to  the  provisions  of  the  said  act  and  of  this  act." 
Now  the  provisions  of  the  recited  act,  as  to  the  binding  out  of  apprentices,  apply 
to  children  whose  parents  shall  not  be  thought  by  the  parish  officers,  able  to 
keep  and  maintain  them ;  and  the  provisions  of  56  O.  3,  c.  139,  in  the  first  ten 
r*l741  ^^^^^^^9  ^PP^y  ^  ^^  binding  out  of  poor  '''children.     Rex  v.  St.  Paul's 
I-       ^  Exeter,  10  B.  &  C.  12,  does  not  show  that  the  first  ten  sections  contem- 
plate children  and  the  eleventh  those  who  are  not  children. 

LiTTLEDALE,  J.  I  think  the  first  ten  sections  of  the  56  O.  3,  c.  139,  apply 
to  children  under  the  age  of  twenty-one  years.  The  first  section  directs  the 
justices  to  inquire  into  the  propriety  of  binding  the  child  apprentice,  and  whether 
the  intended  master  has  his  place  of  business  within  a  reasonable  distance  from 
the  place  to  which  such  child  shall  belong,  and  if  the  father  or  mother  of  the 
child  be  living,  they  are  to  examine  them.  There,  the  word  child  is  used  in  its 
ordinary  sense.  Then  it  is  said  that  sect.  11  has  no  limitation,  but  applies  to 
all  indentures  whatever,  of  children  or  others.  I  should  have  doubted  as  to 
Vol.  XXVIL— 6 
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this  pointy  because  it  seems  reasonable  that  the  check  there  imposed  should  be 
provided  for  in  all  cases ;  bat  the  words  in  the  latter  part  of  the  olaose  are, 
'<  according  to  the  provisionB  of  the  said  act  and  of  this  act ;''  and  those  provi- 
sions apply  to  the  bindmg  out  of  children  only.  It  follows  that  sect  11  can 
apply  only  to  indentnres  whereby  children  are  bonnd. 

Paeke,  J.  I  am  clearly  of  opinion,  that  a  person  above  the  age  of  twenty- 
one  years  is  not  a  poor  child  within  the  meaning  of  this  statute.  My  only  doubt 
has  been,  whether  sect  11  applies  to  indentures  of  all  persons  whether  children 
or  not.  The  concluding  words  of  that  section,  satisfy  me  that  it  is  confined  to 
indentures  of  apprenticeship  of  poor  children  only.  The  words  of  the  enacting 
part  of  a  clause  may  be  lar^  than  the  recital,  and  where  theyN  are,  they  will 
^comprehend  any  case  within  the  general  mischief  intended  to  be  pre*  r^yr^-i 
vented.  But  here,  that  was  the  improper  binding  out  of  poor  children  ■-  ^ 
by  parish  officers.  The  first  ten  sections  apply  to  such  children  only.  Then 
sect.  11  recites,  that  the  salutary  provisions  of  the  43  Eliz.  are  frequently 
evaded  in  the  binding  out  of  poor  children,  and  the  premium,  or  part  thereof, 
is  clandestinely  provided  by  parish  officers,  who  are  thus  enabled  to  bind  out 
poor  children  without  the  sanction  of  justices.  The  mischief  recited  in  that 
section,  therefore,  is  not  so  much  the  misapplication  of  the  parish  funds,  as  the 
binding  out  of  poor  children  without  the  sanction  of  justices.  Then  the  enact- 
ment is,  **  that  no  indenture  of  apprenticeship,  by  reason  of  which  any  expense 
shall  be  incurred  by  the  public  parochial  funds  shall  be  valid,  unless  approved 
of  by  two  justices  according  to  the  provisions  of  the  said  act  and  of  this  act" 
Now,  the  provisions  of  the  43  Eliz.  c.  2,  on  this  head,  and  those  of  the  first  ten 
sections  of  56  6.  3,  c.  139,  apply  to  indentures  whereby  a  child  or  children  are 
bound  out.  The  latter  words,  therefore,  of  the  enacting  clause,  ccmtrol  the 
former,  and  confine  them  to  indentures  of  apprenticeship  whereby  poor  children 
are  bound. 

Pattebon,  J.  Looking  at  the  terms  of  s.  11, 1  have  not  the  least  doubt  that 
it  is  confined  to  indentures  of  poor  children.  The  enactment  b,  that  no  inden* 
tnre,  by  reason  of  which  any  expense  whatever  shall  be  incurred  by  the  public 
parochial  funds,  shall  be  valid,  unless  approved  of  by  two  justices,  according  to 
the  provisions  of  the  said  act  and  of  this  act.  Now,  those  provisions  authoraed 
justices  to  approve  of  indehtures  only  whereby  poor  children  were  bound  out  by 
the  parish  "^officers.  The  enactment,  therefore,  which  avoids  the  inden-  ptci  ^rg-i 
tures  unless  approved  of  by  two  justices,  being  construed  with  reference  ^  -^ 
to  those  provisions,  can  apply  only  to  the  bin£ng  of  poor  children. 

Order  of  sessions  confirmed. 


The  EISQ  v.  The  Inhabitants  of  BANBURY.    June  1. 
(BANBURY  V.  WITNEY.) 

Pauper  was  bouid  apprentiee  for  seven  years  to  a  breeohee-makery  and  served  his 
master  half  a  year ;  the  Utter  then  failed  in  business,  and  told  the  pauper  he  might  go 
and  work  for  one  B.,  who  lived  in  another  pariah,  and  if  pauper  did  not  beoome 
troublesome  to  him,  the  first  master,  or  to  lus  parish,  till  the  end  of  his  time,  he 

'  wonld  give  pauper  his  watch.  The  pauper  agreed  wiUi  B.,  and  worked  for  him  at 
breeches-making,  by  the  piece,  at  the  usual  rate.  B.  frequently  carried  messages 
between  the  first  master  and  the  pauper.  The  latter  having  worlrad  for  B.  a  year,  in 
B.'s  parish,  agreed  (with  the  consent  of  his  first  master)  to  work  by  the  piece  for  C, 
another  breeohes-maker.  Hying  in  a  third  parish,  who  gave  better  terms.  While  he  so 
worked  for  C.  his  first  master  came  to  see  him,  and  again  promised  him  his  watch  at 
the  end  of  his  time.  The  pauper  worked  two  years  tor  C,  liTine  in  G.'s  parish ;  he 
afterwards  left,  and  his  first  master  then  sent  him  his  watch.  Ae  pauper  kept  his 
earnings  and  maintained  himself: 

Held,  by  Bbnmait,  C.  J.,  LiTTLinALi,  J.,  and  Pattisoh,  J.  (Pabxb,  J.,  dissentiente), 
that  the  inhabitation  of  the  pauper  in  the  parishes  of  the  second  and  third  masters 
was  connected  with  the  apprenticeship,  and  that  he  thereby  gained  settlements  in 

'  those  parishes. 
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On  appeal  againBt  an  order  of  two  justices,  whereby  Richard  Carpenter  and 
his  three  children  were  removed  from  the  parish  of  Banbury  to  the  parish  of 
Witney^  both  in  the  county  of  Oxford,  the  sessions  discharged  the  order,  subject 
to  the  opinion  of  this  Court  on  the  following  case : — 

By  indenture  of  apprenticeship,  dated  the  10th  of  Sept.,  1801,  the  pauper, 
R.  Carpenter,  was  bound  apprentice  by  the  trustees  of  a  charity  in  Charlbury, 
to  J.  Hobbs,  of  Witney,  tailor  and  breeches-maker,  to  serve  for  seven  yeiurs. 
The  master's  covenants  were,  to  teach  the  trades,  and  to  find  the  apprentice 
sufficient  meat,  drink,  washing,  lodging,  clothing,  and  all  other  necessaries  during 
the  term.    The  pauper  entered  into  his  service  on  the  6th  Sept.,  1801,  at  which 
r'^lTTI  ^^^  ^^  ^^  about  twenty  years  of  age,  and  served  his  master  *in  Wit- 
L         ^  ney  about  half  a  year.     Hobbs,  the  master,  then  failed  in  business,  but 
did  not  become  bankrupt ;  and,  having  little  or  no  work  for  the  pauper  to  do, 
said, — *^  Richard,  it  is  of  no  use  your  stopping  here ;  I  have  nothing  for  you  to 
do;  you  had  better  go,  if  you  can  get  a  place;  Barry  of  Bloxham,  wants  hands, 
and  he  is  a  Witney  man,— ^you  may  go  and  work  for  him,  if  you  like;  and  if 
you  do  not  become  troublesome  to  me  or  Witney  parish  till  the  end  of  your 
time,  you  shall  have  my  watch,"  which  he  then  showed  him.     The  pauper  went 
to  Barry  at  Bloxham  (which  is  about  twenty  miles  from  Witney) ;  he  paid  his 
own  conveyance.     The  pauper  agreed  with  Barry  to  work  for  him,  and  to  receive 
28.  M.  a  pair  for  making  breeches,  which  was  the  regular  price.     Barry  used 
often  to  go  to  Witney ;  and  several  times  carried  friendly  messages  between  the 
pauper  and  Hobbs.     The  pauper  worked  for  Barry,  in  Bloxham  parish,  a  year, 
maintaining  himself  by  the  wages  he  received ;  he  then  heard  that  one  Baker,  of 
Banbury,  wanted  hands,  and  that  he  gave  better  wages  than  Barry ;  he  there- 
fore sent  by  letter  to  Hobbs  for  his  leave  to  work  for  Baker,  and  received  a 
verbal  assent  from  Hobbs,  and  a  promise  to  come  and  see  him.     The  pauper 
went  to  Baker,  and  a^eed  to  work  for  him  to  make  breeches  at  2s,  9d,  a  pair. 
After  the  pauper  had  been  with  Baker  about  three  months,  Hobbs  came  to 
Banbury  to  buy  leather  of  Baker,  and  told  the  pauper  he  was  glad  to  see  him 
doing  so  well  for  himself,  and  going  on  so  comfortably ;  he  gave  the  pauper  1^., 
and  again  promised  him  the  watch  when  his  time  was  out.     He  afterwards 
came  again  to  buy  leather,  and  again  saw  the  pauper  at  Baker's,  at  work,  and 
repeated  his  promise  of  the  watch.     The  pauper  worked  for  Baker  two  years, 
r*l7S1  ^^°S  ^^^  whole  time  in  Banbury,  and  *then  left.    Hobbs  then  sent  the 
*-       ^  pauper  his  watch ;  the  same  he  promised,  and  showed  him,  when  he  left 
his  house  at  Witney.     The  pauper  maintained  himself  by  the  wages  he  received 
from  Blurry  and  Baker,  and  Hobbs  had  nothing  to  do  with  his  earnings.     The 
question  for  the  opinion  of  the  Court  was,  whether  the  residence  in  Bloxham  or 
Banbury  was  a  residence  under  the  indenture,  sufficient  to  confer  a  settlement 
in  either  of  those  places. 

Waleaby  in  support  of  the  order  of  sessions.  The  pauper  gained  a  settlement 
in  Banbury.  There  was  a  consent  of  the  master  to  the  particular  service  in 
each  of  the  places,  and  therefore  the  residence  in  each  was  under  the  indenture. 
Rex  t?.  Shebbear,  1  East,  73,  Rex  v.  The  Holy  Trinity,  Minories,  ST.  R.  606, 
is  expressly  in  point.     There,  the  master,  after  giving  his  apprentice  leave  to 

get  another  master,  recommended  him  to  go  to  a  particular  person  in  the  same 
uainess,  and  make  an  agreement  with  him  for  his  own  good,  which  be  accord- 
ingly did,  and  served  his  second  master  two  months  before  the  indentures  were 
given  up  to  him  by  his  first  master :  and  it  was  held  that  by  such  service  with 
the  second  master  he  gained  a  settlement  in  his  parish.  Independently  of  that, 
the  pauper's  absence  was  in  this  case  a  benefit  to  the  master ;  and  it  has  been 
held,  even  in  a  case  of  general  consent,  that  if  the  apprentice  works  for  the 
benefit  of  the  master,  it  is  a  service  with  him :  Bex  v.  Offerton,  Burr.  S.  C.  802. 
Besides,  in  this  case,  the  master,  in  the  first  instance,  exercised  his  control  for 
the  good  of  the  apprentice.  Rex  v,  Whitchurch,  1  B.  &  C.  574,  may  be  relied 
P1791  ^^  ^y  ^^®  ^^^^  ^^®*  ^^^  there,  the  first  master  did  *not  know  whom 
^       -*  the  apprentice  was  going  to  serve,  nor  did  the  second  know  that  the 
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pauper  was  an  apprentice.  In  Bex  v.  Ashby-de-la-Zoncfa,  1  B.  &  A.  116,  the 
seryioe  with  the  second  master  was  under  a  contract  of  hiring,  and  not  under 
the  indenture  of  apprenticeship. 

ChUton,  contrk  To  establish  a  settlement  in  the  parish  of  the  second  master, 
the  service  with  him  must  be  under  the  indenture ;  and  there  must  be  an  ex- 
press consent  of  the  first  master  to  the  particular  service,  and  a  knowledge  bj 
the  second  that  the  relation  of  master  and  apprentice  subsisted  between  the  first 
master  and  the  pauper.  Here  that  is  not  found.  That  mere  knowledge  and 
acquiescence  on  the  first  master's  part,  without  express  consent,  is  not  sufficient, 
appears  from  B.ex  v.  Crediton,  1  East,  59,  and  Bex  v,  St.  Helens,  Stonegate,  1 
East,  285.  In  Bex  v.  Whitchurch,  1  B.  &  0.  574,  the  apprentice  asked  his  mis- 
tress's leave  to  go  into  another  service,  to  which  she  consented,  saying,  she  was  not 
against  it,  if  he  could  better  himself;  he  did  not  mention  where  he  was  going;  he 
hired  himself  to  one  Jenkinson  for  a  year,  returned,  and  told  his  mistress,  who 
said,  <<  very  well,  she  was  not  against  it."  In  a  few  days  he  went  to  his  new  place, 
and  in  about  a  fortnight  returned  to  his  old  mistress  for  his  clothes }  she  said, 
*^  she  hoped  he  liked  his  new  place  f*  and  he  said  he  did ;  it  was  held  that 
that  was  not  a  service  with  Jenkinson  under  the  indenture,  but  a  service  under 
a  contract  of  yearly  hiring ;  because  it  did  not  appear  that  Jenkinson  knew 
that  the  pauper  was  an  apprentice,  and  it  was  not  expressly  stated  that  there 
was  any  consent  of  the  mistress  to  the  particular  service,  or  that  the  name  of 
Jenkinson  was  mentioned  to  her,  ^either  when  the  apprentice  went  pcigoi 
away  the  first  time,  or  when  he  returned  and  told  her  he  had  hired  ^  -* 
himself.  [Patteson,  J.  How  is  the  present  case  distinguishable  from  Bex 
V.  The  Holy  Trinity,  Minories,  3  T.  B.  605  ?  In  that  case  there  was  nothing 
to  show  that  Edwards,  the  second  master,  knew  that  the  pauper  was  an  appren- 
tice.] That  case  was  determined  before  the  rule  had  been  distinctly  laid  down 
that  the  service  with  the  second  master  must  be  referable  to  the  indenture,  and 
it  is  virtually  overruled  by  Bex  v.  Whitchurch,  1  B.  &  0.  574.  In  Bex  ». 
Shipton,  8  B.  &  C.  88,  the  master  of  a  parish  apprentice,  not  having  work  suf- 
ficient for  him,  proposed  to  him  to  go  to  a  farm  in  a  difiFerent  parish,  occupied 
by  the  master's  sister.  The  pauper  assented  to  the  proposal,  and  agreed  with 
her  to  work  there  for  a  twelvemonth  for  his  meat  and  drink.  He  worked  for 
her  four  years  and  four  months,  having  made  a  new  agreement  at  the  end  of 
the  second  year  for  wages ;  and  it  was  held  that  no  settlement  was  gained  bj 
service  with  the  sister,  inasmuch  as  such  service  was  not  under  the  indenture, 
but  under  a  contract  of  yearly  hiring.  The  inhabitation  of  the  pauper  in  Blox- 
ham  and  Banbury  was  under  a  contract  of  hiring,  and  not  of  apprenti^ship ; 
and  according  to  the  construction  put  upon  the  statute  in  Bex  v,  Ilkeston,  4  B. 
&  C.  64,  and  Bex  v.  Linkinhome,  3  B.  &  Ad.  413,  the  inhabitation  in  those 
parishes  ought  to  have  been  in  the  character  of  an  apprentice,  and  in  some  way 
or  other  in  furtherance  or  pursuance  of  the  objects  of  the  apprenticeship.  Any- 
thing which  indicates  an  intention  that  the  service  with  the  second  master  should 
not  continue  under  the  original  indenture,  will  prevent  the  gaining  of  a  settle- 
ment *in  the  parish  where  it  is  performed,  in  Bex  v.  Ecclesfield,  6  r^ioin 
M.  &S.  173,  a  new  indenture  was  entered  into  with  the  second  master,  >-  •' 
and  this,  though  not  capable  of  taking  effect  so  as  to  constitute  an  apprentice- 
ship, yet,  as  it  served  to  indicate  an  intention  that  the  service  should  not 
eontinue  under  the  original  indenture,  but  begin  de  novo,  was  held  to  prevent 
the  gaining  of  a  settlement  in  the  place  where  the  service  with  the  second 
master  was  performed. 

Denman,  0.  J.  I  am  of  opinion  that  a  settlement  was  gained  in  Banbury. 
I  am  unwilUng  to  introduce  into  the  construction  of  an  act  of  parliament  terms 
or  definitions  which  are  not  to  be  found  in  it.  The  stat.  3  W.  &  M.  c.  11,  s.  8, 
enacts,  **  that  if  any  person  shall  be  bound  an  apprentice  bv  indenture,  and 
inhabit  in  any  town  or  parish,  such  binding  and  inhabitation  shall  be  adjudged 
a  good  settlement.''    There  must,  therefore,  be  a  binding,  as  well  as  an  inhabit 
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tation  in  a  parish  to  give  a  settlement.  Bnt  the  anthorities  show^  that  where  a 
party  has  been  bound  apprentice  in  one  parish  and  expressly  permitted  by  his 
first  master  to  work  for  another  in  a  different  parish^  the  service  to  the  second 
master  is,  constructively,  a  service  under  the  indenture,  and  that  the  original 
binding  continues  in  force  during  the  whole  period  of  such  service.  That  being 
so,  the  facts  of  this  case  show  that  the  binding  continued  in  force  during  the 
whole  time  of  the  pauper's  service  with  the  second  and  third  master.  It  appears 
that  the  first  master  having  failed  in  business,  and  having  no  work  for  the  pauper 
to  do,  told  him  to  get  a  place,  and  said  that  one  Barry,  of  Bloxham,  a  breeches 
r*1821  ™*^^®^>  ^^^*6d  hands,  and  that  the  pauper  might  *go  and  work  for  him 
•-  J  if  he  liked.  The  pauper  accordingly  agreed  to  work  for  Barry,  and 
was  to  be  paid  by  the  piece.  Barry  carried  messages  to  and  from  the  first 
master  and  the  pauper,  and  therefore  must  be  taken  to  have  known  that  the 
relation  of  master  and  apprentice  subsisted  between  them.  The  pauper  (having 
first  applied  for  and  obtained  the  consent  of  his  first  master),  went  afterwards  to 
work  in  Banbury,  with  one  Baker,  another  breeches  maker ;  so  that,  during  the 
whole  time,  he  worked  at  his  original  trade :  and  both  he  and  his  first  master 
considered  the  apprenticeship  as  continuing ;  for  the  pauper  applied  for  leave  to 
work  for  Baker,  and  the  first  master,  on  that  occasion,  promised,  as  he  had  done 
before,  to  give  him  his  watch  at  the  end  of  his  time,  and  he  afterwards  gave  it 
to  him.  I  agree  that  the  binding  must  not  only  continue  during  the  whole  of 
the  service,  but  that  the  inhabitation  of  the  pauper,  to  give  him  a  settlement, 
mnst,  in  some  way  or  other,  be  connected  with  the  apprenticeship.  But  as  the 
pauper  here  not  only  continued  to  work  at  his  original  trade,  but  he  and  Hobbs 
both  considered  the  relation  of  master  and  apprentice  to  continue  between  them, 
I  think  the  inhabitation  in  Bloxham  and  Banbury  was  referable  to  the  binding, 
and  one  of  the  consequences  of  the  apprenticeship.  Hobbs  and  the  pauper  may 
have  thought  that  the  best  way  for  the  latter  to  learn  the  trade  was  by  serving 
other  persons  in  the  same  business.  The  third  master,  as  well  as  the  second, 
must  be  taken  to  have  known  that  the  relation  of  master  and  apprentice  sub- 
sisted between  Hobbs  and  the  pauper,  and  he  and  the  pauper  considered  the 
indenture  still  in  force.  I  think,  therefore,  there  was  in  this  case  a  sufficient 
binding  and  inhabitation  in  the  parish  of  Banbury  within  the  statute  and  the 
decided  cases,  to  confer  a  settlement. 

r*1831  *i^iTTLEDALE,  J.  I  am  entirely  of  the  same  opinion.  The  indenture 
^  -^  was  not  cancelled,  nor  intended  so  to  be.  The  master  gave  an  express 
assent  to  the  apprentice's  .-working  with  Barry,  and  promised  to  give  him  his 
watch ;  he  afterwards,  on  the  application  of  the'apprentice,  assented  to  his  working 
with  Baker;  and  when  he  had  been  in  tBe  service  of  the  latter  some  time, 

r'n  promised  him  the  watch.  By  the  deed,  the  master  was  bound  to  provide 
apprentice  with  board  and  lodging,  but  the  apprentice  went  to  a  place 
where  these  were  found  for  him,  worked  at  the  same  occupation,  and  was  paid 
by  the  piece.  I  think  it  sufficiently  appears  that  he  continued  to  work  under 
the  indentures ;  indeed,  I  hardly  know  how  that  could  appear  more  strongly, 
unless  there  had  been  an  actual  assignment  of  the  indenture.  I  consider  the 
indentures  to  have  continued  in  force  during  the  whole  term  of  the  appren- 
ticeship. The  next  question  is,  did  the  pauper  serve  the  second  and  third 
master  as  an  apprentice  ?  The  leave  given  by  Hobbs  must  be  taken  to  be  for 
the  pauper  to  work  for  Barry  and  Baker  as  he  did  for  him,  Hobbs,  viz.  as  an 
apprentice.  It  is  not  found  expressly  that  Barry  or  Baker  knew  the  pauper 
was  an  apprentice  to  Hobbs ;  and  if  that  fact  be  necessary,  it  appears  to  me 
not  sufficiently  proved ;  but  I  do  not  see  why  it  should  be  requisite  that  the 
second  master  should  have  that  knowledge.  In  some  of  the  cases  on  this 
subject  there  was  want  of  notice  to  the  second  master,  and  in  others  not ;  and 
in  some  of  them  are  expressions  which  tend  to  show  that  such  knowledge  is 
necessary.  I  think,  however,  that  it  is  not  so,  and  that  the  assent  of  the  first 
master  is  sufficient.    The  pauper,  then,  in  this  case,  must  be  considered  to  have 


86  5  Barntswall  &  Adolphits.  [183 

served  the  second  and  third  master  under  a  contract  of  apprenticeship^  and  not 

of  hiring.  r*1841 

*Parke^  J.  I  am  of  opinion  that  no  settlement  was  gained  in  Banbnry.  ^         -^ 
In  order  to  gain  a  settlement  by  apprenticeship,  the  statute  8  W.  &  M.  c.  11,  s.  8, 
requires  a  binding  and  inhabitation ;  and  according  to  the  construction  put  upon 
that  provision  in  Rex  v.  Ilkeston,  4  B.  &  C.  64,  and  Rex  v,  Linkinhome,  3  B. 
&  Ad.  413^  the  inhabitation  must  be  in  the  character  of  an  apprentice,  and  in 
furtherance  or  in  pursuance  of  the  object  of  the  apprentices^hip.     The  statute 
does  not,  in  terms,  require  a  service  in  the  parish ;  it  is  sufBcient  if  there  be  an 
inhabitation  which  is,  in  some  way  or  other,  connected  with  the  apprenticeship. 
The  question,  then,  is,  whether  the  pauper,  during  the  time  he  worked  for  !Barrj 
or  Baker,  worked  for  them  in  the  character  of  an  apprentice.     It  seems  to  me 
that  he  did  not,  but  that  he  was  employed  as  a  servant.    If  the  first  master  had 
assigned  over  the  apprentice  to  the  second,  and  thereby  obliged  the  apprentice 
to  serve  in  that  character,  the  service  then  would  be  clearly  referable  to  a  con- 
tract of  apprenticeship ;  or,  if  the  first  master  had  communicated  to  the  second 
that  the  pauper  was  his  apprentice,  and  the  second  master  had  received  him  in 
that  character,  the  inhabitation  would  have  been  connected  with  the  apprentice- 
ship.    But  there  is  no  authority  to  show,  that  if  the  apprentice,  having  leave 
from  his  original  master  to  work  for  another,  goes  and  hires  himself  to  and 
works  for  that  other  as  a  journeyman,  such  service  is,  in  any  way,  connected 
with  the  indenture.     In  Rex  v.  The  Holy  Trinity,  Minories,  3  T.  R.  605,  the 
pauper  lived  with  the  second  master  in  the  character  of  apprentice ,  for,  by  the 
very  terms  of  the  agreement  between  them,  he  was  to  instruct  the  pauper  in  his 
business.     The  modern  authorities  *are  very  strong  on  this  subject.    In  r^fc-i  o;c-i 
Rex  V.  Ashby-de-la-Zouch,  1 B.  &  A.  116,  the  master  of  several  appren-  *-         ^ 
tices,  upon  quitting  business,  proposed  to  assign  all,  his  apprentices,  without 
mentioning  either  their  names  or  number,  to  one  Peele,  but  no  assignment  was 
was  ever  made ;  the  pauper,  one  of  the  apprentices,  was  afterwards  hired  by 
Peele  as  a  servant  for  fifty-one  weeks;  and  her  former  master,  on  meeting  her, 
expressed  his  approbation  of  her  having  gone  into  Peele's  service.    The  sessions 
having  found  that  there  was  no  particular  assent  of  the  original  master  to  the 
second  service,  and  therefore  that  the  relation  of  master  and  apprentice  never 
subsisted  between  Peele  and  the  pauper,  the  Court  thought  them  well  warranted 
in  that  conclusion ;  and  Bayley,  J.,  observed  that  the  master  to  whom  the 
pauper  went  to  be  hired  was  never  apprised  of  the  relation  of  master  and  ap- 
prentice having  subsisted ;  he  hired  her  as  a  servant,  which  constituted  a  new 
and  different  relation.     So  in  Rex  v»  Whitchurch,  1  B.  &  C.  674,  it  is  said  by 
the  Court,  "  In  this  case  it  is  impo'ssible  to  say  that  the  pauper  served  Jenkin- 
son  (the  second  master)  as  an  apprentice,  under  the  indenture ;  it  does  not  ap- 
pear that  Jenkinson  even  knew  that  the  pauper  was  an  apprentice."    In  Rex  v. 
Shipton,  8  B.  C.  88,  where  the  master,  not  having  suflScient  work  for  his  appren- 
tice, proposed  to  him  to  go  to  a  farm  in  a  different  parish,  occupied  by  the  master's 
sister,  and  the  pauper  agreed  with  her  to  work  there  for  a  twelvemonth  for  his  meat 
and  drink,  and  worked  for  her  for  four  years  and  four  months,  receiving  from  her 
during  the  first  two  years,  meat  and  drink,  and  during  the  third  and  fourth,  wages : 
Lord  T£NT£BD£N  Said,  "it  *appeared  from  the  facts  stated,  that  the  pau-  r*!  og-i 
per  hired  himself  to  Mrs.  Corser,  the  master's  sister ;  the  service,  there-  •■        ^ 
fore,  was  not  under  the  indenture,  but  under  a  con  tract  of  hiring."   The  authorities 
show  that  an  apprentice,  who,  with  the  assent  of  his  first  master,  serves  a  second, 
must,  in  order  to  gain  a  settlement  in  the  place  where  he  serves  the  second 
master,  be  inhabiting  there  in  the  character  of  an  apprentice,  and  not  in  that 
of  a  hired  servant.     Now,  here,  the  pauper  did  not  live  with  Barry  and  Baker 
in  that  character,  because  non  constat  that  they  evter  knew  he  was  an  appren- 
tice.    If  they  had  been  privy  to  the  relation  of  master  and  apprentice  having 
subsisted  between  Hobbs  and  the  pauper,  they  might  be  taken  to  have  contracted 
the  same  relation,  and  to  have  received  him  into  their  service  as  an  apprentice, 
and  his  inhabitation  in  their  parishes  would  be  considered  as  having  been  in 
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HiMt  chancier;  but,  in  this  oaae  it  seems  to  me  that  there  was  no  obligation 
on  the  part  of  the  aeeond  or  third  master  to  teach  the  pauper,  or,  on  the  part 
of  the  pauper,  to  perform  the  duties  of  an  apprentice  to  either  of  them.  Upon 
the  wliole,  therefore,  I  have  oome  to  the  conclusion,  that  there  was  no  sufficient 
inhabitation  in  Blozham  or  Banbury  to  give  the  pauper  a  settlement  in  either 
of  thowplacefl. 

Patrson,  J.  The  cases  on  this  subject  are  exceedingly  difficult  to  reoonoile 
with  each  other.  On  the  whole,  I  think  a  settlement  was  gained  in  Banbury. 
I  agree  in  the  rule  laid  down  by  Lord  Tsnterdsn  in  Rex  v.  Ilkeston,  4  B.  & 
r^lSn  ^'  ^'  ^^^  ^^  inhabitation  muat  be  in  the  ^character  of  apprentice,  and 
I-  '-'in  some  way  or  other  in  furtherance  of  the  object  of  the  apprenticeship. 
The  pauper,  in  this  case,  was  bound  apprentice  to  Hobbs,  a  tailor,  who  failed 
in  his  bosiness  and  could  not  maintain  him.  The  apprentice  therefore  went  to 
Barry,  and  bound  himself  to  work,  not  as  a  servant,  but  as  a  journeyman  by 
the  piece;  and  while  there,  hearing  he  might  do  better  for  himself,  applied 
again  to  his  first  master,  and  the  latter  consented  to  his  working  with  BiJcer; 
and  on  that  ooeaaion,  for  the  second  time,  promised  to  give  his  watch  to  the 
appientioe  at  the  end  of  his  time.  Both  master  and  apprentice  therefore  con- 
ndeied  the  contract  of  apprenticeship  as  still  subsisting.  The  pauper  did  not 
bind  himself  to  the  third  master  for  any  specific  time,  but  agreed  to  work  by 
the  piece.  I  think  an  action  of  covenant  might  have  been  maintained  by  either 
party  (Hobbs  or  the  pauper)  against  the  other.  In  Rex  v.  Whitchurch,  1  B. 
k  C.  574,  there  was  no  assent  on  the  part  of  the  first  mistress  to  the  particular 
serriee.  In  the  first  instance,  she  did  not  know  to  whom  the  apprentice  was 
going;  and  vhen  he  had  hired  himself,  and  returned  and  told  his  mistress  of 
his  having  so  done,  he  did  not  mention  the  name  of  the  second  master.  In 
these  cases  small  oiroumstanees  are  laid  hold  of  in  each  particular  instance ; 
bat  I  should  say,  in  general,  that  whenever  the  original  contract  continues,  and 
the  apfffentice,  with  the  consent  of  the  first  master,  works  at  a  trade  with  a  view 
to  be  taught  that  trade,  he  must  be  considered  as  living  with  the  person 
under  whom  he  so  works,  in  the  character  of  an  apprentice. 

Order  of  sessions  confirmed. 


[*188]  *The  KING  v.  The  Inhabitants  of  GREAT  GLENN.    June  1. 

A.  rested  t  house  in  the  appellant  parish  of  L.  as  tenant  from  year  to  year,  and  died, 
ffii  mdow,  a  fortnight  after  his  death,  told  the  landlord  that  she  wished  to  pay  the 
rent  weekly ;  he  assented,  and  she  paid  it  weekly  for  the  following  nine  months,  when 
ihe  quitted  on  a  week's  notice.  Two  months  after  her  husband's  death,  the  attorney 
for  the  respondent  parish  Twhichhad  relieyed  the  widow)  told  her  she  had  a  right  to 
tike  <mt  administration  if  she  chose,  and  if  she  would  leave  it  to  him,  he  would  do 
wkaterer  was  necessary ;  she  assented.  The  letters  of  administration  were  obtained, 
ssd  the  pauper  resided  forty  days  afterwards  in  the  appellant  parish.  The  sessions 
fooad  that  the  administration  was  fraudulently  taken  out  by  the  direction  and  at  the 
expense  of  the  respondent  parish,  for  the  purpose  of  settling  the  pauper  in  the  appel- 
lut  parish : 

Held,  that  as  the  widow  was  not  only  entitled,  bat  bound  by  law,  to  take  out  adminis- 
tratiea,  there  was  no  fraud  in  the  transaction  which  would  preyent  her  f^om  taking, 
istdndnistratrix,  her  husband's  interest  as  jeariy  tenant,  and  thereby  acquiring  a^set- 
tlcment  But  the  Court  referred  it  back  to  the  sessions  as  a  question  of  fact,  whether 
the  widow,  after  administration  granted,  continued  a  weekly  tenant,  or  became  a 
tenant  from  year  to  year,  in  her  husband's  right 

Upon  appeal  against  an  order  of  two  justices,  whereby  Mary  Stevens  and 
ber  three  children  were  removed  from  the  parish  or  township  of  Great  Glenn  to 
the  parish  or  township  of  Leir,  both  in  the  county  of  Leicester,  the  sessions 
quAed  the  order,  subject  to  the  opinion  of  this  Court  on  the  following  case  : 

The  pauper  Stevens  was  married  to  John  Stevens  in  April,  1827  ;  and  on 
tbdr  marriage  she  and  her  husband  went  to  live  in  a  house  in  the  appellant 
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parish,  which  her  husband  had  taken  of  Thomas  Eaglefield  as  tenant  from 
year  to  year,  at  the  rent  of  8Z.  per  annum,  which  was  a  rack-rent.  They  con- 
tinued to  live  in  this  house  until  the  14th  of  May,  1831,  when  the  husband 
died.  The  widow  (the  pauper)  continued  the  possession  from  thence  for  about 
a  fortnight  or  three  weeks.  She  then  went  to  the  respondent  parish  for  a  few 
days,  viz.,  from  Monday  till  Saturday,  when  she  returned  to  Leir,  having  left 
her  sister  in  possession  of  the  house  during  her  absence.  She  was  relieved  there 
by  the  respondents  until  the  3d  of  December  following.  On  the  next  2d  of 
June  after  her  husband's  death,  the  pauper  had  an  ^interview  with  the  patci  qq-i 
landlord,  and  told  him  she  wished  to  pay  the  rent  weekly ;  he  assented,  ^  -^ 

and  it  was  agreed  that  the  pauper  should  pay  Is.  2d.  per  week,  which  she  paid 
accordingly  until  the  5th  of  March,  when  she  quitted  in  consequence  of  having 
received  a  week's  notice  to  quit. 

Some  time  in  August  after  her  husband's  death,  the  pauper  took  out  letters 
of  administration  to  the  eflfects  of  her  husband,  under  the  following  circum- 
stances.    The  attorney  for  the  respondent  parish,  accompanied  by  a  clergyman, 
in  that  month  called  upon  the  pauper,  and  administered  the  oath,  saying,  '  ^  We 
shall  be  obliged  to  get  you  to  take  out  letters  of  administration :  I  dare  say  you 
don't  understand  it.     You  have  a  right  to  take  out  letters  of  administration,  if 
you  like;  and  if  you  will  leave  it  to  me,  I  will  do  whatever  is  necessary."     This 
explanation  was  not  understood  by  the  pauper.     However,  she  said  she  had  no 
objection,  but  hoped  they  would  not  take  her  goods,  which  she  believed  the 
respondent  parish  were  going  to  lay  claim  to.     The  pauper  was  ignorant  of 
administering,  any  further  than  she  understood  her  oath  was  to  declare  that 
what  she  had  was  not  worth  20/. ;  and  she  never  heard  until  the  6th  of  Decem- 
ber following,  that  letters  of  administration  had  been  taken  out;  when   the 
attorney  for  the  respondent  parish,  having  laid  some  papers  on  a  table  before 
her,  said,  "  Those  are  your  letters  of  administration."     The  pauper's  goods,  at 
the  decease  of  her  husband,  were  not  worth  more  than  5Z. ;  3/.  of  which  were 
due  for  rent,  and  21,  for  other  debts.     The  letters  of  administration  were  taken 
out  by  the  direction,  and  at  the  expense,  of  the  respondent  parish,  for  the  par- 
pose  of  settling  the  pauper  in  the  appellant  parish.     The  pauper  resided  forty 
days  and  upwards  in  the  house  "'late  her  husband's,  in  the  appellant  p(ci  qq-i 
parish,  after  the  grant  of  the  above-mentioned  letters  of  administration ;  ^         ^ 
whereupon  the  order  of  removal  appealed  against  was  obtained.     The  court  of 
quarter  sessions  found  that  there  was  fraud  in  taking  out  the  letters  of  admi- 
nistration, and  discharged  the  order. 

Humfrey  and  Bamahy  in  support  of  the  order  of  sessions.  The  pauper 
did  not  gain  any  settlement  by  residing  after  her  husband's  death  in  the  parish 
of  Leir,  where  the  house  was  situate  of  whieh  he  had  been  tenant  from  year  to 
year.  His  interest  in  that  house  did  not  vest  in  her  before  the  letters  of  admi- 
nistration were  granted,  and  the  sessions  have  found  that  they  were  taken  out 
fraudulently,  and  for  the  purpose  of  settling  the  pauper  in  Leir.  No  settle- 
ment can  be  legal  which  is  brought  about  by  practice  or  compulsion.  Resolu- 
tion of  the  Judges,  1633,  Dalton,  c.  40,  1  Nolan,  P.  L.  290.  The  only  excep- 
tion to  that  rule  is  the  case  of  settlement  by  marriage :  Eex  v,  Birmingham,  8 
B.  &  C.  29.  Assuming  that  the  letters  of  administration  were  valid,  the  wife 
was  not  irremovable  for  forty  days.  Her  husband's  interest  as  tenant  from  year 
to  year,  vested  in  her  as  soon  as  the  administration  was  granted ;  but  nineteen 
days  after  his  death,  it  was  agreed  between  her  and  the  landlord,  that  she  should 
pay  la.  2d,  per  week.  She  then  became  a  weekly  tenant  in  her  own  right. 
She  paid  the  rent  weekly  from  that  time,  and  afterwards  quitted  on  a  week's 
notice.  She  therefore  continued  a  weekly  tenant  till  her  term  was  put  an  end 
to.  The  grant  of  letters  of  administration  may  have  the  eflfect  of  vesting  lease- 
hold ^property  by  relation,  so  as  to  enable  the  administratrix  to  bring  r*i  gi-i 
action  in  all  matters  relating  to  that  property  subsequent  to  the  death  of  ^  ^ 
the  intestate;  but  it  cannot  operate  by  relation  for  a  purpose  perfectly  collateral, 
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and  so  as  to  pnt  her  in  the  situation  of  a  person  irremovable  at  a  time  past : 
Rex  V.  Harsley,  8  East,  405.  Doe  v.  Porter,  3  T.  R.  13,  shows  that  the 
letters  of  administration  vest  in  the  administrator  the  same  interest  as  the  intes- 
tate had ;  but  here  the  agreement  on  the  part  of  the  tenant  to  hold  from  week 
to  week,  and  on  the  part  of  the  landlord  to  accept  her  as  weekly  tenant,  and  the 
payment  of  the  rent  weekly  by  her,  amounted  to  a  surrender  by  operation  of 
law  of  the  old  yearly  term.  The  sessions  have  found  fraud  :  it  was  a  question 
for  them,  and  they  have  decided  it  rightly :  Rex  v,  Tillingham,  1  B.  &  Ad.  180. 
Amos  and  Hildyardj  contrk.  The  sessions  have  stated  the  premises,  from 
which  they  concluded  that  the  letters  of  administration  were  fraudulently 
obtained,  and  the  premises  do  not  establish  that  species  of  fraud  which  will  ren- 
der the  administration  void,  and  prevent  the  pauper  from  gaining  a  settlement. 
To  avoid  a  settlement  on  the  ground  of  fraud,  there  must  be  an  attempt  to  make 
a  thing  appear  to  be  done,  which  is  not  done,  as  where  there  is  a  hiring  for 
eleven  months,  and  to  give  one  month  over.  That  was  held  to  be  substantially 
a  hiring  for  a  twelvemonth,  Rex  v.  Milwich,  Burr.  S.  C.  433.  In  Rex  v, 
Mursley,  1  T.  R.  694,  the  pauper  was  hired  three  days  after  Michaelmas  until 
pi'lQ^l  Michaelmas  following,  and  the  sessions  stated  that  such  transactions  '''on 
"-  ^  J  the  part  of  the  masters  were  fraudulent;  but  Buller,  J.,  said,  "fraud 
only  arises  where  there  is,  in  truth,  a  hiring  for  a  year,  and  the  parties  endeavor 
to  color  it,  in  order  to  prevent  a  settlement."  In  Rex  v.  Tillingham,  1  B.  & 
Ad.  180,  the  question  was,  whether  the  pauper  gained  a  settlement  by  renting 
a  tenement  under  the  6  G.  4,  c.  67,  which  required  that  the  rent  to  the  amount 
of  10?.  should  be  actually  paid  for  the  term  of  one  whole  year  at  the  least. 
There  was  no  payment  of  rent  at  all  by  the  pauper ;  but  he  applied  to  the 
parish  officers  of  Tillingham  for  relief,  and  they  gave  him  a  sum  of  money, 
which  enabled  him  to  pay  a  year's  rent  for  a  tenement  which  he  had  occupied 
in  Bradwell,  another  parish ;  and  the  Court  held  it  to  be  a  question  for  the  ses- 
sions, whether  that  payment  was  fraudulent  or  not :  adding  that  if  the  sessions 
should  be  of  opinion  that  the  money  was  given  merely  to  enable  the  pauper  to  gain 
a  settlement  in  Bradwell,  they  ought  to  find  fraud.  There,  if  the  money  was 
paid  with  such  a  view  by  the  parish  officers,  there  was  no  payment  of  rent  at 
all  by  the  pauper ;  it  was  a  colorable  payment,  instead  of  a  real  one.  In  Rex 
v.  Birmingham,  8  B.  &  C.  29,  there  was  a  settlement  by  marriage  in  the  appel- 
lant parish;  and  it  was  held  that  the  marriage  of  a  female  pauper,  brought 
about  by  parish  officers,  did  not  prevent  her  from  gaining  a  settlement  in  the 
husband's  parish ;  because  there  the  whole  transaction  was  not  colorable :  the 
woman  had  acquired  a  new  legal  capacity,  and  though  the  motive  for  investing 
her  with  it  was  fraudulent,  her  new  capacity  was  not  fictitious.  This  is  a 
r*192i  ^'^^'^g®'  ^^3®  i  ^®^®  *^®  pauper  was  not  only  entitl^,  but  bound  by  *law, 
I-  -'to  take  out  letters  of  administration ;  for  a  party  who  administers,  and 
omits  to  take  out  letters  of  administration  within  six  months  after  the  intestate's 
death,  is  subject  to  a  penalty  of  50?.  by  the  37  G.  3,  c.  90,  s.  10.  Now  enter- 
ing on  a  term  of  years  is  administering.  Besides,  here  there  was  in  fact  no 
fraud  practised.  There  was  no  misrepresentation  or  concealment  of  any  fact ; 
the  pauper  was  merely  asked  to  allow  administration  to  be  taken  out,  and  she 
consented.  If  the  parish  officers-  of  Leir  had  been  informed  of  her  intention 
to  procure  Administration,  they  could  not  have  prevented  its  being  carried  into 
effect.  Assuming  even  that  there  might  be  ground  for  avoiding  the  letters  of 
administration,  still  so  long  as  they  remain  unrepealed,  they  operate  to  vest  the 
property  of  the  intestate  in  the  administratrix.  In  Allen  v,  Dundas,  3  T.  R. 
125,  payment  to  an  executor  under  a  probate  of  a  forged  will,  was  held  not  to 
be  invalid,  because  probate  is  a  judicial  act,  and  conclusive  till  repealed,  and 
courts  of  law  have  no  jurisdiction  over  the  subject-matter.  Suppose  the  hus- 
band had  been  trustee  of  a  term,  and  the  widow  as  administratrix  had  assigned 
the  term,  could  the  assignment  be  avoided  because  the  motive  for  investing  her 
with  the  character  of  administratrix  was  to  give  her  a  settlement?     Here  the 
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widow  clearly  was  inyested  in  the  character  of  administratrix^  and  was  entitled 
to  be  so  invested ;  and  she  could  not  be  removed  after  having  obtained  letters 
of  administration.  Fraud  may  easily  be  suggested  in  such  cases :  but  where  a 
party  comes  by  operation  of  law  to  an  estate  from  which  he  cannot  be  removed, 
the  legal  consequence  must  follow,  and  a  settlement  *be  gained  by  forty  pic-fqii 
day's  residence,  Rex  v.  Stone,  6  T.  R.  295 ;  Rex  v.  Ynyscynhanam,  7  B.  •-  ^^^^ 
&  C.  233. 

It  is  said  that  there  was  a  surrender  of  the  term  from  year  to  year  by  act  and 
operation  of  law,  but  the  pauper  had  no  power  to  surrender  her  interest  before 
she  took  out  letters  of  administration.  In  Middleton's  case,  5  Rep.  28,  b,  it  is 
said  that  if  A.  releases  an  action,  and  afterwards  takes  out  administration,  it 
shall  not  bar  him,  for  right  of  action  was  not  in  him  at  the  time  of  the  release ; 
and  there  is  a  Nisi  Prius  decision  of  Lord  Tenterden  in  Williams  on  Exeeu* 
tors,  240,  note  «,  to  the  like  efifect. 

Denman,  C.  J.  The  pauper,  as  administratrix  of  a  tenant  from  year  to  year, 
though  at  a  less  rent  than  10/.,  would  gain  a  settlement  by  forty  days'  residence, 
because  the  interest  vested  in  her  by  act  and  operation  of  law.  The  only  ques- 
tion as  to  this  point,  is,  whether  the  settlement  is  altogether  void  because  the 
sessions  have  found  that  there  was  fraud  in  taking  out  the  letters  of  admini- 
stration. They  have  stated  the  facts  on  which  that  finding  was  grounded ;  I  am 
of  opinion  that  there  was  not,  in  this  case,  any  fraud  sufficient  to  prevent  the 
estate  of  the  intestate  from  vesting  in  his  widow.  She  not  only  had  a  right, 
but  was  bound,  to  take  out  letters  of  administration ;  and  she  consented  that 
they  should  be  obtained.  There  is  no  ground  for  saying  that  they  should  not 
have  their  full  legal  operation  of  vesting  in  her  the  property  of  the  intestate. 
Another  question  is,  whether  she  resided  in  the  parish  forty  days  while  the 
leasehold  estate  ^formerly  her  husband's)  was  vested  in  her.  There  *are  r^ci  ogi 
premises  from  wnich  the  sessions  might  have  inferred  an  agreement  by  ^  ^ 
her,  after  administration  granted,  to  become  a  weekly  instei^  of  a  yearly  tenant. 
They  have  not  drawn  any  such  inference ;  but  have  left  it  doubtful  whether  she 
resided  forty  days  in  the  parish  of  Leir,  while  the  leasehold  estate,  which  for- 
merly belonged  to  the  husband,  was  vested  in  her.  If  that  be  really  a  matter 
of  doubt,  the  case  must  go  back  to  the  sessions,  in  order  that  they  may  deter- 
mine it. 

LiTTLEDALE,  J.  I  think  that,  under  the  circumstances  stated  in  this  case, 
the  leasehold  interest  of  the  husband  was  not  prevented  from  vesting  in  his 
widow,  on  the  ground  that  the  letters  of  administration  were  fraudulently  ob- 
tained. She  was  not  only  entitled,  but  bound  by  law  to  take  them  out;  and 
was  merely  told  by  the  solicitor  to  the  parish  of  Leir  that  she  was  so  entitled, 
and  assented  to  admi^^istration  being  obtained.  There  was  no  misrepresenta- 
tion, or  suppression  of  any  fact.  The  only  other  question  is,  whether  she  re- 
sided forty  days  in  the  parish  of  Leir  after  her  husband's  interest  as  tenant 
from  year  to  year  had  vested  in  her  as  administratrix.  If  within  that  period 
she  held  as  a  weekly  tenant,  and  continued  to  do  so  ever  afterwards,  she  was 
not  irremovable.  It  is  stated  that,  on  the  2d  of  June,  she  told  the  landlord 
she  wished  to  pay  the  rent  weekly,  and  that  he  assented ;  but  whether  she  then 
actually  took  the  premises  from  week  to  week,  or  only  gave  notice  to  the  land- 
lord that  she  wished  to  do  so,  is  not  very  clear.  I  should  rather  think  she  then 
became  a  weekly  tenant.  It  is  true  she  could  not  surrender  her  husband's  in- 
terest before  taking  out  administration,  but  as  the  facts  are  left  doubtful,  the 
case  must  be  sent  back  *to  the  sessions,  in  order  that  they  may  say  pictQg-i 
whether,  after  taking  out  administration,  she  was  a  weekly  tenant  in  ^  ^ 
her  own  right,  or  a  tenant  from  year  to  year  in  right  of  her  husband. 

Parke,  J.  I  should  be  satisfied  to  dispose  of  this  case  on  the  ground  that 
the  sessions  had  found  (as  I  think  they  would)  that  the  pauper,  before  the  let- 
ters of  administration  were  taken  out,  had  become  a  weekly  tenant  in  her  own 
right,  and  continued  so  afterwards,  and  consequently  that  she  did  not  reside 
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forty  days  in  Leir  while  she  was  irremovable  by  reason  of  the  estate  which  had 
Tested  in  her  by  operation  of  law.  She  paid  the  rent  weekly  from  the  2d  of 
Jnne,  1831,  to  March,  1832,  and  quitted  on  a  week's  notice.  As  soon  as  she 
obtained  the  letters  of  administration,  she  might  have  disaffirmed  the  weekly 
tenancy,  and  claimed  to  hold  as  tenant  from  year  to  year  in  right  of  her  hus- 
band; bnt  I  think  there  is  abundant  evidence  of  her  having  confirmed  the 
weekly  tenancy,  for  she  afterwards  always  paid  the  rent  weekly,  and  quitted  on 
a  week's  notice. 

Then  as  to  the  other  question,  there  were  no  sufficient  premises  to  warrant 
the  sessions  in  finding  such  fraud  as  would  avoid  the  letters  of  administration, 
and  prevent  the  leasehold  estate  of  the  husband  from  vesting  in  his  widow. 
The  pauper  had  a  rieht  to  take  out  letters  of  administration,  and  a  consenting 
mind  that  it  should  be  done.  She  was  only  induced  by  the  solicitor  for  Great 
Glenn  to  exercise  that  right,  but  there  was  no  deceit  practised  by  him ;  if  there 
had,  the  case  would  have  been  different. 

r*1971  *Patteson,  J.  In  order  to  acquire  a  settlement  by  estate,  the  pan- 
^  ^  per  must  have  resided  forty  days  in  the  parish  where  the  estate  lay,  and 
where  her  interest  in  that  estate,  by  operation  of  law,  still  continued.  If, 
before  that  time  elapsed,  she  acquired  an  interest  in  her  own  right  as  weekly 
tenant,  and  resided  in  the  parish  in  respect  of  that  interest,  she  was  not  irremov- 
able, and  acquired  qo  settlement.  The  sessions  will  probably  find,  on  the  evi- 
dence, that  she  had  become  a  weekly  tenant.  The  letters  of  administration  are 
not  void  on  the  ground  that  they  were  obtained  by  fraud,  because  the  widow 
had  the  right,  and,  indeed,  was  under  a  legal  obligation,  to  take  them  out,  and 
consented  that  they  should  be  taken  out.     . 

Case  to  go  back  to  the  sessions,  in  order  to  ascertain  whether  the  pauper  be- 
came a  weekly  tenant  within  forty  days  after  the  letters  of  administration  were 
taken  out. 


rtiofti  *The    Bailiffs,    Assistants,   and  Commonalty    of   GUMECESTER, 
L  ^^^J  otherwise  GODMANCHESTER  v.  PHILLIPPS. 

By  an  act  for  inclosing  common  lands  in  G.,  after  reciting  that  the  corporation  of  0-. 
claimed  the  right  of  soil  as  lords  of  the  manor,  and  that  certain  individuals  were  pro- 
prietors of  the  common  lands  intended  to  be  inclosed,  it  was  enacted,  that  the  com- 
missioners might  set  out  and  allot  plots  of  ground  out  of  the  East  and  West  Commons, 
in  G.,  as  a  compensation  for  the  rights  of  common  of  all  the  owners  and  proprietors 
of  commonable  messuages  or  cottages,  for  such  messuages  or  cottages  only,  as  well 
on  the  said  common  as  on  certain  other  lands  named ;  such  plots  of  ground  to  be  used 
and  enjoyed  as  the  commissioners  should  by  their  award  direct.  Parties  dissatisfied 
with  the  award  might  bring  an  action  against  the  persons  in  whose  favor  the  deter- 
mination should  be,  within  three  months,  or  might  appeal  within  six  months  to  the 
justices  in  quarter  sessions,  who  were  to  determine  the  matter,  and  award  costs  and 
damages.  In  default  of  such  action  or  appeal,  the  determination  of  the  commission- 
ers was  to  be  final. 

The  commissioners,  by  their  award,  alloted  a  plot  of  land  on  the  West  Common  as  com- 
mon pasture,  to  the  owners  and  proprietors  of  commonable  messuages  or  cottages, 
and  their  respective  tenants  or  occupiers  of  the  said  messuages  and  cottages  only 
having  right  of  common  on  the  said  West  Common ;  and  they  limited  the  use  of  the 
pastures  as  the  act  empowered  them. 

Before  the  passing  of  the  act,  the  rights  attached  to  the  commonable  messuages  could 
only  be  exercised  by  such  occupiers  as  were  freemen  of  the  borough  of  G.  Subse- 
quently to  the  act,  one  of  the  messuages  on  West  Common  being  in  the  hands  of  a 
person  not  a  freeman,  the  corporation  brought  trespass*  against  him,  for  turning  his 
cattle  on  the  above-mentioned  allotment : 

Held,  that  the  act,  though  general  in  its  words,  did  not  authorize  the  commissioners  to 
extend  the  benefit  of  their  allotments  in  lieu  of  common,  to  occupiers  who  were  not 
freemen ;  and  that  the  award  itself  did  not  purport  to  do  so ;  nor  could  it  have  done 
so  unless  the  act  had  given  power  to  the  commissioners  to  ascertain  who  should  be 
entitled  to  the  newly  granted  rights :  and  consequently,  that  the  present  action  was 
maintainable,  though  brought  more  than  six  months  after  the  award. 
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Tbespass  for  breaking  and  entering  the  plaintiff's  close,  called  the  West 
Common,  at  Godmanchester,  and  depasturing  it  with  cattle,  &c.  The  defen- 
dant pleaided,  first,  not  guilty,  and  then  three  pleas  of  justification  nnder  rights 
of  common,  upon  which  issues  arose,  to  be  tried  by  the  country.  The  last  of 
these  pleas  set  out  at  length  an  act  of  parliament  of  43  G-.  3  (private),  for 
dividing  and  inclosing  certain  open  and  common  fields  and  lands  in  the  parish 
of  Godmanchester. 

The  act,  after  reciting,  among  other  things,  that  the  bailiffs,  assistants,  and 
commonalty  of  G.  were  lords  of  the  manor  of  G.,  and,  as  such,  claimed  to  be 
entitled  to  the  right  of  soil  within  the  said  manor,  and  that  certain  individuals 
^were  owners  and  proprietors  of  all  the  common  fields,  &c.,  intended  r:|eiQQ-i 
to  bo  inclosed,  went  on  to  appoint  certain  persons  commissioners  for  ^  -' 
valuing,  dividing,  setting  out,  alloting,  and  inclosing  the  said  common  fields, 
&c.,  and  to  give  them  authority  for  putting  the  provisions  of  the  act  in  execu- 
tion. It  further  empowered  and  required  them  to  decide  any  dispute  between 
parties  claiming  interest  in  the  said  division  and  inclosure,  touching  the  right 
to  the  soil  in  the  said  commons,  &c.  The  commissioners  were  to  set  out,  allot, 
and  award  to  the  ^id  bailiffs,  &c.,  and  their  successors,  as  lords  of  the  manor, 
a  certain  portion  of  the  lands  to  be  divided  and  inclosed,  as  a  compensation  for 
all  their  rights  and  interests  as  lords  in  and  to  the  soil  of  all  the  waste  or  un- 
known common  lands  within  the  parish.  And  whereas  there  were  certain 
meadows  within  the  parish,  containing  500  acres,  belonging  to  several  persons, 
but  the  lands  were  intermixed,  and  were  subject  to  rights  of  common  for  com- 
monable cattle  at  certain  seasons,  it  was  enacted.that  the  commissioners  should 
set  out,  allot,  and  award  the  said  meadows  to  and  among  the  persons  who  were 
owners  in  severalty,  in  such  parcels  as  should  afford  them  compensation,  and 
also  should  allot  to  the  persons  entitled  to  common,  not  being  proprietors,  such 
part  of  the  other  commonable  lands  intended  to  be  inclosed,  as  should  be  a  com- 
pensation for  their  respective. rights  of  common  and  other  interests  in  the  said 
meadows,  and  thev  were  authorized  to  inclose  the  whole,  or  part  of  the  said 
meadows  as  they  should  think  proper.     Then  followed  these  clauses : — 

^'  But,  for  the  full  enjoyment  of  such  part  of  the  said  meadows  which  shall 
be  left  uninclosed,  the  said  commissioners  *shall  and  may,  and  they  are  r^tonoi 
hereby  authorized  and  empowered  by  their  award  to  stint,  ascertain,  and  ■-  ^ 
express  what  number  and  sorts  of  cattle  each  of  the  proprietors  of  commonable 
messuages  and  lands  in  the  said  meadows  shall  be  at  liberty  at  seasonable  times 
to  feed  or  depasture  thereon,  and  also  to  ascertain  the  time  or  times  when  such 
feeding  or  depasturing  shall  begin  and  end ;  and  the  same  meadows  from  thence- 
forth shall  be  fed  and  depastured  only  by  such  number  and  sorts  of  cattle,  and 
at  such  time  or  times,  as  in  the  award  to  be  made  by  the  said  commissioners 
shall,  for  that  purpose,  be  expressed. 

<<  Provided  always,  and  be  it  further  enacted,  that  the  said  commissioners 
shall  set  out,  allot,  and  award,  as  and  for  a  common  pasture,  to  be  used,  stocked, 
and  enjoyed  as  hereinafter  mentioned,  out  of  and  from  certain  commons  in  God- 
manchester aforesaid,  called  the  East  and  West  Commons,  such  plot  or  plots  of 
land  or  ground  as  shall,  in  the  judgment  of  the  said  commissioners,  be  a  full 
equivalent,  satisfaction,  and  compensation  for  the  rights  of  common  of  all  the 
owners  and  proprietors  of  commonable  messuages  or  cottages,  for  such  messuages 
or  cottages  only,  as  well  on  the  said  commons  as  on  the  said  meadows  and  com- 
mon fields,  within  the  said  parish  of  G.,  which  said  plot  or  plots  of  land  shall 
be  held,  used,  stocked,  and  enjoyed  by  such  owners  or  proprietors,  and  their 
respective  tenants  and  occupiers  of  the  said  messuages  and  cottages  only,  as  a 
common  pasture,  in  such  manner  as  the  said  commissioners  shall  in  and  by  their 
award  direct." 

The  residue  of  the  lands  to  be  divided  and  inclosed  under  the  act,  was  to  be 
fairly  allotted  among  the  several  proprietors  and  persons  having  interests 
therein. 
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r*^011  *^^  ^  snbsequent  clause  it  was  enacted,  "thsX  in  case  any  per- 
I-  '  -^son  or  persons  interested  or  claiming  to  be  interested  in  the  said 
intended  division  and  allotments  shall  be  dissatisfied  with  any  determina- 
tion of  the  said  commissioners  touching  any  claim  or  claims,  or  other  rights 
or  interests  in,  over,  or  upon  the  lands  and  grounds  hereby  directed  to  be 
divided,  allotted,  and  inclosed,  or  any  part  thereof,  it  shall  be  lawful  for  the 
person  or  persons  so  dissatisfied  to  proceed  to  a  trial  at  law  of  the  matter  so 
determined  by  the  said  commissioners,  at  the  then  next  or  at  the  following 
tssiies  to  be  holden  for  ^he  said  county  of  Huntingdon  -/'  for  which  purpose 
the  party  so  dissatisfied,  upon  giving  notice  of  action  within  a  month  of  the 
determination,  should  cause  an  action  to  be  brought  upon  a  feigned  issue  '<  against 
the  person  or  persons  in  whose  favor  such  determination  should  have  been 
made,''  within  three  calendar  months  after  such  determination ;  and  the  verdict 
in  such  action  should  be  final,  binding,  and  conclusive  upon  all  persons,  unless 
the  Court  should  set  aside  such  verdict  and  order  a  new  trial.  But  the  deter- 
mination of  the  commissioners  touching  such  claims,  rights,  or  interests  in,  over, 
or  upon  the  lands  directed  by  the  act  to  be  divided,  &c.,  which  should  not  be 
objected  to,  or  respecting  which,  if  objected  to,  the  party  complaining  should 
not  prosecute  his  action  in  due  time,  should  be  final  and  conclusive  upon  all 
parties.  Proviso,  "  that  nothing  in  this  act  contained  shall  authorize  the  said 
commissioners  to  determine  the  title  to  any  messuages,  cottages,  lands,  tone- 
meats,  or  hereditaments  whatsoever."  The  party  aggrieved,  except  in  cases 
where  the  determination  of  the  commissioners  was  declared  to  be  final,  and 
p^QA^  except  in  such  cases  where  an  *issue  at  law  should  be  tried  as  before 
^  -^  mentioned,  might  appeal  to  the  quarter  sessions  within  six  calendar 
moDths  next  after  the  cause  of  complaint  should  have  arisen,  giving  eight  days' 
notice  to  the  commissioners  and  to  the  parties  concerned ;  and  the  justices  were 
to  determine  the  matter,  and  award  costs  and  damages. 

The  act  ended  with  a  clause,  saving  the  rights  of  all  persons  except  those 
to  whom  any  allotment  should  be  made  in  pursuance  of  the  act  in  respect  of 
nch  rights  and  interests  as  were  thereby  intended  to  be  barred. 

The  fifth  plea  stated,  that  before  and  at  the  time  when,  &c.,  the  defendant 
WIS,  and  still  is,  seised  in  his  demesne  as  of  fee  of  and  in  a  certain  messuage, 
being  one  of  the  commonable  messuages  referred  to  in  the  act  set  out  in  Uie 
precediDg  plea;  and  that  before  and  at  the  time  of  making  that  act  the  owner 
ud  proprietor  of  the  said  messuage  for  the  time  being  had  a  certain  right  of 
common  of  pasture  in,  upon,  and  throughout  a  certain  common,  situate  within  the 
said  pariah  of  O.,  called  the  West  Common,  mentioned  in  the  said  act ;  that  the 
plaxDtiffs  are  tbo  successors  of  the  bailiffs,  assistants,  &o.,  mentioned  in  the  act; 
that  the  eommitoioners,  on  the  23d  of  June,  1809,  made  and  executed  their 
award  conoeming  the  division  and  indosure  aforesaid,  and  did  thereby  '<  allot 
and  award  common  pasture  to  be  used,  stocked,  and  enjoyed  by  the  owners 
ind  proprietors  of  commonable  messuages  or  cottages,  and  their  respective 
tenants  and  occupiers  of  the  sud  messuages  and  cottages  only  having  right  of 
common  upon  the  said  common  in  G-.  aforesaid,  known  by  the  name  of  the 
West  Common,  the  plot  of  land  or  ground  there  mentioned,  that  is  to  say ;  West 
P2031  ^'''^^^^  allotment.  Unto  and  for  the  owners  and  ^occupiers  of  common- 
^  -'able  messuages  or  cottages  and  tofltsteads,  and  their  respective  tenants 
or  oeeapiers  of  the  said  messuages,  and  cottages,  and  toftsteads,  having  right  of 
oommon  upon  the  West  Common  in  G-.  aforesaid,  one  plot^of  land  containing 
171  acres,"  bounded,  &c.  And  the  said  award  gave  directions  (stated  in  the 
plea)  as  to  the  time  of  turning  on  cattle,  and  the  number  and  kind  to  be  turned 
OD  by  the  owners  and  occupiers,  according  to  the  list  contained  in  a  schedule  to 
tlie  award,  &o.  The  plea  then  stated,  that  the  plot  of  ground  before  mentioned| 
Mng  the  locus  in  quo,  was  part  of  the  said  West  Common;  that  the  defendant's 
■Mttnage  in  that  plea  mentioned  was  inserted  in  the  said  schedule  as  one  of 
those  in  respect  of  which  the  owner  or  occupier  might  use|  stock;  and  enjoy  the 
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8ud  plot  of  ground,  being  tbe  close  in  which/ Ac.,  as  directed  by  their  award; 
and  that  by  virtne  of  the  act  of  parliament  and  of  the  award,  the  defendant, 
being  seised  and  the  occupier  of  the  said  messnage  as  aforesaid,  at  the  times 
when,  Ac.  had,  and  still  of  right  ought  to  have,  a  right  of  common  pasture  in 
and  over  the  close  in  which,  £o.,  that  is  to  say,  a  right  to  stock  the  same  with 
two  cows  on,  &c.,  until,  &o.,  as  to  the  said  messuage  with  the  appurtenances 
belonging :  and  being  so  seised,  he,  on,  &o.  (within  the  limited  time),  entered, 
&c.,  to  turn  on,  and  did  turn  on,  two  cows,  being  his  own  cattle,  &c.,  to  pastore 
and  use  the  common,  &c.  The  sixth  and  scTcnth  pleas  did  not  materially  differ 
from  the  fifth. 

The  eighth  plea  stated,  as  before,  that  the  defendant  was  seised  of  a  messuage, 
being  one  of  the  commonable  messuages  in  the  act  mentioned :  '<  and  that  all 
those  whose  estate  he  now  hath,  until  the  making  of  the  award  in  the  fourth 
plea  mentioned,  had  and  enjoyed,  and  of  *right  ought,  &c.,  for  them-  ptcnni-i 
selves,  their  tenants  and  oocupiers  of  the  said  last  mentioned  messuage,  ^  ^ 
being  freemen  of  the  borough  of  Godmanchester  aforesaid,''  a  certain  right  of 
common  of  pasture  in,  upon,  and  over  the  said  close  in  which,  &o.,  amongst 
other  the  open  and  common  fields,  commonable  places,  &c.,  within  the  said 
parish ;  and  that  the  said  close,  in  which,  &c.,  called  the  West  Common,  at  the 
time  of  the  making  of  the  act,  was  part  of  the  open  and  common  fields,  &c.,  in 
the  parish  of  G-.  in  the  said  act  mentioned.  The  plea  then  stated  the  making  of 
the  award  and  a  schedule  thereto,  in  which  the  commissioners  inserted  the  mes- 
suage in  this  plea  mentioned  as  one  in  respect  of  which  the  owner  might  stock 
upon  the  said  West  Common  (being  the  locus  in  quo)  during  the  times  men- 
tioned in  the  award.  The  defendant  then  justified  under  the  act  and  award,  as 
before;  not  stating  himself  to  have  been  a  freeman.  The  ninth  and  tenth  pleas 
did  not  differ  materially  from  the  fifth. 

Replication  to  the  fifth  plea,  that  at  the  time  of  the  making  of  the  act,  ^^  the 
owner  and  proprietor  of  the  said  messuage,  now  of  the  said  defendant  in  the  said 
plea  mentioned,  had  no  other  or  different  right  of  common  of  pasture  in,  upon, 
and  throughout  the  said  common,  called  the  West  Common,  mentioned  in  the  said 
act  of  parliament,  than  in  respect  of  his  being  a  freeman  of  the  borough  of  Qc. 
aforesaid,  and  occupier  of  the  said  messuage,  and  not  in  respect  of  his  being  oc- 
cupier only  of  the  said  messuage ;  and  that  the  said  defendant,  at  the  said  several 
times,  when,  &o.,  in  the  said  declaration  mentioned,  was  not,  nor  is  a  freeman 
of  the  said  borough.  There  were  similar  replications  to  the  sixth,  seventh, 
ninth,  and  tendi  pleas.  The  replication  to  the  eighth  ^plea,  aflber  re-  r^ioOdl 
citing  the  clause  of  the  act  (ant^,  p.  200),  directing  the  commissioners  >-  ^ 
to  award  common  of  pasture  out  of  the  East  and  West  Commons,  as  a  compensa* 
tion  for  the  rights  of  proprietors  of  commonable  messuages,  went  on  as  follows : 
^*  And  the  plaintiffs  in  fieict  further  say,  that  under  color  and  pretence  of  the 
said  enactment  in  the  said  act  of  parliament  hereinbefore  mentioned,  the  said 
commissioners  awarded,  and  in  the  schedule  to  the  said  award  did  insert  and 
specify,  so  far  as  respects  the  said  messuage  now  of  the  said  defendant,  in  man- 
ner and  form  and  to  the  effect  in  the  said  eiehth  plea  of  the  defendant  in  that 
behalf  expressed;  and  the  said  plaintifis  further  in  fact  say,  that  the  said  defen- 
dant, at  the  said  time,  when,'  &c.,  in  the  said  declaration  mentioned,  was  not,  nor 
at  any  time  before  or  since  hath  been  or  is,  a  freeman  of  the  said  borough  of  G/' 

Rejoinder  to  the  replication  to  the  fifth  plea :  That  the  owner  and  proprietor 
of  the  messuage  in  that  plea  mentioned,  before  and  at  the  time  of  the  making  of 
the  act,  had  not  a  right  of  common  of  pasture  in  and  upon  and  throughout  the 
said  West  Common,  in  respect  of  his  being  a  freeman  of  the  borough  of  Ood- 
manchester  aforesaid,  in  manner  and  form,  &o.     Condusion  to  tho  country. 

General  demurrer  to  the  replications  pleaded  to  the  sixth,  seventh,  eighth, 
ninth,  and  tenth  pleas.    Joinder  in  demurrer. 

General  demurrer  by  the  plamtifis  to  the  rejoinder  to  the  replication  to  the 
fifth  plea.  Joinder  in  demurrer.  The  demurrers  were  argued  in  last  Easter 
term. 
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B.  Andrews  for  tbe  defendant:     The  replications  demurred  to  are  bad^  as 
MQg-.  tendering  immaterial  issues.    The  ^question  cannot  now  be  raised 
^  "    ^  whether,  preyiouslj  to  the  award,  the  rights  of  common  were  in  the  free- 
nen,  aa  sach,  or  not.     The  award  nnder  the  act  of  parliament  is  now  conclusive ; 
the  old  ri^tSy  whatsoever  they  were,  are  gone,  and  new  ones  substituted ;  and 
it  would  be  very  hard  that  the  original  right  should  be  inquired  into  after  so 
long  a  time  as  has  now  elapsed.    There  must  be  a  limit  to  disputes;  and  the 
only  way  to  affix  it,  in  this  case,  is  to  say  that  the  award,  made  under  the  act, 
must  be  final.     Li  Phillips  v.  Maile,  7  Bing.  138,  where  the  same  question  was 
nised  under  this  act  in  the  Court  of  Common  Pleas,  T^ndal,  C.  J.,  said,  '^  We 
are  of  opinion  that  the  original  right  of  common,  for  which  a  new  right  has  been 
substituted  by  the  act,  was  not  intended  to  be  traversable,  except  in  the  way 
prescribed  by  the  act.''     And  the  Court  held  the  award  conclusive.    The  plain- 
iifi  here  contend  that  the  original  right  of  common  was  solely  in  the  occupiers 
of  these  messuages,  being  freemen ;  that  the  pleadings  admit  this ;  that  the  de- 
fendant was  not  a  freeman ;  and  therefore  that  the  award,  as  to  the  common 
daimed  in  respect  of  the  messuage  in  question,  is  void.     [Parke,  J.     The  ar- 
goment,  I  sappose,  will  be,  that  the  commissioners  had  power  only  to  set  out 
common,  over  which  the  former  commoners  were  to  exercise  their  right,  but 
that  they  were  not  to  adjudicate  who  were  or  should  be  entitled.]    They  were 
to  make  the  allotment,  whether  the  owners  of  the  several  messuages  were,  at 
the  time,  fireemen  or  not.    If  they  were  not  so  at  the  time,  they  or- their  chil- 
dren might  become  so ;  the  right  before  latent  would  then  be  called  into  opera- 
r«oQYi  ^^^-    [Parks,  J.    "^Tho  act  does  not  provide  for  a  specific  allotment 
^  ^    -'  to  be  made  in  respect  of  particular  messuages;  the  commissioners  are 
only  empowered  to  ascertain  a  right,  to  be  exercised  by  the  proprietors  of  com- 
monable messuages,  subject  to  a  stint.]    The  defendant  here  was  the  owner  of 
a  ecmmonable  messuage,  and  the  award  (to  which  a  schedule  of  particular  mes- 
suages is  annexed)  gives  the  West  Common  allotment  to  '<  the  owners  and  pro- 
prietors of  oommonfu>le  messuages.^'     [Parks,  J.     ^'  Having  right  of  common 
oa  the  West  Common  aforesaid.'^]    If  the  award  did  not  give  the  new  right  of 
eommon  tcall  who  were  proprietors  of  commonable  messuages  at  the  time,  the 
indoBBre  altera  their  situation  for  the  worse.     Before  the  award  was  made, 
they  mig^t,  at  all  events,  have  acquired  rights  of  common  by  becoming  free- 
men as  well  as  occupiers,  but  now  according  to  the  argument  used,  if  they  were 
not  freemen  at  the  time  of  the  award,  it  finally  excludes  them  from  the  rieht. 
Sappose  the  eommoners  had  released  their  rights  to  the  corporation,  in  consider- 
ttien  of  a  substituted  right,  which  had  been  granted  in  the  terms  of  this  award, 
eovld  the  corporation  afterwards  have  repudiated  the  grant,  and  said  they  only 
neuit  it  to  extend  to  owners  of  commonable  messuages,  **  being  freemen  ?" 
The  argument  on  the  other  side  would  tend  to  admit  parol  evidenoe  in  explana- 
tion of  aa  act  of  parliament.    If  the  original  rights  may  be  inquired  into  now, 
the  awnd  is  not  binding  and  conclusive,  though  it  has  not  been  contested  within 
the  time  and  in  the  manner  directed  by  the  act ;  and  it  clearly  might  have  been 
BO  OQotestedy  on  the  pomt  now  raised.    [Parks,  J.    They  will  contend  that 
the  award  is  only  final  so  far  as  the  commissioners  had  jurisaiction.]    They  had 
mogi  jorisdicuon  over  *the  subjeot-mattef^  and  have  made  their  allotment  in 
^  mneauFOcal  terms.    It  may  be  supposed  that^  at  the  time  of  the  award, 
then  might  have  been  only  one  or  two  owners  of  commonable  messuages  who 
were  fieanen ;  and  it  cannot  be  contended  that,  in  such  a  case  the  benefit  of  the 
iUotmeDt  must  have  been  confined  to  them.    If  the  defendant's  title,  in  this 
^  be  not  established  by  the  award,  all  the  claims  of  common  founded  upon 
it  are  likewise  set  loose,  a^  all  the  riehts  which  it  gives  liable  to  be  disturbed. 
.   '^S^^9%9  contsiL     Although  the  defendant  is  not  a  fireeman,  it  may  be  as- 
iomed  that  the  person  who  held  this  commonable  messuage,  at  the  time  of  the 
^y^y  was  one;  and  if  all  the  oocupiers  at  that  period  were  in  the  same  situa- 
^  there  would,  of  course,  be  no  appeal  against  the  allotment.    The  questions 
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are,  first,  whether  the  oommissioners  had  authority,  under  the  act,  to  award 
rights  of  common  to  a  totallj  different  class  of  persons  from  those  entitled  be- 
fore ;  and,  secondly,  whether  they  have,  in  fact,  exercised  such  a  power.  There 
are  no  words  in  the  act  itself,  giving  power  to  conclude  parties  as  to  the  rights 
then  existing.  It  only  refers  generally  to  rights  already  in  existence,  empower- 
ing the  commissioners  to  give  equivalents  for  them,  but  not  to  determine  the 
nature  or  extent  of  the  rights.  Certain  persons,  being  freemen,  have  common 
on  particular  lands;  the  commissioners  are  to  substitute  other  lands  for  these, 
to  be  enjoyed  by  the  parties  who  had  the  former  right,  in  such  manner  and  at 
such  times  as  the  commissioners  shall  direct.  And  that  is  done  by  the  award. 
The  commissioners  allot  common  pasture  to  be  used  by  the  owners  and  pro- 
prietors of  commonable  messuages,  and  *their  tenants  and  occupiers  of  r^nng-i 
the  said  messuages  only,  having  right  of  common  upon  the  said  West  *-  ^ 
Common ;  meaning  that  the  allotment  is  made  as  compensation  for  the  rights 
they  enjoyed  when  the  act  passed.  There  is  no  pretence  for  arguing  that  the 
act  empowered  them  to  raise  a  new  right,  independent  of  the  former  qualifica- 
tion of  being  freemen,  and  to  say,  <<  from  henceforth  the  enjoyment  shall  be  io 
the  occupiers  of  commonable  messuages  generally.''  It  would  be  an  injustice 
to  the  plaintiffs,  who  are  lords  of  the  soil,  if  without  any  equivalent  given  to 
them,  the  benefit  in  question  were  extended  by  the  act  to  a  more  numerous  class 
of  persons.  Their  right,  as  lords,  is  not  to  be  abridged  by  general  terms  in  an 
aw4rd  :  Place  v,  Jackson,  4  D.  &  K.  318.  Besides,  it  was  their  interest  that 
the  advantage  in  question  should  be  confined  to  their  own  freemen.  And  if  the 
award  was  injurious  to  them  in  these  respects,  the  case  was  not  one  to  which,  by 
the  terms  of  the  act,  the  remedy  by  appeal,  or  by  action  against  the  party  in 
whose  favor  the  determination  was,  could  apply.  There  was  no  issue  by  which 
the  question  could  have  been  tried ;  and  if,  at  the  time  of  the  award,  none  but 
freemen  were  occupiers,  there  was  no  party  against  whom  a  complaint  could  be 
made.  In  Phillipps  v.  Maile,  7  Bing.  133,  the  present  point  was  not  sufficiently 
pressed  on  the  attention  of  the  Court;  and  it  was  assumed  there,  whether  justly 
or  not,  that  the  right  disputed  in  the  action  <<  was  capable  of  being  litigated  at 
the  time  of  making  the  award."  The  question  comes  to  this,  whether  there  be 
anything  in  the  words  of  the  inclosure  act  to  alter  the  then  existing  rights,  and 
to  render  the  qualification  of  freedom  no  ^longer  indispensable.  The  r^coiAi 
words  to  that  effect  ought  to  be  express,  this  being  an  act  granting  rights  ^  ^  ^ 
to  one  party  in  another's  soil.  There  is,  indeed,  a  clause  in  general  terms,  di- 
recting that  common  shall  be  set  out  as  a  compensation  to  ''  dl  the  owners  and 
proprietors  of  commonable  messuages ;"  but  the  generality  of  such  words  may 
be  restrained  by  reference  to  the  other  matters  stated  in  the  act,  as  general 
words  in  a  deed  are  qualified  by  a  particular  recital :  and  the  more  so  in  this 
case,  inasmuch  as  no  compensation  is  made  to  the  plaintiffs  for  the  supposed 
enlargement  of  rights  to  their  prejudice :  Thorpe  v.  Cooper,  5  Bing.  116. 

AndreKB,  in  reply.  As  to  the  last  argument,  the  plaintiffs  have  a  compensa- 
tion expressly  provided  for  them  in  the  act.  [Littledale,  J.  That  is  in  re- 
spect of  their  rights  and  interests  in  and  to  the  soil  of  the  waste  and  unknown 
common  lands,  which  is  entirely  distinct  from  their  interest  in  the  soil  over 
which  common  of  pasture  was  claimsdby  the  owners  of  commonable  messuages.] 
The  plaintiffs,  at  all  events,  have  the  benefit  of  so  much  of  the  lands  as  is  not 
otherwise  allotted.  And  if  the  act  gives  an  extension  of  rights  in  one  way  to 
the  proprietors  of  these  messuages,  it  is  but  just,  inasmuch  as  their  rights  are 
curtailed  in  another  by  the  inclosure.  [Parks,  J.  They  had  the  same  benefit 
of  common  after  the  indosures  as  before,  only  restricted  in  space.  It  does  not 
appear  that,  before  the  inclosure,  all  the  commonable  messuages  together  were 
sufficient  to  consume  the  herbage.  And  if  the  condition  of  the  owners  was  made 
worse,  they  might  have  appealed  within  the  time  limited  *by  the  act]  pKoii-i 
The  plain  meaning  of  the  statute  is,  that  when  the  award  is  made,  the  ^  -^ 
rights  in  question  shall  depend  upon  the  messuages,  and  not  be  affected  by  the 
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coodition  of  tbe  owners.  Phillips  v.  Maile,  7  Bing.  133,  is  a  direct  antbority 
for  the  defendant.  Cur.  adv.  vult. 

DenmaN;  C.  J.y  in  this  term  delivered  the  judgment  of  the  Court.  After 
having  stated  the  pleadings  as  far  as  the  rejoinder  to  the  replication  to  the  fifth 
plea,  his  Lordship  continued  as  follows : — 

This  rejoinder  has  been  demurred  to;  there  are  no  special  causes  of  demurrer 
assigned ;  but  we  think  it  is  bad,  because  it  does  not  deny  any  allegation  in  the 
replica^on. 

The  plea  alleges  that  the  defendanty  at  the  time  of  the  act,  had  a  right  of 
common,  in  respect  of  being  owner  and  occupier  of  the  messuage. 

Then  the  replication  is,  that,  at  the  time  of  the  act,  the  defendant  had  no 
other  right  of  common  than  as  being  a  freeman  of  the  borough,  and  occupier  of 
the  messange,  and  not  as  occupier  only.  Now  this  tenders  an  issue  which  the 
defendant  might  have  accepted,  and  concluded  to  the  country ;  but  he  says  the 
owner  of  the  house  had  not  any  riffht  of  common  in  respect  of  his  being  a  free- 
man ;  which,  though  glancing  at  the  real  dispute,  does  not  put  it  in  a  way  which 
the  plaintiff  was  bound  to  accept,  and  we  think  that  the  demurrer  may  be  main- 
tained, and  then  it  is  the  same  as  if  the  defendant  had  demurred  to  the  repli- 
cation. 

r*2l21  ^^^^  ^^  fi^^  other  pleas,  varying  in  some  measure  *from  the  fifth  plea, 
^  -'to  which  there  are  replications,  and  demurrers  to  those  replications ;  and 
npon  all  these  the  same  questions  arise  as  on  the  fifth  plea  and  the  replication 
to  that  plea. 

And  upon  the  pleading,  it  must  be  taken  that,  at  the  time  of  making  the  act, 
it  was  only  such  of  the  occupiers  of  messuages  as  were  freemen  of  the  borough 
that  had  aright  of  common. 

And  then  the  question  is,  if,  upon  the  construction  of  the  act  of  parliament 
and  award,  the  same  limitation  now  continues, — or  whether  the  occupiers  of 
those  messuages  are,  as  occupiers  only,  entitled  to  right  of  common  ? 

The  act  of  parliament  itself  is  silent  on  this  subject ;  but  it  appears  by  the 
set,  that  several  persons  had  a  right  of  common  on  some  parts  of  the  land  men- 
tioned in  th^  act.  And  the  act  authorizes  the  commissioners  to  make  regula- 
tions for  the  enjoyment  of  the  right  of  common  on  such  part  of  certain  meadows 
M  should  be  left  oninclosed. 

And  then  oomes  the  clause  which  applies  to  this  case.  [His  Lordship  then 
read  the  clause,  ante,  p.  200,  directing  the  commissioners  to  set  out  common  of 
pastnre  from  the  East  and  West  Commons,  as  an  equivalent  for  the  rights  of  com- 
mon of  all  the  owners  and  proprietors  of  commonable  messuages  or  cottages.] 

According  to  the  words  of  this  clause,  without  further  information,  it  would 
seem  that  all  the  owners  of  commonable  messuages,  as  such,  had  the  right,  and 
more  particularly  by  using  the  word  only  near  the  end  of  the  clause  ;  but  then, 
when  the  further  information  is  brought  to  bear  upon  the  construction  of  the 
r*2l31  ^^  ^°^  which  is  admitted  in  the  pleadings,  that,  at  the  time  of  ^passing 
L  J  the  act,  it  was  only  such  occupiers  of  commonable  messuages  as  were 
freemen,  that  had  the  right,  it  comes  to  be  considered  whether  tbe  act  was 
meant  to  let  in  to  the  exercise  of  the  common  right  all  the  owners  of  common- 
able messuages,  without  any  qualification  -,  or  whether  it  was  merely  an  enact- 
ment as  to  the  place  where  the  commoners  were  to  exercise  their  right  of  com- 
mon, bnt  so  that  no  other  persons  should  be  entitled  than  were  before. 

The  object  of  the  act  of  parliament  was,  that  the  persons  who  had  rights  of 
property  in  the  land,  or  rights  of  common  on  the  land  which  was  the  subject  of 
the  act,  should  enjoy  those  rights  more  conveniently  than  they  did  before.  But 
there  is  no  indication  in  the  act  of  any  intention  to  confer  any  rights  or  benefits 
on  persons  who  before  had  no  rights  there,  but  which  the  defendant  wishes  to 
introduce. 

There  is  no  reason  why  it  should  have  been  meant  that  a  more  extensive  class 
of  persons  should  have  a  right  of  common  than  before;  there  is  no  consideration 
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for  their  doing  so ;  and,  therefore^  we  think  that,  when  the  act  speaks  of  comnaoD 
to  be  enjoyed  by  owners  of  customary  commonable  messuages  or  cottages  in 
general  terms,  it  must  mean  such  owners  as  had  right  of  common  before  the  ax^t 
by  being  also  burgesses,  and  that  the  object  of  the  clause  in  the  act  was  to  con- 
fine their  exercise  of  the  right  of  common  to  a  particular  spot,  seeing  that  other 
places  where,  before  the  act,  they  used  to  turn  on  cattle  were  to  be  inclosed. 

The  award  could  not  extend  the  right  to  any  further  class  of  persons  than  the 
act  mentions,  unless  powers  had  been  given  to  the  commissioners  to  ascertain 
what  class  of  persons  were  entitled ;  but  the  act  does  not  do  *that :  it  r*oi  41 
says,  the  right  of  common  is  to  be  enjoyed  in  such  ways  as  thecommis-  ^  -* 
sioners  shall  direct,  which  means  the  number  and  species  of  cattle,  and  the  times 
of  the  year  when  they  are  to  be  turned  on,  and  other  things  of  that  sort ;  and, 
indeed,  looking  at  the  award  itself,  it  does  not  carry  the  defendant's  argument  as 
to  the  extent  of  his  right,  at  all  further  than  the  act  itself;  for  the  award  is, 
that  the  common  shall  be  enjoyed  by  the  owners,  &c.,  of  messuages,  &c.,  having 
right  of  common.  If  the  words  ^'  having  right  of  common''  are  to  be  taken  as 
<<  having  rights  of  common  under  the  provisions  of  the  act,''  it  carries  it  no  far- 
ther than  the  act  does ;  and  if  the  words  mean,  ^'  persons  having  right  of  com- 
mon" when  the  act  passed,  then  it  excludes  all  who  were  not  freemen,  and 
therefore,  in  no  point  of  view  can  the  award  carry  the  defendant's  claim  further 
than  the  act  does. 

And  we  are  of  opinion,  that  neither  the  act  nor  the  award  give  the  defendant 
any  greater  right  than  he  had  before  the  act,  and  that,  therefore,  there  must  be 
judgment  for  the  plaintiffs.  It  is  to  be  observed,  that  in  the  case  of  Phillips  v. 
Maile,  7  Bing.  133,  in  which  the  judgment  of  the  Court  of  Common  Pleas  was 
the  other  way,  the  point  upon  which  we  decide  was  not  so  distinctly  brought  to 
the  notice  of  the  Court,  in  the  pleadings  or  in  the  argument. 

Judgment  for  the  plaintiffs. 


*The  KING  r.  The  Inhabitants  of  RUTHIN,    Junel.        [*215] 

The  first  section  of  the  statute  1  W.  4,  c.  18,  which  enacts,  <<  that  from  and  after  the 
passing  of  that  act,  no  person  shall  acquire  a  settlement  by  reason  of  the  yearly  hiring 
of  a  dwelling-house,  building,  &o.,  unless  the  rent  for  the  same  to  the  amount  of  102. 
at  least  shall  be  paid  by  the  person  hiring  the  same,"  is  pro^ectiye  only. 

On  appeal  against  an  order  of  justices,  whereby  David  Jones,  his  wife,  and 
family,  were  removed  from  the  parish  of  Ruthin,  in  the  county  of  Denbigh,  to 
the  parish  of  Cwm,  in  the  county  of  Flint,  the  sessions  quashed  the  order,  sub- 
ject to  the  opinion  of  this  Court  on  the  following  case. 

The  appellants  admitted  the  pauper's  settlement  to  be  with  them,  unless  lie 
had  acquired  a  subsequent  one  under  the  following  circumstances. 

The  pauper  took  from  Mr.  Eddisbury,  who  was  mortgagee  in  possession,  a 
farm  called  Tynyffirth,  in  the  parish  of  Llanrhaiadr  yn  Cimmerch,  in  the  county 
of  Denbigh,  as  tenant  from  year  to  year,  at  the  rent  of  24/.  per  annum.  The 
tenancy  was  to  commence  according  to  the  custom  of  the  country,  viz.,  as  to  the 
land,  from  St.  Andrews's  Day,  1829,  and  as  to  the  farm-house  and  out-buildings, 
from  the  1st  of  May  following.  The  rent  was  made  payable  half  yearly,  on  the 
25th  of  March,  and  the  29th  of  September  following,  though,  according  to  cus- 
tom, the  first  half  year  was  not  to  be  called  for  until  St.  Andrew's,  1830,  and 
the  second  half  year  on  the  1st  of  May,  1831.  The  pauper  entered  upon  the 
premises  at  the  appointed  periods,  and  occupied  the  land  until  after  the  30th  of 
November,  1830,  and  the  house  and  out-buildings  until  the  Ist  of  May,  1831. 
In  August,  1830,  the  mortgagor  and  mortgagee  having  agreed  upon  a  sale  of 
the  property,  and  a  purchaser  having  been  found,  the  three  parties  met  by  ap- 
pointment, and  were  '''attended  by  the  pauper's  wife,  whose  husband  r^oiAT 
sent  her  on  his  behalf,  he  having  been  desired  by  Shaw,  the  mortgagor,  ^        ^ 
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to  come  to  pay  his  half  year's  rent.  Mr.  Eddisbury  iDsistiDg  upon  being  paid 
the  half  year's  rent  due  the  25th  of  March,  1830,  and  declining  to  complete  the 
sale  without  it,  the  pauper's  wife  said  that  her  husband  was  then  unprepared, 
owiBg  to  its  being  demanded  before  the  usual  time,  namely,  St.  Andrew's  Day  : 
whereupon  Shaw,  being  anxious  to  avoid  delay  in  order  to  get  the  business  con- 
eloded,  agreed^  without  the  previous  knowledge  or  request  of  the  pauper,  but 
with  the  consent  of  the  pauper's  wife,  to  pay  the  12/.  for  the  pauper ;  and  did 
BO.  The  pauper  had  not  repaid  the  amount  when  the  appeal  was  heard ;  but 
there  bad  been  disputed  accounts  between  him  and  Shaw. 

The  year's  holding  as  to  the  land,  which  was  the  principal  taking,  was  begun 
and  concluded,  and  the  rent  was  due,  and  paid  as  before  mentioned,  while  the 
Stat.  6  0.  4,  c.  57,  was  in  operation,  and  before  the  passing  of  the  act  of  1  W. 
4,  c  18 ;  but  the  year's  holding  of  the  house  and  out-buildings  was  not  conclu- 
ded until  the  Ist  day  of  May,  which  was  after  the  last-mentioned  act  came  into 
operation.  The  court  of  quarter  sessions  found  that  the  pauper  had  gained  a 
settlement  in  Llanrhaiadr  yn  Cimmerch,  and  quashed  the  order,  subject  to  the 
opinion  of  this  court  upon  the  case. 

Justice,  in  support  of  the  order  of  sessions.  There  was  a  payment  of  rent  to 
the  amount  of  10/.  while  the  stat.  6  G.  4,  c.  57;  continued  in  force,  and  it  was 
Dot  necessary  that  that  payment  should  be  made  by  the  party  hiring  the  tene- 
ment. That  is  required  by  the  first  section  of  1  W.  4,  c.  18,  which  is  prospeo- 
r*^l71  ^^^  ^°^^ '  ^though  the  second  is  retrospective,  Rex  v,  Dursley,  3  B.  & 
^  ^  -'  Ad.  465.  Besides,  here  the  half  year's  rent  was  paid  to  the  landlord 
with  the  consent  of  the  pauperis  wife,  and  she  was  authorized  by  her  husband  to 
gire  such  consent.     Shaw  was  his  agent. 

J.  Jervts,  contr^.  The  12/.  was  paid  by  the  mortgagor  to  the  mortgagee  ^n 
consideration  of  the  latter  giving  up  possession  of  the  land.  The  statute  1  W. 
4,  e.  18,  is  retrospective  in  both  sections ;  and  if  that  be  so,  the  rent  must  be 
paid  by  the  party  hiring  the  tenement.  The  words  ''  by  the  person  hiring  the 
fiame,"  which  were  in  the  previous  act  of  59  G.  3,  c.  50,  are  omitted  in  the  6 
6.  4,  c.  57 ;  and  under  that  act  it  was  decided  in  Rex  t;.  Ramsgate,  6  B.  & 
C.  712,  that  the  whole  years'  rent,  whatever  its  amount  might  be,  must  be  paid; 
in  Rex  r.  Kibworth  Harcourt,  7  B.  &  C.  790,  that  the  rent  need  not  be  paid  by 
the  party  hiring ;  and  in  Rex  v.  Ditcheat,  9  B.  &  C.  176,  and  Rex  v.  Great 
Bentlej,  10  B.  &  G.  520,  that  a  person  who  rented  premises  at  the  yearly 
vdoe  of  10/.  and  resided  thereon,  but  underlet  part,  thereby  gained  a  settle- 
ment The  Stat.  1  W.  4,  c.  18,  recites,  that  doubts  had  arisen  with  respect  to 
the  intention  of  the  legislature  on  these  several  points,  and  then  enacts,  that  no 
person  shall  acquire  a  settlement  by  reason  of  a  yearly  hiring  of  a  tenement,  un- 
less the  occupation  and  payment  of  rent  be  "  by  the  person  hiring  the  same," 
Here  there  was  no  payment  by  the  tenant  himself.  The  wife  had  no  authority 
to  consent.  She  was  sent  by  her  husband,  but  not  for  the  purpose  of  paying 
r^l81  ^^  '^^^  ^'  authorizing  any  one  to  ^pay  it  in  his  behalf  The  payment 
^  ^  was  made  by  the  mortgagor.  The  facts  might  have  been  evidence  to  sup- 
port a  plea  of  accord  and  satisfaction,  but  not  of  payment. 

Be5Man,  C.  J.  The  only  question  here  is,  whether  the  rent  to  the  amount 
of  10/.  has  been  actually  paid.  The  party  entitled  to  receive  the  rent  has  been 
satisfied,  and  the  stat.  6  G.  4,  c.  57,  does  not  require  that  it  should  be  actually 
ptid  bj  the  party  hiring.     The  sessions  might  have  decided  this  case  themselves. 

LiTTLEDALEy  J.  concurred. 

Pabr|,'J.  The  rent  to  the  amount  of  10/.  has  been  paid  by  some  person^ 
snd  that  is  sufficient.  The  second  section  of  the  1  W.  4,  c.  18^  is  retrospective ; 
bat  the  first  is  prospective  only.  The  enactment  is,  that  from  and  after  the 
p^Dg  of  that  act,  no  person  shall  acquire  a  settlement  except  as  there  stated. 

Patteson,  J.  The  first  section  of  1  W.  4,  c.  18,  prevents  the  gaining  of  a 
lettlement,  unless  the  rent  to  the  amount  of  10/.  at  the  least  shall  be  paid  by 
the  party  hiring;  if  that  were  retrospective,  section  2,  which  provides,  that 
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where  the  yearly  rent  shall  exceed  10/.  payment  to  the  amount  of  10/.  shall  be 
deemed  sufficient  for  the  purpose  of  gaining  a  settlement  under  the  recited  ac^ 
would  have  been  unnecessary.  Order  of  sessions  confirmed. 
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To  give  a  settlement  by  renting  a  tenement,  since  the  stat.  1  W.  4,  c.  18,  there  must  be 
an  occupation  in  fact  of  the  whole  dwelling-house  or  building  of  which  the  tenement 
consists,  by  the  party  hiring  the  same ;  and  therefore,  where  A.  took  a  lease  for  a  year, 
of  a  house  consisting  of  three  floors,  at  the  rent  of  40/.  per  annum,  and  after  he  had 
been  in  possession  three  months,  underlet  two  floors  by  the  quarter,  at  the  rate  of  221. 
per  annum,  to  another  person,  who  occupied  them  for  two  quarters,  the  ground-floor 
only,  during  that  time,  being  occupied  by  A.,  and  in  all  other  respects  the  provisions 
of  6  G.  4,  0.  57,  and  1  W.  4,  c.  18,  were  complied  with,  it  was  held,  that  A.  did  not 
gain  a  settlement. 

On  appeal  against  an  order  of  two  justices,  whereby  Cooper  Tress  and  his 
wife  and  children  were  removed  from  the  parish  of  St.  Margaret,  in  the  city  of 
Rochester,  to  the  parish  of  St.  Nicholas,  in  the  same  city,  the  sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  pauper.  Cooper  Tress,  on  the  3d  of  October,  1831,  took  a  lease  for  a 
year  of  a  house  in  the  appellant  parish,  at  the  rent  of  40^.  per  annum.  Under 
this  lease  he  entered  into  possession  of  the  house,  and  remained  there  with  his 
family  ^ntil  the  third  day  of  October  in  the  following  year ;  he  paid  the  rent 
for  half  the  year,  and  fulfilled  all  the  conditions  of  the  statutes  6  Ot.  4,  c.  57, 
and  1  W.  4,  c.  18,  unless  the  court  should  be  of  opinion  that,  under  the  follow- 
ing circumstances,  the  house  was  not  occupied  by  the  pauper  within  the  mean- 
ing of  the  1  W.  4,  c.  18. 

The  house  in  question  was  a  separate  and  distinct  dwelling-house,  con^sting 
of  three  floors.  When  the  pauper  had  been  in  the  possession  of  the  premises 
about  three  months,  viz.,  on  the  4th  of  January,  1832,  he  underlet  the  two 
upper  floors,  unfurnished,  to  one  Boucher ;  and  during  all  the  time  Boucher  staid 
in  the  house,  the  pauper  occupied  the  ground-floor,  only  by  "''himself  and  r^anM 
his  family.  Boucher's  agreement  with  the  pauper  was,  that  he  should  *-  -^ 
take  these  two  floors  of  the  pauper,  by  the  quarter,  at  the  yearly  rent  of  221. ; 
that  Boucher  should  have  the  use  of  the  wash-house  on  the  ground-floor  in  com- 
mon with  the  pauper,  and  that  the  pauper  should  have  a  sleeping-room  in  the 
upper  floor  for  one  of  his  children,  whenever  Boucher  did  not  want  it  for  his 
own  family.  Boucher  entered  into  possession  of  the  two  floors  on  the  4th  of 
January ;  furnished  the  rooms  himself,  staid  in  them  upwards  of  two  quarters, 
and  paid  the  rent  agreed  on.  During  Boucher's  residence  there,  he  had  the 
joint  use  of  the  wash-house,  and  the  pauper's  child,  by  the  permission  of 
Boucher,  occupied  the  sleeping-room  in  the  upper  floor  about  a  fortnight  or 
three  weeks  according  to  the  agreement.  The  ground  floor  was  not  separated 
from  the  upper  floors  by  any  door  or  partition,  and  both  the  pauper  and  Boa- 
cher,  during  Boucher's  residence  in  the  house,  had  common  access  to  it  by  the 
front  and  back  doors,  and  each  took  the  key  of  the  front  door  whenever  he  had 
need  of  it,  without  asking  permission  of  the  other. 

Walsh  and  EsptnoMe  in  support  of  the  order  of  sessions.  The  question  ia 
this  case  is,  whether  there  was  an  occupation  of  the  house  by  the  pauper  suffi- 
cient to  satisfy  the  stat.  1  W.  4,  o.  18.  Rez  v.  North  Collingham;  1  B.  &  G. 
578,  and  Rez  v.  Tonbridge,  6  B.  &  C.  88,  show  that  a  party  who  rented  a  dwell- 
ing-house at  the  annaal  rent  of  10/.,  and  resided  in  it,  but  underlet  part,  would 
have  gained  a  settJement  under  59  G.  3,  c.  50;  but  that  statute  required  that 
the  house  should  be  held,  and  the  land  ^occupied,  by  the  person  hiring  the  r^ooi  i 
same.     The  statute  6  O.  4,  c.  57,  omits  the  world  <<held/'  and  theL  ^^^-1 

^  ThSm  ease  (whieh  was  determined  in  Hilary  term,  1884),  being  of  great  praotioal 
f  it  aas  been  deemed  advisable  to  insert  it  here. 
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Tords,  ^<  by  tbe  person  hiring  the  same/'  and  requires  that  the  house,  building, 
or  land,  shall  be  occupied  under  the  yearly  hiring ;  and  in  Rex  v.  Ditcheat,  9 
B.  k  C.  176y  and  Rex  t;.  Orea^  Bentley,  10  B.  &  C.  520,  a  pauper  who  rented 
a  dwelling-house  of  the  yearljr  teu^  of  10^.,  and  resided  in  it,  but  underlet  part, 
was  deemed  to  occupy  the  whole  .under  the  yearly  hiring,  so  as  to  gain  a  settle- 
ment under  this  statute.  LiTTLE£r^tE,.  J*,  in  the  former  case,  goes  fully  into 
the  meaning  of  the  word  occupy,  ani'<^ys,  '<  It  is  not  necessary,  in  order  to 
make  a  roan  an  occupier,  that  he  sbbtflH.iautually  sleep  or  take  his  meals  in  a 
house,  or  that  his  family  should  actually  dw€H  in  the  whole  house,  but  the  law 
ooDsiders  him,  for  this  purpose  an  occupier,**  if  Jic^  hold  the  whole,  and  by  him- 
self or  his&mily  occupy  part;"  and  afterward8.*Be*'eays,  '^  the  word  occupation, 
as  applied  to  a  house,  undoubtedly  implies  persobal-  residence.  But  if  a  lessee 
of  a  bouse  dwell  in  any  part  of  it,  though  he  let  the  ptker  part,  he,  in  point  of 
law,  is  to  be  considered  as  the  occupier  of  the  wholfi^'.*^  That  observation 
applies  to  the  present  case.  It  is  true  that  the  statute  1<^:'.4,  c.  18,  requires 
that  the  house,  &c.,  shall  be  actually  occupied  under  the  yearly  hiring  by  the 
person  hiring  the  same;  but  those  words  will  be  satisfied  if^t^sTmirty  hiring 
is  personally  resident  by  himself  or  his  family ;  for  such  a  persoa, .'though  he 
noderlet  part  of  the  house  to  lodgers,  actually  occupies.  In  Fludier  v^  Lombe, 
Cas.  temp.  Hardw.  307,  the  question  was,  whether  certain  householders  of 
booses  above  the  value  of  10/.  a  year,  who  paid  the  parish  and  other  rates  in 
rtoooi  f^sp^t  of  their  ^houses,  but  underlet  part  of  the  houses  to  lodgers  on 
^"^  ^  such  terms  as  reduced  their  rents  below  10^.  per  annum,  were  legal  voters 
within  the  statute,  11  6.  1,  c.  18,  s.  7,  which  enacted,  '<  that  the  right  of  elec- 
tion of  alderman  and  common  councilmen  should  belong  to  freemen  of  the  city 
of  London,  being  householders,  paying  scot  and  bearing  lot;"  and  Lord  Ha&d- 
WICKX  said,  that  their  letting  lodgings  did  not  make  them  cease  to  be  the  sole 
occupiers.  The  word  occupy  ought  to  receive  the  same  construction  in  this 
statute  as  it  has  in  other  statutes  relating  to  the  poor  laws.  The  43  Eliz.  c.  2, 
imposes  the  rate  for  the  relief  of  the  poor  on  the  occupier.  The  person  who 
rests  a  house  and  resides  in  it,  though  he  underlets  part,  is  deemed  to  be  the 
occupier  for  the  purpose  of  rateability.  In  Nolan's  Poor  Laws,  vol.  i.  176,  it  is 
said  that  <'  no  lodger,  though  possessing  the  principal  part  of  the  house,  was 
erer  rated ;  but  the  owner,  how  small  soever  the  part  reserved  for  himself,  is, 
in  the  eye  of  the  law,  the  tenant  for  the  whole,  and  is  rated  as  an  occupier.'' 
If  a  different  construction  be  put  upon  the  word  occupier  in  this  statute,  the 
eoDsequence  will  be  that  the  same  party  may  be  an  occupier  for  the  purpose  of 
being  rated,  and  not  for  the  purpose  of  gaining  a  settlement.  Great  inconve- 
niences will  follow  from  such  an  interpretation.  As  the  case  was  put  at  the  ses- 
sions, if  this  construction  prevailed,  the  mayor  of  Maidstone,  who  occupies  a 
house  of  considerable  value  in  that  town,  and  lets  part  of  it  during  the  assizes 
for  the  accommodation  of  the  Judges,  would  be  prevented  from  gaining  a  set- 
tlement. 

Ore$noeQ  and  Hills,  contrk.  The  opinion  delivered  by  Littledale,  J.  in  Rex 
r«223i  <'-  Bitcheat,  9  B.  &  C.  176,  was,  that  a  lessee  '^'who  dwells  in  any  part 
^  ^  -^  of  a  house,  and  underlets  the  other  part,  might  be  considered  occupier 
of  the  whole,  so  as  to  satisfy  the  statute  6  G.  4,  c.  57,  which  merely  required 
the  house  to  be  occupied  under  the  yearly  hiring;  but  the  statute  1 W.  4,  c.  18, 
which  was  passed  partly  for  remedying  the  inconveniences  produced  by  that 
decision,  requires  an  occupation  in  fact,  and  not  merely  in  point  of  law.  That 
this  is  the  meaning  of  the  statute  is  to  be  collected  as  well  from  the  enacting 
words  as  from  the  doubts  recited  in  the  preamble.  The  statute  59  G.  3,  c.  50, 
required  that  the  house  should  be  held,  and  the  land  occupied ;  and  in  Rex  v. 
North  Collingbam,  1  B.  &  C.  583,  Lord  Tenterden  relied  on  that  difference 
of  expressionsy  as  showing  that  it  was  probably  intended  that  a  party  taking 
lodgers,  properly  so  called,  should  not  be  prevented  from  thereby  gaining  a  set- 
tlement.   Now  when  the  legblature,  in  the  1  W.  4,  c.  18,  omitted  the  word 
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held,  and  required  that  th^  house  or  building,  &c.|  should  be  actually  occupied 
bj  the  party  hiring  it,  they  must  have  intended  to  prevent  a  party  taking  lodgers 
from  gaining  a  settlement.  In  Hex  v,  Tonbridje,  6  B.  &  C.  88,  Maynard,  the 
joint  occupier,  never  agreed  with  the  ori^inat  landlord;  he  agreed  with  the 
pauper  to  share  the  expense  and  the  profits  arising  from  the  cultivation  of  the 
garden.  [Pattebon,  J.  The  landlord  tt^ght  have  sued  the  pauper  for  the 
whole  rent,  but  the  latter  was  not  ther^le  occupier.  The  joint  occupation  of  the 
land  there  would  have  given  a  sett^eAent  if  the  value  had  been  sufficient. 
Here  the  value  of  the  house  is  sflfflciedt ;  and  the  joint  occupation  would  have 
b^eii  sufficient,  if  the  case  had'tiepended  on  59  G.  3,  c.  50.  The  question  is, 
whether  the  statute  1  W.  4j  c*!^,  requires '''that  the  <^  distinct  dwelling- p^2241 
house,  or  building,  or  land,^*of  which  the  tenement  is  to  consist,  should  ■-  ^ 
be  occupied  by  the^  pkH^  hiring.  The  statute  6  O.  4,  c.  57,  was  passed  to 
obviate  doubts,  and'jet^oted  that  no  person  should  gain  a  settlement  by  the  rent- 
ing  of  a  tenement; lOft^ess  such  tenement  should  consist  of  a  separate  and  dis- 
tinct dwelling-House',  or  buildiug,  or  of  land,  or  of  both,  rented  by  such  person 
for  the  sum  cS\Wl.  a  year  for  the  term  of  one  whole  year;  nor  unless  such 
house  (vis^Ia^separate  and  distinct  dwelling),  or  building,  or  land,  should  be 
occupiecl^under  such  yearly  hiring ;  and  Rex  v,  Ditcheat,  9  B.  &  C.  176,  and  Rex 
V.  Oreat  bentley,  10  B.  &  G.  520,  show  that  the  doubt  on  that  statute,  whether  a 
party  who  hired  a  house  or  land  for  a  year,  and  occupied  part  of  it,  and  underlet 
the  residue,  occupied  under  a  yearly  hiring,  so  as  to  satisfy  the  statute.  It  was 
decided  that  he  did ;  and  that  partly  on  the  ground  that  the  words  by  the  party 
hiring  the  same,  which  were  in  the  59  G.  3,  c.  50,  were  omitted  in  the  6  G.  4, 
c.  57.  Then  an  attempt  was  made  to  remedy  the  inconvenience  resulting  from 
those  decisions,  by  a  third  statute,  the  1  W.  4,  o.  18,  which  recites  the  6  G.  4, 
c.  57,  and  that  doubts  had  arisen  respecting  the  intentions  of  the  legislature 
concerning  the  occupation  of  such  house,  building,  or  land,  by  the  person  hiring 
the  same.  Now,  those  doubts  were,  whether  it  was  necessary  that  the  party 
hiring  the  house  should  actually  occupy  the  whole,  or  whether  it  was  sufficient 
that  he  occupied  part,  though  he  underlet  the  rest.  The  statute  then  enacts 
that  no  person  shall  acquire  a  settlement  by  reason  of  such  yearly  hiring  of  a 
dwelling-house,  or  building,  or  of  land,  or  of  both,  '''as  in  the  former  act  p«2951 
expressed,  unless  such  house,  or  building,  or  land,  shall  be  actually  oc- 1-  -■ 
cupied  under  such  yearly  hiring  by  the  person  hiring  the  same.  The  words 
<<such''  yearly  hiring  are  important,  because  they  refer  to  the  6  G.  4,  c.  57, 
which  is  recited,  and  therefore  evidently  mean  the  yearly  hiring  of  a  distinct 
and  separate  dwelling-house  and  building,  or  land.  The  statute  of  I  W.  4,  c. 
18,  must  be  read  as  if  it  enacted,  in  express  terms,  that  no  settlement  should 
be  gained  by  reason  of  the  yearly  hiring  of  a  distinct  and  separate  dwelling- 
house,  &c.,  unless  such  distinct  and  separate  dwelling-house,  &c.,  should  be 
actually  occupied  by  the  party  hiring  the  same.  Now,  here  the  dwelling-house 
hired  by  the  pauper  was  not  actually  occupied  by  him ;  two-thirds  of  it  were 
occupied  by  another  person.  He  might  be  liable  as  an  occupier  to  pay  rates 
and  taxes ;  but  in  that  case  a  constructive  occupation  is  sufficient.  Here  an 
occupation  in  fact  is  required ;  but  the  lodger  might  have  excluded  the  pauper 
from  the  two-thirds.  The  case  put,  of  the  Mayor  of  Maidstone  letting  part  of 
his  house,  during  the  assizes,  for  the  accommodation  of  the  Judges,  is  an  extreme 
one.  To  put  another  case :  suppose  a  party  were  to  let  all  the  house  but  a  space 
six  feet  square,  would  he  be  settled  ?  [Patteson,  J.  Difficulties  of  this  kind 
may  be  raised  either  way.  Suppose  he  let  a  bed  for  the  night.  Or  put  the 
case  of  an  innkeeper.]  Merely  taking  an  inmate,  as  an  innkeeper,  would  not 
be  sufficient ;  no  part  of  the  house  is  there  given  up }  the  inmate  only  has  the 
use  of  it  for  a  certain  purpose.  In  Bex  v.  Macclesfield,  2  B.  &  Ad.  870,  the 
pauper  had  let  part  of  the  house  to  a  tenant ;  and  '^'Pabks,  J.  said  that  r«0Qg-| 
such  an  occupation  would  not  have  been  sufficient  to  satisfy  the  stat.  ll  ^  ^^ 
W.  4,  c.  18.    [LiTTLEDALB,  J.  That  statute  requires  the  occupation  to  be  under 
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the  yearly  hiring.  If  he  had  underlet  for  a  less  period  than  a  year,  would 
there  have  been  a  sufficient  occupation  ?]  If  underletting  for  the  whole  twelve 
months  would  prevent  the  party  from  being  an  occupier,  it  is  difficult  to  say 
how  it  can  be  otherwise,  where  he  lets  for  a  less  period  than  a  year.  If  he 
ezclodes  himself  from  a  part  of  the  premises,  so  that  trespass  would  lie  against 
him  for  entering  that  part,  he  cannot,  while  that  is  the  case,  be  said  to  be  the 
occupier  of  such  part.  [Littledale,  J.  That  rule  would  prevent  all  lodging- 
house  keepers  from  gaining  a  settlement  by  renting.]  That  undoubtedly  would 
be  so.  The  object  of  the  legislature  was  not  to  favor  one  kind  of  settlement  or 
other;  and  the  act  having  been  introduced  to  avoid  ambiguities,  it  is  more 
important  that  its  meaning  should  be  rightly  ascertained,  and  a  simple  rule  of 
settlement  given,  than  that  one  or  another  class  of  persons  should  or  should  not 
be  settled  under  particular  circumstances  which  may  be  suggested. 

Denman,  C.  J.  The  meaning  of  the  word  occupied  may  vary  according  to 
the  occasion  or  the  subject-matter.  The  meaning,  therefore,  which  it  has  re- 
ceived in  considering  what  occupation  was  necessary  to  constitute  a  mansion- 
house  in  which  burglary  might  be  committed,  or  to  give  a  right  of  voting,  or 
to  make  a  party  rateable  to  the  relief  of  the  poor,  is  no  test  of  its  meaning  in 
this  particular  case.  A  new  distinction  is  introduced  by  the  stat.  1  W.  4,  c.  18. 
P*=2271  U^^®'  ^^®  former  statute,  6  G-.  4,  c.  67,  a  constructive  occupation  *was 
"-  -*  sufficient.  This  statute  requires  an  occupation  in  fact.  It  recites  the 
former  act,  and  that  doubts  had  arisen  with  respect  to  the  intentions  of  the  legis- 
lature concerning  the  occupation  of  such  house,  building,  or  land,  by  the  person 
hiring  the  same,  and  enacts,  that  ''no  person  shall  acquire  a  settlement  in  any 
parish  by  reason  of  such  yearly  hiring  of  a  dwelling-house,  or  building,  or  of 
land  or  of  both,  as  in  the  said  act  expressed,  unless  such  house  or  building,  or 
land,  shall  be  actually  occupied  under  such  yearly  hiring  by  the  person  hiring 
the  same.''  A  constructive  occupation  will  not  satisfy  these  words.  The  statute 
requires  in  terms  an  actual  occupation.  Here  it  appears  that  the  pauper  under- 
let the  two  upper  floors,  and  occupied  the  ground  floor  himself.  It  is  impossi- 
ble to  say,  in  the  face  of  the  statute,  that  the  pauper,  who  occupied  the  ground 
floor  only,  actually  occupied  the  whole  house.  The  consequences  resulting  from 
this  statute  are  remarkable  :  a  person  of  whatever  degree  of  respectability  who 
hires  a  house  by  the  year  at  a  high  rent,  and  underlets  a  part  of  it,  will  be  pre- 
vented from  acquiring  a  settlement  by  renting.  But  whatever  the  consequences 
may  be,  I  must  say  that  the  words  which  the  legislature  has  used  prevent  a  set- 
tlement being  gained  in  this  case. 

Littledale.  J.  What  I  am  reported  to  have  said  in  Rex  v,  Bitcheat,  9  B. 
&  C.  176,  as  to  the  meaning  of  the  word  occupation,  applies  to  a  constructive 
occupation  only,  which  was  sufficient  to  satisfy  the  statute  that  governed  that 
r*2281  ^^®*  ®***'  ^  ^*  ^'  ^*  ^^»  referring  to  the  6  Gr.  4,  *o.  57,  enacts,  that 

L  -^  no  person  shall  acquire  a  settlement  by  such  yearly  hiring  of  a  dwelling- 
house,  &c.,  unless  such  house,  &c.,  shall  be  actually  occupied  under  such  yearly  hir- 
ing by  the  person  hiring  the  same.  That  evidently  means  an  occupation  in  fact. 
But  in  this  case  another  party,  not  the  person  hiring,  had  a  right  to  occupy  two- 
thirds  of  the  premises ;  there  was  not,  therefore,  an  occupation  in  fact  of  the 
whole  house  by  the  pauper,  for  he  could  not  in  an  action  of  trespass  justify 
going  into  the  rooms  which  he  had  let ;  he  had  parted  with  all  right  to  them 
from  quarter  to  quarter.  The  word  actually  must  have  eflect  given  to  it ;  and 
giving  the  word  full  efliect,  it  must  mean  occupation  in  fact,  as  distinguished 
from  a  constructive  occupation.  To  the  question  I  put  during  the  argument, 
whether^  it  would  make  any  difference  if  the  underletting  were  for  a  less  period 
than  a  year,  the  proper  answer  has  been  given.  If  there  be  not  an  actual  occu- 
pation of  the  whole  house,  within  the  statute,  when  part  of  it  is  let  for  a  year, 
neither  would  there  be  when  part  of  it  is  let  for  a  week.  It  may  be  said  that, 
deducting  22^.,  which  the  under-tenant  in  this  case  was  to  pay,  from  the  whole 
rent  of  40Z.^  that  part  of  the  premises  which  the  pauper  retained  was  still  rented 
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at  18^. :  bat  this  cannot  be  taken  into  consideration.  There  must  be  an  actaal 
occupation  of  the  whole  house.  The  consequence  undoubtedly  will  be,  that  all 
persons  who  let  lodgings  will  be  prevented  from  gaining  a  settlement  by  renting 
a  tenement  of  any  value.  But  it  is  better  to  adhere  to  the  plain  words  of  a 
statute  than  to  depart  from  them  on  the  ground  of  some  supposed  inoonveni- 
ence. 

♦Taunton,  J.  It  is  a  safe  rule  of  construction  to  adhere,  on  all  occa-  r^QAon 
sions,  to  the  language  of  a  statute.  It  has  been  often  much  lamented,  that   ^  ^ 

the  Judges  have  departed  from  the  plain  and  literal  construction  of  the  statutes 
relating  to  the  settlement  of  the  poor.  On  the  language  of  this  statute,  which  was 
made  to  remove  doubts  arising  as  to  occupation,  I  have  no  hesitation  in  saying, 
that  it  requires  an  occupation  of  the  whole  house  by  the  party  hiring.  The  word 
"  such,"  which  comes  before  the  words  "  yearly  hiring,"  is  very  material,  be- 
cause, by  reference  to  the  recited  statute,  it  must  be  taken  to  mean  the  yearly 
hiring  of  a  separate  and  distinct  dwelling-house  or  building,  or  land,  or  both. 
There  must  be  an  occupation  in  fact,  of  a  separate  and  distinct  dwelling-house, 
and  not  only  under  the  yearly  hiring,  but  also  by  the  person  hiring  the  same. 
Now,  were  all  these  conditions  performed  here  ?  The  pauper  took  a  distinct 
and  separate  dwelling-house  at  40/.  a-year,  but  divided  the  occupation  of  that 
dwelling-house  between  himself  and  Boucher.  The  latter  probably  had  the 
larger  part ;  but  whether  that  was  so  or  not,  is  immaterial.  We  cannot  say 
that  the  pauper  actually  occupied  a  separate  and  distinct  dwelling-house  under 
the  yearly  hiring,  when  there  was  an  exclusive  occupation  of  part  by  another 
person.  I  am  therefore  satisfied  that  there  was  not  an  actual  occupation  within 
the  meaning  of  this  statute.     The  order  of  sessions  must  be  quashed. 

Patteson,  J.  I  am  of  opinion,  on  the  plain  words  of  this  statute,  that  no 
settlement  was  gained  by  the  pauper.  The  words  "  actually  occupied  "  put  an 
end  to  *all  question  ;  and  the  case  must  be  considered  as  if  the  word  r^tno/)-! 
"  actually  "  were  incorporated  in  the  former  statute,  which  is  not  re-  ■-  -■ 
pealed  by  the  1  W.  4,  c.  IS.  Then  reading  the  6  G.  4,  o.  57,  as  if  that  word 
as  well  as  the  words  '^  by  the  party  .hiring  the  same,"  were  incorporated  in  it, 
it  will  prevent  any  one  from  acquiring  a  settlement  by  renting  a  tenement, 
unless  such  house  or  building  (that  is,  the  separate  and  distinct  dwelling-house, 
or  building,  or  land,  or  both,  of  which  the  tenement  is  required  to  consist), 
shall  be  actually  occupied  under  the  yearly  hiring,  by  the  party  hiring  the 
same,  for  the  term  of  one  whole  year.  Now  in  this  case  it  is  clear  that  the 
whole  dwelling-house  was  not  actually  occupied  by  the  party  hiring  the  same ; 
part  of  it  was  occupied  by  another  person.  The  decisions  on  the  liability  of 
persons  to  be  rated,  and  their  rights  of  voting,  as  occupiers,  which  have  been 
referred  to,  are  not  affected  by  this  case.  Order  of  sessions  quashed. 


In  the  Matter  of  CULLEY. 

The  Court,  on  the  application  of  the  Crown,  set  aside  a  coroner's  inquisition,  for  defects 
apparent  on  the  face  of  it.     Rule  absolute  in  the  first  instance. 

A  coroner's  inquisition,  taken  on  view  of  the  body  of  Robert  Culley,  stated 
that  on,  &c.,  at,  &o.,  a  public  meeting  of  a  great  number  of  persons  then  and 
there  assembled,  took  place,  in  consequence  of  a  certain  placard,  "  to  adopt 
preparatory  measures  for  holding  a  national  convention,"  and  that  the  said 
Robert  Culley,  being  one  of  the  constables  of  the  metropolitan  police,  in  the 
execution  of  his  duty,  was  present ;  and  that  a  person,  to  the  jurors  unknown, 
in  and  upon  the  said  ^Robert  Culley,  in  the  peace  of  God  and  of  our  rmo^-t  -i 
said  lord  the  King  being,  did  make  an  assault,  and  him,  with  a  certain  *-  ^ 
sharp  instrument,  did  strike,  stab,  and  penetrate  ;  and  by  such  striking,  stab- 
bing, and  penetrating,  did  give  unto  the  said  Robert  Culley  a  mortal  wound,  of 
which  he  died.     It  then  proceeded  as  follows : — And  the  jurors  aforesaid  upon 
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their  oaiha  do  mj,  that  we  find  a  verdict  of  justifiable  homicide,  from  no  riot 
act  or  any  proclamation  ordering  the  people  to  disperse  being  read ;  and  we 
consider  that  government  did  not  take  proper  measures  to  prevent  the  meeting, 
and  that  the  conduct  of  the  police  was  brutal,  ferocious,  and  unprovoked  by  the 
people;  and  we  hope  that  government  will  take  such  steps  in  future  as  will 
preTent  the  occurrence  of  such  disgraceful  scenes.     In  this  term 

The  Solicitor-General  fhaving,  on  the  preceding  day,  obtained  a  certiorari  to 
bring  up  the  proceedings;,  moved  (May  80th),  that  the  inquisition  might  be 
quashed,  on  the  ground  that  it  was  bad  in  point  of  law ;  and  that,  as  it  might 
be  evidence  on  an  indictment  relative  to  the  same  transactions,  it  ought  not  to 
be  suffered  to  remain  on  record.  Independently  of  this  reason,  such  an  inqui- 
sition may,  undoubtedly,  be  quashed  by  the  Court  for  defects  apparent  on  the 
he»  of  it,  Bearing's  case,  Cro.  Eliz.  193  ;  Francis  Oily's  case,  Cro.  Jac.  635 ; 
Rex  V.  Hethersal,  3  Mod.  80;  Anonym.  12  Mod.  112.  [Denman,  C.  J. 
Must  not  the  application  to  quash  it  be  made  by  a  party  interested  ?]  The 
present  application  is  made  on  the  part  of  the  crown,  which  has  an  interest  in 
the  administration  of  justice.  The  jury,  by  the  inquisition,  state  that  the  kill- 
r^AQQi  i°g  0^  Culley  was  justifiable  homicide,  not  because  he  *had  given  any 
*-  -'  provocation  to  the  party  who  assaulted  him,  or  because  that  party  was 
wholly  free  from  blame,  but  because  certain  other  persons,  viz.,  the  magistrates 
or  the  government,  had  not  done  what  the  jury  thought  ought  to  have  been 
done,  and  because  the  conduct  of  the  other  policemen  was  not  what  it  ought  to 
have  been.  To  make  homicide  justifiable,  the  party  killing  ought  to  be  wholly 
free  from  blame.  There  is  nothing  to  show  that  the  person  who  inflicted  the 
voand  on  Culley  was  blameless.  There  is  sufficient  ground  for  quashing  the 
inquisition,  or,  at  least,  for  granting  a  rule  nisi.  [Patteson,  J.  It  is  the 
ordinary  practice  at  the  assizes  to  quash  coroners'  inquisitions  for  defects  appa- 
rent on  the  face  of  them.] 

DiNM AJf,  C.  J.  The  inquisition  is  a  nullity.  I  doubt  whether  there  is  any 
finding  at  all.  The  jury,  in  effect,  say  that  the  slaying  of  Culley  was  justifiable 
because  certain  other  persons  had  either  acted  improperly  or  been  guilty  of 
neglect  of  duty.  There  is  no  pretence  for  saying,  on  the  facts  found,  that  it 
was  justifiable  homicide.  There  is  nothing  to  show  that  the  deceased  had  ever 
given  any  provocation  for  the  assault.  I  entertained  at  first  some  doubt  whether 
the  inquisition  ought  to  be  quashed  by  this  Court  except  on  the  application  of 
some  party  interested.  On  further  consideration,  however,  I  think  it  may  be 
quashed  on  the  application  of  the  Crown,  which  has  an  interest  in  the  general 
administration  of  justice. 

LiTTLEOALE,  Pabke,  and  Patteson,  Js.,  concurred. 

Inquisition  quashed. 


pAoo^  '^The  King  on  the  Prosecution  of  MICHAEL  SCALES  v.  The  Mayor 
*-       J  and  Aldermen  of  LONDON.     June  1. 

Bj  CBstom  the  oourt  of  mayor  and  aldermen  of  London  have  always  had  authority  to 
examine  and  determine  whether  or  not  any  person  retained  to  them  by  the  court  of 
wardmote  aa  an  alderman  is,  according  to  the  discretion  and  sound  consoiencea  of  the 
major  and  aldermen,  a  fit  and  proper  person,  and  duly  qualified  in  that  behalf,  when- 
•oerer  the  fitness  and  qualification  of  the  person  so  returned  has  been  brought  into 
question.  In  February,  1831,  M.  S.  was  elected  alderman  by  the  citizens,  and  re- 
turned as  elected  to  the  court  of  mayor  and  aldermen.  That  court,  on  the  petition  of 
pencna  interested  in  the  election,  ai^udged  and  determined  that  M.  S.  was  not  a 
penon  fit  and  proper  to  discharge  the  duties  of  alderman.  In  January,  1882,  M.  S. 
was  a  second  time  elected  alderman  by  a  majority  of  yotes,  and  returned  so  elected 
to  the  court  of  mayor  and  aldermen,  but  they  again  refused  to  admit  him  to  the 
oflice. 
A  rule  nisi  having  been  obtained  for  a  mandamus  to  admit  M.  S.  to  the  office, 
Held,  that  an  affidarit  stating  that  the  court  of  mayor  and  aldermen  had  again  deter- 
nined  that  he  was  not  a  fit  and  proper  peraon  to  be  admitted,  is  no  ground  for 
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refusing  the  mandamns,  because  the  prosecutor  has  a  right  to  have  the  facts  stated 
in  the  return,  in  order  that  he  may  have  an  opportunity  of  oontroyerting  the  truth  of 
them  : 

Held,  at  all  cTents,  that  the  affidavits  in  answer  to  the  rule  ought  to  show  that  the  court 
of  mayor  and  aldermen  had,  on  the  second  occasion,  come  to  the  conclusion  that 
M.  S.  was  not  a  fit  and  proper  person  to'be  admitted  to  the  office,  on  a  fresh  investi- 
gation. 

A  mandamus  having  issued,  the  return  stated  that  M.  S.  was  elected  by  a  majori^  of 
votes,  and  returned  as  so  elected  to  the  court  of  mayor  and  aldermen  ;  that  a  petition 
was  presented  to  that  court  against  M.  S/s  admission  to  the  office,  whereupon  they 
examined  the  merits  of  the  petition  according  to  custom,  and  determined  that  he  was 
not  a  fit  and  proper  person  to  be  admitted  to  the  office,  nor  duly  elected ;  and  further, 
that  he  was  not  in  fact  duly  elected :  Held,  that  this  return  was  not  inconsistent. 

The  return  to  the  mandamns,  which  had  issued  iir  Trinity  term,  1831,  at 
the  instance  of  the  prosecutor,  having  been  adjudged  to  be  good  in  law,  3  B.  & 
Ad.  265,  the  latter  afterwards  brought  an  action  (which  was  now  pending) 
against  the  mayor  and  aldermen  for  a  false  return.  In  January,  1832,  another 
election  of  alderman  took  place  in  the  ward  of  Portsoken,  when  Mr.  Hughes 
and  Mr.  Scales  were  the  two  candidates,  and  Scales  again  had  a  majority,  and 
he  was  returned  to  the  court  of  aldermen  as  duly  elected,  but  they  admitted  and 
swore  in  Hughes.  An  information  in  the  nature  of  a  quo  warranto  was  then 
filed  against  Hughes,  who  suffered  judgment  of  ouster  to  be  entered  against 
him.  Upon  ^affidavits  stating  these  facts,  the  Court  in  last  Hilary  term  r*o34i 
granted  a  rule  nisi  for  a  mandamus,  directed  to  the  defendants  to  admit  ^  ^ 
Scales  as  an  alderman  of  the  ward  of  Portsoken,  but  pending  that  rule,  stayed 
the  proceedings  in  the  action  for  the  false  return  to  the  mandamus  which  for- 
merly issued.  The  affidavits  in  answer  to  the  rule  set  forth  the  immemorial 
custom  for  the  court  of  mayor  and  aldermen  to  judge  of  the  fitness  of  the  per- 
son elected  to  fill  the  office  of  alderman,  and  the  by-law  of  1714,  as  to  the 
mode  of  conducting  the  election,  3  B.  &  Ad.  257,  and  then  stated,  that  on  the 
3d  of  January,  1832,  the  lord  mayor  reported  the  proceedings  on  the  second 
election  of  Scales,  whereby  it  appeared  he  had  a  majority  of  votes;  that  a  peti- 
tion was  presented  to  the  court  of  aldermen  by  freemen  inhabitant  householders 
and  electors  of  the  said  ward,  the  proceeding  in  the  action  for  a  false  return 
being  stayed  in  the  mean  time,  against  the  admission  and  swearing  in  of  Scales 
to  the  office  of  alderman,  to  the  effect  that  he  was  not  eligible  to  be  a  candidate, 
for  that  he  was  not  a  person  fit  and  proper  to  support  the  dignity  of  the  office, 
and  discharge  its  duties,  nor  to  be  admitted  and  sworn  into  it ;  and  also  that  he 
had  not  been  duly  elected.  The  affidavits  then  stated  that  Scales  petitioned 
the  court  of  mayor  and  aldermen  to  be  admitted,  and  also  presented  himself 
before  the  court,  for  the  purpose  of  being  sworn  in,  as  having  been  twice  elected 
by  the  freemen  of  the  ward }  whereupon,  and  as  it  appears  by  an  entry  of  the 
proceedings  of  the  said  court  of  mayor  and  aldermen  so  holden  on  the  said  3d 
day  of  January  last,  all  the  said  several  petitioners  were  called  in,  and  the  peti- 
tions were  openly  read  in  their  presence  and  in  that  of  Scales,  and  the  said 
several  petitioners  *were  fully  heard  in  support  of  the  allegations  con-  rMOKr\ 
tained  in  the  several  petitions,  by  themselves  and  their  agents.  It  then  ^  ^ 
stated  that  the  said  court  having  taken  the  several  petitions  into  consideration, 
and  having  heard  the  several  petitioners  as  aforesaid  touching  the  merits  of  the 
said  election,  and  also  the  qualification  and  fitness  of  Scales  to  be  such  alder- 
man ;  and  having  referred  to  the  minutes  of  the  proceedings  of  the  several 
courts  of  aldermen  held  on  the  several  days  therein  specified,  it  appeared  that 
Scales  was  on  the  said  10th  day  of  May,  1831,  adjudged  by  the  court  of  mayor 
and  aldermen  to  be  not  a  person  fit  and  proper  to  support  the  dignity  and  dis- 
charge the  duties  of  the  office  of  an  alderman  of  the  said  city,  nor  a  fit  and  pro- 
per person  to  entitle  him  to  be  admitted  and  sworn  into  the  office  of  alderman ; 
and  that  due  deliberation  being  thereupon  had,  the  said  court  of  mayor  and 
aldermen,  so  holden  on  the  said  3d  day  of  January,  1832,  did  adjudge  and 
determine,  according  to  their  discretion  and  sound  consciences,  that  the  said  M. 


235]  Rbx  v.  London.    T.  T.  1833.  107 

Sctles,  from  the  said  10th  day  of  May,  1831,  and  continually  from  thence 
hitherto,  had  been,  and  then  still  was,  not  a  person  fit  and  proper  to  support 
and  discharge  the  duties  of  the  said  office  of  alderman,  nor  a  fit  and  proper  per- 
son to  entitle  him  to  be  admitted  and  sworn  into  the  office  of  alderman,  accord- 
ing to  the  custom  of  the  said  city ;  and  that  the  said  court  of  mayor  and  alder- 
men, so  holden  on  the  said  3d  of  January  last,  did  further  adjudge  and  deter- 
mine that  the  said  M.  Scales  was  not  duly  elected  to  be  alderman  at  the  elec- 
tion.   In  Hilary  term  last, 

Campbell^  Solicitor-Oeneral,  Lawj  and  FoUettj  showed  cause.  It  would  be 
useless  to  grant  a  mandamus,  because  it  is  manifest,  from  the  affidavits,  that 
ra361  ^  ^^^^^^™  would  be  made  similar  to  that  which  the  Court  has  ^already 
L  -I  adjudged  to  be  good.  The  affidavits  show  that,  on  the  3d  of  January, 
1832,  the  court  of  mayor  and  aldermen  again  adjudged  that  Scales  was  not  a  fit 
tnd  proper  person  to  be  admitted.  [Littledale,  J.  It  does  not  distinctly 
appear  that  they  had  any  fresh  investigation  on  the  3d  of  January,  1832,  or 
that  witnesses  were  examined,  or  whether  the  mayor  and  aldermen  did  not 
fonnd  their  judgment  on  what  had  been  done  by  them  in  the  preceding  year. 
A  new  state  of  things  has  arisen )  a  fresh  election  has  taken  place.  Although 
Mr.  Scales  may  have  been  unfit  in  January,  1831,  it  does  not  necessarily  follow 
that  he  was  unfit  in  January,  1832.  Besides,  he  ought  to  have  an  opportunity 
of  ooDtroverling  the  facts  stated  in  the  affidavits;  and  that  he  cannot  have, 
nnlera  a  return  be  made.]  The  affidavits  state  that  the  court  of  mayor  and 
aldermen  '^  took  the  petitions  into  consideration,  heard  all  the  petitioners  touch- 
ing the  merits  of  the  said  election,  and  the  qualification  and  fitness  of  Scales  to 
be  alderman ;  and  having  referred  to  the  minutes  of  the  former  proceedings, 
and  due  deliberation  being  thereupon  had,  the  said  court  of  mayor  and  alder- 
men so  holden  on  the  3d  of  January  last  did,  according  to  their  discretion  and 
soand  eoneeienoes,  adjudge  that  the  said  M.  Scales,  from  the  said  10th  of  May, 
1831,  and  continually  from  thence  hitherto  had  been,  and  then  still  was  not  a 
person  fit  and  proper  to  discharge  the  duties  of  the  said  office  of  an  alderman  of 
the  said  city,  LtiJ*  He  had  no  right  to  be  admitted,  unless  the  court  of  mayor 
and  aldermen,  according  to  their  discretion  and  sound  consciences,  thought  fit 
to  admit  him  ;  and  it  was  not  necessary  for  them  to  examine  witnesses. 

Sir  James  Scarleit,  contriL,  was  stopped  by  the  Court, 
pnoyn  *Denman,  C.  J.  We  think  this  rule  must  be  made  absolute,  on  the 
*-  ^  ground  that  it  is  left  uncertain  by  the  affidavits,  what  was  done  on  the 
3d  of  January,  1832.  That  ought  to  be  distinctly  before  the  Court.  The  facts 
stated  in  the  affidavits  may  furnish  materials  for  making  a  sufficient  return,  and 
if  sncb  return  be  made,  the  prosecutor  may  then  have  an  opportunity  of  dis- 
puting the  facts  stated  in  it. 

LiTTLKDALB,  J.  The  affidavits  do  not  state  distinctly  whether  Mr.  Scales  now 
is  or  is  not  an  improper  person  to  fill  the  office  of  alderman.  If  he  is  now  an 
improper  person,  that  ought  to  be  so  returned.  There  are  facts  stated  in  the 
affidarits  that  may  be  a  ground  for  such  a  return,  but  the  defendant  ought  to 
have  an  opportunity  for  controverting  them.  The  question  is,  not  what  the 
power  of  the  mayor  and  alderman  is,  but  whether  they  ousht  to  make  a  return 
to  the  mandamus,  and  I  think  they  ought.  They  may  then  state  what  they 
think  proper.  If  they  make  a  return,  the  defendant  ought  to  have  an  opportu- 
nity of  taking  the  opinion  of  the  Court  upon  its  sufficiency  in  point  of  law,  or 
of  denying  the  facts  stated  in  it. 

Tauhton,  J.  The  rule  ought  to  be  made  absolute,  principally  on  the  ground 
that  this  is  a  new  transaction,  and  that  Mr.  Scales  ought  to  have  an  opportunity 
of  controverting  the  truth  of  the  facts  on  which  it  is  alleged  that  he  is  not  now 
eligible.  He  has  no  opportunity  of  doing  so  upon  this  interlocutory  motion ;  but 
he  will  have  that  opportunity  when  the  return  is  made.  Supposing  the  court  of 
major  and  aldermen  should  make  the  same  return  as  to  the  right  which  they 
formerly  did,  and  that  Mr.  Scales  should  be  advised  to  controvert  the  legality 
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*and  sufficiency  of  it,  admitting  the  facts  stated  in  it  to  be  true,  this  Court  1^9301 
would  probably  come  to  the  same  conclusion  as  it  did  on  the  former  oc-  ^  -* 
casion ;  but  he  has  a  right  to  deny  the  truth  of  the  facts  stated  in  the  return, 
and  there  is  one  very  material  fact  stated  on  affidavit,  viz.  the  existence  of  that 
immemorial  custom  by  which  the  corporation  claims  a  right  and  power  to  decide 
upon  the  fitness  of  the  individual  elected  by  the  citizens.  He  may  be  advised  to 
deny  that  custom ;  and  if  the  mandamus  does  not  go,  no  return  can  be  made  as 
to  this  second  election,  and  he  will  be,  as  to  that,  without  remedy.  As  to  the 
former  action,  if  he  proceeded  in  that,  it  might  be  said  that  he  had  waived  his 
right  of  contesting  the  first  return,  by  appearing  as  a  candidate  at  a  subsequent 
election. 

Patteson,  J.  I  think  the  rule  ought  to  be  made  absolute.  It  is  true  the 
action  for  the  false  return,  which  was  stayed,  is  still  depending,  but  Mr.  Scales 
cannot  have  the  same  remedy  in  that  action  as  he  may  in  one  brought  for  a  false 
return  to  the  present  mandamus.  The  question  is  not  the  same.  Even  on  that 
ground  alone,  I  think  the  mandamus  ought  to  go.  I  am  of  opinion,  also,  that 
the  affidavits  do  not  so  fully  disclose  that  everything  has  been  done  that  ought 
to  have  been  done,  as  to  make  a  return  unnecessary.  The  court  of  mayor  and 
aldermen  will  state  in  their  return  what  they  have  done  on  the  second  election, 
and  then  the  prosecutor  will  have  an  opportunity  of  demurring,  or  taking  issue 
upon  any  fact  returned.  Bule  absolute  for  a  mandamus. 

The  return  was  in  similar  terms  to  that  in  8  B.  &  Ad.  from  p.  255  to  257, 
stating  that  the  ancient  custom  there  '''set  out,  and  the  by-laws  in  the  r^nog-i 
reigns  of  Richard  Second  and  Queen  Anne.  It  then  stated  that  a  court  '-  -* 
of  wardmote  was  holden  on  Tuesday,  the  5th  of  December,  1831,  and  by  ad- 
journment on  other  subsequent  days,  in  and  for  the  said  ward  of  Portsoken, 
before  the  then  mayor  of  the  said  city,  by  virtue  of  a  precept  for  that  purpose 
before  then  duly  issued  according  to  the  custom  of  the  city,  for  the  election  of 
an  alderman  of  the  ward  in  the  room  of  Sir  J.  Shaw,  resigned,  the  said  M. 
Scales,  who  had  been  returned  to  the  court  of  lord  mayor  and  aldermen  to  be 
alderman  of  the  said  ward,  having  been  adjudged  not  to  be  a  fit  and  proper  per- 
son to  support  the  dignity  and  discharge  the  duties  of  the  said  place  or  office ; 
at  which  court  of  wardmote  divers  persons,  being  then  present,  voted  for  Scales 
as  alderman,  and  he,  by  reason  thereof,  claimed  to  be  duly  elected  into  the  said 
office,  and  a  return  to  the  said  precept  was  afterwards,  on  the  8d  of  January,  in 
the  year  of  our  Lord  1882,  made  into  the  court  of  mayor  and  aldermen  then 
duly  holden  in  the  Guildhall  of  the  said  city,  according  to  the  said  custom, 
statins  to  the  said  court,  that  so  far  as  the  majority  of  votes  or  polls  was  con- 
cerned, the  said  M.  Scales  was  elected  alderman  of  the  said  ward. 

The  return  then,  after  stating  the  petition  of  several  freemen  against  the  ad- 
mission of  Scales,  in  nearly  the  same  terms  as  in  the  affidavit  against  the  rule, 
proceeded  as  follows  : — 

"  Whereupon  the  said  court  of  mayor  and  aldermen,  being  then  and  there 
duly  holden  in  the  Ouildhall  of  the  said  city,  according  to  the  said  custom,  took 
the  said  petition  into  consideration,  and  having  heard  the  petitioners  by  them- 
selves and  their  agents,  in  the  presence  and  hearing  of  the  said  M.  Scales,  and 
also  having  heard  '''the  said  M.  Scales  touching  the  merits  of  the  said  r4eQ4()i 
election  and  his  qualification  and  fitness  to  be  such  alderman  as  afore-  ^  -' 
said,  and  having  heard  all  that  was  alleged  or  offered,  as  well  by  and  on  behalf 
of  the  said  petitioners  as  of  the  said  M.  Scales,  did,  according  to  the  said  ancient 
custom,  examine,  determine,  and  adjudge  of  and  concerning  the  merits  of  the 
said  petition,  and  of  and  concerning  the  qualification  and  fitness  of  M.  Scales  to 
be  admitted  and  sworn  into  the  office  of  alderman  of  the  ward  of  Portsoken ; 
and  due  deliberation  being  thereupon  had,  the  said  Court  did  adjudge  and  de- 
termine, according  to  the  discretion  and  sound  consciences  of  the  said  mayor  and 
aldermen,  that  M.  Scales  was  not,  at  the  time  of  the  said  supposed  election,  nor 
at  any  time  since,  a  person  fit  and  proper  to  support  the  dignity  and  discharge 
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the  duties  of  the  said  office  of  an  alderman  of  the  said  city,  nor  a  fit  and  proper 
person  to  entitle  him  to  be  admitted  and  sworn  into  the  place  and  office  of  alderman 
<^  the  said  ward;  and  the  said  court  of  major  and  aldermen  did  further  adjudge 
and  determine  that  the  said  M.  Scales  was  not,  and  in  truth  and  in  fact  the  said 
M.  Scales  was  not,  duly  elected  to  be  alderman  of  the  said  ward  of  Portsoken, 
at  the  election  mentioned  in  the  return  to  the  said  precept,  nor  eligible  to  be  a 
candidate  at  the  said  election.  And  they  further  certified  that  for  the  several 
causes  as  aforesaid,  and  each  of  them  respectively,  the  said  M.  Scales  is  not  a 
fit  and  proper  person  to  entitle  him  to  be  admitted  and  sworn  into  the  place  and 
office  of  alderman." 

Sir  James  Scarlett  now  moved  to  quash  the  return.  The  return  is  inconsis- 
tent It  first  states  an  election  of  Scales  by  the  citizens,  and  that  he  was 
rejected  by  the  court  of  mayor  and  aldermen,  and  then  afterwards  that 
rtaA^•\  ^bo  w^  i^ot  duly  elected.  The  Queen  v.  the  Mayor  and  Alderman  of 
L  ^*^J  Norwich,  2  Ld.  Raym.  1244. 

Per  Curiam.  That  case  shows  that  there  would  be  an  inconsistency  if  the 
return  had  stated,  first,  that  Scales  was  elected,  and  then  that  he  was  not  elected. 
That  was  cited  in  Alderman  Winchester's  case,  9  B.  &  C.  1,  where  the  same 
objection  was  taken.  The  answer  is,  that  the  return  here  states  certain  acts 
done  towards  an  election,  then  that  the  court  of  mayor  and  aldermen  decided 
that  those  acts  did  not  constitute  a  due  election  of  Scales,  and  lastly  that  he 
was  not  duly  elected;  there  is  no  inconsistency,  and  the  Court  so  decided  in  Al- 
derman Winchester's  case,  which,  therefore,  is  an  authority  in  point  in  favor  of 
the  present  return.  Judgment  for  the  defendants. 


b  a  ctM  arising  before  the  New  Rules  of  Hilary  term,  2  W.  4,  this  Court  stayed  pro- 
ccediDga  in  an  action  on  a  recognisance  of  baU  (where  the  action  against  the  original 
defendant  was  by  bill),  on  payment  of  double  the  sum  sworn  to,  and  costs  of  the  ac- 
Uon  against  the  buL 

The  nature  and  grounds  of  the  motion  in  these  cases  will  appear  from  the 
judgment,  which  was  delivered  in  the  course  of  the  term  by 

Denman,  G.  J.  An  application  was  made  by  Mr.  Piatt  to  set  aside  an  order 
of  my  brother  Littledale,  for  staying  the  proceedings  on  a  recognisance  of 
bail  on  payment  of  the  sum  of  60/.,  being  the  amount  of  the  recognisance  of  the 
bail  in  an  action  of  Blaney  v.  Morgan,  together  with  the  costs  of  these  actions. 
P2421  ^^^  ^^  probably  some  mistake  '''in  saying  that  60/.  is  the  amount  of 
^  -'the  recognisance ;  the  order  should  probably  have  been  double  the  sum 
sworn  to,  because  if  there  was  a  sum  certain  mentioned  in  the  recognisance, 
there  would  be  no  ground  for  Mr.  Plaifs  application,  which  is  made  on  the 
groand  that  there  is  no  sum  certain  mentioned  in  the  recognisance.   - 

The  proceedings  against  the  original  defendant  were  by  bill ;  and  it  was  con- 
tended, that  as  the  form  of  the  recognisance  is  that  the  bail  should  pay  the  con- 
demnation money  and  costs  in  genend  terms,  the  bail  could  not  be  relieved  but 
on  paraent  of  the  sum  sworn  to  and  the  whole  of  the  costs ;  but  it  was  admit- 
ted, ^at  if  the  proceedings  had  been  by  original,  then,  as  the  bail  are  bound  in 
A  mm  certain  and  which  is  double  the  sum  mentioned,  they  would  not,  in  any 
ereot,  be  liable  beyond  that  amount. 

In  the  Common  Pleas  they  are  each  liable  to  that  extent. 

We  have  no  distinct  account  how  the  difference  arose  in  the  form  of  the  re- 
eognisance  by  bill ;  it  might  be  connected  with  the  old  course  of  the  Court  as  to 
hail  by  bill,  which  was  that  they  are  liable  to  the  full  extent  of  the  damages  in 
all  the  actions  that  should  be  brought  against  them  by  the  same  plaintiff  in  the 
I  term.    And  though  the  entry  in  the  recognisance  of  bail  is  ''in  placito 
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pnedicto'^  only,  yet  by  that  entry  he  seems  to  have  been  considered  to  be  sab- 
jeet  to  all  actions  in  the  same  term,  by  the  same  plaintiff,  against  the  same  party, 
though  not  at  the  suit  of  a  stranger.  This  practice  was  found  productive  of  so 
much  inconvenience  that  a  rule  of  Trinity  term,  22  Car.  2,  was  made  to  limit 
the  responsibility  of  the  bail ;  and  by  another  rule  ""of  Easter,  5  G.  2,  r^oASl 
the  bail  shall  be  liable  for  so  much  as  is  endorsed  on  the  process,  or  for  ^  -* 
any  lesser  sum  which  the  plaintiff  may  recover;  the  last  rule  itself  is  silent  as 
to  costs ;  but  in  a  note  to  the  rule  of  the  edition  of  1742  (and  the  notes  to  that 
edition  are  considered  authority  as  to  the  practice)  there  is  added,  '<  together 
with  costs  of  suit." 

Several  cases  have  occurred  since  to  the  same  effect,  not  necessary  to  notice, 
up  to  Jacob  v.  Bowes,  6  East,  312,  where  what  we  have  just  mentioned  is  stated 
as  the  practice  as  to  the  sum  sworn  to,  and  the  extension  of  the  rule  as  to  costs. 
That,  however,  was  by  original;  but  the  Court  say  there  is  no  difference  in  prac- 
tice between  the  two  modes  of  proceeding.  And  the  question  is,  what  is  to  be 
the  amount  of  the  costs;  whether  the  whole  costs,  however  great,  or  whether 
they  are  to  be  limited  so  as  that,  upon  the  whole,  the  bail  shall  not  be  liable  to 
more  than  double  the  sum  sworn  to.  And  we  think  that  it  is  to  be  limited  so 
as  that  the  bail  shall  not  be  liable  to  more  than  double  the  sum  sworn  to. 

It  would  be  singular  that  the  bail  should  incur  a  greater  or  less  degree  of  lia- 
bility according  as  the  action  was  commenced  by  bill  or  by  original ;  the  bail,  if 
opposed,  justify  in  both  cases  in  double  the  sum  sworn  to ;  and  they  can  never 
contemplate  a  different  degree  of  liability  in  the  two  cases. 

The  plaintiff  looks  for  the  same  sum  in  each  case ;  and  he  cannot  require  that 
they  should  justify  in  a  greater  sum  in  one  case  than  the  other. 

The  bail  to  the  sheriff  are  not  liable  to  more  than  the  penalty  of  the  bail-bond, 
whether  the  proceedings  be  by  *bill  or  by  original ;  their  obligation  is  pie244'i 
for  the  appearance  of  the  defendant,  which  is  not  his  personal  appear-  ^  -^ 
ance,  but  putting  in  and  justifying  special  bail ;  the  liability  of  these  bail  ought 
to  be  the  same  as  the  bail  to  the  sheriff,  who  undertook  to  put  them  in ;  if  the 
bail  to  the  sheriff  themselves  become  the  special  bail,  it  cannot  be  supposed  that 
they  incur  a  greater  liability  than  that  which  they  contracted  with  the  sheriff. 

In  Ooss  V.  Drakeford,  bail  of  William  Harrison,  2  Smith's  Beports,  854,  the 
reporter's  abstract  of  the  case  is,  ^'  semble,  where  the  bail  are  let  in  upon  terms 
to  try  the  cause  of  the  principal,  the  money  levied  to  abide  the  event,  and  the 
bail-bond  to  stand  as  a  security,  the  bail  are  not  liable  beyond  the  penalty  on 
the  bond,  although  the  debt  and  costs  exceed  the  same  after  the  trial,  and  the 
plaintiff's  debt  would  have  been  fully  covered  by  the  security  when  the  bail  was 
first  let  in  to  try  upon  terms." 

We  think  that  case  rightly  decided,  and  that  the  abstract  of  it  would  be  cor- 
rect even  without  the  intervention  of  the  semble :  the  reason  for  which  semble 
must  have  been  the  particular  undertaking  of  the  bail ;  for  if  an  action  was 
brought  on  the  bail-bond  itself,  the  bail  could  not  be  liable  beyond  the  amount 
of  the  penalty. 

We,  however,  advert  to  a  case  of  the  Duke  of  York  v.  Pilkington,  Skinn.  70, 
in  34  Car.  2,  where  it  was  held  that  the  bail  above  might  be  liable  to  a  greater 
amount  than  the  bail  to  the  sheriff.  That  might  be  so  according  to  the  ancient 
practice  of  the  Court — that,  in  a  proceeding  by  bill,  the  bail  were  liable  to  any 
extent ;  but  this  case  does  not  appear  to  have  been  rightly  decided,  as  it  was 
*after  the  rule  of  Trinity,  22  Car.  2,  which  was  probably  not  brought  pieqa^-i 
to  the  attention  of  the  Court.  L  ^^^J 

If  the  sheriff  has  to  put  in  special  bail,  his  bail,  in  the  same  manner  as  the 
bail  to  the  sheriff,  relieves  him  by  justifying  in  double  the  sum  sworn  to;  and 
if  an  attachment  be  obtained  against  the  sheriff  for  not  bringing  in  the  body, 
or,  in  other  words,  not  justifying  special  bail,  he  is  not  liable  beyond  the 
penalty  of  the  bail-bond  and  the  costs  of  the  attachment.  The  King  t;.  The 
Sheriff  of  Middlesex,  3  East,  604.    That,  indeed,  was  a  proceeding  by  original ; 
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but  the  Court,  who  had  taken  time  to  consider,  do  not  put  it  upon  that  distinc* 
lion ;  and  in  Jacob  v.  Bowes,  6  East,  312,  above  cited,  the  Court  said  that 
there  was  no  difference  in  practice,  whether  the  proceedings  were  by  bill  or  by 
original.  That  was  not  the  same  case  as  the  present ;  but  we  refer  to  it  as  con- 
taining the  general  opinion  as  to  the  practice.  We  do  not  advert  to  any  cases 
decided  in  the  Common  Pleas,  because  there  the  bail  are  bound  in  a  sum  cer- 
tain. 

We  are,  therefore,  of  opinion  that  no  rule  should  be  granted. 

This  case  arises  upon  an  action  commenced  before  Easter  Term,  2  W.  4. 
But  the  twenty-first  of  the  new  rules  of  Hilary  Term  of  that  year,  and  which 
rules  are  directed  to  commence  on  the  first  day  of  Easter  Term  following, 
directs  that  bail  shall  only  be  liable  to  the  sum  sworn  to  by  the  affidavit  of 
debt  and  the  costs  of  suit,  not  exceeding  in  the  whole  the  amount  of  their  recog- 
nisance ;  and  probably,  therefore,  a  question  like  the  present  may  never  arise 
again.  Eule,  for  setting  aside  the  order,  refused. 


r*o±fn  *T^®  Mayor,  Bailiffs,  and  Burgesses  of  the  Borough  of  LEICESTER 
L  ^*^J  V.  BURGESS.     June  4. 

The  statute  11  G.  4,  and  1  W.  4,  c.  64,  for  permitting  the  general  sale  of  beer  by  retail 
in  England,  does  not  supersede  the  custom  of  a  borough,  that  no  person  shall  carry 
on  the  trade  of  an  alehouse-keeper  therein  who  is  not  a  burgess. 

Case.  The  declaration  stated  that  the  borough  of  Leicester  was  an  ancient 
borough,  in  which  there  had  been,  from  time  immemorial,  a  body  corporate 
known  by  divers  names  of  incorporation,  and  that  Queen  Elizabeth,  by  her 
letters  patent,  constituted  and  created  the  burgesses  of  the  said  borough  a  body 
corporate,  by  the  name  of  the  mayor,  bailiffs,  and  burgesses  of  the  borough  of 
Leicester,  and  that  there  is,  and  ^om  time  whereof,  &c.,  hath  been,  an  ancient 
custom  in  the  said  borough,  '^  that  no  person,  not  being  a  burgess,  nor  the 
widow  of  a  burgess  of  the  said  borough,  should  carry  on  the  trade  of  an  ale- 
house-keeper within  the  limits  of  the  said  borough ;  yet  the  defendant,  well 
knowing,  &c.,  and  not  being  a  burgess  of  the  said  borough,  nor  having  any 
lawful  right  or  excuse  in  that  behalf,  but  contriving,  &c.,  heretofore,  to  wit,  on 
the  30th  day  of  March,  1831,  and  on  other  days,  &c.,  carried  on  the  trade  of 
an  alehouse-keeper  within  the  limits  of  the  said  borough,  contrary  to  the  said 
custom,  and  against  the  will  of  the  plaintiffs.''  The  second  count  stated  the 
custom  to  be,  that  no  person,  not  being  a  burgess,  &c.,  nor  a  person  licensed  by 
the  mayor,  bailiffs,  and  burgesses,  should  carry  on  the  said  trade  within  the 
borough.  There  were  other  counts,  stating  the  custom  with  some  variations, 
and  charging  the  defendant  with  selling  ale  and  beer  by  retail  within  the 
r*2471  ^^^^^S^'  ^^^  occupying  a  house,  and  trading  for  *that  purpose  within 
«-         -*  the  borough,  contrary  to  the  custom. 

Fleas,  1.  Not  guilty.  2.  That  after  the  10th  day  of  October,  in  the  year  of 
our  Lord  1830,  mentioned  in  a  certain  act  of  parliament  made,  &c.  (1  W.  4), 
entitled  "  An  Act  to  permit  the.  general  sale  of  Beer  and  Cyder  by  retail  in 
England,''  and  before  either  of  the  said  times  when,  &c.,  in  the  declaration 
mentioned,  that  is  to  say,  on,  &c.,  the  defendant,  then  and  there  being  a  house- 
holder, holding  and  occupying  the  said  house  in  the  said  declaration  mentioned 
to  have  been  occupied  by  the  said  defendant,  and  being  then  and  there  assessed 
to  the  poor-rates  in  the  said  parish  in  which  the  said  house  was  situated,  and  in 
which  he,  the  said  defendant,  was  licensed  to  sell  beer  by  retail,  as  hereinafter 
mentioned,  and  not  then  and  there  being  a  sheriff's  officer,  or  officer  executing 
the  legal  process  of  any  court  of  justice,  under  or  by  virtue  and  in  pursuance  of 
the  provisions  of  the  said  last-mentioned  act  of  parliament,  duly  applied  for  and 
obtained  from  certain  persons,  to  wit,  John  Tanfield  and  Oervase  Ford,  the 
said  G.  F.y  then  and  there  being  supervisor  of  excise,  and  the  said  J.  T.  then 
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and  there  being  collector  of  excise  for  the  district  and  oollection  within  which 
the  house  after-mentioned  was  and  is  situate,  a  license  under  the  hands  aDd 
seals  of  the  said  J.  T.  and  O.  F.,  to  sell  beer,  ale  and  porter  by  retail  in  the 
said  district,  in  a  certain  house  and  premises  specified  in  the  said  license,  being 
a  house  and  premises  situate  within  the  limits  of  the  said  borough  and  district 
and  collection,  and  being  the  said  house  in  the  said  declaration  and  in  this  plea 
mentioned  to  have  been  occupied  by  the  said  defendant,  the  said  district,  colleo- 
tion,  and  borough  not  being  *within  the  limits  of  the  chief  office  of  rtcOAQi 
excise  in  London ;  and  that  before  and  at  the  said  times  when,  &c.,  the  '-  ^ 
said  license  was  and  still  is  in  full  force  and  effect,  and  that  at  the  said  times 
when,  &c.,  he,  the  said  defendant,  by  virtue  of  the  said  license,  did  sell  beer, 
ale,  and  porter  by  retail  in  the  said  house,  but  not  elsewhere  in  the  said 
borough ;  and  for  that  purpose,  and  in  so  doing,  but  not  otherwise  or  elsewhere, 
did  carry  on  the  said  trade  of  an  alehouse-keeper  and  victualler,  and  then  and 
there  occupied  the  said  house  for  the  purpose  of  selling  beer,  ale,  and  porter  by 
retail  therein,  and  therein  carried  on  the  said  trade  of  selling  beer,  ale,  and 
porter  as  the  defendant  lawfully  might  for  the  cause  aforesaid.  3.  As  to  selling 
ale  and  beer  by  retail,  and  occupying  a  house,  and  trading  for  that  purpose, 
within  the  borough  :  That  the  defendant  at  the  said  times  when,  &c.,  sold  ale 
and  beer  within  the  said  borough,  and  for  that  purpose  occupied  a  house  and 
traded  within  the  said  borough,  to  wit,  in  a  certain  house  situate  therein,  under 
and  by  virtue  of  a  certain  license  before  then,  to  wit,  on  the  said  29th  day  of 
October,  &c.,  duly  obtained  by  him  for  that  purpose  under  the  provisions  of  the 
said  act  of  parliament,  &c.,  the  said  last-mentioned  house  being  specified  in  the 
last-mentioned  license  in  that  behalf,  and  such  license  being  at  the  said  times 
when,  &c.,  in  full  force.  G-eneral  demurrer  to  the  second  and  third  pleas. 
Joinder.     The  demurrer  was  now  argued  by 

Amos  for  the  plaintiffs.  The  local  custom  is  not  superseded  by  the  act  11 
G.  4,  and  1  W.  4,  c.  64.  The  preamble  of  that  statute  only  recites,  that  it  is 
expedient  to  give  greater  facilities  for  the  sale  of  beer  "  than  are  *at  ^940-1 
present  afforded  by  licenses  to  keepers  of  inns,"  &c.  If  the  intention  *-  ^ 
had  been  to  relax  the  custom  of  particular  towns  and  corporations,  the  legisla- 
ture would  have  expressed  it  by  a  recital  to  that  effect,  as  is  done,  for  example, 
in  8  G.  3,  c.  8,  s.  1  :*  but  the  first  section  of  the  present  act,  which  makes  it 
lawful  for  any  person  licensed  as^  therein  is  mentioned  to  sell  beer,  &c.,  by 
retail  in  any  part  of  England,  in  any  house  or  premises  specified  in  such  license, 
concludes,  '<  anything  in  the  act  or  acts  heretofore  made,  or  in  force  at  the 
time  of  the  passing  of  this  act,  to  the  contrary  notwithstanding ;"  not  mention- 
ing customs.  Affirmative  words  in  an  act  do  not  take  away  a  former  castom. 
Go.  Litt.  115,  a,  Com.  Dig.  Parliament  (R),  24.  And  without  supposing  such  a 
relaxation  as  will  be  contended  for  on  the  other  side,  this  statute  does  afford  much 
greater  facilities  for  the  carrying  on  of  the  beer  trade  in  cities  and  elsewhere 
than  were  before  enjoyed.  In  Simson  v.  Moss,  2  B.  &  Ad.  543,  it  was  held 
that  a  hawker's  license,  under  the  statute  50  O.  8,  c.  41,  did  not  give  the  pri- 
vilege of  selling  goods  in  a  borough  where,  by  custom  and  by  law,  strangers 
were  forbidden  to  trade.  There  is  no  reason  for  contending  that  b^er  licenses, 
under  the  present  act,  have  a  more  extensive  effect.  No  intention  appears, 
either  in  the  act  of  11  G.  4,  and  1  W.  4,  c.  64,  or  in  9  G.  4,  c.  61,  which  con- 
solidates the  previous  statutes,  to  give  this  peculiar  advantage  to  the  trade  in 
beer. 

The  Solicitor-Gkneral,  contrk.  Looking  at  the  whole  statute  11 G.  4,  and  1  W. 
4,  c.  64,  it  is  plain  the  legislature  '^'intended  to  take  away  restrictive  local  rM^fii 
customs  as  to  the  beer  trade.  Sect.  1  enables  the  persons  licensed  under  ^  -I 
this  act  to  sell  in  any  part  of  England,  in  any  house  specified  in  such  license. 
Sect.  2  makes  it  lawftil  for  every  and  any  person,  being  a  householder  (except 

1  Enabling  persons  who  have  been  in  the  land  or  sea  serrioe  since  the  29th  of  Novem- 
ber, 1748,  to  exercise  trades. 
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such  persons  as  are  after  specially  excepted),  to  obtain  a  license  for  that  purpose ; 
and  the  exception  is;  '^  that  no  such  license  shall  be  granted  to  any  person  being 
a  sheriff's  officer,  or  officer  executing  the  legal  process  of  any  court  of  justice, 
nor  to  any  person,  not  being  a  householder  assessed  to  the  poor  rates  in  the  pa- 
rish or  place  in  which  he  shall  be  licensed  to  sell.''    The  Court  will  not  engraft 
other  exceptions  on  these,  nor  introduce  the  qualification  that  the  party  shall, 
in  particular  places,  be  a  freeman.    The  act  is  entitled,  ^'  An  Act  to  permit  the 
general  Sale  of  Beer  and  Cyder  by  Retail  in  England .''     The  title  may  be  re- 
ferred to  in  construing  a  statute:  that  of  27  G.  3,  c.  44,  was  relied  upon  in  argu- 
ment on  both  sides,  in  Free  v,  Burgoyne,  5  B.  &  C.  400,  and  was  also  referred 
to  by  the  Lord  Chancellor  in  the  same  case  before  the  House  of  Lords,  2Bl]gh's 
Kep.  78,  N.  S.     The  preamble,  here  is  not  confined  by  the  terms  used  to  mere 
defects  in  the  system  of  licenses;  and,  if  it  were,  it  would  not  necessarily  re- 
strain the  enacting  clauses.     Bex  v.  Pierce,  3  M.  &  S.  62.    The  preamble  is 
only  to  be  referred  to  for  elucidation  where  the  clauses  are  not  sufficiently  ex- 
plained aliunde.     The  twenty-ninth  section  saves  the  rights  and  privileges  of 
the  Universities  of  Oxford  and  Cambridge,  and  the  powers  and   authorities 
vested  by  charter  or  otherwise  in  the  chancellors,  masters,  and  scholars  of  the 
p,,^c-i-isaid  Universities,  and  their  *successors:  or  in  the  master,  wardens,  free- 
^         -'  men,  and  commonalty  of  the  vintners  of  the  city  of  London.     These 
reservations,  according  to  the  argument  for  the  plaintiffs,  would  be  needless ; 
bat  they  show  that,  without  such  a  reservation,  the  effect  of  the  statute  would 
have  been  to  supersede  those  particular  rights.    The  rule  is,  that,  where  general 
words  are  followed  by  words  of  exception,  "  all  that  is  not  within  the  particular 
shall  be  within  the  general."     Lord  Zouch  v.  Moor,  2  Boll.  Bep.  280,  14  Vin. 
Abr.  Grants,  H.  13,  pi.  61 ;  Wiltshire  v.  James,  Dyer,  58,  b.     The  policy  of 
this  act  was  to  extend  the  trade  in  beer,  and  open  it  generally  to  all  such  house- 
holders as  are  there  mentioned,  who  could  give  the  required  sureties.     Simson 
t7.  Moss,  2  B.  &  Ad.  543,  was  decided  on  slight  consideration,  and  differs  from 
the  present  case,  inasmuch  as  that  turned  upon  a  restraining,  this  on  an  enabling 
statute. 

AmoSf  in  reply.  Section  29,  does  not  refer  to  the  customs  of  cities  and  bo- 
roughs ;  and  it  is  borrowed  from  the  thirty-sixth  section  of  9  O.  4,  c.  61,  which 
clearly  was  not  intended  to  abrogate  any  local  customs.  As  to  the  title  of  the 
present  act,  the  title  is  no  part  of  a  statute,  according  to  many  authorities,  cited 
in  2  Dwarris  on  Statutes,  653 ;  and  if  it  were  so,  in  this  case  it  is  favorable  to 
the  plaintiffs.  The  words  "  in  any  part  of  England"  have  reference  merely  to 
the  limited  operation  of  the  statute,  which  extends  to  England  only;,  and  the 
exceptions  in  sect.  2,  are  only  restrictions  upon  the  power  previously  given  of 
taking  out  licenses  in  places  where  they  might  have  been  granted  before  the  act. 
r*2521  *Denman,  C.  J.  I  must  say  that,  on  looking  to  the  general  language 
L  ^  used  in  this  act,  the  words  "  in  any  part  of  England,"  and  the  twenty- 
ninth  section,  it  struck  me,  at  first,  that  the  privilege  given  by  the  statute  extended 
to  all  places  but  those  excepted.  But,  on  further  consideration,  both  of  the  gene- 
ral purport  of  the  act,  and  of  the  first,  which  is  the  operating  clause,  I  am  of  opi- 
nion it  cannot  apply  to  places  where,  by  local  custom,  the  trade  is  restricted.  It 
is  true  the  second  section  empowers  any  person  (with  the  exceptions  there  men- 
tioned) to  apply  for  and  obtain  a  license ;  but,  by  the  preceding  section,  that 
license  only  gives  power  to  sell,  anything  "  in  any  act  or  acts"  of  parliament  to 
the  contrary  notwithstanding :  it  does  not  supersede  customs.  The  twenty-ninth 
section  does  not  relate  to  exclusive  rights  of  selling,  as  exercised  in  particular 
places,  but  to  the  power  of  licensing  which  existed  in  certain  jurisdictions,  and 
which  is  preserved  to  them,  although  the  like  powers  are  abolished  elsewhere. 

LiTTLEDALE,  J.    The  words  of  this  statute,  in  the  clause  enabling  parties  to 
take  out  licenses,  are,  '^  anything  in  any  act  or  acts  heretofore  made,  or  in  force 
at  the  time  of  the  passing  of  this  act,  to  the  contrary  in  anywise  notwithstand- 
ing :"  there  is  no  reference  to  local  customs ;  where;  therefore,  such  existed, 
Vol.  XXVH— S 
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this  clause  does  not  alter  them.  The  act  does  nothing  more  in  this  respect 
than  was  done  by  former  statutes :  it  only  gives  greater  facilities  in  the  case  of 
persons  not  precluded  by  local  custom  from  obtaining  licenses.  The  Fecond 
section,  with  the  exceptions  there  laid  down,  is  only  a  continuation  of  the  first. 
As  to  the  twenty-ninth,  its  object  is  only  that  the  Universities  and  the  1-^2531 
♦Vintners'  Company  should  retain  the  privileges  they  before  enjoyed,  ^  -* 
in  regulating  licenses  within  their  respective  jurisdictions.  A  distinction  has 
been  taken  between  this  case  and  Simpson  v.  Moss,  2  B.  ^  Ad.  543,  because 
that  arose  upon  a  restraining  statute;  but  there  is  nothing  to  show  that  the 
present  act  was  meant  to  have  an  enabling  operation  as  to  selling  in  particular 
places. 

Parke,  J.  I  have  had  a  strong  opinion  on  this  case  from  the  first.  Looking 
both  to  the  preamble  and  the  body  of  the  act,  I  think  the  defendant's  pleas 
cannot  be  supported.  The  preamble  states,  that  ^'  it  is  expedient  for  the  better 
supplying  the  public  with  beer  in  England,  to  give  greater  facilities  for  the  sale 
thereof  than  are  at  present  afforded  by  licenses  to  keepers  of  inns,  ale- 
houses, and  victualling-houses ;"  and  then  the  enacting  part  of  the  section  makes 
it  lawful  for  any  and  every  person  who  shall  obtain  a  license  for  that  purpose 
under  the  act,  to  sell  beer  by  retail  in  any  part  of  England,  in  any  house  speci- 
fied in  such  license,  "  any  act  or  acts  heretofore  made  to  the  contrary  notwith- 
standing." That  shows  that  the  restriction  which  the  legislature  meant  to  take 
away  was  the  parliamentary  restriction  imposed  by  former  statutes ;  and  this  is 
consistent  with  the  preamble  and  the  title.  The  powers  of  the  Universities  and 
of  the  Vintners'  Company,  mentioned  in  the  twenty-ninth  section,  are  merely 
the  jurisdiction,  and  privilege  of  licensing  enjoyed  by  those  bodies :  they  are 
not  powers  of  the  same  kind  as  the  right  of  exclusively  selling,  which  exists  by 
custom  in  certain  boroughs. 

'I'Pattkson,  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  this  ptcof;!! 
statute  has  nothing  to  do  with  the  customs  of  particular  places.  If  it  had  *-  '^  ^ 
been  intended  to  tsJce  away  these  customs,  they  might  have  been  expressly  noticed. 
The  powers  saved  by  sect.  29,  are  of  a  different  nature.  The  first  section 
enables  any  person  licensed  under  the  act  to  sell  beer  by  retail  in  any  part 
of  England,  in  any  house  or  premises  specified  in  such  license.  The  argument 
for  the  defendant  would  go  the  length  of  showing,  that  a  covenant  in  a  lease  not 
to  sell  beer  on  the  premises,  would  be  superseded  by  the  statute. 

Judgment  for  the  plaintiffs. 


The  KING  v.  Dame  JANE  ST.  JOHN  MILDMAY,  Lady  of  the  Manor  of 
MARVELL,  in  the  County  of  SOUTHAMPTON,  and  WILLIAM  BRAY, 
Esquire,  her  Steward  of  the  said  Manor. 

A  copyholder  in  fee  surrendered  to  the  use  of  another  person,  and  afterwards,  and 
before  the  admittance  of  the  surrenderee  committed  and  was  convicted  of  simple 
felony :  there  being  a  custom  in  the  manor  that  any  tenant  of  customary  tenements, 
who  should  commit  and  be  convicted,  of  felony,  should  forfeit  his  said  tenements  to 
the  lord.  Held,  that  the  surrenderor,  before  admittance,  was  still  tenant  for  the  pur- 
pose of  forfeiture ;  and  that  his  estate  was  forfeited  to  the  lord,  and  the  surrenderee 
not  entitled  to  be  admitted. 

Mandamus,  reciting  that  the  manor  of  Marvell,  from  time  immemorial,  had 
been  an  ancient  manor,  within  which  there  were  various  copyhold  tenements 
granted  by  and  held  of  the  lord  or  lady  of  the  manor,  according  to  the  custom 
of  the  manor,  and  demised  and  demisable  by  copy  of  court  roll,  according  to 
the  custom  of  the  manor,  and  that  the  lord  or  lady,  and  the  steward  for  the 
time  being,  held  customary  courts  for  the  manor,  and  accepted,  and  of  right 
ought  to  accept,  all  such  surrenders  of  any  of  the  said  customary  *tene-  rtcAce-i 
ments  as  have  been  and  are  duly  tendered  for  acceptance,  according  to  the  *•  ^^^-i 
custom ;  and  also  of  right  ought  to  make   re-grants  of;  and  admittance  to. 
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BQch  customary  tenements  as  have  been  surrendered  for  that  purpose^  to  per- 
iODB  entitled  thereto,  and  to  such  intents  as  thej  might  have  required,  and  may 
require,  according  to  the  custom.  It  then  stated  that  John  Boyes,  on  or  about 
the  4th  of  August,  1830,  then  being  one  of  the  copyhold  and  customary 
tenants,  in  fee  of  certain  tenements  of  the  manor  according  to  the  custom,  did 
doly  make  a  surrender  in  fee  of  the  said  tenements  into  the  hands  of  the  lady 
of  the  manor,  to  the  use  and  behoof  of  H.  Southwell  and  his  heirs  for  ever, 
according  to  the  custom  of  the  manor,  upon  condition  that,  if  Boyes  should 
pay  to  Southwell  the  full  sum  of  500^.  with  H  per  cent,  interest  on  the  4th  of 
February  then  next,  the  surrender  was  to  be  void ;  that  the  surrender  was  taken 
oat  of  court  by  the  deputy  steward,  and  duly  enrolled  at  the  next  general  court 
holden  on  the  26th  of  October,  1830,  and  that  Boyes  did  not  pay  to  Southwell 
the  sum  of  500/.  with  interest,  by  reason  whereof  the  same  surrender  remained 
Id  full  force,  and  Southwell  was  entitled  in  pursuance  thereof  to  be  admitted  as 
tenant  in  fee  of  the  premises  mentioned  in  the  surrender;  that  application  had 
been  made  to  the  defendants  by  Southwell  to  admit  him,  and  that  the  defen- 
dants refused.  It  then  commanded  the  defendants  to  admit  him.  The  defen* 
dants  by  their  return  conceded  generally  the  right  of  admission  as  stated  in  the 
mandamus,  but  alleged  an  immemorial  custom  within  the  manor  "  that,  if  any 
customary  tenant  of  the  said  manor  holding  customary  tenements  in  fee  or 
not^l  otherwise,  parcel  of  the  manor,  at  the  will  of  the  lord  or  lady  of  *the  said 
^  ^  manor,  according  to  the  custom  of  the  manor,  should  commit  felony,  and 
ihonld  be  convicted  thereof,  he  should  forfeit  his  said  customary  tenements 
within  the  said  manor  to  the  use  and  benefit  of  the  lord  or  lady  of  the  said 
manor  for  the  time  being,  and  his  or  her  heirs  or  successors  for  ever ;  that  Boyes 
on  the  4th  of  August,  1830,  duly  made  the  surrender,  and  the  same  was  pre- 
sented ;  that  after  the  said  surrender  and  presentment  thereof,  Boyes  committed 
and  was  convicted  of  felony,  which  conviction  remained  of  record,  and  was  not 
since  reversed  or  set  aside."  It  then  set  out  the  record  of  the  conviction  for 
felonioasly  stealing,  taking  and  carrying  away  five  sovereigns,  and  that  the  judg- 
ment of  the  Court  was,  that  Boyes  should  be  transported  for  seven  years ;  that 
by  reason  of  the  commission  of  the  felony  aforesaid,  and  of  the  said  conviction, 
tbe  said  copyhold  tenements  had  escheated  to  the  lady  of  the  manor  according 
to  the  custom,  and,  therefore,  she  seized  into  her  handB  the  same,  and  could  not 
admit  Southwell  to  the  same,  as  by  the  writ  she  was  commanded.  A  rule  nisi 
was  obtained  for  quashing  this  return  as  insufficient,  and  for  issuing  a  pe- 
remptory mandamus.  The  Court  ordered  the  case  to  be  set  down  in  the  special 
paper  for  argument,  and  it  was  argued^  in  last  Hilary  term  by 

Dampier,  for  the  crown.  The  lord  cannot  take  advantage  of  a  forfeiture 
between  surrender  and  admittance,  and  a  peremptory  mandamus  ought  to  issue. 
The  surrenderor  was  possessed  of  an  estate  in  fee.  The  return  admits  that  the 
r*2571  ^^^^'^^^^^'^  ^^  enrolled  regularly,  '^'and  made  for  valuable  consideration. 
^  -'it  was  irrevocable  by  the  surrenderor :  it  was  an  actual  conveyance  ox 
the  property,  not  a  mere  agreement  to  convey :  and,  that  being  so,  the  surren- 
deree, who  was  always  ready  to  be  admitted,  has  a  right  to  call  on  the  lord  to 
perfect  the  conveyance.  The  lord's  claim  to  forfeiture  accrued  aft^  the  surren- 
der, by  escheat.  No  case  is  to  be  found  of  an  escheat  intermediate  between 
sarrender  and  admittance. 

There  is  one  case,  however,  which  may  direct  the  Court.  Suppose  a  testator, 
seised  in  fee,  surrenders  to  the  use  of  his  will :  he  dies  without  heirs,  and  with 
a  will.  The  lord  must  admit  the  appointee.  He  cannot  set  up  the  escheat  in- 
termediate by  the  death  of  the  tenant  without  heirs.  It  is  true  that,  in  that 
case,  he  might  again  surrender  the  estate  in  fee,  if  he  chose,  and  it  would  pass 
bj  inch  surrender :  Fitch  v.  Hockley,  Cro.  Eliz.  442 ;  4  Rep.  23,  a ;  Southcote 
9.  Adams,  1  Roll.  Bep.  256.  The  testator,  in  this  supposed  case,  having  sur- 
rendered to  the  use  of  his  will,  might,  during  his  life,  forfeit  or  re-surrender : 

>  Before  Littlidalb,  Tauhtov,  and  PATnsoir,  Js. 
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the  reason  is,  because  the  cestui  que  use  is  unknowD ;  but,  as  soon  as  he  is 
known,  his  right  to  admission  enures,  and  cannot  be  defeated  bj  escheat.  The 
knowledge  and  the  valuable  consideration  of  and  by  the  cestui  que  use  are  im- 
portant. In  the  present  case,  at  the  time  of  the  surrender,  both  existed.  The 
appointee's  claim  is  weaker  than  the  cestui  que  use's;  for  to  the  former  is  re- 
quired a  will  and  an  admittance ;  to  the  latter  only  admittance.  It  is  necessary, 
in  the  absence  of  all  precedents  as  to  copyholds,  to  refer  to  analogous  cases  as 
to  freeholds.  A  devise,  though  it  takes  effect  ^after  the  testator's  r3|c05gi 
death,  will  prevent  an  escheat,  Co.  Litt.  236,  a,  n  (1);  and  see  3  ^  '  *' 
Cruise  Dig.  456.  In  Groodcheap's  case,  49  Ed.  3,  fo.  16,  abridged  in  Brooke's 
Abr.  tit.  Devise,  pi.  10,  a  feme  covert,  seised  of  lands  in  London,  devised  them 
to  be  sold  by  her  executors,  and  died  without  heirs  ;  and  the  question  was,  if 
the  land  should  escheat,  or  if  the  executors  might  sell.  But  it  seems  the  execu- 
tors might  sell,  for  the  land  is  bound  by  this  devise,  and  cannot  escheat. "  There, 
the  testatrix  dying  without  heirs,  the  king,  as  lord,  would  have  taken  bj  escheat, 
had  not  the  vendee  of  the  executor  taken  by  a  species  of  relation ;  for  an  imme- 
diate devise  has  a  sufficient  inception  in  the  lifetime  of  the  testator  to  prevent 
an  escheat.  Thus,  in  31  H.  8, 45,  6,  it  is  said,  if  a  man  devise  land  to  another, 
and  die  without  heir,  the  land  will  not  escheat,  because  the  devise  prevents  the 
escheat  by  inception  in  his  life,  cited  in  1  RoUe,  214.  So  the  judgment  in  this 
case  ought  to  be  against  the  lord,  on  the  ground  of  relation,  which  has  a  very 
wide  operation  in  cases  6f  copyhold.  The  admittance  relates  to  the  surrender, 
and  the  surrenderee's  title  begins  from  the  date  of  it.  Several  instances  of  re- 
lation are  put  in  a  note  to  Orantham  v.  Copley,  2  Saund.  422,  c.  n.  2.  One 
is  from  Co.  Litt.  59,  b. : — "  If  two  joint  tenants  be  of  copyhold  lands  in  fee, 
and  the  one  out  of  court,  according  to  the  custom,  surrender  his  part  to  the 
lord's  hands  to  the  use  of  his  last  will,  and  by  his  will  deviseth  his  part  to  a 
stranger  in  fee,  and  dieth,  and  at  the  next  court  the  surrender  is  presented,  by 
the  surrender  and  presentment  the  jointure  was  severed,  and  the  devisee  ought 
to  be  admitted  to  the  moiety  of  the  lands ;  for  ^now  by  relation  the  state  ptcoi^oi 
of  the  land  was  bound  by  the  surrender."  After  the  surrenderee  has  L  --  J 
been  admitted,  he  may  lay  his  demise  in  ejectment  to  recover  the  copyhold  pre- 
mises, on  the  day  of  the  surrender,  or  any  day  between  that  and  the  admittance  ; 
Holdfast  V.  Clapham,  1  T.  R.  600.  Carr  v.  Singer,  2  Ves.  sen.  603,  shows  that, 
where  there  is  no  custom  prescribing  the  mode  of  barring  an  entail  of  copyhold,  it 
may  be  barred  by  surrender  to  the  use  of  a  will.  In  that  case,  Willes,  O.  J. 
says, — '<  When  there  is  a  will  and  admittance,  that  has  a  retrospect  to  the  sur- 
render to  all  intents,  and  it  is  therefore  a  bar  from  the  time  of  the  surrender, 
not  from  the  death  of  the  testator."  But  it  will  be  said,  that  the  doctrine  of 
relation  applies  only  as  between  the  parties,  or  those  claiming  under  them,  and 
that  here  the  lord  is  a  stranger  to  the  surrenderor,  and  as  he  claims  an  interest, 
and  is  not  merely  an  instrument  of  conveyance,  he  is  not  barred.  First,  it  is  a 
universal  rule,  in  all  conveyances  where  there  are  several  times  and  acts,  that 
there  should  be  a  relation  of  all  the  subordinate  parts  to  the  most  essential  part 
Secondly,  a  joint  tenant,  by  whose  surrender  the  right  of  survivor  is  barred, 
Co.  Litt.  59,  b,  and  an  issue  in  tail,  whose  estate  is  barred,  Carr  v.  Singer,  2 
Yes.  sen.  603,  are  strangers  to  the  surrenderor.  Thirdly,  the  lord  did  not  at 
one  time  (t.  e.  before  the  forfeiture)  claim  an  interest,  the  interest  was  then  in 
the  surrenderee,  Yaughan  v.  Atkins,  5  Burr.  2764,  and  one  who  has  undertaken 
to  hold  as  depositary  to  the  use  of  the  surrenderee,  cannot  afterwards  claim  in 
interest.  The  lord  was  only  an  instrument,  and  no  change  of  circumstances 
could  divest  him  of  that  character,  though  it  might  cause  an  alteration  in  the 
conveyance,  Litt.  §  352,  *The  words  of  Ashurst,  J.,  in  Holdfast  v.  r^c^t^r.-t 
Clapham,  1  T.  R.  630,  will  be  cited  to  show  that  it  is  only  <<a8  against  I-  ^^^-1 
all  persons  but  the  lord,  that  the  title  of  the  surrenderee,  after  admittance,  is 
perfect  as  from  the  time  of  the  surrender,  and  shall  relate  back  to  it/'  But 
that  is  a  mere  obiter  dictum,  and  no  authority  is  cited  in  support  of  it;  and  the 
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report  in  that  respect  may  probably  be  incorreot.  A  MS.  note  of  this  part  of 
the  judgment  by  Mr.  (afterwards  C,  J.)  Oibbs^  is  as  follows  : — "  An  ejectment 
may  be  maintained  even  witbont  admittance,  for  the  title  is  good  against  every 
ooe  bat  the  lord  :  admittance  is  required  for  his  sake."  That  passage  can  only 
apply  to  an  heir,  for  he  only,  before  admittance,  can  maintain  ejectment.  It  is 
dear  the  case  of  an  heir  and  not  of  a  surrenderee  was  spoken  of  by  the  learned 
Judge :  it  is,  at  beat,  a  mere  obiter  dictum,  but  it  is  more  probably  an  inaccn- 
ncy  of  the  reporter.  But  the  case  put,  of  surrender  to  the  use  of  the  will  when 
the  testator  dies  without  heirs,  is  an  instance  where  even  the  title  of  the  sur- 
renderee is  good  against  the  lord.  So  is  Goodcheap's  case,  49  Ed.  3,  fol.  16, 
which  is  one  of  freehold,  and  is  therefore  a  case  k  fortiori :  for  a  freehold  is  not 
BO  easily  divested  and  transposed ;  but  an  estate  at  will  is  a  creature  of  the 
will,  and  is  not  necessarily  conveyed  by  external  symbols.  It  may  be  stud  that, 
as  the  lord  is  not  benefited  by  the  surrenderee's  escheat,  according  to  Roe  d. 
Jeffery  r.  Hick,  2  Wils.  13,  he  must  be  benefited  by  the  surrenderor's,  else  he 
would  have  no  forfeiting  tenant. '  But  the  answer  to  that  is  given  by  the  Mas- 
ter of  the  Rolls  in  Burgess  v,  Wheate,  1  W.  Blackst.  144  :— "  It  is  not  every 
r*^6l1  ^'^^^^^  ^^  *^^^  ^^  ^^S^^  ^^^^  holds  ^  con  verso.  There  should  be  a 
!>  "  -*  reciprocal  right  to  have  a  reciprocal  equity."  The  right  of  the  lord  is 
to  have  a  serviceable  tenant,  either  by  substitution  or  continuance.  Thus,  if  a 
mortgagor  dies  without  heirs,  the  lord  cannot  redeem,  Co.  Litt.  206,  a ;  if  the 
mortgagee  die  without  heirs,  the  mortgagor  may  redeem  and  enter  against  the 
lord ;  Pawlett  v.  The  Attomey-Oeneral,  Hard.  465.  If  disseisor  die  without 
heirs,  the  disseisee  may  enter  against  the  lord  who  has  entered  for  the  disseisor's 
escheat,  Co.  Litt.  268,  b ;  if  the  disseisee  die  without  heirs,  the  lord  will  not 
take  if  the  tenant  have  title,  Co.  Litt.  268,  b.  If  a  vendee  die  without  heirs 
before  conveyance,  the  lord  takes  nothing ;  if  the  vendor  die,  the  lord  must 
make  a  title  to  the  vendee,  and  must  hold  the  purchase-money  as  trustee  for 
the  vendor's  personal  representative.  Burgess  v.  Wheate,  1  W.  Black.  150.  It 
has  been  said  that  a  lord  pro  tempore  might  admit  in  fee,  because  it  was  for  the 
racceedioff  lord's  benefit  that  he  should  have  a  tenant,  in  respect  of  the  service 
to  be  rendered,  Oilbert's  Tenures,  205.  The  reciprocity  is,  not  to  have  a  for- 
feiting tenant,  but  a  tenant  to  do  the  service.  There  are  many  cases  where  the 
lord  will  not  have  a  forfeiting  tenant.  An  heir  before  admittance  cannot  for- 
feit ;  if  so,  the  lord  has  there  no  forfeiting  tenant.  If  the  surrenderee  on  con- 
dition be  admitted,  and  forfeits,  the  surrenderor  can  claim  against  the  lord  on 
performance  of  the  condition ;  if  so,  the  lord  has  no  forfeiting  tenant.  Between 
the  death  of  a  testator  without  heirs  and  admittance  of  appointee,  there  is  no 
forfeiting  tenant.  But,  conceding  the  argument  from  reciprocity,  then  because 
^*£}ce)^  alienation  and  ^escheat  are  convertible  terms,  and  he  who  can  alienate 
^  ^  "-'  can  cause  escheat,  and  vice  vers&,  as  here  the  surrenderor  could  not 
alienate,  he  cannot  cause  escheat.  Again,  by  forfeiture  for  felony,  all  estates 
made  after  the  felony  are  avoided,  Go.  Litt.  390,  b.  Here  a  surrender  after  the 
felony  would  have  been  bad ;  consequently,  by  reciprocity,  a  surrender  before 
the  felony  must  be  good. 

A  surrender  is  an  alienation  :  it  is  at  least  a.  charge,  and  more  than  a  possi- 
bility. But  possibilities  and  contingencies  bind  freehold  estates  in  the  hands 
of  the  lord  claiming  by  escheat,  Nichols  v.  Nichols,  Plowd.  481.  Lease  for  life 
conditioned  that  lessee  should  have  a  fee  if  lessor  should  die  without  issue, 
lessor  being  attainted  of  treason  by  act  of  parliament,  whereby  all  his  lands 
were  forfeited,  died  without  issue ;  and  it  was  adjudged  that  the  lessee  had  the 
fee  against  the  crown ;  ''for  the  lessor's  escheat,  nor  any  cause  whatever,  shall 
prejudice  the  lessee ;  but  when  the  condition  is  performed,  the  fee  vests  in  the 
leasee,  discharged  of  all  incumbrances  made  by  the  lessor,  or  under  felony  or 
treason  done  by  him,"  Plowd.  486.  Lord  Coke  says  of  a  lease  for  life  condi- 
tioned to  have  fee,  that  the  fee  passes  not  bef#e  the  performance  of  the  condition  | 
and  he  adds  afterwardfly  ''This  enures  as  an  executory  grant/'  Co.  Litt.  217,  b. 
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But  Plowden,  486, 487,  of  the  case  before  cited,  says,  ''The  condition  is  an  agree- 
ment real,  with  which  the  land  is  charged,  into  whatsoever  hands  it  comes,"  so  that 
no  act  between  the  grant  and  the  day  shall  prejudice  the  lessee.  No  fee  passed,  yet 
it  was  bound.  In  Co.  Litt.  218,  a,  it  is  said, ''  If  the  condition  be  ^to  increase  r^teofSQi 
an  estate,  that  is  to  say  (that  the  lessee  is)  to  have  fee  upon  payment  of  *-  -^ 
money  to  the  lessor  or  his  heirs  at  a  certain  day,  and  before  the  day  the  lessor  is 
attainted  of  treason  or  felony,  and  also  he/ore  the  day  is  executed,  now  is  the  con- 
dition become  impossible  by  the  act  and  offence  of  the  lessor )  and  yet  the  lessee 
shall  not  have  fee,  because  a  precedent  condition  to  increase  an  estate  must  be 
performed,  and,  if  it  become  impossible,  no  estate  shall  arise."  The  execution 
of  the  attainted  person  there,  was  the  only  reason  why  it  became  impossible  to 
perform  the  condition ',  payment  to  the  attainted  person  before  execution  would 
have  taken  the  fee  from  the  lord  by  relation,  for  an  attainted  person  is  not,  to 
all  purposes,  dead  in  law.  It  will  be  said,  that  Pawlett  v.  The  Attomey-Grene- 
ral,  Hardr.  465,  shows  merely  that  the  surrenderor  or  mortgagor  may  redeem 
against  the  lord  who  takes  on  escheat  of  the  admitted  surrenderee ;  but  it  proves 
also,  that,  where  a  perfect  tenant  forfeits,  the  lord  shall  not  retain :  why,  then, 
should  he  retain  on  forfeiture  of  a  tenant  who  has  surrendered,  who,  when  he 
surrendered,  had  full  dominion  over  the  estate  ?  Giles  v.  Grover,  9  Bing.  139, 
161.  Such  a  person  may  so  affect  it,  that,  into  whatsoever  hands  it  comes  by 
forfeiture,  it  shall  be  bound;  Walsingham's  case,  Plowd.  559.  The  lord,  by 
escheat,  is  assignee  and  privy  in  law;  Co.  Litt.  215,  b.  352,  a.  He  takes,  there- 
fore, subject  to  lien.  The  estate  or  the  land  is  bound.  Co.  Litt.  338,  b,  shows 
that,  in  certain  cases,  although  as  between  two  parties,  the  estate  of  a  surren- 
deror may  have  vanished,  yet,  as  to  a  third  person,  ^it  shall  remain,  r^oaii 
The  estate  may  be  freed  from  a  trust,  but  not  from  a  charge :  Walsing-  *-  -■ 
ham's  case,  Plowd.  559.  Even  if  the  estate  be  gone,  still  the  land  is  charged, 
Litt.  s.  289,  Co.  Litt.  349,  a,  and  the  lord  cannot  retain  it. 

Assuming  that  the  doctrine  of  relation  does  not  apply  in  this  case,  still  the 
lord  may  be  bound ;  for  it  may  be  contended  that  the  lord  is  owner  in  demesne, 
so  that  the  custom  does  not  apply.  The  surrenderor  after  surrender  is  not 
tenant  to  every  intent;  he  continues  tenant  merely  for  the  preservation  of  the 
tenancy,  and  not  to  cause  escheat ;  Co.  Litt.  62,  a ;  4  Co.  23,  a.  In  Co.  Litt. 
62,  a,  it  is  said,  "  By  surrender  out  of  court  the  copyhold  estate  passes  to  the 
lord  under  a  secret  condition  that  it  be  presented  at  the  next  court  according  to 
the  custom  of  the  manor;"  and  in  Co.  Copyholder,  s.  39,  it  is  said,  ''Till  ad- 
mittance, the  lord  takes  notice  of  the  grantor  as  tenant ;"  not  that  he  is  really 
tenant.     ''  The  interest  is  in  him  but  secundum  quid,  and  not  absolutely.     The 

fantee  cannot  be  deluded  of  the  effects  of  his  surrender."  In  Rex  v.  Bonghey, 
B.  &  C.  573,  HoLROTD,  J.,  says  that,  ^' until  admittance,  the  estate  is  not 
completely  taken  out  of  the  surrenderor."  But  he  who  forfeits  must  not  be 
simply  secundum  quid  a  tenant:  the  estate  must  be  completely  in  him,  forfei- 
ture being  strictissimi  juris.  In  early  times  both  surrender  and  admittance 
were  real  conveyances.  Surrender  was  one  conveyance,  admittance  of  the  party 
recommended  by  the  surrenderor  was  another.  The  admittance,  then,  was  of 
grace  and  favor,  now  it  is  of  right,  2  Wils.  401,  and  when  custom  had  bound 
the  lord  to  admit,  both  were  parts  of  one  conveyance ;  the  latter  formal  and 
governed  *by  the  former,  which  is  the  essential  part.  In  the  one  view,  rn^nn^-t 
"  the  surrenderee  is  in  by  grant  of  the  lord,"  Bigden  v.  Vallier,  2  Ves.  L  ^^ 
sen.  257  ;  Crouther  v.  Oldfield,  1  Salk.  865,  and  so  is  the  title  pleaded.  And 
in  that  view  the  lord  must  be  considered  as  in  by  the  surrender.  In  the  other, 
relation  must  operate.  But  suppose  the  cestui  que  use  did  not  seek  admittance. 
The  lord  had  no  right  to  or  wish  for  the  land ;  he  required  a  serviceable  tenant 
Hence  the  surrenderor,  being  the  lord's  villain,  must  by  the  lord's  will  have 
continued  tenant.  But  the  will  of  the  lord  so  continuing  him  tenant  ought  not 
to  operate  against  the  cestui  qui  ftse  for  the  purpose  of  forfeiture ;  for  <<  the 
estate  is  really  in  the  lord,  though  the  surrenderor  shall  have  the  profits;"  Allen 
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17.  Nash,  Noj.  152 ;  Rigden  v.  Vallier,  2  Ves.  sen.  257.  It  is  said  in  Taverner 
17.  Cromwell,  4  Eep.  27  a,  that  the  party  admitted  is  in  by  the  surrenderor,  but 
that  has  reference  to  the  proposition  which  follows,  that  the  lord  cannot  affect 
the  estate  with  any  charges  in  its  transit  through  him. 

The  surrenderor  has  a  usufruct  to  allow  him  to  perform  service,  but  to  give 
him  more  would  prejudice  the  lord,  for  by  escheat  the  service  is  destroyed. 
"  Tenancy  is  the  fruit ;  escheat  is  the  tree  itself."  (Spelman.)  After  surrender 
he  remains  tenant  by  fiction,  to  preserve  the  tenancy,  but  not  so  that,  by  fiction, 
the  tenancy  may  be  destroyed.  Tenancies  are  often  for  certain  and  not  all  pur- 
poses.    Butler  and  Baker's  case,  3  Co.  29  b;  See  Plowd.  486;  Co.  Litt.  2  b. 

This  forfeiture  is  by  custom,  and  which,  to  be  valid,  must  have  commenced 
before  the  time  of  legal  memory.  The  lord  had  full  power  over  the  estate 
r*2r61  ^^^^^  ^^®  *tenant  had  gained  an  estate  according  to  the  custom,  for 
L  -'  otherwise  the  lord  could  not  have  imposed  the  condition  now  relied 
upon,  it  being  solely  for  his  benefit.  But  at  that  time  a  surrender  was  an  actual 
conveyance  of  the  estate  to  the  lord,  and  he  actually  regranted  the  estate  by 
admittance.  The  surrenderor  was  no  tenant  after  the  surrender  and  before 
admittance.  His  felony,  therefore,  could  not  have  been  contemplated  by  the 
custom ;  he  could  not  forfeit  to  the  lord  what  the  lord  had  already.  The  felony 
contemplated  was  that  of  the  then  actual  tenants,  those  unaffected  by  surrender. 
The  custom  now,  no  more  than  then,  applies ',  it  is  a  private  custom,  it  causes 
forfeiture,  and  is  to  be  strictly  construed.  A  grant  of  conusance  does  not  in- 
clude subsequently  created  actions.  (14  H.  4,  20;  see  also  4  Inst.  205;  Davis's 
Rep.  63  a ;  Bro.  Abr.  "  Conusance,"  pi.  56.)  So  grant  of  conusance  within  a 
manor,  gives  none  over  land  subsequently  escheated ;  Plowd.  130. 

It  may  be  said  that  the  lord  will  be  defrauded  if  the  estate  be  neither  in  the 
surrenderor  nor  the  surrenderee  for  the  purpose  of  forfeiture,  for  by  universal 
practice  the  mortgagee  is  never  admitted.  Now,  if  such  be  the  practice,  the 
argument  primsB  impressionis  becomes  the  stronger,  for  some  case  ought  to  have 
been  found  which  would  be  an  authority  on  the  other  side.  It  is  enough,  how- 
ever, to  say  that  the  mortgagee  would  be  defrauded  if  the  surrenderor  did  forfeit, 
for  he  would  lose  his  pledge,  the  lord  only  shifts  his  tenant.  Fraud  must  be 
alleged ;  it  will  not  be  presumed  in  a  case  of  mandamus.  The  lord  will  lose  no 
fruit  of  tenure,  he  is  triply  secured,  by  the  continuing  tenancy  of  the  surren- 
r*9R71  ^®^^^>  *relation  of  admittance,  and  necessity  of  admittance.  Admit- 
1-  -•  tance  is  either  sought  for  or  not.  If  it  be  sought  for,  no  question 
arises.  If  it  be  not  sought  for,  the  surrenderor's  interest  is  gone,  and  the  lord 
may  proclaim  and  seize  quousque,  &c.  In  case  of  a  surrender  to  will  and  no 
heir,  the  lord  seizes  till  the  appointee  comes  in. 

It  will  also  be  objected,  that  the  surrender  may  forfeit  by  waste,  which  is  a 
real  mischief  to  the  lord.  But  that  is  remote,  and  will  not  be  presumed.  An 
admitted  surrenderee  in  mortgage  might  so  forfeit,  but  the  surrenderor  might 
redeem. 

A  surrender  in  these  times  is  a  conveyance  to  the  lord.  If  not,  why  insist 
on  admittance  by  the  lord  ?  Hence  a  man  may  convey  to  his  wife  and  to  future 
uses.  A  surrender  is  different  from  a  grant  at  common  law,  because,  in  a  grant 
nothing  can  pass  if  the  grantee  be  non-existing,  Co.  Copyhr.  s.  41.  But  a  sur- 
renderee may  be  non-existing,  therefore,  by  surrender  something  does  pass; 
"  no  more  passeth  to  the  lord  but  to  serve  the  limitation,"  Co.  Litt.  59  b.  A 
surrender  to  the  lord  operates  by  transmutation,  see  Go.  Litt.  271  b.  It  re- 
sembles a  feoffment  to  uses.  If  the  uses  be  future,  the  feoffor  has  a  right  to  the 
profits,  and  must  therefore  do  the  services,  Litt.  s.  462 ;  but  he  is  not  tenant  to 
cause  escheat,  though  he  is  tenant  to  serve  on  juries.  Because  he  takes  the 
profits,  he  is  bound  to  do  the  services ;  not  because  he  is  simply  a  tenant  to  the 
lord,  for  the  feoffee  is  tenant. 

It  may  be  said,  that  on  a  covenant  to  stand  seised  to  future  uses,  the  lord 
shall  take  on  the  covenantor's  escheat.     But  that  is  doubtful ;  Broke's  Abr.  tit. 
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'<  Feoffment  to  *Uses/'  pi.  50,  is  contrii ;  and  again,  the  covenantor  is  p4eogo-i 
simply  tenant :  there  is  no  conveyance,  only  a  covenant  which  equity  L  -^ 

will  not  enforce  against  the  lord.  Bargaine  v.  Sparling,  Cro.  Car.  273,  288, 
which  seems  contrary,  may  be  so  explained,  for  in  that  case  there  was  a  sur- 
render out  of  court,  on  condition  to  be  void  on  repayment,  &c. ;  before  present- 
ment or  repayment  there  was  a  second  surrender,  then  repayment,  then  a  third 
surrender.  The  second  surrender  was  held  good,  **  for  the  estate  was  not  oat 
of  the  surrenderor  by  the  first  surrender.''  Now  in  that  case  it  must  be  ob- 
served that  the  contest  was  between  the  second  and  third  surrenderees ;  the  sur- 
renderor would  be  bound  by  the  second  surrender,  and  the  third  surrenderee 
claiming  under  him  would  be  also  bound.  But  suppose  there  had  been  no  re- 
payment, could  the  second  or  third  surrenderee,  or  the  lord  by  escheat,  have 
taken  against  the  first  surrenderee?  Lord  Hale,  Co.  Litt.  62  a,  note  41 1, 
speaking  of  this  case,  says,  ''  the  interest  is  bound  by  the  first  surrender,  though 
the  estate  does  not  pass  till  presentment."  So  that  the  want  of  presentment, 
not  of  admittance,  was  the  ground  of  the  decision.  It  appears  not  only  from  what 
Hale  says,  but  from  the  report  in  Croke,  that  if  the  first  surrender  had  been 
duly  presented,  that  would  have  bound  the  land.  That  case,  therefore,  is  no- 
thing more  than  a  mortgage  without  delivery  of  title  deeds,  and  a  second  mort- 
gage with  delivery,  or  a  sale  without  register,  and  a  second  sale  with  register, 
the  second  conveyance  being  boni  fide. 

It  may  be  objected  that  a  surrender  is,  in  the  books,  likened  to  a  feoffment 
within  the  view  without  livery  ♦where  nothing  passes  till  the  entry,  Co.  rMcqn 
Litt.  49  b. ;  but  it  may  be  answered,  that  a  feoffment  with  livery  is  so  ^  -^ 
peculiar  that  no  conveyance  is  like  it,  not  even  a  fine,  though  it  acknowledges  a 
a  previous  feoffment.  And  that  objection  proves  too  much.  The  feoffor's  heir 
(there  being  no  entry)  takes  unbound  ;  not  so  the  surrenderor's  heir.  The  feof- 
fee's heir  in  like  case  takes  nothing.  The  unadmitted  surrenderee's  heir  vrill 
take  by  descent.  Besides,  as  against  feoffor  and  those  claiming  by  his  act,  the 
feoffment  within  view  has  operation,  an  interest  passes  which  cannot  be  counter- 
manded :  Parsons  v.  Perus,  1  Vent.  186.  It  may  also  be  argued,  that  the  lord 
after  escheat  would  be  bound  on  the  death  of  such  feoffor  without  heir,  for  it  is 
an  inchoate  conveyance.  So  an  equitable  mortgage  is  good  against  the  crown  : 
Casberd  v.  Ward,  6  Price,  411.  So  the  lord  is  bound  in  the  case  before  refer- 
red to  from  Burgess  v,  Wheate,  1  W.  Bl.  160.  In  a  surrender  the  lord  is 
privy,  the  surrenderee  has  a  right  for  which  he  has  given  valuable  consideration, 
a  conveyance  is  in  progress,  the  part  gone  by  is  binding,  the  future  is  certain, 
therefore  the  lord  is  bound :  Rector  of  Chedington's  case,  1  Co.  155  b. 

The  return  may  be  set  aside  on  another  ground.  The  enrolment  of  the  sur- 
render binds  the  lord ;  and,  as  said  in  Sir  W.  Black.  167,  "  If  the  lord  con- 
sent to  a  condition  or  trust  on  the  court  roll,  he  is  bound  by  it."  Tenant  for 
life  of  a  copyhold  suffers  a  recovery  in  fee  in  the  lord's  court,  there  is  no  for- 
feiture, for  the  lord  is  a  party.  Keen  v.  Kirby,  1  Mod.  199.  Could  Dame 
Hildmay  have  taken  a  second  surrender  to  herself  from  ^Boyes  ?  No,  be-  r^fyroi 
cause  she  was  privy  to  the  first.  If  privy  in  one  case  she  is  so  in  all.  ^  -^ 
She  knows  and  has  acknowledged  the  condition,  and  cannot  now  set  up  a  claim 
of  interest. 

There  are  two  cases  which  appear  adverse  to  this  application ;  Doe  v.  Wroot, 
5  East,  138,  shows  that  till  admittance  of  the  surrenderee  of  a  copyhold  upon 
mortgage,  the  surrenderor  continues  the  legal  tenant,  and  cannot  devise  the 
equity  of  redemption  even  after  the  surrender  made,  without  a  new  surrender  to 
the  use  of  his  will.  Undoubtedly,  between  him  and  the  lord,  he  continues 
tenant  for  the  purpose  of  service.  But  there  is  another  answer.  On  repayment 
of  the  mortgage  debt,  satisfaction  is  entered  on  the  roll,  and  the  mortgagor  is 
not  readmitted.  If  he  before  repayment  were  not  obliged  to  surrender  to  the 
use  of  the  will,  the  appointee  would  claim  admittance  where  there  was  no  sur- 
render to  the  use  of  the  will,  which  would  be  absurd.    Besides,  what  has  been 
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said  of  Bargaine  v.  Spnrling,  Gro.  Gar.  273,  283,  applies  to  Doe  v.  Wroot  in 
principle.  The  other  ease  is  Peachey  v.  The  Duke  of  Somerset,  1  Str.  447 ; 
Prc.  in  Chanc.  568 ;  tenant  of  inheritance  of  copyhold  surrendered  in  strict 
settlement ;  he  having  an  infant  son  committed  forfeiture ;  there  was  no  admit* 
tance  oo  the  surrender,  and  Lord  Macclesfield  thought  the  whole  inheritance 
was  forfeited.  His  opinion,  however,  was  obiter,  the  infant's  case  was  not  be- 
fore the  Court.  The  grounds  of  the  Chancellor's  opinion  are  from  the  forfeiting 
ud  escheating  of  trustees  at  common  law,  and  from  the  necessity  of  the  lord 
having  a  forfeiting  tenant.  But  trustees  at  common  law  are  very  tenants ;  and 
r^ojyi  ^^  9eemB  *from  what  has  been  said,  that  a  forfeiting  tenant  is  not  neces- 
^  '^    ^  saiy  in  freeholds,  much  less  in  copyholds. 

For  theee  reasons  the  return  is  no  answer,  and  a  peremptory  mandamus 
mnst  go. 

PkU^  WtUiamSy  oontrk.  The  question  in  this  case  depends  upon  two  points : 
fint,  could  Boyes's  conviction  have  created  a  forfeiture  if  he  had  not  made  the 
saiiender  ?  and,  secondly,  does  the  surrender  to  Southwell  prevent  the  forfei- 
ture before  his  admission  ;  in  other  words,  was  Southwell  or  Boyes  the  tenant 
It  the  time  when  the  forfeiture  accrued  f 

As  to  the  first  point,  it  is  clear,  the  custom  being  uncontradicted,  that  Boyes's 
eonvietion  would  have  created  a  forfeiture  if  he  had  not  made  a  surrender. 

As  to  the  second  point,  the  several  authorities  cited  on  the  other  side  as  to 
the  doctrine  of  relation  only  show  that  that  doctrine  applies  as  between  the 
pvties  to  the  surrender,  and  that  the  effect  of  it  is,  as  between  them,  that  the 
nrrenderee^B  title  begins  from  the  date  of  it ;  bat  they  do  not  in  any  degree 
establish  thai  the  surrenderee  has  any  title  as  against  the  lord  before  admit- 
tance ;  and  if  he  has  not,  it  follows,  that  if  the  surrenderor,  who  still  conti- 
nues the  lord's  tenant,  before  the  admittance  of  the  surrenderee  commits  felony, 
the  land  escheats  to  the  lord.  The  surrender  does  not  vest  anything  in  the  lord 
in  anj  case,  but  where  the  surrender  is  absolute  without  the  expression  of  any 
use  or  condition,  and  then  only  when  no  other  intention  can  be  collected.  The 
sorrenderor  is  trustee  for  the  surrenderee,  and  the  trust  lives  are  all  that  the  lord 
will  look  to.  There  are  numerous  authorities  to  show  that  the  surrenderor  con- 
P27Q1  ^noes  tenant  till  the  admittance  of  the  surrenderee.  In  *Berry  v. 
^  ^  Greene,  Cro.  Eliz.  349,  a  copyholder  surrendered  to  the  use  of  J.  S. : 
the  lord  without  reasonable  cause  refused  to  admit  him.  The  question  was,  if  he 
might  enter  without  admittance  ?  The  Court  held  that  he  could  not,  for  after 
the  surrender,  and  before  admittance,  he  who  maketh  the  surrender  continueth 
in  possession,  and  not  the  lord  or  cestui  que  use.  So  in  Fitch  v.  Hockley,  Cro. 
Elis.  442,  where  a  copyholder  surrendered  to  certain  uses,  and  then  to  the  use 
of  his  will,  it  was  held  that  the  fee  remained  in  the  surrenderor,  so  that  he  con- 
tinued tenant  to  the  lord.  In  Smith  v.  Triggs,  Str.  487,  Pratt,  C.  J.,  said, 
^  We  all  know  the  surrender  was  only  an  instrument  by  which  the  lord  took 
nothing,  and  the  estate  notwithstanding  remained  in  the  surrenderor.  This  is 
plain  from  Cro.  Elizabeth,  441."  In  Viner's  Abr.  tit.  Copyhold,  P.  a.  2,  it  is 
said  a  sorrenderee  can  have  no  title  before  admittance,  for  which  Barker  v.  Den- 
ham,  Stjles,  145,  is  cited.  That  case  is  stated  in  Viner's  Abr.  Copyhold,  B.  b, 
0,  and  is  as  follows :  ''  Custom,  &c.,  that  a  copyholder  might  surrender  out  of 
Conrt  \fkio  the  hands  of  two  customary  tenants  to  the  use  of  another,  and  that, 
at  the  next  Court,  the  surrenderee  used  to  be  admitted ;  a  surrender  was  made 
into  the  hands  of  the  steward  out  of  the  Court,  but  the  party  to  whose  use  it 
was  made  died  before  the  next  Court;  and  the  supplement  to  Coke's  Complete 
Copjholder,  s.  4,  citing  the  same  case,  says  it  was  resolved  that  he  was  not  a 
eopjholder  within  the  custom ;  for  by  the  surrender  before  admittance  the  sur- 
lenderee  hath  no  possession,  and  the  heir  is  in  by  descent,  and  holds  by  the 
rt 2731  ^PJ  ^^  ^  ancestor,  and  so  the  cestui  que  use  is  not  a  perfect  nor  *com- 
*-  ^  plete  copyholder :  and  it  may  be  compared  to  the  case  where  a  man 
inakes  a  feofilDent  in  fee  of  lands,  and  makes  livery  within  the  view ;  it  is  no 
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perfect  livery  till  be  doth  enter  into  the  lands,  bat  the  feoffor  may  punish  a 
trespass  there  done  in  the  interim,  for  it  is  but  inchoatum  till  he  enter  ;  and  so 
it  is  in  the  case  of  a  copyholder,  the  surrender  is  but  quasi  inchoatum,  as  before, 
till  he  be  admitted  to  the  copyhold."  And  in  Yin.  Abr.  title  Copyholder,  B.  b, 
it  is  said  (citing  Show.  87)  that  a  surrenderee,  before  admittance,  has  neither 
jus  in  re  nor  ad  rem,  nor  has  he  any  remedy  if  the  lord  refuses  to  admit. 
And,  further,  '<  that  a  surrenderor  of  copyhold  land  continued  seised  until  admit- 
tance of  the  surrenderee;"  and  Fisher  v.  Wigg,  1  P.  Wms.  17,  is  cited.  In 
the  same  work,  title  Copyholder,  D.  b,  8,  it  is  said,  ''  if  copyholder  surrenders 
to  B.,  and  the  steward  will  not  admit  him,  and  B.  enters  and  occupies  the  land, 
and  the  lord  brings  ejectment ;  B.,  though  not  admitted,  may  plead  not  guilty, 
and  shall  have  a  verdict ;  quaere  rationem,  for,  in  respect  of  the  possession,  it 
seems  the  lord's  title  is  eldest ;  for  his  title  to  the  freehold  is  good  and  lawful, 
and,  consequently,  to  the  profits  of  the  freehold,  unless  another  can  make  title 
to  the  profits,  which,  in  this  case,  seems,  difficult  without  an  admittance.  Quaere,  if 
the  reason  is  not  that  the  lord  is  particcps  criminis,  supposing  him  not  to  suffer 
the  steward  to  admit  B."  Arnold  v.  George,  Yelv.  16.  And  then  there  is  a  note, 
that  in  the  supplement  to  Co.  Comp.  Copyh.  s.  5,  which  cites  the  same  case,  it 
is  said  that  it  shall  be  found  against  the  lord,  because  he  is  particeps  criminis, 
because  it  shall  be  intended  that  the  lord  would  not  suffer  the  steward  *to  r^o74i 
admit  him,  and  Lord  Coke  makes  no  quaere  of  it.     But  it  is  added,  that  I-  ^ 

Lord  Chief  Baron  Gilbert,  in  his  Treatise  on  Tenures,  p.  273,  says,  it  seems 
to  him  <<  that  the  reason  of  the  case  was,  that  after  the  surrender  the  estate  con- 
tinued in  the  surrenderor,  and  not  in  the  lord ;  and  so  the  possession  of  the  sur- 
renderee was  illegal  against  the  surrenderor,  yet  it  was  good  against  everybody 
else,  and  so  against  the  lord's  lessee." 

In  the  great  case  of  Roe  dem.  Jeffereys  v.  Hicks,  2  Wils.  13,  where  the 
question  arose  on  a  surrender  to  one  who  was  convicted  of  felony  and  hanged 
without  admittance,  it  was  held,  after  full  consideration,  that  the  lands  were  not 
forfeited  to  the  lord  but  descended  to  the  heir  of  the  surrenderor,  and  that  upon 
the  principle  that  by  the  surrender  nothing  vests  in  the  surrenderee,  nor  in  the 
lord ;  but  until  admittance,  the  estate  in  law  is  in  the  surrenderor.  In  Com. 
Dig.  Copyhold,  G.  3,  it  is  laid  down,  "  if  a  copyholder  surrenders  to  A.  for  life, 
who  dies,  the  copyholder  shall  have  it  again  without  readmittance ;"  '<  nothing 
passes  to  A.,  but  what  is  sufficient  to  supply  the  estate  for  life."  Ibid.  F.  14. 
So  if  copyhold  lands  be  surrendered  to  the  use  of  mortgagee,  but  mortgagee  is 
never  admitted,  the  mortgagor  on  devising  them  must  surrender  them  to  the 
use  of  his  will :  Kenebel  v.  Scrafton,  8  Yes.  80.  But  if  the  lord  refuse  admit- 
tance, the  copyholder  shall  have  all  actions  as  if  he  was  admitted,  Com.  Dig. 
tit.  Copyholder,  G.  1. 

On  the  death  of  the  surrenderor  a  heriot  will  be  due,  and  therefore  if  he  die 
before  admittance  of  the  surrenderee,  the  latter  not  being  the  lord's  tenant,  who 
is  to  give  the  heriot  f  The  surrenderor' till  admittance  '''does  all  suits  and  r^n'r'-'t 
services,  he  sits  on  the  homage,  but  the  surrenderee  cannot.  The  re-  ■-  -^ 
suit  then  is  this  :  in  the  language  of  Lord  Hardwigke  in  Hurst  v,  Morgan, 
Serjt.  Hill's  MS.,  in  Chancery,  <<a  surrender  does  not  operate  by  way  of  trans- 
mutation of  the  possession ;  the  estate  continues  in  the  possessor.''  If  the  sur- 
renderee had  no  right  to  be  admitted,  cadit  questio.  If  he  had,  it  was^by  his 
own  laches  and  wilful  neglect  to  avoid  the  payment  of  the  fine,  that  he  was  not 
admitted  before  the  forfeiture.  In  Tredway  v.  Fotherly,  2  Vernon,  867  ;  Vin. 
Abr.  Copyholder,  222,  0.  e,  3,  a  copyholder  made  a  conditional  surrender  for 
securing  money  at  the  end  of  six  months.  The  money  not  being  paid,  and  the 
mortgagee  willing  to  continue  his  money,  they  desired  the  lord  that  the  old 
surrender  might  be  taken  up  and  a  new  one  made  for  six  months  longer,  but 
the  lord  insisted  that  the  mortgagee  should  be  admitted  on  the  old  surrender 
and  fine;  and  the  Court  of  Chancery  would  not'  relieve  against  the  lord.  If 
the  estate  is  not  held  by  the  surrenderor,  there  is  no  tenant.     It  is  then  the 
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lord's  for  defect  of  tenants.  In  G-eorge  dem.  Thornbury  v.  Jew,  Ambler,  628, 
9,  Lord  C.  J.  WiLLES,  says,  "  The  land  which  is  surrendered  to  the  lord  is  not 
vested  in  him  as  a  trustee,  but  he  is  only  an  instrument  or  conduit  pipe,  by  or 
through  whom  the  lands  must  be  conveyed  according  to  the  surrender.  The 
lord  can  never  be  considered  as  a  trustee,  in  whom  the  land  is  to  vest  for  the 
benefit  of  the  devisee,  for  it  appears  plainly  by  Popham,  174, 4  Co.  23,  a,  and  Cro. 
Eliz.  442,  that  whenever  the  fee  simple  of  a  copyhold  is  by  surrender  limited 
r*27R1  ^^  ^^^  °^^  ^^  ^  ^^^^'  ^^^  ^^^  simple  remains  in  the  copyholder,  *and 
*-  -■  is  not  vested  in  the  lord.  Therefore,  he  cannot  be  considered  as  a 
trustee,  having  no  estate  vested  in  him  for  that  purpose."  These  authorities 
show  that  the  surrenderor  continued  tenant  to  the  lord  after  the  surrender,  and 
at  the  time  when  he  was  convicted  of  felony  ;  that  being  so,  the  estate  by  the 
custom  escheated  to  the  lord.  As  to  the  authorities  cited  on  the  other  side,  the 
lord  is  expressly  excepted  in  the  dictum  of  Ashhurst,  J.,  in  Holdfast  v.  Clap- 
ham,  1  T.  R.  600.  In  Burgess  v.  Wheat,  1  W.  B.  123,  the  question  arose  in 
a  Court  of  Equity,  and  that  court  refused  to  give  relief  where  the  law  would 
not ;  and  that  was  the  only  point  decided.  The  same  observation  applies  to 
Taylor  v.  Wheeler,  2  Salk.  448,  where  the  Chancellor  thought,  that  though  the 
surrender  was  void,  yet  it  bound  the  land  in  equity.  The  passages  cited  from 
Go.  Litt.,  and  Plowden  do  not  apply,  unless  it  be  made  out  that  the  property, 
between  the  surrender  and  admittance,  vested  in  the  lord,  and  did  not  remain 
in  the  surrenderor,  and  the  authorities  are  all  the  other  way.  Crouther  v.  Old- 
field,  1  Salk.  365,  shows  that  the  surrenderee  is  in  by  the  grant  of  the  lord ; 
but  he  is  not  tenant  till  he  is  admitted :  in  this  view  admittance  and  grant  are 
convertible  terms.  Taverner  v.  Cromwell,  4  Rep.  27  a,  establishes  that  if  a 
copyholder  surrenders  to  the  use  of  another,  and  the  lord  admits  him,  he  is  in 
by  the  surrenderor.  In  Peachy  v.  The  Duke  of  Somerset,  1  Str.  454,  Lord 
Macclesfield  said,  ^'  that  the  lord  must  always  have  such  a  tenant  on  his  lands 
as  may  be  sufficient  to  answer  all  demands,  and  capable  of  committing  forfei- 
r*2771  ^^''®^-"  -^^^  ^*  Wroot,  5  East,  132,  *]s  an  express  authority  to  show, 
■-  -^  that  until  admittance  of  the  surrenderee  of  a  copyhold  on  mortgage,  the 
surrenderor  continues  the  legal  tenant. 

Dampier,  in  reply.  Southwell  was  not  guilty  of  laches;  he  would  not, 
were  he  to  apply,  as  he  might,  to  equity,  be  unassisted.  Equity  will  assist  a 
mortgagor  who  has  let  pass  the  day  of  repayment.  The  argument  for  the  lord 
must  go  all  lengths.  It  must  extend  to  this :  that  as  some  interval  must  take 
place  between  surrender  and  admittance,  an  act  of  the  surrenderor,  in  that  inter- 
val, shall  prejudice  the  surrenderee.  A  surrender  is  a  charge  in  this  Court  as 
well  as  in  equity.  Many  cases  cited  show  that  this  Court  notices  real  liens ; 
and  the  cases  of  vendor  and  vendee,  mortgagor  and  mortgagee,  disseisor  and 
disseisee,  apply,  as  they  show  that  a  tenant  may  be  substituted,  on  the  lord 
claiming  by  escheat.  No  argument  arises  from  illusory  surrenders.  The  lord 
may  refuse  admittance  on  such;  and  no  Court,  either  by  injunction  or  mandamus, 
will  compel  him.  A  heriot,  it  is  true,  is  due  on  Boyes's  death ;  for  a  heriot  is 
a  fruit  of  service,  and  he  is  a  tenant  for  service.  Suppose  Southwell  had  been 
admitted,  and  died;  a  heriot  would  have  been  due  from  him,  yet  Boyes  (sup- 
posing he  had  committed  no  felony)  could  claim  from  the  lord  :  in  truth,  all  the 
inconveniences  that  can  be  suggested  on  the  part  of  the  defendant  apply  in  cases 
where  the  mortgagee  has  been  admitted ;  but  that  does  not  hinder  the  mort- 
gagor's claim  to  admittance,  on  payment  of  the  mortgage-money.  They  are 
nothing  in  comparison  with  the  inconveniences  set  up  by  the  defendant's  claim, 
viz.  that  in  every  mortgage,  in  order  to  secure  the  mortgagee,  there  must  be  twOs 
rMnQ-i  admittances  ^where  none  are  now  made,  two  fines  where  now  none  are 
L  'J  due.  The  dictum  in  Hurst  v.  Morgan,  Sergt.  Hill's  MS.,  "that  the 
estate  does  not  pass  by  the  surrender,''  means  only  that  it  does  not  pass  to  the 
surrenderee.  The  question  now  is,  whether,  to  some  purpose,  it  does  not  pass 
from  the  surrenderor  ?    The  surrenderor's  estate  at  will  does  pass,  but  he  has 
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a  new  resulting  estate  at  will  till  the  admittance.  The  surrenderee  claims  the 
first  estate  surrendered  to  the  lord.  The  latter  estate  is  created  hj  the  lord's 
will  for  a  limited  and  temporary  purpose ;  it  vanishes  on  admittance,  and  the 
admitted  is  in  of  the  old  estate  at  will,  unaffected  bj  any  intermediate  act  of 
the  surrenderor  done  while  he  held  the  new  and  temporary  estate.  The  surren- 
deror cannot  contradict  such  acts,  but  the  surrenderee  can. 

If  the  surrender  and  admittance  be  two  conveyances,  then  the  first  has  taken 
the  estate  from  the  surrenderor ;  he  cannot  affect  it — he  is  a  stranger.  If  they 
be  one  conveyance,  there  must  be  relation,  else  there  will  be  a  division  of  what 
is  one  and  entire.  Our,  adv.  vult, 

LiTTLEDALE,  J.,  in  the  course  of  this  term,  delivered  the  judgment  of  the 
Ck)urt.  After  stating  the  mandamus  and  return,  his  Lordship  proceeded  as 
follows : — 

The  question  is,  Whether  if  a  copyhold  tenant  surrender  his  estate  to  the 
use  of  another,  and  afterwards  commits  and  is  convicted  of  felony  before  admit- 
tance of  the  surrenderee,  the  estate  is  by  the  custom  forfeited  to  the  lord  ? 

The  case  was  argued  before  us  very  elaborately,  and  *all  the  authori-  rueorqi 
ties  were  fully  entered  into.  The  Court  did  not  at  the  time  feel  greatly  >-  -^ 
pressed  by  the  weight  of  those  authorities ;  but,  as  they  were  numerous,  and  the 
argument  was  chiefly  from  analogy,  we  wished  to  look  into  them.  After  a 
careful  examination  of  them,  we  are  of  opinion  that  the  estate  is  by  the  custom 
forfeited  to  the  lord,  and  that  a  peremptory  mandamus  ought  not  to  issue.  It 
is  conceded  that  as  between  the  surrenderor  and  surrenderee,  the  latter  cannot 
be  prejudiced  by  any  act  done  by  the  former  subsequent  to  the  surrender,  but 
is  entitled  to  be  admitted  to  the  estate  free  from  all  mesne  incumbrances.  It  is 
conceded  also,  that  the  surrenderor,  until  the  admittance  of  the  surrenderee, 
continues  tenant  to  the  lord  for  all  purposes  of  service.  The  estate,  therefore, 
does  not  by  the  surrender  vest  in  the  lord.  It  is  conceded  also,  that  the  sur- 
renderee before  admittance  takes  nothing,  but  that  on  admittance  he  is  in^^by 
relation  from  the  time  of  the  surrender,  as  between  him  and  the  surrenderor, 
yet  he  has  not  been  tenant  in  the  mean  time;  for  it  is  distinctly  held,  in  Doe 
dem.  Jcfferies  v.  Hicks,  2  Wils.  13,  that  if  he  be  attainted  in  the  mean  time, 
the  lord  will  not  take  by  forfeiture. 

If,  then,  no  act  of  the  surrenderee  before  admittance  will  work  a  forfeiture, 
and  if  it  were  held  that  the  surrenderor  after  surrender,  although  he  be  tenant, 
cannot  by  any  act  of  his  work  a  forfeiture,  it  would  follow  that  a  considerable 
time  might  elapse,  during  which  the  lord's  right  of  escheat  is  suspended,  and 
that  not  by  any  act  of  his  own,  but  by  the  acts  of  others,  which  he  cannot  pre- 
vent; for  he  can  neither  refuse  to  accept  a  ^surrender,  nor  compel  a  sur-  r^tnon-i 
renderee  to  come  in  and  be  admitted.  We  do  not  find  any  authority  1-  ^  J 
for  such  a  proposition.  On  the  contrary,  it  is  laid  down  by  Lord  Chancellor 
Macclesfield,  in  Peachey  v.  Duke  of  Somerset,  1  Str.  454,  that  the  lord  must 
always  have  such  a  tenant  upon  his  lands  as  may  be  sufficient  to  answer  all 
demands,  and  capable  of  committing  forfeitures. 

There  are  many  authorities  relating  to  freehold  estates,  and  some  relating 
to  copyholds,  which  show  that  the  tenant  shall  forfeit  only  that  which  he  has ; 
and  therefore,  in  Pawlett  v.  The  Attorney-General,  Hardr.  465  Twhich  was  a 
case  of  freehold),  it  was  held,  that  a  mortgagor  had  a  right  to  reaeem  against 
the  crown,  where  the  mortgagee  in  possession  had  been  attainted ;  but  it  is 
plain  that,  in  that  case,  Lord  C.  B.  Hale  sitting  in  equity  treated  the  mort- 
gagee's interest  in  the  land  as  a  mere  pledge  and  security  for  money.  It  is  no 
authority  whatever  for  saying,  that  the  estate  was  not  forfeited  to  the  lord  at 
law. 

It  was  argued  that  the  Court,  in  cases  of  mandamus  to  admit  copyhold  es- 
tates, frequently  looks  to  equitable  interests ;  but,  without  at  all  denying  that 
this  may  be  so  in  some  instances,  it  seems  clear  that  this  Court  cannot,  in  such 
a  case  as  the  present,  enter  into  a  question  of  trust  or  adjust  the  equitable  rights 
of  the  parties. 
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Upon  the  whole,  without  minutely  examining  all  the  cases  cited  by  the 
learned  counsel  for  the  surrenderee,  we  are  of  opinion,  that  as  the  surrenderor 
is  conceded  to  be  tenant  for  all  purposes  of  service  until  the  admittance  of  the 
surrenderee,  so  he  is  also  tenant  for  the  purpose  of  forfeiting. 
picQQii  *One  point  more  remains.  Mr.  Dampier  argued,  that  the  custom 
^  ^  here  stated  could  not  apply  to  such  a  case  as  the  present,  because  the 
custom,  to  be  valid,  must  have  existed  before  time  of  legal  memory,  at  which 
remote  period,  the  surrender  and  admittance  were  not  one  conveyance  as  now^ 
but  by  the  surrender  the  estate  vested  in  the  lord,  and  was  regranted  by  him 
at  the  time  of  admittance;  so  that,  in  the  interval  between  surrender  and 
admittance,  there  was  then  no  tenant  at  all,  but  the  estate  was  in  the  lord.  But 
this  argument  proves  too  much )  for  it  shows,  that  whenever  there  was  a  tenant, 
such  tenant  might  by  the  custom  commit  a  forfeiture,  and  as  soon  as  ever 
a  surrenderor  before  admittance  came  to  be  considered  as  tenant,  and  the  estate 
was  no  longer  held  to  vest  in  the  lord,  the  custom  as  to  forfeiture  immedi- 
ately attached  on  such  tenant.  If  it  did  not,  neither  would  any  other  of  the 
customs,  and  the  lord  would,  at  this  day,  have  no  tenant  at  all  between  surren- 
der and  admittance.  It  is  conceded,  however,  that  he  has  a  tenant  for  the  pur- 
pose of  services,  why  not  also  for  the  purpose  of  forfeiture?  The  consequence 
is,  that  this  rule  must  be  discharged.  Rule  discharged. 


r*o«9i  *EDWARDS  and  Others,  Assignees  of  MAXWELL  HYSLOP,  v. 
L  ^^^^  VERB  and  Others. 

y.  and  Co.,  bankers,  were  assignees  of  a  judgment  obtained  in  Scotland  against  M.  H. 
for  4100Z.  In  1829,  M.  H.  deposited  with  V.  and  Co.  4100/.,  and  by  a  memorandom 
in  writing  it  was  agreed  that  that  snm  should  be  deposited  in  their  hands  for  safe  cus- 
tody, on  account  of  M.  H.,  and  that  from  the  time  such  deposit  should  be  made,  and 
daring  its  continuance,  V.  and  Co.  were  not  to  pay  any  interest  thereon,  and  all  inte- 
rest should  cease  in  respect  of  the  amount  due  upon  the  judgment  M.  H.  afterwards 
became  bankrupt,  and  his  assignees  on  the  12th  of  Nov.  1831,  demanded  from  Y.  and 
Co.  the  4100/.,  which  they  refused  to  pay:  Held,  that  they  were  not  liable  to  pay 
interest  on  that  sum  from  the  time  when  payment  of  the  principal  was  demanded. 

Assumpsit  for  money  lent,  money  paid,  and  on  an  account  stated.  Plea, 
general  issue.  At  the  trial  before  D£NMAN,  C.  J.,  at  the  London  sittings 
after  Michaelmas  Term,  1832,  the  following  appeared  to  be  the  facts  of  the 
case: — 

In  1826,  one  Gordon  obtained  a  final  judgment  in  Scotland  against  W. 
Hjslop  and  Maxwell  Hyslop,  the  bankrupt,  for  4100J.  Gordon,  on  the  30th 
of  July,  1827,  assigned  the  judgment  to  the  defendants.  In  October,  1829, 
Maxwell  Hyslop  and  T.  G.  Edwards  deposited  with  the  defendants,  who  were 
bankers,  4100/. ;  upon  which  occasion  the  latter  signed  the  following  memoran- 
dum : — '<  It  is  agreed  that  a  sum  of  4100/.  shall  be  deposited  by  Maxwell 
Hyslop  and  T.  G.  Edwards  in  the  hands  of  Yere,  Ward,  and  Co.,  for  safe  cus- 
tody on  account  of  Maxwell  Hyslop  and  T.  G.  Edwards ;  and  from  the  time 
such  deposit  shall  be  made,  and  during  its  continuance,  Yere,  Ward,  and  Co. 
shall  not  pay  any  interest-  thereon ;  and  also  that  all  interest  shall  cease  and 
not  be  payable  upon  or  in  respect  of  the  amount  due  from  Maxwell  Hyslop  and 
W.  Hyslop  to  D.  Gordon  upon  the  judgment  recovered  against  them,  which 
has  been  assigned  to  Yere,  Ward  and  Co.,  which,  with  interest,  is  now  ascer- 
tained and  settled  at  4100/. ;  and  such  deposit  or  forbearance  of  interest  shall 
r*2831  ^^^  ^7^  *Yere,  Ward,  and  Co.  any  right  or  claim  to  the  sum  so  to  be 
^  ^  deposited ;  nor  shall  the  said  deposit  or  this  memorandum  prejudice  or 
affect  such  right  or  claim  in  any  manner  except  as  to  the  payment  of  interest 
as  above." 

By  another  memorandum  signed  by  the  defendants,  they  agreed  that  if  Max- 
well Hyslop,  T.  G.  Edwards,  T.  Kinder  the  younger,  and  A.  Saltmarsh,  or  any 
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two  of  them,  of  whom  Maxwell  Hjslop,  if  then  liviDg,  to  be  one,  shoald  at  any 
time  thereafter  consider  and  declare  that  the  whole  or  any  part  of  the  sam  of 
4100/.,  which  had  been  that  day  deposited  in  the  defendants'  hands  in  the  joint 
names  of  Maxwell  Hyslop  and  T.  G.  Edwards,  onght  to  be  treated  as  a  total 
or  partial  payment  of  a  debt  due  by  Maxwell  Hyslop  and  W.  Hyslop  to  one  D. 
Gordon,  and  which  had  been  assigned  to  the  defandants  as  a  security  for  a  debt 
due'  to  them  by  the  said  D.  Gordon,  then  and  in  such  case  the  4100Z.,  as  to 
the  whole  or  so  much  thereof  as  aforesaid,  should  be  and  be  considered  as  an 
actual  payment  on  account  of  the  debt  due  by  Maxwell  Hyslop  and  W.  H  jslop 
from  the  time  of  making  such  deposit  with  the  defendants  as  aforesaid. 

Maxwell  Hyslop  afterwards  became  bankrupt,  and  the  plaintiffs  were  ap- 
pointed his  assignees,  and  they  on  the  12th  of  November,  1831,  demanded  the 
4100/.  of  the  defendants,  which  they  refused  to  pay.  It  was  contended  that 
the  plaintiffs  were  entitled  both  to  the  4100/.  and  to  interest  from  the  day 
when  the  demand  was  made.  The  learned  Judge  directed  the  jury  to  find  a 
yerdict  for  4100/.,  reserving  liberty  to  the  plaintiffs  to  move  to  increase  the 
damages  by  adding  the  amount  of  interest.  A  rule  nisi  having  been  obtained 
for  that  purpose, 

'''Sir  J,  Scarlett  and  FoUett  now  showed  cause.  The  general  rule  as  to  r^eooi-i 
interest  is  correctly  stated  in  Selwyn's  Nisi  Prius,  8th  edit.,  p.  376,  viz. :  *-  ^ 

^<  That  interest  ought  to  be  allowed  in  those  cases  only  where  there  is  a  contract 
for  payment  of  money  on  a  certain  day,  as  on  bills  of  exchange  and  promissory 
notes ;  or  where  there  has  been  an  express  promise  to  pay  interest ;  or  where 
from  the  course  of  dealing  between  the  parties,  it  may  be  inferred  that  this  was 
their  intention ;  or  where  it  can  be  proved  that  interest  has  been  actually  made 
of  the  money.''  The  present  case  does  not  fall  within  that  rule.  Here  a  sum 
of  money  was  deposited  in  the  hands  of  bankers,  to  continue  as  a  security 
against  a  judgment  obtained  against  M.  Hyslop  by  Gordon,  and  assigned  to  the 
bankers.  As  soon  as  the  deposit  was  determined  by  the  demand  made  by  the 
plaintiffs,  it  became  money  had  and  received  to  their  use.  There  was  no  con- 
tract by  the  defendants  to  pay  any  interest  to  the  plaintififo  or  the  bankrupt. 

The  Solicitor-General  and  Kdly,  contr^.  From  the  terms  of  the  agreement, 
a  promise  by  the  defendants  must  be  implied  to  pay  interest  from  the  time  the 
money  was  demanded,  for  they  stipulate  <'  that  from  the  time  such  deposit  shall 
be  made,  and  during  its  continuance,  they  shall  not  pay  any  interest  thereon," 
They  must  therefore  have  intended  that  as  soon  as  the  deposit  was  determined 
they  should  pay  interest ;  and  it  ceased  to  be  a  deposit  as  soon  as  it  was  de- 
manded by  the  plaintiffs.  In  Randall  t;.  Lynch,  12  East,  179,  where  a  ship 
was  let  to  freight  by  charter-party  from  the  plaintiff  to  *the  defendant,  r^ooc-i 
the  usual  clause  in  the  deed,  whereby  it  was  covenanted  and  agreed  ^  ^ 
between  the  parties  that  a  specified  number  of  days  should  be  allowed  for  load- 
ing and  unloading,  and  that  it  should  be  lawful  for  the  freighter  to  detain  the 
vessel  for  those  purposes  a  further  specified  time,  on  payment  of  a  daily  sum, 
was  held  to  raise  an  implied  covenant  on  the  part  of  the  freighter  that  he  would 
not  detain  the  ship  for  those  purposes  beyond  the  two  designated  periods ;  and 
Lord  Ellenborouqh  there  said,  <<  A  covenant  is  nothing  more  than  an  agreement 
of  the  parties  under  seal,  and  if  they  covenant  together  that  it  shall  be  lawful 
for  one  to  hold  the  other's  property  for  a  certain  time,  that  is  emphatically  an 
agreement  that  he  shall  not  detain  it  for  a  longer  time,  but  shall  then  give  it 
up  to  the  owner ;  if  then,  he  detain  it  beyond  the  time,  it  is  a  breach  of  the 
covenant."  In  Marshall  t;.  Poole,  13  East,  98,  it  was  held  that  where  goods 
are  to  be  paid  for  by  a  bill,  interest  is  recoverable  from  the  time  when  the  bill, 
if  given,  would  have  become  due,  even  in  an  action  for  goods  sold  and  delivered ; 
and  that  upon  the  ground  that  as  the  agreement  was  to  give  a  security  which 
would  carry  interest,  and  as  the  performance  of  the  contract  would  have  entitled 
the  plaintiffs  to  interest  upon  the  bill,  they  onght  not  to  be  prejudiced 'by  the 
breach  of  it. 

/ 
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Denhan,  C.  J.  Generally  speaking,  money  deposited  with  a  banker  does 
not  carry  interest.  The  only  question  is,  whether  it  can  be  clearly  collected 
r^28Bl  ^^^^9.^^^°^  ^^^  terms  of  the  agreement  between  the  parties,  that  it  '''was 
I-  -'their' intention  that  interest  should  be  paid  from  the  time  when  the 
authority  of  the  bankers  to  retain  the  money  was  countermanded  ?  Now,  I 
think  that  does  not  clearly  appear;  for  although,  by  the  agreement,  interest  is 
not  to  be  paid  during  the  continuance  of  the  deposit,  non  constat  but  that  the 
parties  may  have  considered  the  deposit  as  continuing  so  long  as  the  money 
actually  remained  in  the  hands  of  the  bankers.  I  therefore  think  that  it  does 
not  clearly  appear  from  the  agreement,  that  the  intention  of  the  parties  was  that 
interest  should  be  payable  by  the  bankers  from  the  time  the  authority  to  retain 
the  money  was  countermanded. 

LiTTLEDALE,  J.  I  also  think  that  interest  is  not  payable  in  this  case.  The 
money  paid  to  the  bankers  was  not  intended  to  be  called  for  by  the  plaintiffs 
from  time,  to  time,  as  money  belonging  to  a  customer  usually  is,  but  was  to 
remain  there  as  a  deposit  and  a  security  against  the  judgment  for  an  indefinite 
period ;  and  the  bankers  expressly  stipulate  that  interest  shall  not  be  payable 
**  from  the  time  the  deposit  shall  be  made,  and  during  its  continuance.''  No 
contract  by  the  defendants  to  pay  interest  is  thence  to  be  implied,  because  as 
soon  as  the  money  ceased  to  be  a  deposit,  it  became  applicable  to  the  general 
purposes  of  the  plaintiffs,  in  the  same  way  as  if  it  had  been  paid  on  their  gene- 
ral account  into  the  bankers' }  and  then  it  is  quite  clear  that  no  interest  would 
have  been  payable  by  law.  It  is  too  much  to  say,  that  because  the  parties  ex- 
pressly stipulated  that  during  the  continuance  of  the  deposit  no  interest  should 
be  payable,  therefore  as  soon  as  the  money  ceased  to  be  a  deposit,  interest  was 
r*2871  P^y^^^®'  *^^  Marshall  v.  Poole,  13  East,  98,  the  agreement  being  to 
L  ^  give  a  security  which  would  carry  interest  from  the  time  it  became  due, 
the  law  implied  from  that  circumstance  and  agreement  by  the  vendee,  on  breach 
of  his  contract  by  not  giving  the  security,  to  pay  interest  from  that  time. 

Parke,  J.  I  also  think  that  the  plaintiffs  are  not  entitled  to  interest.  They 
can  only  be  so  entitled  by  the  special  terms  of  the  agreement.  To  make  out 
that  claim,  they  must  show  that  the  intention  of  the  parties  was,  that  from  the 
time  of  determining  the  deposit,  either  the  money  should  remain  at  interest,  or 
interest  be  paid  by  the  defendants  if  they  did  not  pay  the  plaintiffs*  checks.  No 
such  intention  can  be  collected  from  the  terms  of  the  agreement.  As  the 
money  was  not  to  be  drawn  out  by  checks,  to  be  paid  from  time  to  time,  but  was 
to  continue  for  a  certain  period  as  a  deposit  in  the  defendants'  hands,  they 
guarded  against  the  possibility  of  being  called  upon  to  pay  interest  during  that 
period,  by  expressly  stipulating  '^  that  they  should  not  be  so  liable  during  the 
continuance  of  the  deposit."  As  soon  as  the  demand  was  made,  the  money  ceased 
to  be  a  continuing  deposit ;  it  became,  like  any  other  money  in  a  banker's 
hands,  applicable  to  the  general  purposes  of  his  customer;  and  on  that  he  is  not 
liable  to  pay  interest.  In  Marshall  v.  Poole,  13  East,  98,  there  was  an  agree- 
ment to  pay  interest  from  a  specified  period ;  for  the  vendee  agreed  to  pay  for 
the  goods  by  a  bill  at  a  certain  date,  and  that  would  carry  interest  from  the  time 
P^ooon  when  it  became  due.  In  Randall  v.  Lynch,  12  East,  1^9,  ^the  ship  was 
«-  -*  let  to  freight  for  a  specific  voyage ;  and  it  was  agreed  that  forty  days 
should  be  allowed  for  loading  and  unloading ;  so  that  it  appeared  clearly  to  be 
the  intention  of  the  parties  that  the  freighter  should  quit  the  ship  at  the  end  of 
a  certain  time ;  and  that  was  held  to  raise  an  implied  covenant  on  his  part  not  to 
detain  her  for  loading  and  unloading  beyond  that  period.  So  if  there  were  a 
lease  for  a  specified  number  of  years,  and  a  covenant  by  the  lessor  that  the  lessee 
should  hold  during  that  period,  but  no  express  covenant  by  the  latter  to  quit  at 
the  end  of  the  term,  the  law  would  raise  an  implied  covenant  by  the  lessee  to 
quit  the  premises  at  the  end  of  the  term ;  and  if  he  did  not  so  quit,  the  lessor's 
remedy  would  be  in  covenant,  and  not  in  assumpsit.  But  the  agreement  here 
does  not  raise  the  implication  contended  for. 
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Patteson,  J.  The  intention  of  the  parties,  to  be  collected  from  tho  agrce- 
ment;  was  not  that  the  money  should  remain  at  interest  at  all,  bat  as  a  mere 
deposit  and  security  against  the  judgment.  I  am  not  prepared  to  say  that  the 
deposit  was  determined  till  the  money  was  paid;  for  money  maybe  said  to  be 
deposited  in  a  banker's  hands,  though  it  is  due,  and  payable  to  the  party  to  whom 
it  belongs.  This  action  is  founded  on  the  countermand  of  the  deposit  by  the 
plaintiffs ;  but  then,  as  soon  as  the  money  was  demanded,  it  remained  in  the  hands 
of  the  defendants  as  bankers,  applicable  to  the  general  purposes  of  the  plaintiffs, 
and  consequently  they  are  not  entitled  to  interest.  Rule  discharged. 


♦MORGAN  and  Another,  Assignees  of  T.  SHIRLEY,  a  Bankrupt,  r.  r^ooQi 
BRUNDRETT,  Gent.,  one,  &o.     June  6.  L  ^°^J 

A  party  who  seeks  to  ayoid  a  payment,  or  transfer  of  goods,  on  the  groond  that  it  was 
Tolnntarily  made  by  a  trader  in  contemplation  of  bankruptcy,  must  show,  not  merely 
that  the  trader  was  insolyent  when  it  was  made,  bnt  also  that  he  then  contemplated 
bankruptcy. 

Trover  for  plate.  Plea,  not  guilty.  At  the  trial  before  Denman,  C.  J.,  at 
the  London  sittings  after  last  Michaelmas  term,  the  following  appeared  to  be 
the  facts  of  the  case : — ^The  bankrupt  had  carried  on  business  as  a  wine  merchant. 
In  1821,  1000/.,  part  of  the  money  secured  by  certain  policies  of  insurance 
effected  on  the  life  of  one  Kingsley  with  the  Equitable  Assurance  Company, 
was,  amongst  other  property,  assigned  by  deed  by  the  father  of  the  bankrupt  to 
the  defendant  and  one  Newman,  as  trustees,  for  the  benefit  ^f  Mrs.  Miles,  a 
daughter  of  the  settlor  and  sister  of  the  bankrupt,  and  her  children.  The 
money  secured  by  the  policies  having  become  payable  by  the  falling  in  of  the 
life  in  1826,  the  bankrupt  obtained  the  policies,  and  received  the  sums  assured 
by  them,  amounting  to  2669/.,  from  the  Insurance  Company.     In  1830  an  ap- 

?lication  Was  made  by  the  husband  of  Mrs.  Miles  to  the  defendant  to  have  the 
000/.  invested  according  to  the  settlement,  and  the  bankrupt  was  applied  to 
by  the  defendant  to  refund  the  1000/.,  for  the  purpose  of  enabling  the  defendant 
and  his  co-trustee  to  make  the  investment.  On  the  28th  of  June,  1831,  the 
solicitors  of  Mrs.  Miles,  by  letter,  called  upon  the  defendant  and  his  co-trustee 
to  invest  the  1000/.  for  the  benefit  of  Mr.  and  Mrs.  Miles,  threatening  in  de- 
fault of  their  so  doing,  to  file  a  bill  in  equity  against  them ;  and  on  the  8d  of 
August,  1831^  a  bill  was  accordingly  filed  by  Mr.  and  Mrs.  Miles  against  the 
bankrupt  and  the  defendant  and  "^bis  co-trustee,  calling  for  an  invest-  rMqm 
mcnt  pursuant  to  the  terms'  of  the  settlement.  On  the  4th  of  August,  ^  -* 
there  was  a  meeting  of  the  bankrupt's  creditors  at  his  own  counting-house,  and 
another  on  the  18th.  The  defendant  was  not  present  at  either.  On  the  10th 
of  August  no  appearance  having  been  entered  for  the  defejidant  in  the  Chancery 
suit,  the  solicitors  for  the  plaintiff  in  that  suit  wrote  to  tho  defendant,  stating 
that  they  had  issued  an  attachment  against  the  bankrupt  for  non-appearance. 
The  contents  of  that  letter  were  communicated  the  next  day  to  the  bankrupt  by 
the  defendant,  and  he  told  the  bankrupt  that  the  costs  and  1000/.  must  be  paid 
by  him  eventually,  and  urged  him  to  pay  the  money  immediately.  Another 
meeting  of  the  creditors  of  the  bankrupt  took  place  on  the  23d  of  August,  at 
which  the  defendant  attended  in  the  character  of  solicitor  to  the  bankrupt.  The 
defendant  did  not  then  claim  to  be  a  creditor,  but  that  the  bankrupt  intimated 
that  a  negotiation  for  a  partnership  was  in  progress  between  himself  and  another 
person,  and  the  meeting  of  the  creditors  was  adjourned^  in  order  to  give  the 
bankrupt  an  opportunity  of  completing  this  partnership,  it  being  at  the  same 
time  distinctly  understood  that  during  the  interim  no  payment  or  preference 
should  be  made.  On  the  morning  of  me  24th  of  August  the  bankrupt  sent  two 
boxes  of  plate  (the  subject  of  the  present  action)  from  his  house  to  the  chambers 
of  the  defendant;  with  the  following  letter: — My  Dbar  Sir, — ^Anxious  to  bear 
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fm.  and  Mr.  Newman  harmless  as  to  the  claim  for  10007.  made  by  Mr.  Miles^ 
ud  to  preTent  jou  and  him  from  being  taken  on  the  attachment  so  often  threat- 
ened bj  Mr.  Miles's  solicitors,  I  hereby  deposit  with  you  a  policy  of  insurance 
in  the  Gnardian  on  the  life  of  Solomon  Carter  for  500/.,  and  my  chest  of  plate^ 
MQyt  on  ^condition  yon  will  invest  the  above  amoant.''  The  commission 
L  ^  issued  on  the  28th  of  October,  1831.  The  bankrupt  was  examined  as 
I  witness  at  the  trial,  and  stated  that,  before  the  deposit,  he  had  been  repeatedly 
and  urgently  pressed  by  the  defendant  for  the  money,  or  security :  that  at  the 
time  of  the  meeting  on  the  23d  of  August  he  expected  to  get  a  partner,  and  had 
then  not  the  least  idea  that  he  was  insolvent,  and  that  he  expected  to  pay  20s. 
in  the  pound ;  but  he  admitted  that  he  had  dishonored  his  acceptances  in  July, 
and  did  not  pay  any  in  August ;  and  that  in  those  two  months  the  acceptances 
80  dishonored  amounted  to  1000/.  His  debts  were  40,000/.  Only  is.  in  the 
pound  had  been  paid  when  this  action  was  brought. 

It  was  contended  for  the  assignees  that  the  delivery  of  the  plate  was  a  volun« 
taiy  transfer  made  in  contemplation  of  bankruptcy,  and  therefore  void  by  the  6 
G.  4,  c.  16,  s.  73.  For  the  defendant,  on  the  other  hand,  it  was  urged  that  the 
banl^pt  at  the  time  when  he  made  the  deposit,  did  not  contemplate  bank* 
ruptej ;  and  even  if  he  did,  still  the  transfer  in  question  was  made  in  conse- 
({ttence  of  a  pressure  upon  him  by  the  defendant,  and  therefore  was  not  a 
voluntary  act. 

The  Lord  Chief  Justice  told  the  jury  to  find  for  the  plaintiffs,  if  they  were 
satisfied  by  the  evidence,  first,  that  the  deposit  of  the  plate  was  made  by  the 
bankrupt  in  contemplation  of  bankruptcy,  and  secondly,  that  it  was  made  volun- 
tarilj,  and  not  extorted  from  him  by  the  defendant ;  and  in  considering  the  first 
question,  his  Lordship  observed,  that  if  the  bankrupt,  at  the  time  when  he  sent 
the  plate  to  the  defendant,  knew  that  he  was  in  insolvent  circumstances,  that  of 
itself  was  a  strong  fact,  from  which  they  might  infer  that  he  contemplated  bank- 
1^2991  niptcy ;  and  it  was  for  them  to  judge  what  credit  was  *due  to  his  state^ 
*-  ^  ment  that  he  did  not  then  even  contemplate  insolvency,  when  it  ap> 
peared  that  in  July  and  August,  he  had  dishonored  his  acceptances  to  the 
amoont  of  1000/.,  and  that  his  creditors  had  hitherto  received  a  dividend  of 
onlj  4f.  in  the  pound.  And  assuming  that  they  should  be  of  opinion  that  he 
did  contemplate  bankruptcy,  they  were  then  to  consider,  secondly,  whether  the 
deposit  had  been  made  from  a  fear  of  adverse  proceedings,  or  merely  in  conse- 
quence of  some  collusive  arrangement  between  the  bankrupt  and  the  defendant  ? 
The  jury  found  for  the  plaintiffs,  and  stated  that  there  was  an  undue  preference^ 
and  that  there  was  nothing  compulsory  in  the  proceedings.  A  rule  nisi  having 
been  obtained  for  a  new  trial  on  payment  of  costs,  on  the  ground  that  the  ver- 
dict was  against  evidence, 

F.  PoUock  and  Martin  now  showed  cause.  The  question  was  properly  sub- 
mitted to  the  jury :  first,  whether  the  deposits  were  made  in  contemplation  of 
bankruptcy ;  and  secondly,  assuming  it  to  have  been  so,  whether  it  was  made 
voluntarily,  or  under  fear  of  compulsion :  Cook  v.  Rogers,  7  Bing.  438.  Now, 
first,  there  was  ample  evidence  to  warrant  their  finding  that  it  was  made  in  con- 
templation of  bankruptcy,  for,  from  the  3d  of  July,  1831,  the  bankrupt's  bills 
had  been  dishonored ;  his  debts  were  40,000/.,  and  the  dividend  was  only  4<.  in 
the  pound.  On  the  3d,  18  th,  and  23d  of  August,  meetings  of  his  creditors  took 
phioe,  and  on  the  24th  the  deposit  was  make.  Then,  surely,  the  jury  might 
infer,  firom  these  facts,  that  the  bankrupt  must  then  have  known  that  he  wa» 
insolvent,  and  that  he  contemplated  bankruptcy,  which,  to  a  trader,  is  the  pro* 
r*2931  ^^^®  consequence  of  '^'insolvency.  It  is  true  that  he  swore  he  did  not 
'*  ^  then  even  contemplate  insolvency;  but  the  jury  were  not  bound  to 
credit  his  testimony,  which  was  inconsistent  with  the  other  facts  in  the  case. 
Flook  p.  Jones,  4  Bingh.  20,  and  Poland  v.  Qlyn,  lb.  p.  22,  note,  show  that  a 
|ttjment  made  when  a  bankrupt  considers  bankruptcy  probable,  even  though  not 
ioentable,  is  void.  Then,  assuming  that  he  did  contemplate  bankruptcy,  theie 
Tot.  XXVIL— 9 
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is  ample  evidence  to  show  that  the  deposit  was  made  Toluntarily  by  him,  scd 
Bot  under  the  fear  of  compulsion,  for  the  bill  in  Chancery  was  not  filed  until 
after  his  insolvency.  In  Cook  v.  Rogers,  7  Bing.  449,  Alderson,  J.,  with  re- 
ference to  the  question  whether  a  payment  were  made  voluntarily  or  not,  said, 
that,  '<  the  motives  and  intentions  of  the  bankrupt  may  be  more  or  less  material, 
according  to  the  nature  of  the  threat,  and  the  degree  and  period  of  urgency  by 
the  creditor.'^  It  is  true,  in  Bayley  v.  Ballard,  1  Camp.  416,  Lord  Ellenbo- 
BOUOH  said,  that  a  payment  was  not  to  be  considered  as  voluntary,  where  the 
creditor  had  called  upon  the  bankrupt  before  the  checks  (hj  which  the  payment 
was  made)  were  delivered,  although  they  had  previously  been  put  into  a  clerk's 
hands  for  the  purpose  of  a  voluntary  payment;  and  he  observed,  that  the  inter- 
mediate demand  prevented  its  being  a  voluntary  preference.  [Patteson,  J. 
The  authority  of  that  case  was  much  questioned  in  Cook  t;.  Rogers,  7  Bing.  446.] 
In  Eidley  v.  Gyde,  9  Bing.  349,  the  act  of  bankruptcy  relied  on  was,  the  giving 
a  security  to  Gyde  on  the  26th  of  October,  by  way  of  fraudulent  preference,  and 
in  contemplation  of  bankruptcy ;  and  declarations  made  by  the  bankrupt  on  that 
day,  and  the  *20th  of  November,  to  a  creditor  who  pressed  for  payment,  r^ooii 
were  held  admissible  to  show  the  intention  of  the  bankrupt  in  giving  ■-  ^ 
the  security. 

Sir  James  Scarlett  and  Butt,  contrk.  The  law,  as  stated  in  Cook  v.  Rogers, 
7  Bing.  438,  is  not  disputed.  The  same  rule  had  been  long  before  laid  down 
by  Lord  Ellenborouoh,  in  Crosby  v.  Crouch,  11  East,  256.  Now,  in  this 
case,  first,  there  was  no  proof  that,  at  the  time  when  the  deposit  was  made,  the 
bankrupt  contemplated  bankruptcy.  There  was  evidence  that,  for  some  time 
before,  he  had  not  been  able  to  honor  his  acceptances.  That  shows  that  he  bad 
stopped  payment,  but  it  does  not  thence  follow  even  that  he  was  insolvent;  for 
a  man  may  stop  payment  without  being  insolvent,  and  may  be  insolvent  without 
being  a  bankrupt.  Besides,  the  bankrupt  himself  swore  that  he  did  not  even 
contemplate  insolvency,  but  expected  to  pay  all  his  creditors  in  full ;  and  if  the 
jury  haid  actually  found  that  he  had  delivered  the  plate  in  contemplation  of  in- 
solvency, but  not  of  bankruptcy,  the  transfer  would  not  have  been  void.  In 
Fidgeon  v.  Sharpe,  1  Marsh.  198,  Gibbs,  C.  J.,  told  the  jury  that  such  delivery, 
in  the  expectation  of  insolvency  only,  would  not  be  an  illegal  act,  because  it  is  only 
from  the  bankrupt  laws,  the  policy  of  which  is,  that  all  the  creditors  should  be 
paid  alike,  that  the  illegality  arises ;  and  afterwards,  in  delivering  his  judgment 
in  the  same  case,  on  the  rule  nisi  for  a  new  trial,  he  says,  5  Taunt.  545 : — ^^  I 
find  in  all  the  cases,  from  Faudyce's,  1  Cowp.  117,  to  the  present,  the  fact 
found,  that  the  act  was  done  in  fraud  of  the  bankrupt  laws ;  it  must  be  r^.mK-x 
*an  act,  then,  not  only  that  in  effect  contravenes  the  bankrupt  laws,  but  L  "  J 
it  must  be  done  with  intent  to  contravene  them,  and  in  contemplation  of  bank- 
ruptcy. The  innocence  or  guilt  of  the  act  depends,  then,  on  the  mind  of  him 
who  did  it ;  and  it  cannot  be  in  fraud  of  the  bankrupt  laws,  unless  the  actor  meant 
it  should  be  so.''  But,  assuming  even  that  he  did  contemplate  bankruptcy,  the 
transfer  of  the  plate  was  not  made  voluntarily,  but  under  the  fear  of  compulsion. 
A  bill  had  been  filed  in  Chancery  against  the  bankrupt,  the  defendant,  and  New- 
man ;  the  bankrupt  was  bound  to  refund,  and  the  solicitors  of  Mr.  and  Mrs. 
Miles  had  pressed  him  for  a  long  time.  An  attachment  was  out  for  non- 
appearance to  the  bill;  and  the  bankrupt,  to  relieve  himself  from  pressure,  and 
to  prevent  himself  from  being  taken  on  that  attachment,  made  the  deposit. 
Now,  the  general  rule  upon  this  subject  is  stated  in  1  Deacon's  Bankrupt  Law, 
p.  446 : — *'  Where  a  trader,  under  a  threat,  or  an  apprehension  merely,  of  legal 
process,  civil  or  criminal,  or  from  the  pressure  and  importunity  of  his  creditor, 
dediveiiB  property  to  him,  or  gives  him  a  power  to  receive  it,  the  transaction  in 
any  of  these  cases  is  not  considered  a  fraudulent  preference,  even  though  the 
tniider  knew  himself  to  be  insolvent ;  for  the  act  on  his  part  is  not  a  voluntary 
Botf  j^ut  one  which  proceeds  from  the  effect  of  fear  or  apprehension/'  Thomp- 
son «.  Freeman,  1  T.  R.  155;  Whitwell  v.  Thompson,  1  Esp.  N.  P.  C.  72; 
Hunt  V.  Mortimeri  10  B.  &  C.  44,  are  authorities  on  this  point. 
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Denman,  C.  J.  We  all  think  tbe  rule  for  a  new  trial  sbonld  be  made  abso- 
late,  on  payment  of  costs. 

P^Qog-i  "*"  LiTTLEDALE,  J.  To  make  the  deposit  void^  two  things  most  concur : 
I-  -'it  must  have  been  made  by  the  bankrupt  voluntarily,  and  also  in  con- 
templation of  bankruptcy.  The  late  cases,  with  reference  to  the  question 
whether  a  payment  or  delivery  of  goods  has  been  made  in  contemplation  of 
bankruptcy,  have  gone  much  further  than  they  ought.  The  evidence  that 
bankruptcy  was  contemplated  in  this  case  was  very  slight.  If  any  credit  was 
due  to  the  bankrupt's  testimony,  the  weight  of  evidence  was  the  other  way. 
As  to  that  point,  I  think  the  case  ought  to  be  submitted  to  another  jury.  As 
to  the  other  point  also,  I  think  that  there  was  strong  evidence  to  show  that  the 
deposit  was  made  in  consequence  of  pressure ;  for  it  appeared  that  the  defen- 
dant had  frequently  and  urgently  asked  for  the  money  or  security,  and  that  a 
bill  had  been  filed  against  the  bankrupt,  on  which  he  was  liable  to  be  taken  by 
attachment.  That  part  of  the  case,  also,  I  think  is  fit  to  be  considered  by 
another  jury. 

Parke,  J.  I  think  there  ought  to  be  a  new  trial  in  this  case.  In  order  to 
render  the  deposit  void,  it  was  incumbent  on  the  plaintiffs  to  show,  first,  that  it 
was  made  in  contemplation  of  bankruptcy ;  and,  secondly,  that  it  was  voluntary. 
There  was  very  slight  evidence  that  it  was  made  in  contemplation  of  bank- 
ruptcy. The  meaning  of  those  words  I  take  to  be,  that  the  payment  or  delivery 
must  be  with  intent  to  defeat  the  general  distribution  of  effects  which  takes 
place  under  a  commission  of  bankrupt.  It  is  not  sufficient  that  it  should  be 
made  (as  may  be  inferred  from  some  of  the  late  cases)  in  contemplation  of 
insolvency.  These  cases,  I  think,  have  gone  too  far.  Upon  that  point 
P^ony-i  ^alone,  I  thiok  the  present  case  ought  to  be  submitted  to  another  jury. 
'-  -*  Upon  the  other  point,  I  think  there  was  much  evidence  here  that  the 
deposit  was  in  consequence  of  pressure,  and  upon  that  ground,  also,  I  am  of 
opinion  that  the  case  ought  to  be  reconsidered. 

Patteson,  J.  The  recent  cases  have  gone  too  great  a  length.  They  seem 
to  have  proceeded  on  the  principle  that  if  a  party  be  insolvent  at  the  time  when 
he  makes  a  payment  or  a  delivery,  and  afterwyds  become  bankrupt,  he  must 
be  deemed  to  have  contemplated  bankruptcy  at  the  time  when  he  made  such 
payment,  but  I  think  that  is.  not  correct,  for  a  man  may  be  insolvent,  but  yet 
not  contemplate  bankruptcy.  Upon  that  point  alone  I  think  the  case  ought  to 
go  to  a  new  trial.  Then,  upon  the  question  of  pressure,  in  order  to  show  that 
the  deposit  was  made  voluntarily,  I  think  it  ought  to  have  appeared  clearly  that 
the  bankrupt  took  the  first  step  towards  making  the  deposit.  Now  there  was 
evidence  that  he  had  frequently  been  asked  for  payment  or  security.  Upon 
both  grounds,  therefore,  I  think  there  ought  to  be  a  new  trial,  but  more  par- 
ticularly with  a  view  that  a  second  jury  may  reconsider  the  first  question, 
whether  the  deposit  was  made  by  the  bankrupt  in  contemplation  of  bankruptcy. 

Rule  absolute. 

[*298]  *Doe  dem.  WILLIAMS  and  Others  v.  MATTHEWS  and  Others. 

June  7. 

Lands  were  deyised  to  B.  N.  for  life,  with  power  to  lease  for  lives  all  but  a  certain  ex- 
cepted portion^  resenring  the  like  rents  as  were  tiien  reserred,  or  more.  The  rent  of 
the  lands  to  be  demised  was  then  291,  a  year.  In  1800  B.  N.  made  a  lease  of  the  last- 
mentioned  lands  to  G.  M.  for  three  lives,  at  the  yearly  rent  of  SSL  In  1818  he  made 
another  lease  to  G.  M.  of  the  same  premises  and  part  of  the  excepted  lands,  for  diffe- 
rent liTCSy  at  the  rent  of  40/.  for  the  whole :  Held,  that  the  rent  coold  not  be  appor- 
tioned, and  that  the  last  lease,  being  void  for  the  excepted  lands,  was  Toid  as  to  all. 

Ejbotment  for  lands  in  the  parish  of  Dolgelley,  Merionethshire.  At  the 
Spring  assizes  for  that  county  in  1832,  the  cause  was  tried  before  BosAMQUST, 
J.,  and  a  verdict  taken  for  the  plaintiff  as  to  all  the  premises  claimed,  subject^ 
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however,  to  be  confined  to  two  fields,  called  Caer  Berthlwjd,  and  Berthlwyd 
Frjthe,  if  this  Court  should  so  think  fit,  upon  the  following  case : — 

Lewis  Nanney,  Esq.,  devised  premises,  including  those  in  question,  to  his 
son  Robert  for  life,  and  afterwards  to  trustees,  to  the  use  of  the  first  son  of  the 
body  of  Robert,  by  his  then  wife,  in  tail,  with  remainders  to  the  uses  of 
Robert's  other  sons  and  daughters  successively,  in  tail,  and  divers  remainders 
over.  The  will  contained  a  power  to  the  testator's  son,  when  and  as  he  should 
become  entitled  in  possession,  to  make  any  lease  or  leases  of  such  part  of  the 
testator's  real  estates  (except  his  capital  messuage,  tenement,  and  lands  called 
Llwyn)  usually  let  or  then  let  to  farm,  to  any  person  or  persons,  for  one,  two, 
or  three  lives,  or  for  certain  other  terms ;  so  as  upon  all  and  every  such  lease 
there  should  be  reserved  and  made  payable  "  the  like  rents,  services,  heriots, 
and  profits  as  are  now  reserved  and  payable  for  the  same,  or  more,"  and  so  as 
no  fine  or  income  should  be  taken  in  respect  of  such  lease  or  lea£es,  and  the 
lessees  should  execute  counterparts,  &c.  The  testator  *died,  and  i-^qqi 
Robert,  his  son,  succeeded  to  the  devised  estates  in  1787.  ^        ^ 

In  1800,  Robert  Nanney  demised  to  George  Matthews,  under  whom  the  de- 
fendants claimed,  the  messuage  or  tenement,  closes,  and  land  called  Cefn-maelen, 
and  the  messuage,  &c.,  closes  and  land  called  Berthlwyd  (part  of  the  devised 
estates),  for  three  lives  (viz.  his  own,  and  those  of  George,  his  son,  and  Sarah, 
his  daughter) ;  yielding  and  paying  therefor  to  the  said  Robert,  his  heirs,  &c., 
the  yearly  rent  of  35^.,  and  also  such  other  rents,  services,  heriots,  and  profits 
as,  including  the  said  yearly  rent,  were,  at  the  time  of  making  Lewis  Nanney's 
will,  reserved  and  payable  for  the  same. 

By  indenture  of  lease,  dated  10th  of  April,  1813,  made  between  the  said 
Robert  Nanney  of  the  one  part,  and  the  said  George  Matthews  of  the  other 
part,  it  was  witnessed,  that  in  consideration  of  the  yearly  rent  thereinafter  re- 
served, and  of  the  covenants,  provisoes,  and  agreements  thereinafter  contained 
on  the  part  of  the  said  George  Matthews,  his  executors,  &c.,  he  the  said  R.  N. 
granted,  demised,  set,  and  to  farm  let  unto  the  said  G.  M.,  his  heirs  and  assigns, 
all  that  messuage  or  tenement,  &c.,  called  Cefn-maelen  (by  the  same  description 
as  in  the  lease  of  1800).  And^  also  all  those  two  fielas,  pieces  or  parcels  of 
land  formerly  called  by  the  several  names  of  Caer  Berthlwyd  and  Berthlwyd 
Frythe,  situate  in  the  parish  of  Dolgelley  aforesaid,  and  then  held  with  the  said 
tenement  called  Berthlwyd,  in  the  holding  of  the  said  G.  M.,  his  under-tenants, 
or  assigns.  And  also  all  that  other  messuage  or  tenement,  &c.,  called  Berth- 
lwyd (by  the  same  description  as  in  the  lease  of  1800) :  habendum  for  three 
lives,  viz.  those  of  Rebecca,  Sarah,  and  Martha,  the  daughters  of  the  said  G.  M. : 
yielding  *and  paying  therefor,  &c.,  the  yearly  rent  or  sum  of  40/.  and  r*gAA-i 
also  such  other  rents,  &c.  (as  in  the  former  lease).  ^        -' 

The  fields  called  Caer  Berthlwyd  and  Berthlwyd  Frythe  were  before  and  at 
the  time  of  the  testator's  death  part  of  the  demesne  lands  called  Llwyn,  and 
therefore  within  the  exception  of  the  power.  The  two  farms  called  Gefn-maelen 
and  Berthlwyd,  were  let  by  the  testator,  the  year  before  his  death,  at  yearly 
rents  amounting  together  to  29/. 

The  lives  in  the  lease  of  1813  were  in  existence  when  this  action  was  brought. 
Robert  Nanney  died  in  1818.  The  defendants  claimed  under  the  demise  to 
George  Matthews.  The  demises  to  the  plaintiff  were  by  parties  supposed  to  be 
entitled  under  the  will  of  Lewis  Nanney  the  testator  if  there  were  no  valid  lease 
subsisting  under  the  power  which  had  vested  in  Robert. 

J.  H.  Lloyd  for  the  plaintiff.  The  demise  is  void  as  to  that  part  of  the  pre- 
mises which  is  excepted  out  of  the  power ;  and  one  entire  rent  being  reserved, 
it  is  void  as  to  the  whole.  Doe  dem.  Bartlett  v.  Rendle,  3  M.  &  S.  99,  Lord 
Mountjoy's  case,  5  Rep.  4,  a.  The  reason  given  in  the  last- mentioned  case, 
and  adverted  to  by  Dampier,  J.,  in  Doe  dem.  Vaughan  v.  Meyler,  2  M.  &  S. 
276,  applies  here,  namely,  that  such  a  demise  tends  to  destroy  the  evidence  of 
the  ancient  rent.     It  may,  perhaps,  be  contended,  that  no  suflloient  ground  was 
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laid  for  assuming  that  the  lease  of  1800  was  sarrendered ;  but  that  was  not 
brought  into  question  at  the  trial;  the  former  lease  was  only  produced  there  to 
show  what  was  the  rent  reserved  on  Cefn-maelen  and  Berthlwyd.  At  all  events, 
r*^011  ^^^  ^^^  stated  on  the  case  *are  not  sufficient  to  raise  that  point.  It  is 
L  ■*  observable,  however,  that  the  two  leases  are  granted  for  different  sets  of 
lives. 

Welsbjff  contr^.  In  Doe  dem.  Bartlett  v,  Hendle,  3  M.  &  S.  99,  the  reserva- 
tion was  to  be  of  the  ancient  and  accustomed  yearly  rent ;  here  it  is  '<  of  the 
like  rents  as  are  now  reserved  and  payable,  or  more."  By  the  lease  of  1800,  a 
rent  of  35/.  was  reserved  in  respect  of  the  two  farms  formerly  let  by  the  testator 
at  29/. ;  and  when  the  same  farms  are  let  in  1813,  with  the  addition  of  the  two 
fields  not  comprehended  in  the  power,  the  rent  is  40/.  for  the  whole;  that  is,  the 
former  rent  of  35/.  is  still  reserved  out  of  the  two  farms,  and  5/.  added  in  re- 
spect of  the  fields.  This  distinguished  the  case  from  Doe  v.  Rendle,  3  M.  &  S. 
99,  and  from  Lord  Mountjoy's  case,  5  Rep.  4,  a,  where  the  rent  was  reserved 
out  of  lands  formerly  demised,  and  lands  not  leased  before,  and  there  was  no- 
thing to  show  that  any  precise  portion  of  the  rent  issued  out  of  one  or  the  other. 
The  whole  rent  here  is  sufficient  in  amount.  [Parke,  J.  It  cannot  be  known, 
from  the  data  in  this  case,  what  would  be  the  proper  portion  of  rent  on  either 
part  of  the  demised  property,  the  value  of  the  two  closes  not  being  given.]  In 
Doe  V.  Meyler,  2  M.  &  S.  276,  Dampier  said,  that,  in  adverting  to  Lord  Mount- 
joy's  case  at  the  trial,  he  overlooked  the  distinction,  that  the  grant  and  render 
of  one  entire  rent  in  that  case  tended  to  destroy  the  evidence  of  the  ancient 
rent ;  but  that  was  not  so  in  the  case  then  before  the  Court,  because  not  any 
rent  was  necessary  to  be  reserved  for  the  lands  in  fee  simple ;  and  in  Go.  Litt 
r^3021  ^^^'  ^'  ^^  ^^  ^^^^  down  that,  ''  if  '*'a  man  be  seised  of  two  acres,  one  in 
l>  -^  fee  and  another  in  tail,  and  make  a  lease  for  life  or  for  years  of  both 
acres,  and  dieth,  and  the  issue  in  tail  avoideth  the  lease,  the  rent  shall  be  appor- 
tioned.'' Why  may  not  the  rent  here  as  well  be  apportioned  between  the  lessee 
and  the  ij$sue  in  tail  claiming  under  the  will  ?  [Parke,  J.  In  Doe  v.  Meyler, 
2  M.  &  8.  276,  there  was  a  good  lease  of  both  portions,  during  the  life  of  the 
lessor,  by  estoppel ;  and  after  his  death  the  lease  continued  good  as  to  the  free- 
hold part:  it  would,  therefore,  be  necessary  to  make  an  apportionment.]  In 
Sagdcn  on  Powers,  p.  642  (5th  ed.),  it  is  said: — "It  frequently  happens  that 
lands  comprised  in  a  power  are  demised  in  the  same  lease  with  lands  not  com- 
prised in  the  power ;  or  lands  are  demised,  as  to  some  of  which  the  power  is 
duly  complied  with,  and  as  to  others  it  is  not:  and  in  these  cases  the  validity  of 
the  lease  depends  upon  the  quantum  of  the  rent  reserved,  and  the  mode  of  the 
leserTation."  And  How  v.  Whitfield,  1  Ventr.  338,  2  Show.  57,  is  there 
cited,  where  the  ancient  rent  of  6s.  was  required  to  be  reserved,  and  it  appeared 
thai  the  lands  within  the  power  inter  alia  were  demised,  reserving  proinde  6s. 
per  annum,  and  it  was  held  good.  [Parke,  J.  The  point  there  taken  by  the 
Court  was,  that  there  appeared  to  be  a  distinct  reservation  of  the  6s.  rent  for 
the  lands  comprised  in  the  power.  Patteson,  J.  In  Doe  v.  Meyler,  2  M.  ft 
S.  276,  it  might  have  been  that  the  proper  rent  was  reserved  upon  the  lands 
comprised  in  the  power,  for  Dampier,  J.,  observed  that  the  lands  held  in  fee 
might  have  been  demised  without  any  rent.  Parke,  J.,  Doe  v.  Meyler,  2  M. 
&  8.  276,  was  analogous  to  the  case  of  a  person  leasing  at  an  entire  rent  lands 
r*3031  ^  ^^i^^  *^^  ^^  ^^^^^  A^^  others  to  which  he  has  none,  where,  on  the 
I-  ^  lessee  being  evicted  of  part  by  title  paramount,  the  rent  may  be  appor- 
tioned, see  Stevenson  v,  Lamband,  2  East,  575.] 

DvNMAN,  G.  J.  Doe  dem.  Bartlett  v,  Rendle,  3  M.  &  S.  99,  is  a  clear 
Ratbority  for  the  plaintiff  as  to  the  first  point ;  and  the  second  (as  to  the  sur- 
render) does  not  arise  upon  the  case.  The  plaintiff  must  have  a  verdict  for 
the  whole  of  the  premises. 

LiTTi«si>ALE,  Parke,  and  Patteson,  Js.,  concurred. 

Verdict  to  be  entered  as  above. 
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LOCKWOOD  and  Another  v.  THOMAS  SALTER  and  SARAH  his 
Wife.     June  7. 

To  a  deolaraiion  agunst  husband  and  wife,  for  a  debt  dae  from  the  wife  before  ooTertore, 

the  husband's  discharge  under  the  insolvent  act  is  a  good  plea. 
QusBre,  Whether  it  can  be  replied  that  the  wife  had  separate  property  ? 

Covenant  on  an  indenture  made  between  the  defendant  Sarah  (while  unmar- 
ried) of  the  first  part,  Matthew  Carr  of  the  second  part,  Sophia  George  of  the 
third  part,  and  the  plaintiffs  of  the  fourth  part,  whereby  in  consideration  of  a 
marriage  about  to  take  place  between  the  said  M.  G.  and  S.  6.,  and  for  making 
some  provision  for  them  and  the  issue  of  such  marriage,  the  said  Sarah  cove- 
nanted within  six  calendar  months  after  such  marriage  to  pay  the  plaintiffs, 
their  executors,  &c.,  500/.,  with  interest  from  the  time  of  the  marriage  till  pay- 
ment: averment  that  the  marriage  took  place,  and  six  calendar  months  elapsed: 
breach,  non-payment  by  Sarah  while  sole,  or  by  the  two  defendants  since  their 
marriage.  Plea,  that,  since  the  declaration,  but  before  *the  time  for  rueo/wi 
pleading  expired,  to  wit,  on,  &o.,  the  defendant  Thomas  was  discharged  1-  ^ 
under  the  insolvent  act,  wherefore  the  defendants  prayed  judgment  if  the 
plaintiffs  ought  further,  &c.     Oeneral  demurrer.     Joinder. 

Cresswell  in  support  of  the  demurrer.  The  plea  is  no  answer.  The  insolvent 
act  only  precludes  the  plaintiffs  from  taking  the  person  or  property  of  the  hus- 
band :  it  is  no  bar  of  proceedings  against  the  wife  for  a  cause  of  action  arising 
before  marriage.  Chalk  v.  Deacon,  6  B.  M.  128  :  and  execution  against  her  will 
be  enforced  by  the  Court,  unless  it  appears  that  she  has  no  separate  property, 
Sparkes  v.  Bell,  8  B.  &  C.  1.  In  Pitts  v.  Meller,  2  Stra.  1167,  and  Finch  v. 
Duddin,  Ibid.  1237,  the  wife  being  taken  in  execution  in  an  action  against  hus- 
band and  wife,  the  Court  refused  to  discharge  her,  no  fraud  appearing ;  and,  in 
the  latter  case,  the  cause  of  action  seems  to  have  arisen  during  the  coverture. 
The  husband  in  this  action,  was  liable  to  be  joined,  merely  for  conformity,  to 
obtain  a  valid  judgment  against  the  wife.  If  the  present  plea  is  an  effectual 
bar,  the  wife,  if  the  husband  died,  could  not  be  sued  again  ;  the  action,  though 
substantially  against  her,  is  barred  for  ever.  In  Miles  v,  Williams  et  Ux,  1  P. 
Wms.  249,  it  was  held  that  debts  of  the  wife,  dum  sola,  were  discharged  by  the 
husband's  bankruptcy  :  that  decision,  however,  proceeded  on  a  fallacy ;  viz.,  that 
debts  due  to  and  from  the  wife  were  to  be  considered  in  the  same  light,  that,  as 
the  one  passed  to  the  husband's  assignees,  so  the  other  must  be  proved  under 
his  commission.  But  although  debts  due  to  the  wife  dum  sola  may  be  reduced 
into  possession  by  the  husband  or  by  his  ^assignees  for  the  benefit  of  the  r^toA^i 
estate,  yet,  on  the  other  hand,  a  creditor  of  the  wife  before  marriage  ^  ^ 
might  have  execution  against  any  separate  estate  which  she  had ;  and,  as  to  this, 
the  husband's  bankruptcy  would  make  no  difference,  for  the  separate  estate 
could  not  be  reached  by  the  assignees,  Bosvil  v,  Brander,  1  Wms.  458.  [Little- 
dale,  J.  The  question,  as  to  the  discharge  of  the  wife  on  the  ground  that  she 
has  no  separate  property,  is  a  matter  of  equity :  the  applications  in  the  cases 
first  cited  were  to  the  equitable  jurisdiction  of  the  Court.  Parke,  J.  The 
certificate  of  bankruptcy  is  a  statutable  release  of  the  husband ;  and,  if  so,  does 
not  it  release  the  wife  also  ?]  If  the  wife  is  released  there  can  be  no  right,  either 
legal  or  equitable,  to  keep  her  in  custody,  whether  she  has  separate  property  or  not. 
The  insolvent  act,  7  G.  4,  c.  57,8.  46,  provides  that,  by  the  adjudication  there  men- 
tioned, the  insolvent  shall  be  discharged  from  custody,  and  entitled  to  the  benefit 
of  the  act,  "  as  to  the  several  debts  and  sums  of  money  due  or  claimed  to  be  due,  at 
the  time  of  filing  such  prisoner's  petition,  from  such  prisoner  to  the  several  persons 
named  in  his  schedule  as  creditors;"  and  by  sect.  61,  it  is  enacted,  that  after- 
any  person  shall  have  become  entitled  to  the  benefit  of  the  act  by  such  adjudica- 
tion, no  fi.  fa.  or  elegit  shall  issue  on  any  judgment  against  such  prisoner  for 
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any  debt  with  respect  to  which  he  shall  have  so  become  entitled ;  and  if  any 
action  shall  be  brought  against  such  person  for  any  such  debt,  it  shall  be  lawful 
for  him  to  plead  generally  that  he  was  discharged  under  the  act.  It  is  not  meant 
\ythi8  clause  tbat  the  action  shall  not  be  maintainable ;  still  less  that  it  shall  be 
r*30B1  *^^^"^^  where  the  debt  was  due,  not  from  the  insolvent  only,  but  from 
^  ^  him  and  his  wife.  [Littledale,  J.  Would  not  the  creditors  of  the 
wife  be  entitled  to  a  dividend  out  of  the  husband's  estate  ?]  They  mighty  but  they 
would  not  be  bound  to  take  it.  [Pabke,  J.  An  argument  like  that  on  section 
61  y  might  have  been  used  in  Miles  v,  Williams,  1  P.  Wms.  249.]  That  case  went 
on  a  wrong  principle.  [Parke,  J.  Lord  Redesdale  decided  in  the  same  way  in 
the  Matter  of  M' Williams,  a  Bankrupt,  1  Sch.  &  Lefr.  169.]  That  only  shows  that 
under  the  circumstances  of  that  case  a  debt  of  the  wife  might  be  proved  under  the 
husband's  commission.  It  does  not  follow  because  his  estate  is  liable,  that  hers  is 
not.  In  this  case  it  would  be  necessary  to  go  the  length  of  saying  that  a  remedy 
against  the  husband's  estate  bars  any  proceeding  against  that  of  the  wife.  [Pat- 
TE80N,  J.  Section  72,  which  enables  a  married  woman  to  petition  and  ob- 
tain her  discharge,  is  certainly  in  your  favor,  because  there  it  is  implied  that  a 
judgment  has  gone  against  the  wife,  upon  which  she  has  been  taken  in  execution. 
If  she  were  in  custody  on  mesne  process  she  would  be  entitled  to  her  discharge 
independently  of  the  act.  That  clause  was  introduced  in  consequence  of  the  de- 
cision in  Ex  parte  Deacon,  5  B.  &  A.  759.] 

Archhddy  contfi.  The  plea  shows  good  ground  of  discharge  as  to  the  hus- 
band, and  also  as  to  the  wife,  during  coverture  at  least.  In  Miles  v.  Williams^ 
1  P.  Wms.  257,  Parker,  G.  J.,  evei^  intimates  an  opinion  that  the  wife  is  dis- 
charged for  ever.  In  Sparkes  v.  Bell,  8  6.  &  C.  1,  and  Ex  parte  Deacon,  5  B. 
pi'SOTl  ^  '^'  ^^^'  ^^®  question  was,  whether  the  ""Court  would  interfere  for  the 
I-  ^  purpose  of  relieving  the  wife,  the  husband  being  insolvent :  those  oases 
do  not  bear  on  that  of  an  action  against  husband  and  wife,  where  the  husband| 
after  being  discharged  under  the  insolvent  act,  and  having,  on  that  occasion, 
included  the  wife's  debt  in  his  schedule,  is  joined  in  an  action  against  her  for 
conformity.  If  the  wife  had  separate  property  available  in  satisfaction  of  the 
debt,  that  should  have  been  specially  replied.  By  demurring,  it  is  admitted  she 
had  none.  [Littledale,  J.  The  separate  estate  could  only  be  taken  notice 
of  on  application  to  the  equitable  jurisdiction  of  the  Court.]  The  discharge  by 
adjudication  of  the  Insolvent  Court  is  analogous  to  that  by  certificate  under  a 
commission ;  the  pleas  are  similar,  except  that,  in  the  latter  case,  the  conclusion 
10  to  the  country.  Miles  v,  Williams,  1  P.  Wms.  249,  is  in  point;  and  is  confirmed 
by  M' Williams's  case,  1  Sch.  &  Lef.  169^  which  shows  that,  by  marriage,  the 
wife's  debt  becomes  that  of  the  husband.  [Patteson,  J.  But  it  does  not  cease 
to  be  the  wife's.]  The  reasoning  in  Miles  v.  Williams,  P.  Wms.  249,  is  correct. 
The  debts  due  to  the  wife  pass  with  her  other  property  to  the  assignees,  who 
may  realize  them  after  the  husband's  death  if  they  fail  to  do  so  in  his  lifetime ; 
and  it  would  be  hard,  if,  when  she  has  given  up  her  claims  against  others  for 
the  benefit  of  her  husband's  estate,  she  should  still  remain  liable  to  demands 
against  herself.  The  seventy-second  section  was  passed  to  remove  difficulties 
which  had  arisen  in  particular  instances  from  the  wife  not  being  able  to  assign 
or  give  a  warrant  of  attorney  under  the  insolvent  act ;  but  it  has  no  bearing  on 
the  present  case. 

r*30S1  ^ClrewiceUj  in  reply.  As  to  the  hardship  suggested,  a  like  complaint 
^  ^  might  be  made  in  cases  where  the  husband  has  not  been  insolvent,  and 
property  of  the  wife  has  become  part  of  his  estate.  It  would  also  be  a  case  of 
hardship  if  the  wife  survived  the  husband,  and  had  property  to  a  large  amount ; 
and  yet  (which  would  follow  from  the  argument  on  the  other  side)  a  creditor 
could  not  then  sue  her  for  her  own  debt,  because  the  husband,  in  his  lifetime^ 
had  been  insolvent.  And,  if  this  be  not  so,  why  should  a  creditor,  bringing  an 
action  in  the  husband's  lifetime,  be  in  a  worse  situation  than  one  suing  after  his 
death  ?    The  principle  of  the  insolvent  act  is  only  that  the  person  who  gives  up 
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all  shall  be  discharged.  [Parke,  J.  The  husband  gixes  up  all  wherewith  be 
might  pay  the  wife's  debts.]  She  may  have  had  no  property  but  snch  as  he 
could  not  give  up;  and,  on  the  faith  of  that,  her  debts  may  have  been  con- 
tracted. The  plea  of  discharge  under  the  insolvent  act  is  given  by  7  G.  4,  c. 
57,  8.  61,  to  '<  snch  person''  only  as  shall  have  been  discharged  under  the  act, 
<<  his  heirs,  executors  or  administrators ;"  not  therefore  to  his  wife.  [Littli- 
DALE,  J.  There  is  a  technical  difficulty;  for  it  is  said  in  Com.  Dig.  Pleader, 
2  A.  3,  citing  Cro.  Jao.  288  (Tampion  v.  Newson  et  Ux.),  and  Yelv.  210  (s. 
6),  that,  in  assumpsit  against  husband  and  wife,  upon  a  promise  of  the  wife 
dum  sola,  both  ought  to  join  in  a  plea,  and,  if  the  wife  comes  and  pleads,  there 
ought  to  be  a  repleader.]  The  statute  does  not  authorize  her  to  join  in  this 
plea,  and  she  cannot  plead  alone.  [^Archbold.  In  Miles  v.  Williams,  1  P. 
Wms.  249,  the  bankruptcy  was  pleaded  by  the  husband  and  wife  jointly.] 

*Denman,  G.  J.  I  am  of  opinion  that  this  plea  is  good  :  that  the  ptcoAgi 
debt  was  that  of  the  husband,  and  was  discharged  by  his  discharge  under  ^  ^ 
the  insolvent  act.  Miles  v.  Williams,  1  P.  Wms.  249,  has  never  been  overruled. 
As  to  the  cases  in  which  applications  have  been  made  to  this  Court  to  discharge 
his  wife,  they  turned  merely  upon  the  question  of  equity ;  the  Court  did  not 
enter  into  the  principles  of  law,  but  only  settled  what  was  just  as  between  the 
parties  in  the  particular  case.  The  wife's  property  vests  in  the  husband,  and 
her  debt  is  his  during  the  coverture;  therefore  his  discharge  from  that  debt 
releases  her.  I  admit  the  consequence  to  be  (as  put  by  Mr.  Orestwdl)  that  the 
discharge  is  a  discharge  of  the  wife  for  ever. 

LiTTLEDALE,  J.  I  am  of  Opinion  that  this  plea  is  good.  It  appears  from 
the  case  of  Tampion  v,  Newson  et  Ux.,  Cro.  Jac.  288,  Yelv.  210,  that  the  plea 
ought  to  be  pleaded  by  the  husband  and  wife  together,  and,  if  this  had  not 
been  done,  the  Court  would  have  ordered  a  repleader,  which  certainly  raises 
some  technical  difficulty.  It  is  said  to  be  a  hardship  on  the  creditor,  if  this 
plea  be  held  good,  to  lose  the  chance  he  might  have  of  recovering  against  the 
wife  after  the  husband's  death ;  but  this  is  one  of  the  consequences  which  must 
result  from  the  relation  of  husband  and  wife :  and  it  would,  on  the  other  hand, 
be  hard  upon  the  husband  if  he  were  not  released  from  this  as  well  as  his  other 
debts,  since  the  creditor  might  have  proved  it  against  his  estate.  If  he  can 
bring  an  action  for  it,  he  was  entitled  to  receive  a  dividend  in  respect  of  it;  and 
it  would  be  a  just  matter  of  complaint  *if  the  husband  remained  liable  r^oi  ni 
to  be  sued,  when,  by  assigning  his  property,  he  had  left  himself  no  n;ieans  ^  ^ 
of  satisfying  the  debt.  And  I  think  the  wife,  as  well  as  the  husband,  ought 
to  be  discharged,  inasmuch  as  he  had  the  opportunity  of  reducing  her  property 
into  possession  and  paying  the  debt  with  it.  If  the  husband's  discharge  were 
available  only  as  to  him,  it  might  follow  that  a  creditor  of  the  wife,  though  he 
had  received  a  large  dividend  out  of  the  husband's  estate,  might  proceed  to 
judgment  against  her,  and,  after  the  husband's  death,  issue  execution  against 
her  for  the  whole.  Among  the  difficulties  with  which  this  case  is  beset,  I  think 
the  plea  is  good ;  and  Miles  v.  Williams,  1  P.  Wms.  257,  is  an  authority.  It 
is  suggested  that,  if  the  wife  had  separate  property,  that  fact  might  be  replied. 
I  do  not  say  how  this  may  be ;  but  I  am  inclined  to  think  it  could  not  be  done, 
and  that  such  property  could  only  be  brought  in  question  by  an  application  to 
a  court  of  equity.  The  cases  in  which  motions  were  made  to  discharge  the 
wife  out  of  custody  do  not  bear  on  this  point,  for  the  reason  already  given. 

Parke,  J.  I  also  think  this  is  a  good  plea,  and  that  the  case  is  decided  by 
Miles  V,  Williams,  1  P.  Wms.  257,  where  a  question  of  this  kind  was  fully 
considered  by  the  Court,  and  discussed  by  Lord  Macclesfield  in  his  judgment. 
The  Lohi  Chief  Justice  there  laid  it  down  that,  under  a  commission  of  bankrupt 
against  the  husband,  the  wife's  debt  was  to  be  considered  that  of  the  husband : 
and  it  is  the  same  in  the  case  of  insolvency.  In  each  instance  he  pays  by  sur- 
rendering all  his  effects,  including  *those  of  the  wife.  He  gives  up  mi^l 
that,  oat  of  which  he  might  otherwise  discharge  her  debt.     This  appears  ^       ^ 
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to  me  consistent  with  good  sense,  and  the  decision  is  followed  up  by  that  of 
Lord  Redesdale  in  the  Matter  of  M'Williams,  1  Sch.  &  Lef.  169.  In  Sparkes 
t7.  Bell,  8  B.  &  C.  1,  the  Court  does  not  appear  to  have  considered  the  question^ 
whether  the  wife  was  discharged  by  the  discharge  of  the  husband;  it  was  an 
application  on  her  behalf  to  the  equitable  jurisdiction  of  the  Court,  which  ulti- 
mately refused  to  interfere.  If  the  question  had  arisen  on  plea,  or  audits,  que- 
rela, the  result  might  have  been  different.  Ex  parte  Deacon,  5  B.  &  A.  759, 
was  a  case  where  the  husband  had  not  applied  to  be  discharged  under  the  insol- 
vent act,  and  it  was  held  that  the  wife  alone  could  not  take  the  benefit  of 
the  act;  in  consequence  of  which  decision  the  seventy-second  section  of7G.4y 
c.  57,  was  introduced,  not  with  the  intention  to  apply  that  clause  separately  to 
the  wife  where  the  husband  obtained  his  discharge,  but  that  where  the  wife  was  in 
prison  and  the  husband  not,  or  where  the  husband  did  not  apply  for  relief  under 
the  act,  the  wife  might  be  discharged  on  doing  justice  to  the  creditors  by  sur- 
rendering her  property.  As  for  the  case  of  a  wife  having  separate  property, 
the  law  does  not  provide  for  it :  what  equity  would  require  under  such  circum- 
stances is  not  the  question  here.  At  law  the  matter  pleaded  is  as  much  a 
discharge  of  this  as  of  any  other  debt  of  the  husband;  and  as  effectual  as  if 
he  had  been  released.     The  judgment  must  be  for  the  defendants. 

Patteson,  J.  I  am  of  the  same  opinion,  but  I  found  my  judgment  solely 
r*312T  ^^  *^®  decision  in  Miles  tr.  Williams  *et  Ux.,  1  P.  Wms.  249,  re- 
^  -^  cognised  by  Lord  Redesdale  in  the  Matter  of  M'Williams,  1  Sch.  & 
Lef.  169.  I  am  not  satisfied  with  the  reasoning  in  the  former  case,  but  I 
think  we  are  bound  by  the  decision.  It  is  indeed  inconsistent  with  Sparkes  v. 
Bell,  8  B.  &  C.  1,  but  there  Miles  v.  Williams  was  not  fully  considered.  Cause 
was  shown  there  against  a  rule  for  superseding  an  order  to  discharge  the  wife 
out  of  custody ;  and  the  principal  ground  taken  by  counsel  was,  not  that  the 
order  was  right  (she  being  a  married  woman  having  separate  property),  but  that 
it  was  too  late  to  apply  to  rescind  it,  inasmuch  as  the  husband  had  in  the  mean 
time  been  discharged  under  the  insolvent  act.  That  application  was  to  the 
equitable  jurisdiction  of  the  Court.  One  argument  there  used  was,  that  the 
wife,  when  taken,  could  not  obtain  her  discharge  under  the  act,  to  which  effect 
Ex  parte  Deacon,  5  B.  &  A.  759,  was  cited,  but  without  adverting  to  the 
seventy-second  section  of  7  O.  4,  c.  57,  which  had  been  passed  since  that  case 
was  decided,  and  under  which  she  might  have  applied  for  her  discharge,  unless 
that  clause  be  confined  to  cases  where  the  husband  has  not  been  taken  in  execu- 
tion, or,  being  taken,  will  not  apply  for  the  benefit  of  the  act.  I  do  not,  how- 
ever, see  any  reason  for  so  confining  that  clause,  rather  thinking,  as  at  present 
advised,  that  it  was  intended  to  operate  so  as  to  make  the  separate  property  of 
a  married  woman  available  to  her  creditors,  and  that  on  that  ground  the  decision 
in  Sparkes  v.  Bell  may  be  supported.  I  do  not  say  what  would  be  the  case  if 
to  a  plea  like  this  it  were  replied  that  the  wife  had  separate  property ;  but  upon 
the  present  record  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 


r*3131  *^I^<*N  and  Another  v.  YATES,  KAYE,  BOND,  and  PROCTOR. 
*■         -^  June  7. 

B.  bought  of  T.  forty-six  puncheons  of  rum,  lying  in  the  warehouse  of  Y.,  at  Liyerpool, 
and  sold  them  to  C.,  who  was  a  clerk  of  Y.,  but  carried  on  business  for  himself.  D. 
gave  C.  an  invoice,  specifying  the  marks  and  numbers  of  each  puncheon,  and  took  his 
acceptances  for  the  price.  The  rum,  and  the  samples  which  had  been  taken,  remained 
in  Y.'fl  warehouse.  The  inyariable  mode  of  delivering  goods  sold  while  they  are  in 
warehouses  at  Liverpool,  is  by  the  vendor's  giving  a  delivery  order  to  the  vendee.  D. 
was  asked  by  C.  for  delivery  orders,  but  declined  giving  any,  except  for  two  or  three 
puncheons,  which  C.  received.  C.  marked,  coopered,  and  gauged  the  casks.  While 
the  bills  were  running,  C.  sold  twenty-six  of  the  puncheons  to  E.,  who  paid  him  for 
them,  and  who,  by  C.'s  permission,  without  the  knowledge  of  B.,  gauged  and  coopered 
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the  easks  in  the  warehonse  of  T.,  and  marked  them  with  his  initials.  0.  gave  an 
inToice  to  K.,  stating  the  marks  and  nnmbers  of  the  casks,  and  by  whom  the  rum  was 
bonded.  C.  also,  while  the  bills  were  running,  sold  eighteen  puncheons  of  the  mm  to 
two  other  parUes,  to  whom  he  gave  similar  invoices,  and  samples ;  and  who  after- 
wards obtained  three  of  the  pnncheons,  on  a  delivery  order  signed  by  themselves,  but 
not  by  D.  They  paid  C.  for  the  whole.  The  bills  given  by  C.  for  the  price  of  the 
forty-fbnr  puncheons  were  dishonored :  Held,  upon  special  case  (whereby  it  was 
agreed  that  the  Court  should  be  at  liberty  to  draw  from  the  facts  any  inference  that 
the  jury  might  have  drawn),  that  C.  never  had  acquired  the  actual  possession  of  the 
rum,  and  on  his  dishonoring  his  acceptances,  D.  htid  a  lien  on  it  for  the  price ;  and 
that  C.'s  sub-vendees  could  not  claim  against  D.  the  rum  which  remuned  undelivered 
to  them. 

This  was  a  feigned  issue  under  the  interpleader  act,  1  &  2  W.  4,  c.  58,  to 
try  whether  the  property  in,  or  the  right  of  possession  of,  forty-four  puncheons 
of  rum,  then  being  in  a  certain  warehouse  of  the  defendant  Yates,  or  any  part 
thereof,  was  in  the  plaintiffs,  on  the  18th  of  November,  1831,  when  they 
demanded  the  same  of  Yates,  and  he  refused  to  deliver  the  same  or  any  part 
thereof  to  the  plaintiffs.  At  the  trial  before  Pattbson,  J.,  at  the  Lancaster 
Spring  assizes,  1832,  a  verdict  was  found  for  the  plaintiffs,  subject  to  the 
opinion  of  this  Court  on  the  following  case :  and  it  was  agreed  that  the  Court 
should  be  at  liberty  to  draw  from  the  facts  therein  stated  any  inference  that  the 
jury  might  have  drawn. 

On  the  28th  of  June,  1831,  the  plaintiffs,  spirit  merchants  at  Liverpool, 
bought  of  the  defendant  Yates,  147  puncheons,  10  hogsheads,  2  barrels  of  rumi 
which  had  been  bonded  by  Yates  in  his  own  name,  and  placed  by  him  in  his 
own  bonded  vaults,  in  Atherton  Street,  ^Liverpool.  At  the  time  of  r#Q|4i 
this  purchase  Yates  handed  an  invoice  to  the  plaintiffs,  specifying  the  ^  ^ 
marks  and  numbers  of  each  puncheon  or  cask,  and  the  name  of  the  vessel  which 
imported  it ;  and  at  the  bottom  was  written,  <<  Warehoused  per  J.  B.  Yates  k 
Co.,  in  Yates's,  Atherton  Street.''  The  price,  1,812/.,  was  paid  by  the  plain- 
tiffs to  Yates,  in  August  and  September.  On  the  same  28th  of  June  on  which 
this  purchase  was  made,  the  plaintiffs  resold  a  part,  viz.,  35  puncheons,  to  Col- 
lard,  who  was  clerk  to  Yates,  and  also  carried  on  business  on  his  own  account, 
as  a  spirit  merchant,  with  the  knowledge  of  his  employer.  For  the  price  of 
this  parcel  of  35  puncheons,  CoUard  accepted  two  bills  for  240/.  each ;  and  after 
the  sale,  the  plaintiffs  gave  Collard  delivery  orders  on  Yates  for  the  whole  35 
puncheons.  The  invariable  mode  of  delivering  goods  in  warehouses  at  Liver- 
pool, is  by  handing  delivery  orders.  Yates  kept  no  transfer  books.  On  the 
5th  of  October,  1831,  one  of  the  bills  given  in  payment  for  the  parcel  of  35 
puncheons  was  dishonored,  and  was  taken  up  by  the  plaintiffs.  Up  to  that  time 
Collard  had  been  in  good  credit  with  the  plaintiffs.  When  the  other  bill  was 
nearly  at  maturity,  the  plaintiffs,  on  the  29th  of  October,  1831,  to  save  their 
own  and  Collard's  credit,  advanced  money  to  take  it  up.  Both  bills  were  in 
the  hands  of  Moss  &  Co.,  the  plaintiffs'  bankers.     * 

On  the  13th  of  August,  1831,  the  plaintiffs  bought  of  the  defendant  Yates 
another  parcel,  consisting  of  51  puncheons  of  rum,  which  had  been  imported 
from  Jamaica,  in  the  ship  Alecto,  and  which  were  bonded  by  him  in  his  own 
name,  and  placed  in  his  own  bonded  vaults  in  Atherton  Street.  Yates  gave  an 
invoice  as  follows : — "  Liverpool,  13th  of  August,  1831,  Messrs.  *W.  p#3i5-| 
Dixon,  jun.  k  Co.  Bought  from  J.  B.  Yates  &  Co.,  51  puncheons  ^  -' 
Jamaica  rum.  Payment  two  months  and  two  months."  The  numbers  and 
marks  of  the  casks  were  then  inserted,  and  at  the  bottom  there  was  a  memo- 
randum, "  Warehoused  per  J.  B.  Yates  &  Co.,  29th  of  July,  1831,  in  Ather- 
ton Street."  The  price  of  this  lot,  624/.  6s.  1^.,  was  paid  by  the  plaintiffs  on 
the  5th  of  November,  1831.  On  the  same  day  on  which  this  latter  purchase 
was  made  by  the  plaintiffs,  viz.,  the  13th  of  August,  1831,  they  sold  to  Collard 
46  puncheons;  viz.,  10  puncheons  of  the  parcel  first  above-mentioned,  of  147 
puncheons,  10  hogsheads,  and  2  barrels;  and  36  of  the  51  puncheons  last- 
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meniioDed;  and  they  delivered  to  him  an  invoice  specifying  the  marks  and 
numbers  of  each  puncheon.  For  the  price,  589^.  6s.  2d,y  CoUard  accepted  two 
bills  drawn  npon  him  bj  the  plaintiffs,  dated  the  13th  of  August,  1831,  pay- 
able respectively  at  three  and  four  months,  at  Barclay,  Trittons  &  Co.,  in  Lon- 
don. One  of  these  bills  the  plaintiffs  paid  away  ;  the  other  they  paid  to  their 
bankers  as  cash. 

After  the  last-mentioned  purchase  by  CoUard  from  the  plaintiffs,  he  applied  to 
them  for  delivery  orders  on  Yates,  which  they  refused  to  give ;  but  said  that,  if 
be  wanted  one  or  two  puncheons,  they  would  let  him  have  them.  Collard  ad- 
dressed to  the  plaintiffs  two  orders  in  the  following  form  : — "  Messrs.  W.  Dixon 
&  Co.,  please  to  deliver  one  puncheon  of  rum,  J.  B.  7,  J.  F.  33,  bought  13th  of 
August,  1881.  A.  W.  Collard.''  The  plaintiffs  gave  corresponding  orders 
upon  Yates,  and  the  two  puncheons  were  delivered  to  a  purchaser  from  Collard. 
r^SlBI  ^^^^®  ^^^  puncheons  were  part  of  the  46  sold  to  *Collard,  on  the  18th 
^  -^  of  August,  and  the  delivery  order  for  the  two  puncheons  was  produced 
from  the  possession  of  Collard's  assignees.  At  the  trial,  the  remaining  44  pun- 
cheons sold  to  Collard,  on  the  13th  of  August,  were  the  subject-matter  of  the 
issue. 

On  the  16th  of  November,  1831,  the  first  of  the  two  bills  accepted  by  Collard 
for  the  46  puncheons  became  due  in  London,  and  was  dishonored.  It  was  re- 
turned to  and  taken  up  by  the  plaintiffs,  on  the  19th  of  November;  and  the  other 
bill  was  aTso  dishonored  when  at  maturity,  and  taken  up  by  the  plaintiffs.  Col- 
lard's  insolvency  was  generally  known  at  Liverpool  about  the  12th  or  14th  of 
November. 

On  the  18th  of  November,  1831,  the  plaintiffs  gave  notice  to  the  defendant, 
Yates,  not  to  deliver  the  rum  to  any  person  but  themselves.  On  the  19th,  they 
made  a  verbal  demand,  and  on  the  2l8t,  a  written  demand,  of  the  rum,  which 
Yates  refused  to  deliver.  The  plaintiffs  had  had  dealings  with  Yates  often  be- 
fore, for  some  years  back,  and  bad  bought  of  him  large  quantities  of  rum,  which 
they  left  in  his  cellars ;  and  when  they  effected  resales,  they  gave  delivery  or- 
ders to  the  purchasers,  and  Yates  had  not  delivered  any  of  such  rums  bought 
on  former  occasions  by  the  plaintiffs  without  delivery  orders  from  them.  Yates 
was  not  in  the  habit  of  accepting  general  delivery  orders ;  but  when  the  plain- 
tiffs bought  of  him  goods  lying  in  bond,  they  got  orders  accepted  when  they 
wanted  them  out.  In  the  mean  time,  the  plaintiffs  looked  after  the  casks, 
sampled  them,  and  coopered  them,  as  occasion  required.  The  plaintiffs  did  not 
get  a  delivery  order  accepted  for  either  of  the  parcels  bought  by  them  on  the 
28th  of  June  and  the  13th  of  August,  1831,  but  resold  a  part  of  each  parcel  to 
r^SlT!  ^^^^^'^  *^^  ^^®  ^^J  ^^  ^^^  purchase;  to  which  resale  the  want  of  a  de- 
*•         -^  livery  order  was  no  impediment. 

The  rums  which  the  plaintiffs  had  bought  on  the  28th  of  June  and  13th  of 
August,  were  sampled  on  the  quay  when  landed,  and  the  samples  taken  to  Yates's 
sale-room.  The  plaintiffs  received  the  samples  of  those  which  they  did  not  sell 
to  Collard,  but  none  of  those  which  they  did.  Collard  kept  the  remainder  at 
Yates's.  It  is  the  custom  for  purchasers  of  rum  always  to  take  the  samples,  and 
to  cooper  the  casks.  Collard,  soon  after  the  purchase,  had  the  puncheons  which 
he  bought  coopered  in  Yates's  warehouse,  and  marked  with  the  letter  C.  The 
plaintiffs  never  touched  those  puncheons,  or  sampled  them,  but  left  Collard  to 
look  after  them  until  the  21st  of  November,  when  they  had  them  sampled. 

On  the  28th  of  October,  after  the  negotiation  of  the  bills  given  by  Collard, 
and  before  they  had  arrived  at  maturity,  Collard  sold  ^6  puncheons,  part  of  the 
46  which  he  had  bought  of  the  plaintiffs  on  the  13th  of  August,  to  the  defen^ 
dant,  Kaye,  who,  on  the  81st  of  October,  accepted  bills  for  the  price,  which  were 
duly  honored.  Collard  got  those  acceptances  from  Kaye,  between  ten  and  twelve 
in  the  morning  of  the  31st  of  October.  An  invoice,  containing  the  marks  and 
numbers  of  the  casks,  and  stating  where  and  by  whom  the  rum  was  bonded,  was 
made  out  and  delivered  by  Collard  to  Kaye. 
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On  the  Slat  of  October,  the  cooper  employed  by  the  defendant  Kaye,  ap- 
plied at  the  counting-house  of  Yates  for  permission  to  have  the  26  puncheons 
coopered  and  gauged,  on  behalf  of  Kaye,  and  about  nine  o'clock  of  that  mom 
ing,  Yates's  warehouseman  accompanied  the  '^cooper  to  the  warehouse  of  r^coioi 
the  defendant,  Yates,  when  the  cooper  prepared  the  casks  for  the  gauger,  ^  ^ 
and  marked  them  J.  A.  K.  On  the  same  day  the  gauger  attended  and  gauged 
the  puncheons  on  behalf  of  Kaye;  and  on  that  and  the  Allowing  day  the  cooper 
coopered  the  casks  on  his  behalf.  The  warehouseman  of  the  defendant,  Yates, 
was  present  nearly  all  the  time  of  guaging  and  coopering  the  puncheons.  If  the 
cooper  had  met  with  any  impediment  at  Yates's  at  nine  o'clock  that  morning, 
there  would  have  been  time  to  inform  Kaye  before  he  had  accepted  the  bills  of 
Gollard.  When  the  persons  came  from  the  defendant  Kaye  to  gauge  the  rums, 
they  were  refused  three  times  by  a  clerk  of  Yates ;  then  Collard  came  and  had 
it  done.  The  coopering  and  marking  were  also  done  with  Collard's  knowFedge, 
and  by  his  permission.  On  the  19th  of  November,  Kaye  presented  to  the  plain- 
tiffs, for  their  acceptance,  a  delivery  order  for  the  26  puncheons  bought  of  them 
by  Oollard,  which  the  plaintiffs  refused  to  accept. 

The  remaining  18  puncheons  were  sold  by  Oollard,  on  the  7th  of  September, 
to  the  defendants.  Bond  and  Proctor,  and  he  made  out  and  delivered  to  them  an 
invoice  specifying  the  marks  and  numbers  of  the  puncheons,  and  where  and  by 
whom  the  same  was  bonded.  On  the  9th  of  September,  Bond  and  proctor  set- 
tied  with  Collard  for  these  rums ;  partly  by  cash,  partly  by  brandies  which  had 
been  bought  before,  partly  by  wines  bought  then,  and  partly  by  a  bill  for  39/., 
which  was  afterwards  paid.  The  samples  of  these  18  puncheons,  and  which  were 
part  of  the  samples  which  Collard  kept  at  Yates's  counting-house,  were  taken 
to  Bond  and  Proctor,  after  the  sale  to.  them ;  out  of  this  lot  of  *18  pun-  r^oi g-i 
cheons,  Yates  delivered  three  to  the  defendants.  Bond  and  Proctor,  I-  ^ 
with  the  assent  of  Collard,  viz.  one  on  the  15th  of  October,  one  on  the  1st  of 
November,  and  one  on  the  8th  of  November,  upon  separate  delivery  orders, 
signed  by  Bond  and  Proctor,  and  without  any  delivery  order  from  the  plaintiffs. 

On  the  19th  of  November,  Bond  and  Proctor  presented  to  the  plaintiffs  for 
acceptance,  a  delivery  order  for  the  remainder  of  the  rums  sold  to  tbem  by  Col- 
lard, which  the  plaintiffs  refused  to  accept. 

On  the  21st  of  November,  after  the  demand  made  on  Yates  by  the  plaintiffs, 
they,  by  his  permission,  sampled  the  41  puncheons  then  remaining  in  his  ware- 
house. 

In  October,  1830,  the  plaintiffs  bought  a  quantity  of  rum  from  Yates  at  two 
and  three  months'  credit,  which  they  resold  on  the  same  day  to  Collard. 

0re9swdl,  for  the  plaintiffs.  The  plaintiffs  bought  the  rum  of  Yates,  paid 
for  it,  and  were  thereupon  entitled  to  the  possession.  As  between  Yates  and 
them,  if  no  jus  tertii  can  be  set  up,  they  are  clearly  entitled  to  recover.  Yates 
was  never  authorized  by  the  plaintiffs  to  deliver  the  mm  to  any  other  person ; 
and  the  plaintiffs  cannot  be  affected  by  that  which  was  done  between  Collard  and 
the  other  defendants.  Collard  bargained  for  the  ram,  and  gave  bills  in  pay- 
ment :  and  it  may  be  said,  that  as  he  purchased  on  credit,  while  the  bills  were 
rnnning,  he  might  have  claimed  to  have  possession.  But,  first,  there  is  evi- 
dence of  a  contract,  or  condition,  that  the  plaintiffs  should  not  part  with  the 
possession  till  the  bills  were  paid.  Collard  asked  for  a  general  delivery  order; 
the  plaintiffs  refused  to  give  it :  they  offered  an  order  for  one  or  two  puncheons, 
*and  that  order  Collard  accepted.  There  was,  therefore,  an  assent  on  his  ptcooni 
part  to  the  residue  of  the  ram  remaining  in  the  plaintiff)'  hands,  and  he  *-  '' 
could  not  then  confer  a  right  on  a  third  person.  Secondly,  as  Collard  did  not, 
in  fact,  insist  upon  possession  while  the  bills  were  running,  the  plaintiffs,  after 
the  bills  were  dishonored,  had  a  right  to  retain  the  ram  ]  and  Collard's  right  of 
possession  was  defeated  by  his  subsequent  insolvency :  Blozam  v.  Sanders,  4  B. 
k  C.  941 ;  Blozam  f.  Morley,  4  B.  &  C.  951.  For  though  the  property  in  goods 
sold  upontredit  vests  in  the  vendee^  it  is  liable  to  be  divested  if  the  contract  is 
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not  performed  by  the  purchaser,  Langfort  v.  Tiler,  1  Salk.  113,  AnonymouBy 
Dyer,  29  b.  An  attorney  having  a  lien  on  papers,  loses  it  by  taking  a  bill  for 
his  demand,  but  if  that  is  dishonored,  his  lien  revives,  Stevenson  v.  Blakelock| 
1  M.  &  S.  535 ;  and  where  goods  are  in  transitu,  insolvency  of  the  purchaser 
before  delivery  authorizes  the  consignor  to  resume  possession  :  Clay  v.  Harrison^ 
10  B.  &  C.  99.  The  acts  of  Collard  in  marking,  gauging,  and  coopering,  were 
not  sufficient  to  deprive  the  plaintiffs  of  their  lien ;  for  even  although  those  acts 
might  be  considered  as  done  with  the  plaintiff's  consent,  they  were  not,  as  be- 
tween the  parties,  sufficient  to  constitute  a  delivery  or  taking  possession.  The 
custom  as  to  delivery  orders  was  well  known  to  Collard ;  and  there  is  no  case  to 
show  that  the  lien  was  determined  by  such  acts,  unless  they  were  intended  by 
the  parties  to  have  such  effect ;  and  here  the  vendors  had  no  such  intention.  A 
consignor's  right  to  stop  in  transitu  is  not  taken  away  by  the  consignee's  having 
pieoni-i  partly  paid  for  the  goods,  '''nor  by  his  putting  his  initials  on  them,  that 
^  -'  not  being  done  by  way  of  taking  possession,  Hodgson  v.  Loy,  7  T.  R. 
440.  Such  marking  by  a  vendee  does  not  amount  to  an  acceptance  within  the 
statute  of  frauds,  Baldey  v,  Parker,  2  B.  &  C.  37.  And  where  goods  were 
bonded  in  the  vendor's  name,  partly  in  his  own  and  partly  in  the  warehouses  of 
other  persons,  and  he  resold  to  A.,  who  took  samples  out  of  the  bulk  and  marked 
the  casks  with  his  initials,  but  he  did  not  get  any  delivery  order,  or  give  notice 
to  the  owners  of  the  warehouses,  it  was  held  that  the  goods  remained  in  the  order 
and  disposition  of  the  vendor,  who  afterwards  became  bankrupt,  and  passed  to 
his  assignees  :  Knowles  v,  Horsfall,  5  B.  &  A.  134. 

It  may  be  said  that,  by  the  delivery  of  part,  the  whole  vested  in  Collard.  But 
the  answer  to  that  is,  that  a  delivery  of  part  can  only  operate  as  a  constructive 
delivery  of  the  whole,  when  so  intended.  .In  Slubey  v.  Hayward,  2  H.  Bl.  504, 
where  the  delivery  of  part  was  held  to  destroy  the  right  of  stopping  the  remain- 
der in  transitu,  there  appeared  to  be  no  intention,  either  previous  to  or  at  the 
time  of  delivery,  to  separate  that  part  of  the  cargo  from  the  rest.  In  Hinde  v. 
Whitehouse,  7  East,  558,  the  samples  were  delivered  as  part  of  the  things  pur- 
chased, to  make  up  the  quantity.  In  Bloxam  v.  Sanders,  4  B.  &C.  947,  samples 
and  invoices  were  delivered ;  but  it  was  held  that  there  was  no  delivery  of  the 
article  purchased )  and  in  Cooper  v.  Elston,  7  T.  R.  14,  where  a  sample  of  wheat 
was  delivered,  but  it  was  no  part  of  the  quantity  sold,  that  was  held  to  be  no 
pieonQ-i  delivery  to  take  *the  case  out  of  the  statute  of  frauds.  So  far  as  to 
L        ■*  Collard. 

Then  the  subvendees  cannot  be  in  a  better  situation.  First,  as  to  Kaye;  on 
the  28th  of  October,  he  bought  26  puncheons  of  Collard,  accepted  bills  on  the 
31st  of  October,  and  received  an  invoice,  showing  where  the  rum  was  bonded, 
and  by  whom.  Kaye  sent  the  ganger  and  cooper  to  gauge  and  mark  the  casks ; 
but  Yates's  clerk  refused  to  let  them  do  it )  Collard  then  came  and  had  it  done. 
A  prudent  purchaser  would  have  inquired  whose  property  it  was :  he  would  have 
learned  the  circumstances,  and  that  there  could  be  no  valid  transfer  without  a  de- 
livery order. 

Then  as  to  Bond  and  Proctor.  Collard  sold  the  18  puncheons  on  the  7th  of 
September,  and  on  the  9,th  they  paid  him  for  them,  partly  by  cash  and  bills, 
partly  by  writing  off  an  old  debt.  The  samples  were  taken  to  their  counting- 
house  from  Yates's,  where  they  had  previously  been  left.  Bond  and  Proctor 
presented  delivery  orders  to  the  plaintiffs  for  acceptance.  If  the  taking  of  the 
samples  at  first  by  Collard  did  not  operate  as  a  delivery  to  him,  no  more  would 
the  taking  of  them  be  a  delivery  to  Bond  and  Proctor.  They  showed  they  had 
knowledge  of  the  custom  of  trade  by  producing  delivery  orders.  In  Stoveld  v. 
Hughes,  14  East,  308,  there  was  an  assent  by  the  first  vendor  to  the  sub-sale. 
In  Chaplin  v.  Rogers,  1  East,  192,  there  was  evidence  of  a  delivery  of  the  whole 
to  the  first  vendee.  In  Hammond  v,  Anderson,  1  New  R.  69,  there  was  an 
order  for  delivery  of  the  whole  to  the  vendee.  It  may  bo^said  that  the  giving  of 
r*3231  ^^  ^QVoi<^d  to  Collard  enabled  him  to  go  into  the  market  *and  sell  the 
■-        -'  goods ;  but  there  was  no  act  done  by  the  plaintiffs  which  enabled  Collard 
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to  deceive  a  cautious  purchaser.  The  custom  of  Liyerpool  was  well  known,  and 
no  delivery  order  was  given.  The  invoices  delivered  by  Gollard  to  the  sab-yen- 
dees  stated  where  the  goods  were  bonded,  and  in  whose  name ;  and  therefore 
they  might  inquire.  It  does  not  appear  that  the  invoice  held  by  CoUard  was 
ever  seen  by  them. 

Wtghiman  for  Kaye.  Kaye  is  entitled  to  recover  against  Yates  the  26 
puncheons  of  which  he  was  the  purchaser.  If  Collard  had  the  property  in  him 
at  one  time,  Kaye  now  has  it.  The  only  difference  is,  that  Gollard,  after  hav- 
ing dishonored  his  bills,  would  not  have  been  able  to  enforce  his  claim  against 
the  plaintiffs ;  but  he,  before  the  dishonor  of  the  bills,  having  transferred  the 
goods  to  Kaye,  who  paid  for  them,  the  right  of  property  is  in  the  latter.  All 
acts  of  ownership  were  exercised  by  Collard  and  Kaye ;  Gollard  took  samples 
and  he  and  Kaye  marked  and  coopered  the  casks.  Gollard's  bills  were  immedi- 
ately negotiated  by  the  plaintiffs ;  they  then  became,  and  continued  at  the  time 
of  the  sale  by  Gollard  to  Kaye  paid  vendees,  and  had  no  lien  :  Horncastle  v. 
Farran,  3  B.  ft  A.  497.  It  is  true  no  delivery  order  was  given  by  the  plain- 
tiffs ;  but  that  is  not  usual  till  goods  are  wanted.  The  plaintiffs  themselves 
had  no  delivery  order,  but  they  had  paid  :  so  had  Kaye.  If  either  party  is  to 
sustain  a  loss,  it  should  be  that  person  whose  conduct,  in  giving  credit  to 
a  second  party,  has  enabled  the  latter  to  sell  to  a  third  party,  by  whom  he  has 
been  actually  paid.  Here  the  plaintiffs  were  in  ^ault,  by  suffering  PIC394-1 
Gollard  to  appear  to  third  persons  as  a  vendor  having  title.  The  plain-  ■-  ^ 
tiffs  never  exercised  any  acts  of  ownership :  they  never  touched  the  property. 
[PARKJfi,  J.  They  touched  it  as  much  as  if  they  had  bought  it  from  a  third 
person,  and  had  paid  for  it  and  delivered  it  to  Yates  as  a  warehouseman.  He 
was  their  agent ;  the  goods  were  ascertained^  their  right  to  them  was  ascer- 
tained ;  they  had  put  their  marks  upon  the  casks,  and  there  was  a  valid  contract 
as  between  them  and  Yates,  by  which  the  property  vested  in  them.]  There  was 
an  equally  valid  contract  to  pass  the  property  as  between  the  plaintiffs  and  Col- 
lard. The  plaintiffs  had  not  refused  to  give  Gollard  any  delivery  order,  they 
only  said  if  Gollard  wanted  one  or  two  he  should  have  them ;  but  they  could  not 
have  absolutely  refused  to  give  him  a  general  order  while  his  bills  were  outstand- 
ing without  subjecting  themselves  to  an  action.  Then  Gollard,  having  the  pro- 
perty in  the  rums,  sold  26  puncheons  to  Kaye.  It  is  not  found  that  the  invoice 
held  by  Gollard  was  ever  shown  to  Kaye ;  but  the  plaintiffs,  by  giving  Gollard 
such  a  document,  might  have  misled  purchasers,  and  were  therefore  in  fault. 
It  is  said  that  Kaye  ought  to  have  inquired  whether  the  rums  had  been  actually 
delivered  to  Gollard.  If  he  had  done  so,  Gollard  would  have  showed  him  the 
invoice,  by  which  he  would  have  appeared  as  the  purchaser.  Davis  v.  Bey- 
nolds,4  Gampb.  267,  1  Stark.  115,  shows  that  a  vendor  who  takes  the  vendee's 
acceptance  in  payment  cannot  stop  the  goods  in  transitu.  [Patteson,  J.  Un- 
less the  bill  has  been  dishonored.]  If  the  original  vendor  give  credit,  by  tak- 
ing the  vendee's  acceptance  in  payment,  he  thereby  gives  the  vendee  a  jus  dis- 
ponendi.  Kaye  is  entitled  as  against  *  Yates,  because  he,  by  Gollard,  his  pttoot^-t 
clerk  and  agent,  allowed  Kaye  to  put  his  marks  on  the  casks,  and  thereby  L  ^ 
induced  him  to  give  Gollard  bills  in  payment.  Gollard,  who  is  both  the  vendor 
and  purchaser  of  these  goods,  has  the  management  of  Yates's  cellar,  and  is  per- 
mitted by  him  to  appear  as  if  he  had  the  disposal  of  them.  It  is  not,  there- 
fore, for  Yates  now  to  set  up  a  jus  tertii  against  a  purchaser  from  Gollard.  He 
must  take  the  consequences  of  Gollard's  acts.  [Parke,  J.  Gollard  was  the 
vendor,  as  between  him  and  Kaye,  and  must  be  considered  as  a  third  party, 
unconnected  with  Yates.  Patteson,  J.  In  Graven  v.  Rider,  6  Taunt.  433, 
2  Marsh,  127;  the  goods  were  sold  under  a  contract  to  deliver  them  free  on  board 
a  vessel  named  by  the  buver.  The  vendors  delivered  them  on  board  such  ves- 
sel, and  took  a  receipt  which  purported  that  the  goods  sold  were  received  on 
their  (the  vendors')  account.  The  vendee  accepted  bills  for  the  amount,  but, 
before  they  became  due,  stopped  payment;  and  there,  although  the  master  of 
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the  vessel  had  executed  a  bill  of  lading  to  a  subsequent  purchaser,  it  was  held 
that  the  first  vendors  retained  their  property  in  the  goods  by  keeping  the  receipt 
for  then) ;  and  that  so  long  as  they  kept  the  receipt  in  their  own  hands,  there 
was  not  a  complete  delivery  to  the  buyer.]     In  the  present  case  it  appeared  that 
delivery  notes  were  only  taken  as  wanted.     The  goods  remained  in  the  hands 
of  the  warehouse-keeper  as  the  agent  of  the  purchaser ;  and  the  right  of  pro- 
perty passed  to  the  subsequent  vendees  in  the  same  manner  as  it  did  to  the  first. 
Roscoe  for  Bond  and  Proctor.     It  cannot  be  disputed,  that  at  the  time  of  the 
r^SSBI  ^^^^  ^^  Collard  to  Brown  and  '''Proctor  (which  was  before  Collard's  insol- 
■-         ^  vency),  the  right  of  property  and  possession  had  passed  to  Collard.     The 
original  vendor  could  not  then  have  refused  to  deliver  to  a  purchaser  or  a  sub- 
purchaser.    Then  did  Collard's  subsequent  insolvency  divest  that  right  ?     The 
plaintiffs'  right,  which  revived  on  the  non-payment  of  the  bills  by  OoUard,  was 
merely  an  equitable  lien.     It  is  similar  in  principle  to  the  right  of  stopping  in 
transitu,  which  is  an  equitable  right  only.     This  is  laid  down  by  Buller,  J.,  in 
Lickbarrow  v.  Mason,  6  Eadt,  27,  note,  and  Ellis  v.  Hunt,  8  T.  R.  469,  and  by 
Lord  Kenton  in  Hodgson  v.  Loy,  7  T.  R.  445,  and  Mr.  Bell  in  his  Commen? 
taries  on  the  Laws  of  Scotland,  p.  209,  where  all  the  cases  were  collected,  says 
that  the  right  is  founded  entirely  on  equity.     If  the  right  of  stopping  in  tran- 
situ be  only  an  equitable  lien,  it  is  dear  that  it  cannot  be  exercised  by.  the 
plaintiffs  (who  enabled  Collard  to  go  into  the  market  with  an  apparent  title) 
against  Bond  and  Proctor,  who  are  purchasers  for  value,  and  without  notice 
of  any  defect  of  title  in  the  vendee.     In  Lempriere  v.  Pasley,  2  T.  R.  490, 
AsHUBST,  J.  says,  <<  As  between  a  person  who  has  an  equitable  lien,  and  a  third 
person  who  purchases  the  thing  for  a  valuable  consideration,  and  without  notice, 
the  prior  equitable  lien  shall  not  overreach  the  title  of  the  vendee.^'     So  in 
Snee  v.  Prescott,  reported  in  1  Atkyns,  245,  but  more  accurately  stated  in 
the  judgment  of  Buller,  J.,  in  Lickbarrow  v.  Mason,  6  East,  28,  note,  Lord 
Hardwigke  says,  '^  where  goods  have  been  negotiated  and  sold  again,  there  it 
would  be  mischievous  to  say  that  the  vendor  or  factor  should  have  a  lien  upon 
P^qo^l  the  goods  for  the  price ;  *for  then  no  dealer  would  know  when  he  pur- 
L  ^^' J  chased  goods  safely."     In  Kinlock  v.  Craig,  3  T.  R.  787,  Eyre,  C.  B., 
says,  that  ^'  the  right  of  stopping  goods  in  transitu  never  occurs  but  as  between 
the  vendor  and  vendee;"  an.d  Buller,  J.,  in  Lickbarrow  v.  Mason,  6  East,  31, 
note,  considers  the  terms  vendor  and  vendee,  as  used  by  Eyre,  C.  6.,  to  apply 
to  the  persons  who  buy  of  and  sell  to  each  other.     Bayley,  J.,  in  Hawes  v. 
Watson,  2  B.  &  C.  542,  speaking  of  the  ordinary  case  of  a  vendor  and  vendee, 
says,  '^  In  such  cases,  justice  requires  that  the  vendee  shall  not  have  the  goods 
unless  he  pays  the  price.     If  he  cannot  pay  the  price,  the  vendor  ought  to  have 
his  goods  back;  but  if  the  question  arises,  not  between  the  original  vendor  and 
the  original  vendee,  but  between  the  original  vendor  and  a  purchaser  from  the 
vendee,  that  purchaser  having  paid  the  full  price  for  the  goods,  what  is  the  ho- 
nesty and  justice  of  the  case?  surely  that  the  vendee,  who  has  paid  the  price, 
shall  be  entitled  to  the  possession  of  the  goods." 

The  present  case  must  be  governed  in  principle  by  Lickbarrow  v.  Mason,  2  T.  R. 
63, 1 H.  Bl.  357, 6  East,  20  n.  (a),  which  was  decided  upon  the  ground,  that  the 
property  was  transferred  by  the  endorsement  of  the  bill  of  lading;  which,  in  fact, 
is  no  more  than  a  declaration  by  the  consignee,  that  the  endorsee  of  the  bill  of 
lading  is  the  owner  of  the  goods.  Now,  an  invoice  is  a  declaration  by  the  vendor 
that  the  purchaser  is  the  owner  of  the  goods,  and  it  ought  to  have  the  same  effect. 
In  Green  v.  Haythorne,  1  Stark.  447,  there  had  been  an  invoice  and  samples 
given  to  the  purchasers,  who  resold,  and  the  vendors  had  delivered  (as  here) 
1^3281  P^'^^^  ^^  ^^^  goods  to  different  sub-purchasers ;  and  Lord  ELLENBOROuaH 
I-  ^  *says,  ''I  am  of  opinion  that  this  was  an  executed  contract.  Here  was 
a  sale  of  68  bags,  which  were  delivered  out  by  the  vendors  from  time  to  time, 
according  to  the  order  of  the  vendees,  who  were  furnished  with  an  invoice  and 
samples  to  enable  them  to  go  into  the  market."    A  new  trial  was  moved  for, 
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and  refoised,  on  the  ground  that  the  yendon,  who  had  received  a  delivery  order 
from  the  sah-porchasers  before  the  insolvency  of  the  purchasers,  should  have 
repudiated  it  in  order  to  retain  their  lien.  Here,  it  appears,  that  the  first  bill 
given  by  Collard  for  the  35  puncheons,  purchased  by  him  from  the  plaintiffs  on 
the  28th  of  June,  was  dishonored  on  the  5th  of  October,  and  taken  up  by  the 
plaintiffs;  on  that  day,  therefore,  they  knew  of  his  insolvency.  Yet,  subse- 
quently, on  the  15th  of  October,  and  the  1st  and  7th  of  November,  their  agent, 
Yates,  delivered  three  puncheons  to  the  order  of  the  defendants,  Bond  and  Proc- 
tor. The  plaintiffs  cannot,  after  a  recognition  of  Bond  and  Proctor's  title,  with 
notice  of  Gollard's  insolvency,  turn  round  upon  Bond  and  Proctor,  and  insist  upon 
their  lien.  They  should,  at  least,  when  the  delivery  order  of  Bond  and  Proctor  was 
presented,  on  the  15th  of  October,  have  informed  them  that  Collard  was  insolvent, 
and  that  they  insisted  upon  their  lien.  And  the  delivery  of  two  puncheons  to  the 
order  of  Collard,  and  of  three  to  the  order  of  Bond  and  Proctor,  was  such  a  delivery 
of  part  as  amounted  to  a  constructive  delivery  of  the  whole,  and  put  an  end  to  the 
right  of  the  plaintiffs  to  retain  the  remainder :  Slubey  v.  Hayward,  2  H.  Bl.  504 ; 
Hammond  v.  Anderson,  1  New  R.  69.  It  is  true,  that  a  part  delivery,  where 
some  act  remains  to  be  done  before  '^the  property  in  the  whole  can  vest  ptcQAQi 
in  the  vendee,  will  not  vest  the  whole  in  him ;  and  upon  that  ground  ■-  ^ 
it  was  decided,  in  Hanson  v.  Myer,  6  East,  614,  that  a  part  delivery  of  goods 
did  not  divest  the  right  of  the  vendors  to  stop  the  remainder  in  transitu. 
[Per  Lord  Ellenborouoh,  in  Stoveld  v,  Hughes,  14  East,  313,  and  Little- 
dale,  J.,  in  Simmons  v.  Swift,  5  B.  &  C.  864.]  But  "  whenever  there  is  a 
complete  delivery  of  part  of  one  entire  cargo  to  the  consignee,  the  transitus  is 
ended,  and  the  consignor  cannot  stop  the  remainder :''  per  Baylet,  J.,  in  Craw- 
shay  V.  Eades,  1  B.  &  C.  183.  Supposing  the  plaintiffs,  notwithstanding  the 
sale  by  Collard  to  Bond  and  Proctor,  would  have  had  a  right  to  stop  the  goods, 
that  right  has  been  divested.  The  right  to  stop  in  transitu  is  defeated,  if  the 
goods  have  come  to  the  possession  of  the  vendee :  but  where  they  are  in  the 
possession  of  an  agent  or  warehouseman  (even  the  vendor's),  the  lien  may  be 
defeated  by  circumstances  which  are  evidence  of  delivery ;  as  the  transfer  of 
the  goods  in  the  warehouseman's  books  from  the  vendor's  into  the  vendee's 
name,  Harman  v.  Anderson,  2  Campb.  243 ;  or  the  receipt  of  warehouse  rent 
from  the  vendee.  Hurry  v.  Mangles,  1  Campb.  452;  or  any  act  of  ownership 
exercised  upon  the  goods  by  him,  such  as  the  marking,  or  the  packing  or  un- 
packing the  goods  by  him :  Ellis  v.  Hunt,  3  T.  R.  464 ;  Stoveld  t;.  Hughes, 
14  East,  813;  Wright  v,  Lawes,  4  Esp.  N.  P.  C.  84.  Here  Yates  became  the 
agent  or  servant  to  Collard  as  soon  as  the  latter  marked  and  coopered  the  casks, 
and  had  samples.  The  fact  of  the  plaintiffs  having  omitted  to  give  a  delivery 
order  is  immaterial,  because  their  suffering  Collard  to  deal  with  the  '''pro-  r«33Q-| 
perty  as  his  own  is  stronger  than  any  delivery  order.  In  Foster  v.^  -* 
Frampton,  6  B.  &  C.  107,  the  purchaser  went  to  the  warehouse  of  the  carrier 
and  took  away  part  of  the  goods,  and  desired  that  the  rest  might  remain  in  the 
warehouse,  and  it  was  held  that  the  transitus  was  thereby  at  an  end.  As  to  the 
question  whether  the  plaintiffis  by  giving  a  receipt  enabled  Collard  to  commit  a 
fraud,  and  so  are  precluded  from  recovering,  Batlet,  J.,  in  Hawes  v.  Watson, 
2  B.  &  C.  543,  says,  <'  There  are  many  cases  in  which  it  has  been  held  that  if 
the  first  vendor  does  anything  which  can  be  considered  as  sanctioning  the  sale 
by  his  vendee,  that  destroys  all  right  of  the  former  to  stop  in  transitu." 

E Parke,  J.,  Bond  and  Proctor  took  no  possession.]  Collard,  their  vendor, 
ad  taken  such  possession  as  divests  the  original  vendor's  right  to  stop.  Craven 
V.  Rider,  6  Taunt.  343,  2  Marsh  127,  Holt,  N.  P.  C.  100,  turned  on  very  par- 
ticular circumstances,  and  was  decided  on  the  ground  that  the  person  holding 
the  lighterman's  receipt  had  control  over  the  goods  till  he  had  exchanged  it 
for  the  bill  of  lading. 

Cowling  for  Yates.     First,  assuming  that  Yates  is  to  be  considered  responsi- 
ble for  the  acta,  of  his  clerk  Collard,  those  acts  were^  under  the  circumstances, 
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jastifiable;  Bat,  secondlj,  Yates  is  not  responsible  for  CpUard's  acts,  either  to 
the  plaintiffs  or  to  his  co-defendants,  because  those  acts  all  passed  among  those 
parties  behind  the  back  of  Yates.  Everything  was  the  act  of  Collard ;  Yates 
was  in  ignorance  of  all  until  the  18th  of  November.  Even  the  delivery  of  the 
three  puncheons  was  Col  lard's  act.  It  is  clear  that  the  property  in  the  goods 
r*33n  ^^  changed  by  the  sale.  The  custom  referred  to  is  confined  *merely  to 
•-  -*  the  deliver}/  of  goods,  and  the  want  of  the  delivery  order  is  no  impedi- 
ment to  a  resale.  The  first  question  will  be,  whether  the  plaintiffs  ever  trans- 
ferred away  the  right  of  possession.  If  the  rum  had  been  in  their  own  pos- 
session, they  would,  by  their  sale  to  Collard  on  credit,  have  passed  away  both 
their  right  of  property  and  possession :  Bloxam  v.  Saunders,  4  B.  &  C.  948 ;  per 
Bayley,  J.,  citing  Tooke  v,  HoUingsworth,  5  T.  R.  215.  The  case  must  be 
the  same  where  the  goods  are  in  the  possession  of  an  agent,  unless  the  contrary 
appear  from  some  general  usage  or  peculiar  mode  of  dealing  between  the  parties; 
for  an  agent  stands  in  the  place  of  his  principal,  Wilson  v,  Anderton,  1  B.  & 
Ad.  450 ;  Hardman  v,  Wilcock,  9  Bing.  382 ;  and  although  an  agent  is  estopped 
from  setting  up  the  title  of  third  persons  unless  they  make  a  claim  on  him,  he 
is  not  estopped  if  they  do,  any  more  than  a  tenant  is  estopped  from  disputing 
his  landlord's  title  under  the  same  circumstances :  Pope  v.  Biggs,  9  B.  &  C. 
245.  It  is  even  doubtful  whether  a  usage  between  a  seller  and  his  warehouse- 
man not  to  deliver  without  a  delivery  order  can  be  good  as  against  the  latter, 
when  the  seller  has  parted  with  his  right  of  property  and  also  of  possession ; 
for  it  is  clear  that  an  agent  is  justifiable  in  delivering  goods  to  the  person  enti- 
tled to  them,  although  contrary  to  the  directions  of  his  principal,  and  his  own 
express  promise  to  him  :  Syeds  v.  Hay,  4  T.  R.  260;  per  Jjord  Tenterden  in 
Howard  v.  Tucker,  1  B.  &  Ad.  713 ;  and  per  Parke,  J.,  in  Brandt  v.  Bowlby, 
2  B.  &  Ad.  937,  938.  But  the  usage  proved  has  really  no  application  to  the 
p,:qqo-i  c^SG*  If  the  plaintiffs  had  placed  their  own  goods  in  ^Yates's  warehouse 
^  -'it  would  have  applied,  but  that  was  not  the  case;  and  therefore  the  usage 
rather  tends  to  show  that  the  plaintiffs  never  obtained  the  right  of  possession, 
bat  only  had  the  right  of  having  a  delivery  order  accepted  by  Yates;  and  there 
is  nothing  in  the  usage  to  show  that  they  might  not  pass  away  that  right 
without  a  delivery  order.  The  usage,  too,  if  construed  as  extensively  as  con- 
tended for,  is  bad  in  itself,  as  being  contrary  to  a  general  principle  of  law, 
because  it  would  put  the  agent  in  a  different  position,  as  regards  the  world, 
from  his  principal :  Todd  v,  Beid,  4  B.  &  A.  210.  Customs  encouraging 
trade,  and  merely  contradicting  technical  rules  of  law,  may  be  good;  but 
the  custom  here  should  have  been  more  strictly  proved ;  it  should  have  been 
expressly  made  out  that  the  goods  are  never  considered  in  the  trade  as  deli- 
vered until  a  delivery  order  is  accepted;  or  that  the  goods  cannot  be  delivered 
without  a  delivery  order;  whereas  the  proof  is  confined  to  the  mere  mode 
of  delivery,  to  the  practice  actually  followed  by  warehousemen  in  delivering. 
A  delivery  order  is  not  like  a  dock  warrant,  which  is  the  symbol  of  property, 
and  passes  the  property  mentioned  in  it,  like  bills  of  lading  or  exchange.  A 
delivery  order  is  not  a  negotiable  instrument;  the  want  of  it  will  not  prevent 
a  sale ;  it  only  passes  between  the  owner  of  the  goods  and  the  warehouseman. 
It  is  never  used  before  the  goods  are  wanted  out.  It  is  not  preserved  in  the 
warehouseman's  office  as  a  record  of  the  title  to  the  property.  Suppose  the 
plaintiffs  had  verbally  authorized  Yates  to  deliver  the^um,  and  he  had  done  so, 
could  trover  afterwards  have  been  maintained  on  the  ground  that  they  had  given 
|.^qoo-i  *him  no  written  delivery  order  ?  In  Knowles  v.  Horsfall,  5  B.  &  A.  134, 
L  -■  where  the  custom  relative  to  delivery  orders  was  more  fully  proved  than 
in  the  present  case.  Lord  Tenterden  said,  5  B.  &  A.  139,  that  if  the  plaintiff 
(the  vendee)  had  given  notice  of  the  sale  to  the  warehouse-keeper,  the  latter 
would  not  then  have  been  justified  in  delivering  the  goods  to  any  other  order 
than  that  of  the  plaintiff.  In  fact,  delivery  orders  seem  to  have  been  intro- 
duced to  obviate  the  difficulty  which  the  warehouseman  might  be  under  in 
YoL.  XXVIL— 10 
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knowiDg  to  whom  he  should  deliver.  Such  an  order,  signed  hj  the  person  in 
whose  name  the  goods  stood,  wonld  naturally  he  the  best  evidence  of  a  right  to 
a  delivery.  This  is  solely  for  the  convenience  and  advantage  of  the  warehouse- 
man ;  but  if  he  obtains  by  any  other  means  the  knowledge  that  the  buyer  is 
entitled  to  the  right  of  possession,  he  will  be  justified  in  delivering  to  him. 
The  invoice  is  sufficient  evidence ;  and  the  case  is  the  same  in  the  present 
instance  as  if  the  invoice  had  been  shown  to  Yates;  for  if  Yates -is  to  be  re- 
sponsible for  Collard's  acts,  Collard's  knowledge  must  be  taken  to  be  his. 

If,  then,  Yates  may  set  up  the  rights  of  others,  the  plaintiff's  right  of  stop- 
page in  transitu  is  extinguished  by  Oollard's  resale  while  the  bills  given  by  him 
were  outstanding :  Davis  v.  Reynolds,  1  Stark.  115 ;  4  Camp.  267.  Craven  r. 
Byder,  6  Taunt.  433,  2  Marsh.  127,  is  distinguishable :  the  reason  of  that  de- 
cbion  is  shown  by  the  judgment  of  Lord  Tenterdbn  in  Buck  v.  Hatfield,  5  B. 
&  A.  632.  The  delivery  also  of  the  samples  by  the  plaintiffs  to  Collard  extia- 
guii^hed  the  right  of  stoppage ;  for  the  delivery  of  part  is  a  delivery  of  the  whole. 
(On  Hhi8  point  he  referred  to  cases  which  have  been  already  mentioned.)  r^oo  i-i 
This  is  more  particularly  the  case  when  the  part  delivered  consists  of^  ^ 

samples,  as  in  the  present  instance,  which  are  intended  to  be  carried  to  market, 
and  exhibited  as  part  of  a  larger  quantity  supposed  to  be  in  the  power  of  the 
holder  of  them :  Hind  v,  Whitehouse,  7  East,  558;  Foster  v,  Frampton,  2  Car. 
&  P.  470;  8.  C.  6  B.  &  C.  107.  In  Cooper  v.  Elston,  7  T.  B.  14,  and  Blozam 
V.  Morley,  4  B.  &  C.  951,  the  samples  were  not  parcel  of  the  bulk.  (He  also 
relied  upon  the  marking  of  the  ca£^s,  as  showing  a  delivery,  and  extinguishing 
the  right  to  stop  in  transitu.)  Besides,  the  plaintiffs  are  estopped  from  claim- 
ing the  rum  as  against  Yates,  by  suffering  Collard  to  cooper  and  mark  the  casks, 
and  act  as  the  owner :  they  have  put  it  in  his  power  to  commit  a  fraud  on  Yates 
and  the  world ;  and,  although  the  master  is  generally  responsible  for  the  acts  of 
his  servant,  he  is  not  so  responsible  to  another  person  by  whose  improper  con- 
duct those  acts  are  produced.  The  plaintiffs  contend  that  Yates  is  liable  for 
allowing  Collard  to  deal  on  his  own  account ;  but  it  is  not  found  that  he  allowed 
Collard  to  use  his,  Yates's,  warehouse  as  his  own.  The  plaintiffs  should  have 
informed  Yates  of  the  sale  to  Collard.  They  knew  Collard  was  his  clerk,  and 
had  the  control  over  the  warehouse,  and  might  commit  a  fraud  on  his  master ; 
and  they  put  it  in  his  power  to  do  so  by  delivering  the  invoice,  samples,  &c. 
The  plaintiffs  sold  to  Collard  on  the  same  days  they  purchased  of  Yat«s,  at  in- 
creased profit.  They,  in  effect,  bought  for  Collard  on  commission.  '  They  gave 
him  vouchers  and  samples,  and  '''allowed  him  to  cooper,  in  order  that  he  r^ooR-i 
might  go  into  the  market  and  obtain  purchasers ;  and,  if  he  failed  in  that,  ^  -* 

they  intended  to  reserve  to  themselves  the  power  of  coming  on  Yates,  by  keep* 
ing  back  the  delivery  orders.  They  never  informed  Yates  of  the  application 
made  by  Collard  to  them  for  such  orders,  even  after  the  5th  of  October,  when 
the  first  bill  was  dishonored.  The  right  of  stoppage  ought  to  have  been  exer- 
cised within  a  reasonable  time  after  they  were  aware  of  Collard's  insolvent  situ* 
ation :  Green  v,  Haythorne,  1  Stark.  447. 

But  if  the  plaintiffs  are  entitled  to  recover  any  portion,  then  Yates's  co-de- 
fendants ought,  as  to  so  much,  to  be  barred  of  their  claims  against  him.  They 
were  guilty  of  negligence,  at  least,  in  not  inquiring  into  CoUard's  title  to  the 
rums.  The  circumstances  ought  to  have  excited  their  suspicion,  and  they  should 
have  made  inquiries  of  l^tes,  and  of  the  custom-house  officer  who  superintended 
the  bonded  warehouse,  and  who,  by  6  G-.  4,  c.  112,  s.  9,  is  bound  to  keep  a 
transfer  book,  open  to  the  public.  After  dealing  with  Collard  as  a  principal, 
they  have  no  right  to  fall  back  on  Yates,  who  is  to  be  considered,  as  far  as  they 
are  concerned,  as  unconnected  with  Collard.  Bond  and  Proctor  merely  received 
the  samples  which  the  plaintiffs  had  left  in  Collard's  possession,  and  which  the 
latter  had  kept  concealed  from  Yates.  If  the  taking  of  samples,  the  marking, 
&c.,  are  not  to  be  considered  as  amounting  to  a  delivery,  and  barring  the  right 
of  stoppage  in  transitu,  then  neither  of  the  co-defendants  ever  obtained  the  pos- 
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tenioii,  &iid  it  is  clear  that  they  never  acquired  the  reputed  ownership :  Knowles 
V.  Horsfall,  5  B.  &  A.  134. 

^^g-i  *I>ENMAN,  C.  J.  In  this  case  it  appears  that  the  plaintiffs  purchased 
^  -*  46  puncheons  of  rum  lying  in  the  warehouse  of  the  defendant  Yates,  and 
|»ud  for  them,  and  thus  became  the  owners.  They  sold  a  part  of  the  rum  to 
CoUud,  a  clerk  in  the  service  of  Yates,  and  he  paid  for  that  part  by  bills,  which 
were  afterwards,  but  before  the  plaintiffs  had  demanded  possession  of  the  rum, 
dishonored.  The  right  of  property  and  possession  thereby  revested  in  the 
plaintifis,  unless  something  had  been  done  in  the  interval  to  divest  them  of  their 
right  of  possession.  While  the  bills  were  running,  Gollard  had  the  power  to 
take  the  rum  into  his  possession,  and  to  dispose  of  and  sell  it,  but  he  did  not 
exercise  that  power  by  any  sufficient  means.  The  invariable  mode  of  delivering 
goods  sold  while  in  warehouses  in  Liverpool,  is  found  to  be  by  the  vendors  hand- 
ing to  the  vendees  delivery  orders ;  and  hero  Collard  obtained  no  delivery  orders 
except  for  two  puncheons.  It  is  said  that  the  delivery  of  a  part  operates  in  law 
as  a  coDstmctive  delivery  of  the  whole }  but  that  is  so  only  where  the  delivery  of 
part  is  intended  to  be  a  delivery  of  the  whole.  Here  that  was  not  so ;  for  the 
plaintiffs,  by  refusing  to  deliver  more  than  the  two  puncheons,  gave  notice  to 
Collard  that  they  meant  to  retain  possession  of  the  rest. 

The  taking  of  samples  and  coopering  are  circumstances  from  which  a  jury 
might  infer  an  actual  delivery  of  the  whole ;  but  that  is  not  found  as  a  fact  in 
the  case,  and  I  think  the  circumstances  do  not  make  it  incumbent  on  the  court 
to  say  there  was  such  a  delivery  of  the  whole.  If  I  had  been  on  the  jury,  I 
should  have  found  that  there  was  no  such  actual  delivery.  It  has  been  con- 
poQ^i  teii<l6<^  that  the  plaintiffs,  after  ^having  received  notice  of  the  dishonor 
*>  -'of  the  bills  by  Collard,  were  bound  to  take  some  steps  to  enforce  their 
lien;  hntit  seems  to  me  that  nothing  short  of  an  actual  delivery  could  divest  a 
Te&d<^  of  the  right  to  stop  in  transitu,  which  is  admitted  to  be  analogous  to  the 
right  of  retaining.  That  being  so,  Yates,  then,  is  not  able  to  set  up  as  against 
the  plaintil^  the  act  of  any  third  party,  and  therefore  is  not  entitled  to  retain 
the  possession  of  the  rum.  It  has  been  said  that  the  plaintiffs  cannot  recover, 
becMse  they  have  given  Collard  the  means  of  going  into  the  market  with  an  ap- 
parent title  to  the  property :  the  answer  to  that  is,  he  had  not  that  evidence  of  a 
transfer  to  him,  without  which  any  purchaser's  title  would  have  been  imperfect. 
Under  all  the  circumstances,  I  think  the  right  of  property  and  pdssession  as .  to 
the  44  puncheons  remained  in  the  plaintiffs,  and  that  they  are  entitled  to  recover. 

Ltttlkdale,  J.  I  think  the  property  and  right  to  the  possession  of  the  44 
puncheons  of  mm  are  in  the  plaintiffs.  They  sold  to  Collard  a  parcel  of  goods 
in  June,  and  another  parcel  in  August.  The  first  parcel  was  paid  for  by  two 
bills  of  exchange,  which  were  dishonored,  and  taken  up  by  the  plaintiffs  to  save 
their  own  credit ;  and  those  goods  not  having  been  paid  for  by  Collard,  he  has 
clearly  no  right  of  property  in  them. 

As  to  the  second  parcel ;  Collard  became  insolvent  in  November ;  the  bills 
given  by  him  for  the  goods  were  dishonored.  The  plaintiffs,  therefore  (unless 
something  had  been  done  to  prevent  it,  in  the  interval  between  the  purchase  by 
Collard  and  the  dishonor  of  his  bills),  might  resume  possession  and  prevent  the 
r*3381  ^^^^^^^7*  *^bo  oi^ly  question  is,  whether,  in  the  interval,  anything  of 
^  ^  that  nature  was  done  by«Collard.  The  invariable  mode  of  delivering 
goods  sold  while  they  are  lying  in  warehouses  at  Liverpool,  is  by  the  vendor 
haadiDg  delivery  orders  to  the  vendee.  The  plaintiffs  had  not  given  to  Collard 
orders  for  the  rum  in  question,  therefore  there  had  not  been  a  delivery  to  him 
m  the  usual  mode.  Had  he,  then,  acquired  the  possession  Tas  he  undoubtedly 
Biigfat)  in  any  other  way  ?  An  invoice  was  delivered.  In  the  case  of  any  sale 
of  goods,  the  common  course  is  for  the  vendor  to  deliver  to  the  vendee  an 
iDToioe,  but  that  does  not  vest  the  actual  possession  of  the  goods  in  the  vendee. 
Tbe  delivering  of  the  invoice,  therefore,  did  not  give  Collard  any  colorable  title. 
TheOi  after  receiving  the  invoice,  Collard  coopered  and  marked  the  casks.    The 
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coopering  was  an  act  which  might  be  done  in  order  to  ascertain  that  the  casks 
were  in  proper  order.  The  marking  of  the  casks  with  his  initials  is  an  act 
which  looks  much  more  like  taking  possession.  But  GoUard  knew  at  the  time 
that  he  had  no  delivery  order.  He  was  a  clerk  to  Yates,  and  had  the  manage- 
ment of  his  cellar,  and  full  power  to  mark  and  guage  the  casks  as  he  pleased. 
If  that  act  had  been  done  with  the  approbation  of  Yates,  the  latter  knowing 
that  Collard  had  bought  the  rum,  it  might  have  been  sufficient  to  vest  the  actnat! 
possession  in  the  latter.  But  that  was  not  so.  It  seems,  therefore,  to  me  that 
Collard  had  not  done  sufficient  to  take  the  possession  :  and  then,  the  bills  hav- 
ing been  dishonored  on  the  Ist  of  September,  the  plaintiffs  were  entitled  to 
retain. 

It  remains  to  be  considered  whether  the  fact  of  Collard  having  sold  part  of 
the  rums  to  Kaye,  and  to  Bond  ""and  Proctor,  and  the  acts  done  by  p^eooqi 
them,  make  any  difference.     It  is  a  general  principle  of  law,  that  a  man   ^  ^ 

who  has  not  the  property  and  right  of  possession  in  goods  cannot  transfer  them 
to  a  vendee  ;  and,  therefore,  if  the  original  vendor  chooses  to  retain  or  stop  in 
transitu,  a  second  vendee  is  in  no  better  situation  than  the  first.  Then  it  is 
said  there  was  a  part  delivery  here,  and  that  that,  in  point  of  law,  operated  as 
a  constructive  delivery  of  the  whole.  But  that  rule  is  confined  to  cases  where 
the  delivery  of  part  is  intended  to  be  a  delivery  of  the  whole :  Bunney  r. 
Poyntz,  4  B.  &  Ad.  568,  not  reported  when  this  case  was  argued;  Simmons  v. 
Swift,  5  B.  &  C.  857.  On  the  contrary,  there  was  in  this  case  an  express  re- 
fusal to  deliver  the  whole. 

There  are  two  general  principles  of  law  which  must  decide  the  present  case ; 
the  one  is,  that  so  long  as  goods  sold  and  unpaid  for  remain  in  the  immediate 
possession  of  the  vendor,  he  may  refuse  to  deliver  them ;  and  if  they  remain  in 
the  possession  of  his  agent,  i.  e.  a  warehouseman  or  carrier,  he  may  stop  them. 
The  other  is,  that  a  second  vendee  of  a  chattel  cannot  stand  in  a  better  situation 
than  his  vendor. 

Parke,  J.  I  am  of  the  same  opinion.  No  doubtful  principle  of  law  is  in- 
volved in  this  case.  The  question  is,  what  inferences  ought  to  be  drawn  from 
the  facts  given  in  evidence ;  and,  particularly,  whether  there  has  been  a  delivery 
of  the  44  puncheons  of  rum  to  Collard,  or  of  18  puncheons  to  Bond  and  Proctor, 
or  26  to  Kaye  ?  Those  are  questions  of  fact.  The  issue  is,  whether  the  plain- 
tiffs are  entitled  to  the  property  in,  or  to  the  right  of  possession  of  44  puncheons 
of  '''rum  marked  and  numbered  as  stated  in  the  issue,  and  being  in  the  r^o^/)-! 
warehouse  of  the  defendant  Yates.  Collard  purchased  of  the  plaintiffs.  ^  -^ 
Kaye,  Bond  and  Proctor,  are  sub-purchasers.  It  is  clear  that  the  plaintifGi 
were,  originally,  entitled  to  the  goods.  An  invoice  was  made  out  to  them,  and 
the  price  was  paid  by  them.  I  take  it  to  be  clear  that  by  the  law  of  England 
the  sale  of  a  specific  chattel  passes  the  property  in  it  to  the  vendee  withont 
delivery.  The  general  doctrine  that  the  property  in  chattels  passes  by  a  con- 
tract of  sale  to  a  vendee  without  delivery  is  questioned  in  Bailey  v.  Culverwell, 
see  Com.  Dig.  Biens,  D.  3 ;  2  Mann.  &  Ry.  566,  in  a  note  by  the  reporters ; 
but  I  apprehend  the  rule  is  correct  as  confined  to  a  bargain  for  a  specific  chattel. 
Where  there  is  a  sale  of  goods  generally,  no  property  in  them  passes  till  de- 
livery, because  until  then  the  very  goods  sold  are  not  ascertained;  but  where, 
by  the  contract  itself,  the  vendor  appropriatev'to  the  vendee  a  specific  chattel, 
and  the  latter  thereby  agrees  to  take  that  specific  chattel,  and  to  pay  the  stipn* 
lated  price,  the  parties  are  then  in  the  same  situation  as  they  would  be  after  a 
delivery  of  goods  in  pursuance  of  a  general  contract.  The  very  appropriation 
of  the  chattel  is  equivalent  to  delivery  by  the  vendor,  and  the  assent  of  the 
vendee  to  take  the  specific  chattel,  and  to  pay  the  price,  is  equivalent  to  his 
accepting  possession.  The  effect  of  the  contract,  therefore,  is  to  vest  the  pro- 
perty in  the  bargainee. 

The  defendant  Yates  is  a  warehouseman,  and  therefore  may  set  up  the  jus 
tertii ;  then  the  question  is,  whether  any  third  persons  are  entitled  ?    The  phun« 
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r^^4l1  ^^^^  pstrted  ^with  the  property  in  the  goods.  They  sold  to  Collard,  but 
^  -'he  did  not  take  the  actual  possession.  There  was  no  delivery  order,  nor 
was  the  rum  delivered  to  him.  The  whole  quantity  sold  to  him  in  June  and 
August  was  paid  for  by  bills,  three  of  which  were  dishonored  before  the  plain- 
tiffs demanded  the  possession,  and  one  bill  afterwards ;  and  Collard  had  become 
generally  insolvent  before  the  demand  was  made.  It  is  said  that  Collard  is 
entitled  to  the  property  in  the  goods ;  but  the  plaintiffs  were  vendors  retaining 
the  possession,  and  every  vendor  has  a  lien  until  he  is  paid.  It  is  true  that 
their  lien  was  suspended  as  long  as  the  bills  were  running ;  but  it  revived  as 
soon  as  they  were  dishonored.  On  the  16th  of  November  Collard  had  dis- 
honored three  bills,  and  had  become  insolvent,  and  was  known  to  be  so.  The 
lien  of  the  vendors  then  revived.  If  they  had  parted  with  the  actual  possession, 
and  the  goods  had  remaned  in  the  hands  of  a  carrier,  they  would  have  been 
entitled  to  stop  them  in  transitu,  unless  the  sub-purchasers  from  Collard  had 
taken  actual  possession,  and  not  having  parted  with  the  possession  at  all,  they 
have  a  right  to  retain  it  under  the  same  circumstances. 

If,  indeed,  Collard  had  taken  possession  of  these  goods,  then  the  plaintiff's 
right  was  at  an  end.  It  is  true  he  had  taken  samples  ;  but  they  were  not  part 
of  the  bulk  of  the  commodity  to  be  delivered.  Then  it  is  said  that  by  taking 
possession  of  the  two  puncheons,  he  took  possession  of  the  whole;  but  it  is 
clearly  established,  that  if  part  be  delivered  with  an  intent  to  separate  that  part 
from  the  rest,  it  is  not  an  inchoate  delivery  of  the  whole,  so  as  to  divest  the 
rn^oAoi  right  of  property  out  of  the  vendor.  Here  the  vendors,  on  being  *asked 
•-  -*  to  give  a  delivery  order  for  the  whole,  said  they  would  give  an  order 
for  one  or  two  puncheons  only ;  thereby  separating  that  part  distinctly  from  the 
rest.  As  to  the  marking;  that  is  an  equivocal  act :  it  may  be  for  the  purpose  of 
taking  possession,  or  merely  for  that  of  identifying  the  property.  Besides,  here 
it  is  proved  that  the  invariable  mode  of  delivering  goods  sold  while  they  are  in 
warehouses  at  Liverpool,  is  by  giving  the  vendee  a  delivery  order.  I  agree  that, 
notwithstanding  such  custom,  there  may  be  a  delivery  by  some  other  mode. 
The  absence  of  a  customary  order,  however,  is  a  strong  circumstance  to  show 
that  possession  was  not  intended  to  be  delivered,  where  the  acts  relied  upon  to 
show  that  possession  was  taken,  are  equivocal.  These  are  all  the  facts  of  the 
ease,  as  far  as  they  relate  to  Collard.  Then  it  is  said  that  Collard  sold  26  pun- 
cheons to  Kaye,  and  18  to  Bond  and  Proctor,  that  possession  has  been  taken  by 
them,  and  the  lien  of  the  plaintiffs  was  thereby  divested.  Kaye  coopered  and 
gauged  the  casks.  Now,  gauging  is  an  equivocal  act ;  it  might  be  done  to  as- 
certain the  quantity  contained  in  them,  before  he  paid  for  them.  Coopering  is 
an  act  much  more  like  taking  possession ;  and  it  is  the  only  part  of  the  case 
npon  which  I  have  entertained  any  doubt.  But  when  we  consider  that  it  was 
objected  to  at  first,  and  until  Collard  interfered ;  and  that  a  delivery  order,  which 
is  the  usual  mode  of  transferring  property  from  vendor  to  vendee,  at  Liverpool, 
was  wanting  in  this  instance, — I  think  we  ought  not  to  come  to  the  conclusion 
that  Kaye  took  possession,  merely  because  he  coopered  and  gauged  the  casks. 
As  to  Bond  and  Proctor,  the  case  is  less  strong,  for  they  never  coopered  or 
r^oAQi  g^ug6<^*  Then  there  was  no  ^delivery  to  the  sub-vendees;  and  the 
^  -*  rule  is  clear  that  a  second  vendee,  who  neglects  to  take  either  actual 
or  constructive  possession,  is  in  the  same  situation  as  the  first  vendee  under  whom 
he  claims.  He  gets  the  title  defeasible  on  non-payment  of  the  price  by  the  first 
vendee  :  Craven  v.  Ryder,  6  Taunt.  433,  2  Marsh.  127.  There  is  no  question 
on  these  propositions  of  law.  The  only  difficulty  is  one  of  fact, — whether  there 
was  a  delivery  or  not.  It  being  thus  established  that  Yates  is  liable  to  the  plain- 
tiffs, another  point  arises ;  and  that  is,  whether  he  has  made  himself  liable  by 
his  own  conduct  to  the  sub -purchasers  also.  If  he  had  undertaken  to  de- 
liver to  them,  or  represented  to  them  that  they  were  the  goods  of  Collard,  and 
they  had  acted  on  the  faith  of  that  engagement  or  representation,  he  might  be 
liable  to  them ;  but  there  is  nothing  to  show  that.     As  to  Bond  and  Proctor, 
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nothing  of  the  sort  took  place;  and,  with  regard  to  Kaye,  the  only  circumstance 
is,  that  he  was  allowed  to  gauge  the  casks :  but  it  would  he  going  very  far  to  say, 
considering  the  circumstances  under  which  it  took  place,  that  this  was  an  admis- 
sion by  Yates  that  Kaye  might  have  full  possession  whenever  he  pleased ;  nor 
does  it  appear  that  Kaye  was  induced  to  alter  his  condition  in  consequence. 
Therefore  he,  as  well  as  Bond  and  Proctor,  is  without  remedy  against  Yates. 

Patteson,  J.     The  question  to  be  decided  in  this  case  is  one  rather  of  fact 
than  of  law.     The  only  doubtful  point  is,  whether  possession  of  the  goods  has 
been  taken  by  Collard  or  his  sub-vendees.     We  are  empowered  by  the  case  to 
draw  from  the  facts  the  same  *inference  which  a  jury  might.     Now  it  r*Q44-i 
appears  that  Yates  sold  the  goods  to  the  plaintiffs,  and  they  paid  for  *-         ^ 
them.     The  property  thereby  was  transferred  to  them,  and  when  they  sold,  it 
was  in  like  manner  transferred  to  the  sub-vendee,  subject  to  the  right  of  stop- 
page in  transitu.     The  sale  to  the  plaintiffs  placed  Yates  in  the  situation  of 
warehouseman  to  them.    It  is  found  to  be  the  invariable  mode  of  delivering 
goods  sold,  while  lying  in  warehouses  at  Liverpool,  for  the  vendor  to  give  the 
vendee  a  delivery  order  on  the  warehouseman.     The  difficulty  in  this  case  arises 
from  that  circumstance,  and  also  from  Collard's  filling  two  characters,  that  of 
clerk  to  Yates,  and  that  of  purchaser.     If  there  had  been  transfer  books,  and 
the  transfer  had  been  into  Collard's  name,  he  might  have  made  a  good  title  to 
the  sub-purchasers ;  but  here  the  goods  remain  with  the  warehouseman  in   the 
name  of  the  first  purchasers,  although  there  may  be  twenty  different  changes  of 
property.     The  acts  relied  on  to  show  that  Collard  took  possession  are,  that  ho 
took  samples,  and  that  he  coopered  and  gauged  the  casks ;  but  the  rums  were 
sampled  on  the  quay  when  landed,  and  the  samples  were  clearly  no  part  of  the 
bulk  sold.     If  the  coopering  had  been  by  a  purchaser  from  the  plaintiffs,  who 
was  wholly  unconnected  with  Yates,  and  who  had  been  suffered  by  Yates  to 
cooper  the  casks  in  the  warehouse,  I  am  not  prepared  to  say  that  that  would  not 
have  been  an  act  of  ownership  from  which  I  should  have  inferred  a  delivery  to, 
and  an  actual  possession  by  Collard.     But  he  was  Yates's  clerk,  and  had  the 
control  over  his  cellar,  and  coopered  the  casks  immediately  after  he  had  made 
the  purchase.     The  plaintiffs  refused  to  give  him  a  general  delivery  order ;  they 
could  not  do  a  more  deliberate  act  to  show  that  they  did  not  intend  to  give  him 
♦the  actual  possession.     The  coopering  was  referable  rather  to  his  cha-  r*o4c-i 
racter  of  clerk  to  Yates,  than  to  that  of  a  purchaser  from  the  plaintiffs ;  ^         -■ 
and,  if  so,  it  was  not  a  taking  possession  by  him.     Then,  it  is  said,  the  resale 
to  Bond  and  Proctor,  and  to  Kaye,  alters  the  case,  because  they  have  paid  Col- 
lard ;  but  that  is  immaterial,  except  so  far  as  it  would  prevent  Collard  (as  against 
them)  from  stopping  in  transitu.     But  it  does  not  divest  the  original  vendor  of 
his  right  to  stop  in  transitu :  Craven  v.  Eyder,  6  Taunt.  433,  2  Marsh.  127. 
Collard's  bills  having  been  dishonored,  the  plaintiffs  were  clearly  entitled  to  re- 
tain :  Davis  v.  Reynolds,  1  Stark.  116,  4  Camp.  267.     The  act  of  coopering  by 
Kaye,  therefore,  as  against  the  plaintiffs,  can  have  no  greater  effect  than  the  act 
of  coopering  by  Collard.     Then,  as  between  Yates  and  Kaye,  a  question  arises 
whether  the  property  was  vested  in  Kaye,  the  sub-purchaser,  as  against  Yates. 
It  appears  that  Kaye,  after  Yates's  other  clerk  had  refused  to  allow  him  to 
cooper  the  puncheons,  obtained  permission  of  Collard  to  do  so.     Now,  here  again, 
the  difficulty  arises  from  the  fact  of  Collard  being  both  seller  of  the  rums  to 
Kaye,  and  servant  to  Yates.     If  he  had  been  a  person  wholly  unconnected  with 
Yates,  the  act  done  by  him  would  only  have  been  referable  to  his  character  of 
seller.     And  if  Collard  had  not  been  the  seller,  and  Kaye  had  been  suffered  by 
Collard,  as  the  clerk  of  Yates,  to  cooper  the  casks,  Yates  might  have  been  bound 
by  his  act.     But  here  Kaye  knew  Collard  to  be  the  seller  of  the  rums,  and, 
knowing  also  that  the  other  clerk  of  Yates  would  not  allow  him  to  cooper  the 
casks,  he  applied  for  and  obtained  permission  of  Collard.     The  latter,  therefore, 
must  be  considered  as  ^having  acted  in  his  character  of  purchaser  and  pto^fs-i 
seller;  and  not  of  clerk  to  Yates.    YateS;  therefore,  is  not  bound  by  his  ^        -' 
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aet  is  the  ftct  of  an  ageot,  but  Kaye  mast  take  the  coDsequences  of  the  aets  of 
CoUard ;  and,  consequently,  the  property  was  not  in  Eaye  as  against  Yates. 
The  plaintiflb  are  therefore  entitled  to  jadgment. 

The  jadgment  was  given  generally  for  the  plaintiffs ;  bat,  on  application  after- 
wards made,  it  was  referred  to  Parke,  J.,  to  order  specially  at  chambers  how 
the  jadgment  should  be  drawn  ap. 

By  a  rale  of  Court  of  Hilary  term,  1834,  reciting  the  rule  for  jadgment,  and 
an  order  made  by  Parke,  J.,  on  the  23d  of  December,  whereby  it  appeared 
that  the  ram  claimed  by  Kaye,  Bond,  and  Proctor,  had  been  delivered  to  the 
plaintiffs,  and  their  costs  paid  by  the  defendant  Yates,  it  was  ordered  that 
Yates  should  be  discharged  from  all  claim  by  the  plaintiffs  in  respect  of  the 
damages  and  costs  in  the  postea,  costs,  and  all  the  other  matters  in  issue.  And, 
after  reciting  farther,  that  the  Master  had  been,  by  the  above  order,  directed  to 
tax  the  ooetB  of  the  defendant  Yates  for  preparing  the  brief  or  briefs  (as  he 
might  think  fit)  for  the  trial,  and  of  one  witness,  such  brief  or  briefs  to  be  such 
as  ought  to  have  been  prepared  and  given  for  the  purpose  of  making  out  Yates's 
defence  as  to  the  three  puncheons  of  rum,  and  as  to  the  alleged  acts  by  which 
it  was  contended  that  he  would  be  personally  liable  to  the  plaintiffs  though  the 
other  defendants  should  not  be,  and  also  the  costs  of  Yates  appearing  by  ooun- 
ael,  and  arguing  the  special  case,  on  the  like  principle  ;  and  reciting  the  Mas- 
ter's allocatur  for  34^.  13f.  8c^.,  it  was  ordered,  that  the  said  costs  should  be 
r*34n  *^^  ^^  ^^^  plaintiffs  to  Yates.  And,  after  reciting  also,  that  the  Master, 
^  -'by  the  said  order,  was  further  directed  to  tax  the  costs  of  the  defendant 
Yates  of  the  action  brought  against  him,  of  his  application  to  interplead,  and  of 
this  cause,  and  that  it  appeared  by  the  Master's  allocatur  that  he  had  taxed 
them  at  163/.  16«.  4J.,  it  was  further  ordered  that  the  defendants,  Kaye,  Bond, 
and  Pktwtor,  should  pay  the  same,  together  with  the  costs  paid  by  the  defendant 
Tates  to  the  plaintiffs  (after  giving  credit  for  the  said  costs  to  be  paid  by  the 
pUintiffs,  when  received,  to  Yates),  upon  a  pro  rata  according  to  the  value  of 
the  goods  respectively  claimed  by  them  (but  not  including  the  three  puncheons 
of  rum  delivered  to  the  defendants  Bond  and  Proctor),  to  be  settled  by  the 
Master  in  case  of  difference ;  and  in  case  the  said  moneys  should  not  be  received 
from  the  plaintiffs  at  the  time  when  the  respective  amounts  to  be  paid  by  the 
other  defendante  should  be  ascertained,  that  the  same  when  received  by  the 
defendant  Yates  should  be  paid  over  to  the  other  defendants  in  like  proportion, 
Co  be  settled  in  like  manner  in  case  of  difference. 


The  KING  v.  HOLDEN  and  Another.     June  8. 

An  indictment  found  at  the  Suffolk  Lent  assizes,  1833,  on  a  charge  of  felony  preferred  in 
September,  1832,  was  remoyed  into  K.  B.  by  certiorari,  and  a  motion  made  to  award 
a  venire  into  another  connty,  on  a  suggestion  that  a  fair  trial  could  not  be  had  in  Suf- 
folk ;  in  support  of  which  application  many  affidayits  were  put  in,  sworn  in  the  autumn 
of  1882,  showing  that  a  strong  prejudice  existed  in  Suffolk  against  the  defendants, 
oa  the  snbjeet  of  this  charge. 

The  Court  held,  that  there  were  not  sufficient  grounds  laid  for  remo?ing  an  Indictment 
from  the  body  of  a  large  county,  and  discharged  the  rule. 

The  defendants  in  September,  1832,  were  charged  before  two  justices  with 
an  unnatural  crime,  said  to  have  been  committed  within  the  liberty  of  Bury  St. 
r^3481  ^^^o^^'^'y  Suffolk.  They  were  discharged  on  giving  '''bail  for  their  ap- 
^  ^  pearance  at  the  Suffolk  Lent  assizes,  1833,  at  Bury.  In  Michaelmas 
term,  1832,  Sir  James  Scarlett  obtained  a  rule  absolute  in  the  first  instance, 
for  a  certiorari  to  the  justices  of  oyer  and  terminer  for  the  county  of  Suffolk,  to 
remove  into  this  Court  any  indictment  that  might  bb  found  against  the  defen- 
dants, or  either  of  them,  at  the  next  assises  for  the  said  connty.  A  bill  was 
foasd  agunst  the  defendant  at  the  late  assizes  for  a  capital  felony.  Before  the 
bill  was  returned,  or  the  certiorari  served,  an  application  had  been  made  to  the 
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learned  Jadge  sittiDg  on  the  crown  side  at  the  assizes,  to  call  the  defendants  on 
their  recognisances,  which  was  done  and  their  recognisances  estreated.  The 
certiorari  being  afterwards  served,  the  defendants  put  in  fresh  bail  in  this  Court 
before  a  Judge  at  chambers,  and  the  estreated  recognisances  were  then  dis- 
charged, the  prosecutor  making  no  opposition.  The  defendants  pleaded  to  the 
indictment  in  this  Court ;  and,  in  Easter  term.  Sir  James  ScarleU  moved  for 
a  rule  to  show  cause  why  a  suggestion  should  not  be  entered  upon  the  roll,  that 
a  fair  and  impartial  trial  of  the  issue  joined  in  this  prosecution  could  not  be 
had  by  a  jury  of  the  county  of  Suffolk,  and  why  the  said  issue  should  not  be 
tried  by  a  jury  of  the  county  of  Kent,  or  of  such  other  county  as  this  Court 
should  direct.  It  was  stated  that  the  liberty  of  Bury  St.  Edmund's  compre- 
hends nearly  half  the  county ;  and  that,  by  the  ordinary  practice,  the  defen- 
dants, being  indicted  for  an  offence  committed  within  the  liberty,  would  be 
tried  by  a  jury  from  thence.  In  support  of  the  present  application  many 
affidavits  were  referred  to  (sworn  in  the  autumn  of  1832,  and  used  upon 
the  application  for  a  certiorari),  showing  that  a  strong  prejudice  existed 
in  the  county  against  the  '^'defendants  on  the  subject  of  this  charge,  r^q^o-i 
and  stating  the  belief  of  the  deponents  that  it  could  not  be  fairly  and  ^  -* 
impartially  tried  in  Suffolk. 

Bj/les  now  showed  cause.  It  is  admitted  that  the  court  has  power  to  award  a 
venire  into  a  foreign  county  on  a  proper  suggestion.  On  the  removal  of  an  in- 
dictment by  certiorari,  and  plea  of  the  general  issue,  the  trial,  at  common  law 
would  be  at  bar,  by  a  jury  of  the  county.  A  writ  of  nisi  prius  may  indeed  issue, 
by  consent  of  the  Attorney-General  (2  Inst.  424) ;  but  still  it  must  go  into  the 
proper  county,  unless  there  be  a  suggestion  of  the  nature  here  applied  for,  which 
estops  both  parties.  Yet,  although  the  court  may  award  a  venire  into  a  foreign 
county  by  means  of  a  suggestion,  no  instance  can  be  found  in  which  such  a 
power  has  been  exercised  at  the  defendant's  instance  in  a  case  of  capital  felonj, 
where  the  trial  would  be  by  a  jury  of  the  county  at  large  before  a  Judge  of  one 
of  the  superior  courts.  Many  inconveniencies  would  attend  such  a  proceeding. 
The  removal  by  certiorari  from  the  court  below,  where  the  party  is  on  bail,  dis- 
charges the  defendant's  recognisances,  Bex  v.  Kichardson,  2  Leach's  C.  C.  560, 
and  those  of  their  bail :  and  that  would  have  been  the  case  here,  if  the  parties 
had  not  been  called  on  their  recognisances  before  the  writ  was  served.  It  also 
discharges  the  recognisances  of  the  prosecutor  and  witnesses.  The  prosecutor 
cannot  claim  costs  from  the  county  under  7  G.  4,  c.  64,  ss.  22,  23,  Rex  v.  The 
Exeter  County  Treasurer,  5  M.  &  R.  167 ',  Rez  v.  Richards,  8  B.  &  C.  420 ;  Rex 
V.  Johnson,  1  Ry.  &  M.  173,  616 ;  and  the  removal  to  another  county  must 
^necessarily  increase  expense,  as  well  as  delay  the  proceedings.  There  ptcqco-i 
is  no  provision  by  law  for  the  expense  of  reconveying  the  defendants,  if  ^  -^ 
convicted,  to  the  original  county.  The  statute  27  G.  2,  c.  3,  does  not  apply. 
As  to  the  prejudice  apprehended,  that  must  have  now  abated;  and,  since  the 
indictment  has  been  removed  into  this  Court,  the  jury  will  be  taken  from  the 
county  at  large  (6  G.  4,  c.  50,  s.  13),  and  not  from  the  liberty,  to  which  the  al- 
legations of  prejudice  in  the  affidavits  chiefly  apply.  In  Bex  v.  Mead,  3  D.  & 
R.  301,  an  application  for  a  certiorari  to  remove  an  indictment  for  murder,  in 
order  that  it  might  be  tried  in  a  different  county  from  that  in  which  the  bill  had 
been  found,  was  rejected  by  this  Court.  The  same  appears  to  have  been  done 
in  Bex  v.  Elford,  2  Str.  877.  In  Bex  v.  Thomas,  4  M.  &  S.  442,  an  indict- 
ment for  murder  was  removed  into  this  Court,  on  application  made  on  behalf  of 
the  defendant,  but  that  .was  from  the  sessions  for  the  city  of  Bochester,  an  in- 
ferior and  comparatively  limited  jurisdiction.  And  so  in  Bex  v.  Fawle,  2  Ld. 
Bay.  1452,  where  a  certiorari  was  granted,  the  removal  was  from  the  sessions, 
and  the  felony  does  not  appear  to  have  been  capital.  An  application  of  this 
kind  for  a  suggestion  was  made  without  success,  in  Bex  v,  Penprase  and  Others, 
4  B.  &  Ad.  575,  in  last  Hilary  term.  [Littledale,  J.  That  case,  was  tried 
at  Nisi  Prius.  So  also  was  Bex  v.  Ellis,  6  B.  &  C.  145,  where  the  bill  had 
been  found  at  the  goal  delivery  for  the  city  of  Exeter,  and  was  removed  into  this 
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Court  bj  certiorari.  Pattsson,  J.  There  was  a  similar  case  at  Maidstone, 
last  assizes.]  The  prosecutor  might  further  contend  that 'he  was  entitled  to 
pico  !.•■•«  have  the  certiorari  quashed,  as  having  '''been  obtained  without  any  rule 
■-  -'to  show  cause,  and  without  notice  to  him,  contrary  to  the  usual  prac- 
tice, Rex  V.  Fawle,  2  Ld.  Ray.  1452  ;  Rex  v.  The  Duchess  of  Kingston,  Cowp. 
283  J  Rex  v.  Thomas,  4  M.  &  S.  442 ;  Rex  v.  Hunt,  3  B.  &  A.  444;  Hawk.  P. 
G.  book  ii.  c.  27,  s.  27.  But  it  is  not  desired  to  quash  the  certiorari,  or  dis- 
charge the  present  rule,  if  the  defendants  be  put  under  such  terms  as  to  costs 
as  will  leave  the  prosecutor  in  no  worse  situation  than  if  the  case  had  been  pro- 
ceeded upon  in  the  ordinary  way.  There  is  no  legislative  enactment  on  the 
subject,  but  an  analogy  may  be  drawn  from  the  statutes  5  &  6  W.  &  M.  c.  11, 
8.  8,  and  38  Gr.  3,  c.  52,  s.  8,  and  terms  of  this  kind  were  imposed  on  the  defen- 
dants in  Rex  v.  Hunt,  Hilary  term,  1820,  and  in  the  late  case  of  Rex  v,  Hodg- 
son,' where  the  place  of  trial  was  changed,  by  suggestion,  upon  indictments  for 
misdemeanor.  The  reasonable  costs  to  be  paid  to  the  prosecutor  in  this  case, 
would  be  those  already  incuiTed ;  the  costs  of  the  trial  in  any  event,  with  the 
addition  of  those  occasioned  by  the  removal ;  the  costs  in  this  Court,  including 
those  of  the  present  application ;  the  costs  of  reconveying  the  defendants,  if  con- 
victed, to  the  original  county ;  and  any  others  which  the  prosecutor  may  incur 
after  the  judgment.  [Denman,  G.  J.  The  costs  of  the  trial  must  be  in  the 
discretion  of  the  Judge  who  tries  the  indictment;  and  they  are  not  payable  by 
the  defendant,  but  by  the  county.]  Supposing  that  the  terms  required  by  the 
prosecutor  were  granted,  many  inconveniencies  might  still  arise  if  the  court  were 
p,,oeQ-|  to  remove  the  case  to  a  different  circuit;  as,  for  instance,  *in  case  a  wit- 
*-  -*  ness  were  to  die,  the  difficulty  of  obtaining  the  de()ositions,  which  are 
now  in  the  legal  custody  of  the  clerk  of  assize  of  the  Norfolk  circuit. 

Sir  James  Scarlett  and  B.  Andrews,  contrh..  With  respect  to  costs,  the  de- 
fendants will  accede  to  any  terms  the  court  may  think  proper ;  and  the  deposi- 
tions may,  without  difficulty,  be  removed  into  this  Court.  There  is  nothing 
new  in  the  trial  of  felonies  at  nisi  prius.  The  statute  14  Hen.  6,  c.  1,  enabling 
justices  of  nisi  prius  to  give  judgment  of  a  man  attainted  or  acquitted  of  felony, 
conferred  upon  them  no  new  jurisdiction  as  to  trying,  but  was  only  passed  in 
order  that  they  might  give  judgment  as  well  as  try,  which  before  they  could 
not  do ;  and  that  statute  shows  that  they  might  even  try  cases  of  treason.  The 
power  of  removing  cases  of  felony  exists  at  common  law,  and  is  part  of  the  su- 
preme jurisdiction  belonging  to  this  Court,  though  not  exercised  unless  under 
very  special  circumstances.  But  it  has  been  exercised,  even  at  the  instance  of 
defendants.  Rex  v,  Thomas,  4  M.  &  S.  442,  is  a  decisive  authority  on  this 
case.  No  difference  can  be  shown  in  principle  between  removing  a  case  of  felony 
and  one  of  misdemeanor :  in  the  discretion  of  the  Court,  they  may  not  be  viewed 
alike,  but  there  is  no  rule  of  law  confining  the  trial  of  felonies  to  the  proper 
county,  which  would  not  equally  extend  to  misdemeanors.  A  case  of  felony 
was  lately  removed  from  the  sessions  for  the  town  and  county  of  Southampton, 
Rex  V,  Russell,  4  B.  &  Ad.  576,  note  (a).  [Patteson,  J.  An  application  was 
there  made  before  me  in  the  bail  court  far  a  certiorari,  and  I  thought  I  could 
r*3531  °^*'  8^^°^  ^*>  ^  *^®  ^^^  SiToae  in  a  *town  which  was  a  county  of  itself, 
L  ^  and  therefore  a  particular  course  of  proceeding  was  directed  by  38  G.  3, 
c.  52.  But  the  prosecutor  undertook,  upon  terms,  to  try  in  the  county  at 
large.]  The  indictment  in  Rex  v.  Ellis,  6  B.  &  C.  145,  wasremoved  by  certio- 
rari from  the  city  of  £xeter  into  the  county  of  Devon.  [Denman,  C.  J.  There 
is  a  provision  in  38  G.  3,  c.  52,  s.  10,  that  the  statute  shall  not  extend  to  the 
criminal  jurisdiction  of  Exeter,  unless  in  cases  of  indictment  removed  from 
thence  into  the  King's  Bench  by  certiorari.]  That  leaves  the  jurisdiction  of 
the  King's  Bench  as  it  stood  at  common  law,  and  by  that  jurisdiction  the  in- 
dictment in  Rex  v,  Ellis  was  removed;  the  ground  being  that  an  impartial  trial 

*  Hilary  term,  1831.  Indictment  for  misdemeanor.  Suggestion,  for  trying  the  issue 
in  London  instead  of  Yorkshire. 
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could  not  be  had  in  the  city.  In  Bex  t;.  Thomas,  4  M.  &  S.  442,  the  place  of 
trial  was  changed  from  the  town  of  Rochester  to  the  county  of  Kent.  In  Rex 
V.  Mead,  3  D.  &  R.  301,  the  Court  would  have  removed  the  indictment  (which 
was  for  murder),  or  granted  atrial  at  bar,  but  for  the  special  circumstaDoes. 
And  on  principle,  if  an  indictment  for  misdemeanor  may  be  remoyed  on  the 
ground  of  prejudice,  k  fortiori,  a  case  of  felony  ought  to  be  so  removable,  where 
even  the  life  of  the  party  may  be  at  stake.  The  Court  has,  from  the  earliest 
times,  exercised  a  power  of  removing  civil  causes  into  counties  where  the  gronnd 
of  action  did  not  arise,  and  this,  not  because  such  cases  are,  for  this  purpoae, 
distinguishable  from  others,  but  by  reason  of  the  general  jurisdiction  which  the 
Court  possesses,  to  dispense  justice  throughout  the  country.  The  form  of  sug- 
gestion, in  a  case  of  misdemeanor,  is  given  in  Rex  v.  Hunt,  3  B.  &  A.  444  :  the 
county  to  which  the  removal  is  made,  is  stated  to  be  the  county  *next  r^ond-i 
adjoining.  [Denman,  C.  J.  In  a  case  from  Nottingham  (W.  Sache-  ^  -^ 
verell's  case,  10  Howell's  State  Trials,  30),  Kent  was  suggested,  by  consent,  to 
be  the  next  adjoining  county.  The  Solicitor-&eneral,  amicus  curim ;  in  the 
Bristol  case.  Rex  v.  Pinney,  8  B.  &  Ad.  947,  Berkshire  was  suggested  to  he 
the  next  adjoining  county.]  On  the  suggestion  here  offered,  a  trial  at  bar 
might  be  ordered,  if  necessary.  The  argument  of  inconvenience  was  nrged  in 
Farewether's  case,  Cro.  Car.  348,  where  a  certiorari  had  been  awarded  to  the 
justices  of  assize  of  Suffolk,  to  remove  an  indictment  against  a  justice  of  that 
county  for  common  barratry ;  and  upon  discussion  as  to  a  rule  for  a  trial  at  bar, 
and  motion  made  on  behalf  of  the  crown  that  it  should  be  tried  in  the  county, 
Keeling,  clerk  of  the  crown,  said,  ''  That  divers  precedents  have  been  of  such 
trials,  upon  indictments  in  banco,  without  any  consent  of  the  parties,  and  against 
the  will  of  the  prosecutors,  and  in  more  remote  counties  /'  which  appears  to  he 
approved  of  by  the  Court, 

Denman,  C.  J.  I  apprehend  that  the  power  of  changing  the  place  of  trial 
whenever  it  is  necessary  for  the  purpose  of  securing,  as  far  as  possible,  a  fair 
investigation,  is  a  part  of  the  jurisdiction  of  this  Court;  and  that  that  power 
may  be  exercised,  where  it  is  absolutely  necessary,  in  cases  of  felony.  Instances 
have  occurred  in  which  this  has  been  done  for  the  purpose  of  removing  the  trial 
from  limited  jurisdiction  ]  but  there  does  not  appear  to  be  any  in  which  it  has 
been  done  with  respect  to  a  county  at  large  :  and  I  should  think  such  a  pro- 
ceeding could  not  be  necessary  where  the  removal  must  be  from  one  great  county 
to  another.  Where  it  '''has  happened  on  indictments  for  misdemeanor,  r^To^^c-i 
the  circumstances  have  almost  amounted  to  a  necessity.     In  the  Not-  ^  J 

tingham  and  Bristol  cases,  the  inhabitants  themselves  were  parties,  or  had  a 
strong  interest.  In  Rex  v.  Hunt,  3  B.  &  A.  444,  the  magistracy  and  yeomanry 
of  the  county  of  Lancaster  were  affected ;  and,  in  Waddington's  case,  see  I  East, 
167,  and  3  B.  &  A.  446,  the  misdemeanor,  which  was  the  subject  of  indictment, 
had  prevailed  extensively  in  the  county  of  Kent.  But  here,  upon  full  con- 
sideration, I  think  no  such  case  of  necessity  appears,  even  if  the  indictment 
were  for  misdemeanor  only.  It  seems,  indeed,  that  some  of  the  magistrates 
have  committed  themselves  upon  the  subject ;  but  there  is  nothing  to  show  that 
the  great  body  of  freeholders  and  others,  out  of  whom  the  jury  would  be  formed, 
are  likely  to  be  prejudiced,  except  by  those  feelings  which  arise  from  the  nature 
of  the  offence,  and  which  are  common  to  all  counties.  When  men  are  sum* 
moned  into  a  jury-box  to  decide  upon  a  case  of  felony,  such  prejudice  is  very 
apt  to  die  away  :  it  is  a  kind  of  feeling  which  juries  are  learning  more  and  more 
to  lay  aside }  and  we  should  rather  relax  that  disposition  by  being  too  ready  to 
suppose  that  they  would  be  influenced  by  unjust  impressions.  Objections  haro 
been  suggested  in  point  of  form ;  and  it  is  true  that  the  Court  might,  by  grant- 
ing such  a  rule  as  this,  expose  itself  to  frequent  solicitations  of  the  same  kind  : 
still,  if  I  thought  it  necessary  for  the  purpose  of  securing  a  fair  trial,  I  shoald 
certainly  be  disposed  to  grant  this  application.  But,  considering  the  time  which 
has  now  been  afforded  for  prejudice  to  die  away,  and  feeling  a  perfect  persuasion 


355]  Field  v.  Bezant.    T.  T.  1833.  155 

rMfifn  that,  with  the  right  of  challenge  and  the  henefit  of  ^selection  from  so 
^  ^  large  a  county,  the  defendants  may  find  an  unprejudiced  jury  in  Suffolk, 
I  am  of  opinion  that  the  balance  of  convenience  is  against  this  application ;  and 
I  do  not  apprehend  the  least  real  danger  of  any  prepossession  in  those,  who,  by 
the  natoral  course  of  the  constitution,  are  appointed  to  try  this  indictment. 
The  rule  will  therefore  be  discharged. 

LnTLBDALE,  Parke,  and  Patteson,  Js.,  concurred. 

The  following  rule  was  drawn  up  as  to  costs : — '<  That  the  rule  be  discharged 
with  costs,  to  be  paid  by  the  defendants  to  the  prosecutor  or  his  attorney,  such 
costs  to  be  taxed  by  the  coroner  and  attorney  of  this  Court.  And  it  is  further 
ordered,  by  consent  of  counsel  on  both  sides,  that  the  said  defendants  pay  to  the 
prosecutor  or  his  attorney  his  costs  in  this  court,  to  be  taxed ;  and  do,  within  a 
week  next  following,  give  security  tathe  satisfaction  of  the  coroner  and  attorney 
of  this  Court,  for  the  payment  of  such  costs  to  the  said  prosecutor,  as  the  Judge, 
before  whom  the  issue  joined  in  this  prosecution  shall  be  tried,  shall  think  the 
said  prosecutor  entitled  to  receive/' 

The  defendants  were  tried  at  Nisi  Prius  at  tho  next  assizes  for  Suffolk,  by  a 
jury  of  the  county,  who  returned  a  verdict  of  Not  Guilty. 


[♦357]  *FIELD  v.  BEZANT,  Gent.,  one,  &c.    June  8. 

Wkert  an  attorney,  defendant  in  assumpsit,  sets  off  the  amonnt  of  his  bill,  the  plaintiff 
eaimot  deduct  from  the  aet-off,  costs  of  taxation  allowed  against  the  attorney,  pursu- 
ant to2  0.4,  e.  28,8.23. 

Assumpsit  on  promissory  notes,  &c.  Plea,  general  issue,  and  notice  of  set- 
o£  At  the  trial  before  Denman,  C.  J.,  at  the  London  sittings  after  last 
Michaelmas  term,  the  plaintiff  proved  a  debt  due  to  him  upon  several  promis- 
sory notes,  amounting  to  333/.  6«.  Sd,  The  defendant  claimed  to  set  off  his 
hill  of  costs.  It  appeared  that  this  originally  amounted  to  775/.  Is.  9d, ;  but 
on  reference  to  a  Master  in  Chancery  for  taxation,  was  reduced  to  422/.  7«.  2c/., 
being  less  than  five-sixths  of  its  original  amount :  the  plaintiff  then  applied  to  the 
Master  of  the  Rolls  for  a  taxation  of  his  costs  of  taxing  the  defendant's  bill,  and 
the  Blaster  of  the  Rolls  thereupon  ordered  that  the  bill  should  be  referred  back  to 
the  same  Master  in  Chancery,  to  tax  the  last-mentioned  costs,  and  that  the  defen- 
dant should  allow  and  give  credit  to  the  plaintiff  for  the  amount  of  such  costs,  when 
taxed,  against  and  in  reduction  of  the  sum  of  422/.  7s.  2c/.,  certified  to  be  due  to 
him.  The  Master  taxed  the  plaintiff's  costs  of  taxation  at  118/.  7s.  10c/.,  which, 
if  it  could  be  deducted  in  this  action  from  the  sum  of  422/.  7s.  2c/.,  would 
reduce  the  defendant's  claim  to  303/.  19s.  4cf.  The  Lord  Chief  Justice  was  of 
opinion,  that  the  defendant  could  set  off  the  latter  sum  only,  and  a  verdict  was 
entered  for  the  plaintiff  for  29/.  Is,  id,  A  rule  nisi  had  been,  obtained  for  set- 
ting aside  this  verdict,  and  entering  a  verdict  for  the  defendant,  on  the  ground 
r^3581  *^^^^  ^^®  ^^^  ^^  ^^^^  taxation  could  not  be  made  the  subject  of  an 
*-       •*  action  or  of  set-off. 

PiaU  and  W.  H,  Watson  now  showed  cause.  The  defendant  was  not  entitled 
to  set  off  the  whole  amount  of  his  bill.  [Parke,  J.  The  only  question  is, 
whether  the  costs  of  taxation  constituted  a  debt,  which  alone  is  the  subject  of 
an  action  or  set-off.]  It  is  part  of  the  order  of  the  Master  of  the  Rolls  that  the 
defendant  should  allow  and  give  credit  to  the  plaintiff  for  the  amount  of  the 
costs  when  taxed.     Those  costs  thereby  became  a  debt  dne  to  the  plaintiff. 

LiTTLEDALE,  J.  A  party  can  set  off  only  such  sums  as  can  be  made  the 
subject  of  an  action.  Here  the  plaintiff  could  not  have  brought  an  action  to 
recover  his  costs  of  the  taxation  of  the  defendant's  bill ;  he  could  only  enforce 
his  claim  by  an  attachment. 

Pabke  and  Patteson,  Js.,  concurred.  Rule  absolute.* 

I  See  Fry  v.  Malcolm,  4  Taunt  705 ;  Emerson  v.  Lashley,  2  H.  Bl.  248. 
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*STOW  V.  DAVENPORT.    JunelO.  .  [*359] 

Lands  were  deTised,  to  the  use  among  others,  that  M.  A.  F.  should  take  from  and  out  of 
the  same  premises,  an  annuity  or  yearly  rent  charge  of  500/.  a  year,  to  be  paid  clear 
of  all  taxes  and  deductions,  remainder  to  S.  for  life,  subject  to  the  annuity : 

Held,  that  the  annuity  was  to  be  paid  olear  of  legacy  duty,  and  was  a  charge  upon  the 
land ;  and  consequently  that  S.,  who  had  entered  into  possession  und^r  the  devise  to 
him,  and  been  compelled  to  pay  the  legacy  duty  on  the  annuity,  pursuant  to  45  Q.  8, 
c.  28,  s.  6,  could  not  reoo?er  it  again  from  the  annuitant. 

Assumpsit  for  money  paid  by  the  plaintiff  for  legacy  duty  in  respect  of  an 
annuity  of  500Z.  bequeathed  to  the  defendant's  wife.  At  the  trial,  before  Lord 
Tenterden,  C.  J.,  at  the  sittings  in  London,  after  Trinity  term,  1832,  the  plain- 
tiff had  a  verdict  for  1000^.,  subject  to  th^  opinion  of  this  Court  upon  a  special 
case,  which  was  stated  in  substance  as  follows. 

In  1811  Thomas  Frisby  devised  all  his  real  estate  to  trustees,  in  trust  to  con- 
vey the  same  to  the  use  of  his  son,  T.  F.  the  younger,  for  life,  remhinder  to  them- 
selves, to  preserve  contingent  uses,  &c. ;  and,  after  his  death,  in  case  Marj  Ann 
Frisby,  his  then  wife,  should  survive  him,  to  the  use  that  she  should  take  from 
and  out  of  the  same  premises  such  annuity,  or  yearly  rent-charge,  liot  exceed- 
ing 500^.  a  year  for  her  life,  as  T.  F.,  jun.,  should  by  will  appoint,  the  same 
annuity  to  be  paid  her,  clear  of  all  taxes  and  deductions  whatsoever,  bj  four 
quaterly  payments ;  remainder,  in  default  of  issue  of  T.  F.,  jun.,  to  the  plain- 
tiff for  life,  charged  with  the  annuity  above  mentioned.  He  also  bequeathed 
all  his  personal  estate  to  his  executors,  upon  trust  to  convert  the  whole  into 
ready  money,  and  lay  it  out  in  the  purchase  of  real  property,  to  be  conveyed  to 
the  uses  above  stated,  with  power  to  them  to  place  out  such  personal  estato  in 
the  public  funds,  &o.,  till  such  purchase  could  be  effected;  the  dividends  to  go 
to  the  same  persons  for  whose  benefit  the  purchase  was  to  be  made. 

The  testator  died  in  1811.  In  1813,  T.  F.,  jun.,  and  the  plaintiff'  joined 
in  the  conveyance  of  the  devised  lands  ""to  a  trustee,  his  heirs  and  pieo^A-i 
assigns,  to  the  use  of  T.  F.,  jun.,  for  life,  and  to  the  use  that  after  his  ^  ^ 

decease,  his  said  wife,  if  she  should  survive  him,  might  receive  out  of  the  same 
premises  such  annuity,  or  yearly  rent  charge,  not  exceeding  500/.  a  year,  clear 
of  all  taxes  and  deductions  whatsoever,  as  the  said  T.  F.,  jun.,  should  bj  will 
appoint.  He  by  his  will  appointed  that  the  annuity  should  be  of  the  full 
annual  amount  of  500/. ;  and  he  died  in  1820.  The  plaintiff  entered  into  pos- 
session of  the  lands,  and  into  the  receipt  of  the  dividends  arising  from  the  per- 
sonal estate,  paying  the  annuity  to  the  widow  of  T.  F.,  jun.  In  1830^  an 
information,  of  which  the  defendant  had  notice,  was  filed  by  the  Attomej- 
General  against  the  plaintiff  for  non-payment  of  the  legacy  duty  on  the  said 
annuity ;  and  judgment  was  thereupon  entered  up  for  the  crown  for  709/.  15s.y 
the  amount  of  duty,  and  38/.  9«.  8c/.,  costs  of  the  crown.  The  present  action 
was  brought  to  recover  this  sum  of  748/.  4«.  Sd.  from  the  defendant,  who  had 
married  the  widow,  Mary  Ann  Frisby.  The  estates  upon  which  the  annuity 
was  charged  were  subject  to  land-tax  and  other  charges.  This  case  was  argued 
in  Easter  term. ' 

Kell^/  for  the  plaintiff.  The  questions  are,  first,  whether  or  not  this  annuity 
was  subject  to  the  legacy  duty;  and  secondly,  if  it  was,  whether  the  duty  ought 
to  be  paid  by  the  annuitant,  or  by  the  devisee  of  the  land  ?  On  the  first  point. 
The  Attorney-General  i;.  Jackson  (2  Cro.  &.  Jer.  101,  2  Tyr.  50),  is  decisive. 
With  respect  to  the  second,  the  cases  in  equity  which  have  turned  upon  the 
question,  whether  or  not  the  legatee  was  exempt  from  legacy  duty,  do  not 
*apply  here,  the  dispute  in  this  case  being  between  a  tenant  of  the  land  p|cq|»i  -i 
who  has  paid  his  legacy  duty,  and  the  legatee  upon  whose  legacy  it  is  I-  -' 
chargeable.     If  the  latter  is  free  from  the  duty,  the  legacy  to  him  is  of  a 

I  Before  Dbnmak,  C.  J.,  Littledals  and  Pabxs,  Jb. 
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larger  sum  than  the  amount  of  the  annuity,  and  he  is  entitled  to  the  additional 
sum  ont  of  the  surplus  of  the  estate.  If  there  he  no  surplus,  he  must  pay  it. 
In  the  mean  timef  hy  the  statutes  36  G.  3,  c.  52,  and  45  Ot.  3,  c.  28/  the  tenant, 
in  a  case  like  the  present,  is  liahle  in  the  first  instance ;  but  it  is  a  debt  to  the 
r*3621  ^'^^°'  payable  '''by  the  legatee ;  and  the  tenant,  having  been  obliged  to  pay 
I-  -'it,  may  recover  against  the  legatee,  who,  if  the  legacy  be  free  from  duty,  may 
in  his  turn  file  a  bill  against  the  executors  for  the  amount  which  he  has  been  so 
compelled  to  pay.  If  this  were  not  so,  the  tenant  would  be  without  remedy  :  he 
could  not  sue  the  executors ;  and  he  could  not  recover  against  them  by  bill  in 
equity,  unless  there  were  a  residue.  The  reasoning  of  Dallas,  0.  J.,  upon  the 
statutes,  in  Hales  v.  Freeman,  I  B.  &  B.  391,  applies  to  this  case.  It  must  be 
contended,  on  the  other  side,  that,  in  addition  to  the  land-tax,  sewers'  rate,  and 
other  such  burdens,  which  properly  fall  upon  the  tenant,  he  is  also  liable  to  the 
legacy  duty  on  any  personal  annuity  charged  upon  the  land.  The  bequest  of  an 
annuity,  <'  obar  of  all  taxes  and  deductions,"  is  a  bequest  of  the  annuity  and 
legacy  duty ;  but  it  does  not  follow  that  the  duty  is  to  be  charged  on  the  land, 
in  addition  to  the  annuity.  [Littledale,  J.  Suppose  there  is  no  residue  in 
the  hands  of  the  executors  ?]  The  legatee  is  debtor  to  the  crown,  and  the  legacy 
must  be  reduced  so  as  to  provide  for  the  duty.  It  would  be  like  the  ordinary 
case  of  a  proportionate  reduction  where  there  are  not  sufficient  assets  to  pay 
every  legacy. 

ThetigeTy  contr^  It  must  be  admitted  that  the  present  case  does  not  materi- 
ally differ  ^m  The  Attorney-General  v.  Jackson,  2  Cro.  &  Jer.  101;  2  Tyr.  50, 
r*3631  ^^^  ^^®  object  of  the  defendant  *is  to  have  that  case  reviewed.  The  500/. 
^  -'a  year,  upon  which  this  duty  is  claimed,  is  not  a  ''  legacy  out  of  or  charged 
upon  the  real  estate  "  within  55  G.  3,  c.  184,  sched.  part  iii.,  nor  an  annuity 
<^  charged  upon  or  made  payable  out  of"  the  real  estate,  within  45  G.  3,  o.  28, 
8.  4 ;  but  it  is  a  rent-charge  executed  in  the  party  from  whom  the  duty  is  noyf 
demanded.  It  is  a  portion  of  the  real  estate.  A  rent-charge  issues  out  of  the 
land.  An  annuity,  properly  so  called,  charges  the  person  of  the  grantor  only ; 
Co.  Litt.  144,  b.     Here  no  person  is  charged;  the  land  only  is  looked  to. 

'  36  G.  8,  c.  62,  8.  6,  enacts,  That  the  duties  imposed  by  this  act  shall  (where  it  is  not 
otherwise  proyided)  be  paid  by  the  executor  or  administrator,  upon  retainer,  for  his  own 
benefit  or  that  of  others,  of  any  legacy,  residue,  &c.,  which  he  shall  be  entitled  so  to 
retain  in  hia  own  right,  or  that  of  others,  and  also  upon  payment  or  other  satisfaction 
of  any  legacy,  &o.,  to  which  any  other  person  shall  be  entitled ;  and  if  such  executor  or 
adminiatrator  shall  so  retain  any  legacy,  &c.,  not  having  first  paid  the  duty,  or  shall  pay 
such  legacy,  &o.,  having  received  or  deducted  the  duty  chargeable  thereupon,  such  duty, 
being  unpaid  to  His  Majesty,  shall  be  a  debt  of  such  executor  or  administrator  to  His 
Majesty: — "And  in  ease  any  such  person,  so  having  or  taking  the  burthen  of  such  exe- 
cution or  administration  as  aforesaid,  shall  deliver,  pay,  or  otherwise  howsoever  satisfy 
or  discharge  any  such  legacy  or  residue,  or  any  part  of  any  such  legacy  or  residue,  to 
or  for  the  benefit  of  any  person  or  persons  entitled  thereto,  without  having  received  or 
deducted  the  duty  chargeable  thereon  Tsuch  duty  not  having  been  first  duly  paid  to  His 
Majesty,  his  heirs  or  successors,  according  to  the  provisions  herein  contained),  then  and 
in  every  snch  case  such  duty  shall  be  a  debt  to  His  Majesty,  his  heirs  and  successors, 
both  of  the  person  or  persons  who  shall  make  such  delivery,  payment,  satisfaction,  or 
discharge,  and  of  the  person  or  persons  to  whom  the  same  shall  be  made." 

By  45  0.  8,  c.  28,  s.  6,  it  is  enacted,  **  That  the  duties  hereby  granted  upon  legacies, 
or  charged  upon  or  made  payable  out  of  any  real  estate,  or  out  of  any  moneys  to  arise  by 
the  sale  of  any  real  estate,  or  upon  residues,  or  parts  or  shares  of  residues,  of  any  such 
moneys,  shall  be  accounted  for,  answered,  and  paid  by  the  trustee  or  trustees  to  whom 
the  real  estate  shall  be  devised,  out  of  which  the  legacy  or  legacies,  or  share  or  shares, 
of  any  money  arising  out  of  the  sale  or  mortgage,  or  other  disposition  of  such  real  estate, 
shall  be  to  be  paid  or  satisfied ;  or  if  there  shall  be  no  trustees,  then  by  the  person  or  per- 
sona entitled  to  snch  real  estate,  subject  to  any  such  legacy ;  or  by  the  person  or  per- 
sons empowered  or  required  to  pay  or  satisfy  any  such  legacy ;  and  the  said  duties  shall 
be  retained  by  the  person  paying  or  satisfying  any  such  legacy  or  share  of  money,  in 
like  manner,  and  according  to  such  rules  and  regulations,  and  under  and  subject  to  such 
penalties,  as  far  as  the  same  can  be  made  applicable,  as  are  contained  in  an  act  passed," 
&«.  (86  O.  8,  c.  62). 
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[Parke,  J.  Is  not  this  within  the  words  of  55  Gt.  3,  c.  184,  scfaed.  part  iii., 
<'  all  gifts  of  annuities,  or  by  way  of  annuity,  or  of  any  other  partial  benefit  or 
interest  out  of  any  such  estate,"  &c.  ?]  After  the  decision  %  The  Attorney- 
General  v,  Jackson,  2  Cro.  &  Jer.  101 ;  2  Tyr.  50,  it  is  certainly  difficult  to  say 
that  the  legacy  duty  did  not  attach  in  this  case.  [Denman,  C.  J.  I  think  the 
two  cases  cannot  be  distinguished.]  Then  the  next  question  is,  whether,  by  the 
words  ''  clear  of  all  taxes  and  dedactions  whatsoever,"  the  annuity  is  given  to 
the  legatee  free  from  legacy  duty.  On  this  point  Barksdale  v.  Gilliat,  1  Swanst. 
562,  Dawkins  v,  Tatham,  2  Sim.  492,  and  Smith  v.  Anderson,  4  Bass.  352,  are 
direct  authorities  for  the  defendant.  The  argument  used  in  the  last  of  these 
oases,  that  if  the  legacy  duty  were  not  referred  to  by  the  words  ''  without  any 
deduction,"  there  appeared  nothing  else  to  satisfy  those  words,  will  apply  more 
strongly  here.  In  Hales  v.  Freeman,  1  B.  &  B.  391,  where  the  annuity  was 
left  '^  clear  of  all  deductions,"  it  was  certainly  taken  for  granted  that  the 
^legatee  was  liable  to  the  duty ;  but  (as  the  Master  of  the  Rolls  ob-  r^tog  t-i 
serves  in  Smith  v.  Anderson,  4  Russ.  35z),  '^  it  appeared  that  these  words  ^  ^ 
were  not  noticed  by  either  the  bar  or  the  bench,  and  that  the  argument  and 
decision  in  that  case  proceeded  upon  a  totally  distinct  ground."  Then,  thirdly, 
the  question  is,  if  the  legacy  be  free  from  duty,  by  whom  the  duty  must  be 
paid  r  Whether  by  the  plaintiff,  or  whether  he,  having  paid  it,  may  resort  to 
the  legatee  ?  Now,  this  kind  of  charge  upon  the  devised  lands  is  not  within 
the  meaning  of  45  Or,  8,  c.  28,  s.  5  :  it  is  not  a  legacy  for  which  the  tenant 
could  '^retain"  the  duty,  according  to  that  statute.  The  party  interested 
might  either  have  received  it  from  the  tenant,  or  distrained  upon  the  land  for 
it,  by  4  Q.  2,  c.  28,  s.  5  :  the  plaintiff,  therefore,  was  not  a  person  ''  paying 
or  satisfying "  such  legacy  within  the  first-mentioned  act.  It  is  urged  that  the 
devisee  cannot  have  been  intended  to  pay  this  duty ;  but  there  is  no  reason  that 
the  testator  should  not  have  meant  to  charge  this  on  the  land,  as  well  as  the 
500if.  annuity.  It  is  said  that  the  legatee  must  pay  the  tenant  of  the  land,  and 
then  take  his  remedy  in  equity  against  the  executor.  But  the  legislature  can- 
not have  contemplated  this  circuitous  course,  when  it  directed,  by  45  G.  3,  c. 
28,  s.  5,  that  the  duty  on  legacies  charged  upon  land  should  be  paid  by  the 
devisee ;  and,  in  a  case  like  the  present,  if  the  tenant  himself  be  not  liable,  his 
remedy  must  be  by  proceeding  directly  against  the  executor  for  reimbursement 
out  of  the  residue. 

KeVi/  in  reply.  It  is  not  necessary  to  dispute  the  cases  in  equity  where  the 
question  was  between  parties  ^entitled  to  legacies,  and  the  executor  or  r4cqf«r:n 
residuary  legatee.  But  Hales  v.  Freeman,  1  B.  &  B.  891,  so  far  as  it  i-  -■ 
can  be  an  authority  on  a  point  not  expressly  raised,  shows  that  the  rule  would 
be  different  as  between  a  legatee  and  a  devisee  of  the  land  having  paid  the  duty. 
It  must  be  maintained,  on  the  other  side,  that  the  legacy  duty  is  a  charge  on 
the  land  itself.  The  act  45  Q,  3,  c.  28,  s.  5,  requires,  in  the  case  of  legacies 
charged  on  land,  that  the  duty  shall,  in  the  first  instance,  be  paid  by  the  trus- 
tee or  devisee,  and  then  retained  by  him,  as  is  there  directed.  In  the  case  of 
an  annuity  the  duty  is  not  taken  as  a  deduction  of  so  much  from  the  annual 
sum  payable,  but  is  a  gross  sum,  charged  upon  the  calculated  value  of  the 
annuity,  to  be  paid  by  four  instalments.  Now,  supposing  the  annuity  to  equal 
the  full  annual  value  of  the  land,  if  the  devisee  cannot  retain  or  recover  against 
the  legatee,  how  is  the  duty  to  be  repaid  him  ?  If  he  is  to  look  to  the  execu- 
tor, the  question  must  arise,  in  every  case  where  a  legacy  like  this  is  to  be  paid, 
— ^whether  there  are  sufficient  assets  to  pay  the  duty  ?  [Littledale,  J.  In 
the  case  of  a  legacy  on  personalty,  the  course  would  be,  not  to  pay  the  whole 
down,  but  only  so  much  as  would  leave  enough  in  the  executor's  hands  to  make 
up  the  duty  on  what  he  paid.]  In  this  case,  as  ih  Hales  v.  Freeman,  1  B.  &  B. 
391,  the  legacy  has  been  paid  in  full  before  the  duty.  Supposing,  then,  that 
the  legacy  is  left  free  from  duty ;  the  only  consequence  is,  that  the  executor 
must  pay  the  amount  of  such  duty  to  the  legatee  out  of  the  residue;  but,  in  the 
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mean  time,  till  the  assets  are  marshalled,  that  amount  is  a  debt  from  the  legatee 
r^()B1  ^^  ^^^  tenant,  by  reason  of  the  latter  having  been  called  *upon  bj  the 
*-  -*  Grown  td^ay  it.  If  it  is  chargeable  upon  the  land,  the  sufficieney  of 
the  land  is  a  question  of  equity,  which  cannot  be  raised  here. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Denhan,  C.  J.,  who,  after  stating  the  facts  of  the  case,  proceeded  as  follows: 
— ^The  first  objection  to  the  plaintiff's  right  to  recover  was,  that  such  an  annuity, 
so  issning  out  of  land,  was  not  subject  to  the  legacy  duty.  The  contrary,  how- 
ever, was  decided  in  the  case  of  The  Attorney-General  v.  Jackson,  1  Cro.  &  Jerv. 
101 ;  2  Tyr.  50,  after  full  argument  and  time  taken  to  consider.  The  authority 
of  that  decision  was  questioned  in  the  argument  before  us,  but  it  appears  to  us 
to  be  correct. 

It  follows,  from  the  36  O.  3,  o.  52,  s.  6,  and  the  45  O.  3,  c.  28,  s.  5,  that 
the  plaintiff,  who  was  in  possession  of  the  lands,  was  compellable  to  pay  the 
legacy  duty  upon  this  annuity;  and  from  the  case  of  Hales  v.  Freeman,  2  Brod. 
&  B.  391,  that  he  might  recover  the  amount  so  paid  against  the  annuitant  in 
this  form  of  action,  if  the  annuitant  were  chargeable  with  this  duty. 

But  a  second  point  was  then  made,  that  this  annuity  was  devised  clear  of  all 
taxes  and  deductions,  and  that  the  annuitant  was  therefore  entitled  to  receive  it 
without  any  deduction  of  the  legacy  duty. 

It  is  a  very  probable  conjecture,  that  the  testator  had  not  the  legacy  duty  in 
his  contemplation  at  all,  and  that  he  may  not  even  have  known  that  the  annuity 
was  by  law  liable  to  the  payment  of  it.  But  we  must  understand  the  words  of 
the  will  in  their  plain  and  ordinary  sense,  unless  such  a  construction  would  be 
r*^B71  ^^  ▼an&Dce  *with  the  intention  of  the  testator,  to  be  collected  from  the 
L  'J  context.  The  will  provides  that  the  annuity  is  to  be  paid  "  clear  of  all 
taxes  and  deductions  whatsoever ;''  that  is,  that  the  net  sum  of  500Z.  is  annu- 
ally to  come  into  the  annuitant's  hands ;  and  this  cannot  be  unless  the  legacy 
duty  is  deducted.  No  other  part  of  the  will  leads  us  to  a  different  construction. 
This  decision  is  in  conformity  with  those  cited  in  argument,  Barksdale  v.  Gil- 
liatt,  1  Swanst.  562  ;  Dawkins  v.  Tatham,  2  Sim.  492 ;  Smith  v.  Anderson,  4 
Russ.  352 ;  in  none  of  which,  however,  were  the  legacies  provided  to  be  paid 
clear  of  taxes ;  and  in  that  respect  they  are  not  so  strong  as  the  present  case. 
The  legacy  duty  is  clearly  a  tax ;  and,  unless  it  be  deducted,  the  annuity  will 
not  be  paid  clear  of  taxes.  If  the  testator  had  intended  to  exempt  it  from  the 
proportion  of  the  taxes  affecting  the  land,  as  the  land  tax,  or  other  future  taxes 
of  the  like  nature,  he  ought  to  have  used  some  qualifying  expression.  As  he 
has  not  done  so,  we  must  take  his  meaning  to  have  been,-  that  no  tax  of  any 
description  should  reduce  the  amount  to  be  paid  to  the  legatee. 

By  whom  then,  is  the  duty  to  be  paid  ?  There  is  no  charge  upon  any  other 
fund  than  the  land.  The  land  is  devised  to  the  use  that  the  legatee  should  take 
from  and  out  of  the  premises  an  annuity  to  be  paid  clear  of  all  taxes  and  deductions. 
The  burthen  of  paying  the  annuity  clear  of  all  taxes  and  deductions  is  thrown  upon 
the  land,  that  is,  the  land  is  subject  both  to  the  annuity  and  the  tax ;  and  it  is 
the  same  as  if  the  amount  of  the  tax  were  directly  charged  upon  the  land ; 
_„^<l  consequently  the  plaintiff  took  the  land  subject  to  that  charge ;  *and 
L  ^^J  ^hen  he  paid  the  duty,  he  released  the  land  from  it,  leaving  it  still 
liable  to  the  net  annuity.  He  cannot,  therefore,  be  considered  as  having  paid 
a  sum  of  money  to  which  the  annuitant  was  liable ;  and,  therefore,  cannot  be 
permitted  to  recover  it  from  her.  It  is  no  hardship  on  the  plaintiff,  for  if  the 
value  of  the  land  had  not  been  adequate  to  the  payment  of  both  the  tax  and  the 
annuity,  he  might  have  renounced  the  devise.  In  the  case  of  Hales  v.  Freeman, 
1  Brod.  &  B.  391,  the  question  as  to  the  meaning  of  the  word  deduction,  used 
in  the  will  by  which  the  annuity  was  granted,  was  never  raised,  and  therefore  it 
is  no  authority  in  this  respect. 

The  judgment  must  be  for  the  defendant. 
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SOPHIA  NO  WELL  v.  DAVIES  and  Another,  Executors,  of  RICHARD 
HEAVEN.    June  10. 

In  an  action  against  executors  for  a  debt  of  the  testator,  a  person  entitled  to  an  annuity 
under  the  wUl  is  not  disqualified  by  interest  from  giying  eyidence  for  the  defendants. 

Assumpsit  for  wages  due  from  the  testator,  in  his  lifetime,  to  the  plaintiff. 
Plea,  the  general  issue.  At  the  trial,  before  Denman,  C.  J.,  at  the  Middlesex 
sittings,  after  Michaelmas  term,  1832,  a  witness  named  Sarah  Heaven,  was 
called  on  behalf  of  the  defendants,  and  being  examined  upon  the  voir  dire,  ad- 
mitted that  her  husband  was  entitled  to  an  annuity  of  261.  under  the  testator's 
will.  It  was  thereupon  objected  that  she  was  incompetent,  having  an  interest 
in  preventing  the  diminution  of  the  funds ;  and  upon  this  objection  the  Lord 
Chief  Justice  refused  to  admit  her  evidence.  It  was  not  expressly  proved  that  the 
funds  would  or  would  not  be  sufficient  to  pay  the  annuity  *if  the  plain-  r^to^Q-i 
tiff  recovered.  The  jury  having  found  for  the  plaintiff,  a  rule  nisi  for  ^  -^ 
a  new  trial  was  obtained  in  the  ensuing  term,  on  the  ground  that  the  witness 
had  been  improperly  rejected. 

Sir  James  Scarlett  and  R.  V.  Richards^  in  this  term,  showed  cause.  The 
witness  stood  in  the  same  predicament  with  her  husband,  who  was  entitled  to  26^. 
a  year  if  the  funds  were  sufficient.  If  they  were  sufficient,^  perhaps  the  objec- 
tion of  interest  is  removed ;  but  the  onus  of  proving  that  lay  upon  those  who 
called  the  witness,  as  in  the  case  of  any  other  primd*  facie  disqualification. 
Here  the  onus  probandi  could  not  justly  be  thrown  upon  the  plaintiff,  the  state 
of  the  funds  being  a  matter  peculiarly  within  the  knowledge  of  the  executors. 
The  principle  is  precisely  the  same  as  where  a  creditor  is  precluded  from  giving 
evidence  on  behalf  of  assignees,  to  increase  the  fund  out  of  which  he  expects  to 
be  paid.  If  the  funds  are  already  sufficient,  it  lies  upon  the  assignee  to  prove 
that  in  answer ;  evidence  is  never  given  of  the  insufficiency.  That  a  creditor  is, 
prim&  facie  at  least,  not  a  competent  witness  for  an  executor,  to  increase  the 
estate,  appears  from  Craig  v.  Cundell,  1  Camb.  381,  cited  to  this  point  in  1 
Stark,  on  Ev.  137.  It  has,  indeed,  been  said  that  a  creditor  may  as  well  give 
this  evidence  for  the  representatives  after  the  testator's  death,  as  for  the  testa- 
tor himself  (which  he  clearly  may),  during  his  life  \  PauU  v.  Brown,  6  £sp.  34. 
But,  after  the  testator's  death,  the  estate  is  a  specific,  limited  fund,  and  the  cre- 
ditor has  nothing  further  to  look  to.  It  is  different  while  the  testator  is  alive. 
And  in  Clarke  v.  Gannon,  By.  &  M.,  N.  P.  C.  31,  it  was  *held,  that  a  p^gyA-i 
paid  legatee  was  a  competent  witness  for  the  executors,  which  implies  *-  ^ 
that  an  unpaid  one  would  not.  [Patteson,  J.  The  case  was  not  put  on  that 
ground.] 

The  Solicitor-General,  contr5..  The  point  in  question  was  properly  decided  at 
the  trial,  upon  the  broad  ground  of  incompetency  by  reason  of  an  interest,  and 
not  upon  any  question  as  to  the  probable  solvency  or  insolvency  of  the  estate. 
[Parke,  J.  It  is  difficult  to  see  how  the  solvency  of  the  estate  could  make 
any  alteration  as  to  the  competency  of  the  witness.  That  depended  on  the  legal 
result  of  the  suit  as  to  him.]  The  proposition  on  the  other  side  must  be,  that 
in  every  case  a  legatee  is  incompetent,  however  small  the  legacy  may  be,  unless 
evidence  be  given  that  the  estate  is  solvent.  But  the  onus  of  proof  ought  to  lie 
on  those  who  seek  to  disqualify.  The  case  of  a  creditor  offering  evidence  for  the 
assignees  of  a  bankrupt  is  different )  there  the  insolvency  is  apparent,  and  the 
creditor  is  one  of  the  very  parties  on  whose  behalf  the  action  is  brought.  But 
in  other  cases  a  man  may  be  a  witness  to  increase  the  estate  of  his  debtor  during 
the  debtor's  lifetime ;  upon  what  principle  may  he  not  be  so  for  the  debtor's 
executor  7  [Pa&ke,  J.  It  may  be  said  that  the  executor  is  only  liable  to  the 
extent  of  the  assets,  and  that  procuring  a  verdict  for  the  executor  is  a  step  to 
increase  them )  though  it  does  not  necessarily  follow  that  the  creditor  would  ob- 
tain j  udgment  to  recover  out  of  those  assets.]    In  Paul!  v.  Brown,  6  Esp.  N.  P.  G. 
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34,  it  was  held,  that  in  an  action  by  an  executor  for  a  debt  dne  to  the  intestate, 
r*37l1  ^  <^^c<}^tof  of  *the  intestate  is  a  good  witness  to  prove  it.  In  a  case  be- 
I-  ^  fore  Parke,  J.,  Davies  v.  Davies,  1  M.  &  M.  845,  the  unsatisfied 
creditor  of  an  intestate  was  held  a  good  witness  for  the  administratrix,  on  a  plea 
of  plene  administravit.  And  if  such  testimony  were  not  admissible  for  the 
executor  or  administrator  when  defendant,  neither  ought  it  to  be  received  when 
he  is  plaintiff.  Nor  is  there  any  distinction  in  this  respect  between  a  creditor 
and  a  legatee.  The  utmost  that  can  be  said  is,  that  a  verdict  for  the  executor 
may  facilitate  the  paying  of  the  legacy.  [Pabke,  J.  In  Baker  v.  Tyrwhitt,  4 
Campb.  27,  a  residuary  legatee  was  held  incompetent;  but  on  the  ground  that 
if  the  executrix,  for  whom  the  witness  appeared,  had  to  pay  her  own  costs,  they 
would  be  allowed  out  of  the  estate,  and  the  residue  lessened  by  so  much.] 

Cur,  adv.  vulL 
Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  '  The  rest  of  the 
Court  think,  and  I  agree  in  the  opinion,  that  the  witnesses  ought  to  have  been 
received.     There  is  no  distinguishing  this  case  from  Paull  v.  Brown,  6  Esp.  N. 
P.  C.  34.    The  rule  must,  therefore,  be  absolute.  Rule  absolute. 


[^72]  *CLEMENTS  v.  LANGLEY.    June  10. 

R.  C.  borrowed  a  sum  of  money,  and  gave  the  lenders  a  bond,  by  which  he  and  four 
others  bound  themselves  jointly  and  severally  in  a  penalty,  for  the  regular  payment 
of  interest,  and  for  the  discharge  of  the  principal  and  all  interest  which  might  be  due 
at  the  end  of  five  years,  or,  if  sooner  called  upon  then  at  twenty-one  days  after  de- 
mand. One  of  the  co-obligors  of  R.  G.  became  bankrupt,  and  obtained  his  certificate. 
At  the  time  of  the  bankruptcy  a  forfeiture  had  accrued  by  non-payment  of  interest, 
but  it  was  not  insisted  upon,  and  the  interest  was  subsequently  paid  up.  After  the 
certificate,  R.  C.  was  called  upon  for  the  principal,  but  did  not  pay,  and  payment  was 
enforced  from  the  four  co-obligors  who  had  continued  soWent.  In  an  action  by  one  of 
them  against  the  party  who  had  been  bankrupt,  for  contribution : 

Held,  that  they  could  not  have  proved  under  the  commission  by  sect  62  of  the  bank- 
rupt act,  and,  therefore,  that  the  certificate  was  no  answer  to  the  action. 

Assumpsit  on  money  counts.  Pleas,  1.  The  general  issue.  2.  Bank- 
ruptcy of  the  defendant,  generally.  3.  JBankruptcy  and  certificate  of  the  de« 
fendant  specially  pleaded ;  and  that  before  the  commission,  or  any  act  of  bank- 
ruptcy, the  plaintiff  had  become  and  was  liable  for  a  debt  of  the  defendant  to 
the  chamberlain  of  London,  secured  by  a  writing  obligatory  of  the  said  defen- 
dant, which  had  been  delivered  by  him  to,  and  was  in  the  hands  of,  the  said 
chamberlain  at  the  time  of  the  issuing  of  the  commission;  that  the  said  debt 
hath  not  been  proved  under  the  commission :  and  that  the  plaintiff,  being  so 
liable,  after  the  commission  issued,  and  before  any  dividend  was  made,  paid  the 
said  debt  to  the  chamberlain,  the  obligee  and  holder  of  the  said  writing  obli- 
gatory ;  and  that  the  creditors  who  had  not  at  the  time  of  the  said  payment 
proved  their  debts  under  the  commission,  could,  and  yet  may,  receive  under 
the  same  a  dividend  in  proportion  to  their  respective  debts,  without  disturbing 
any  dividends  already  made.  Replication,  denying  that  the  plaintiff  had  be- 
come or  was  liable  for  the  supposed  debt  before  the  issuing  of  the  commission 
or  before  any  act  of  bankruptcy.  Issue  thereon.  At  the  trial  before  Denman, 
C.  J.,  at  the  sittings  in  London  after  Michaelmas  term,  1832,  the  above-men- 
P^Q-A-i  tioned  bond  was  produced,  bearing  date  '*'the  23d  of  December,  1826,  bv 
^  ^  which  one  Robert  Channell,  the  plaintiff,  the  defendant,  Robert  Pull- 
man, and  Robert  Dennison,  were  jointly  and  severally  bound  to  Richard  Clark, 
Esq.,  and  his  saooessors,  chamberlains  for  the  time  being,  in  the  sum  of  200/. ; 
and  in  which,  after  reciting  that  Channell  had  borrowed  100/.  of  the  lord  mayor, 
alderman,  &c,  of  London,  as  trustees  under  the  will  of  Samuel  Wilson,  the 
condition  was  stated  to  be  that  the  said  Channell,  his  heirs,  executors,  or  ad- 
ministrators, should  pay  to  the  chamberlain,  or  his  sucoessors,  the  principal 
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snniy  with  interest  upon  the  same  for  so  long  time  its  .he  should  he  permitted  to 
keep  the  same,  at  the  rates  there  specified,  by  half-yearly  payments  :  and  that 
C.y  his  heirs,  &c.,  should  at  the  expiration  of  five  years,  if  permitted  so  long  to 
retain  the  said  sum,  pay  or  cause  the  same  to  be  repaid  in  full,  with  all  interest 
due  thereon,  to  the  chamberlain  for  the  time  being ;  and  also,  that  if  the  tros- 
tees  for  the  time  being  should  be  minded  to  call  in  the  said  principal,  with  all 
interest  then  due,  C,  his  heirs,  &c.,  should  pay  or  cause  the  said  principal  and 
interest  to  be  paid  to  the  chamberlain  within  twenty-one  days  next  after  de- 
mand. The  first  payment  of  interest  by  Channell  was  made  in  January, 
1828,  being  for  the  year  ending  December  23d,  1827 ;  the  second  in  December, 
1828,  for  another  year.  No  further  payment  having  been  made,  Channell  was 
required,  in  May,  1830,  to  pay  the  principal  and  the  interest  then  due.  He 
omitted  to  do  so,  and  in  his  default  the  sureties  were  called  upon  in  September, 
1830 ;  and  in  October  following  the  principal  and  interest  were  paid  by  the 
plaintiff,  Pullman  and  Dennison.  This  action  was  brought  by  the  plaintiff 
Clements  to  recover  contribution  from  the  defendant,  amounting  to  SI.  12s.  Qd. 
The  commission  ^against  the  defendant  issued  in  August,  1829,  and  he  i-^eQ'*  4-1 
obtained  his  certificate  in  the  following  November.  Upon  these  facts  k  *-  ^  ^ 
verdict  was  taken  for  the  plaintiff  for  8/.  12«.  6^.,  but  leave  given  to  move  to 
enter  a  nonsuit.  In  the  ensuing  term.  White  moved  accordingly,  on  the^ound 
that  the  plaintiff  stood  in  the  situation  of  a  person  who  had  become  liable  for  a 
debt  of  the  bankrupt,  and  therefore  might  have  proved  under  the  commission^ 
by  6  G.  4,  c.  16,  s.  52,'  the  bond  having  been  forfeited  before  the  bankruptcy 
by  non-payment  of  interest. 

FlaU  and  W.  JET.  Watson,  now  showed  cause.  The  section  relied  upon  does 
not  extend  to  a  case  between  co-sureties :  it  applies  only  where  the  bankrupt  is 
a  principal,  and  a  debt  would,  at  all  events,  be  due  from  him  at  some  time. 
This  is  not  like  the  case  where  bankruptcy  discharges  a  party  originally  liable 
under  the  bond,  and  who  would  lose  the  benefit  of  his  certificate  if  his  surety 
retained  the  right  of  proceeding  ^against  him.  Here  neither  the  bank-  r4cQ"5-i 
rupt  nor  the  plaintiff  might  ever  have  been  called  upon.  The  statute  ■-  '  ^ 
applies,  by  its  terms,  to  any  person  who,  "  shall  be  surety,  or  liable  for  any 
debt  of  the  bankrupt,  or  bail  for  the  bankrupt."  That  evidently  means  a  surety 
for  the  principal  debtor,  not  a  co-surety.  It  cannot  be  said  here  that  the  plain- 
tiff was  liable  for  a  debt  of  the  bankrupt.  What  debt  could  have  been  proved 
under  the  commission  ?  Till  1830,  when  the  sureties  were  called  upon,  none 
existed.  It  is  said  the  bond  was  forfeited  before ;  but  the  sureties  had  no 
notice  of  that.  Time  was,  in  fact,  given  to  the  principal.  If  he  had  paid  the 
first  arrear  of  interest,  and  made  default  in  paying  the  next,  that,  and  not  the 
first  default,  would  have  been  the  breach  of  condition  assignable  in  declaring 
upon  the  bond.  It  would  be  difficult  to  say  that  a  party  stood  in  the  situation 
of  surety  for  the  bankrupt  entitled  to  prove  under  the  statute,  when,  perhaps, 
neither  he  nor  the  bankrupt  knew  of  the  default  in  payment.  Nor  does  it  ap- 
pear by  the  form  of  the  bond  to  be  contemplated  that  the  parties  jointly  bound 
with  the  bankrupt  shall  be  sureties  for  each  other.     In  Alsop  v.  Price,  1  Doug. 

I  6  G.  4,  0.16, 8.  62.  <*  And  be  it  enacted,  That  any  person  who,  at  the  isaoing  the  00m- 
miBsion,  shall  be  surety  or  liable  for  any  debt  of  the  baiduupt,  or  bail  for  the  banknipt, 
either  to  the  sheriff  or  to  the  action,  if  he  shall  have  paid  the  debt,  or  any  part  thereof  in 
discharge  of  the  whole  debt  (although  he  may  haye  paid  the  same  after  the  commission 
issued),  if  the  creditor  shall  have  proTed  his  debt  under  the  commission,  shall  be  entitled  to 
stand  in  the  place  of  such  creditor,  as  to  the  dividends  and  all  other  rights  under  the  said 
commission,  which  such  creditor  possessed  or  would  be  entitled  to  in  respect  of  such  proof; 
or  if  the  creditor  shall  not  have  proved  under  the  commission,  such  surety  or  person 
liable,  or  bail,  shall  be  entitled  to  prove  his  demand  in  respect  of  such  payment  as  a 
debt  undtor  the  commission,  not  disturbing  the  former  dividends,  and  may  receive  divi- 
dends with  the  other  creditors,  although  he  may  have  become  surety,  liable,  or  bail  as 
aforesaid,  after  an  act  of  bankruptcy  committed  by  such  bankrupt;  providwl  that  such 
person  had  not,  when  he  became  such  surety  or  bail,  or  so  liable  as  aforesaid,  notice 
of  any  act  of  bankruptcy  by  such  bankrupt  committed." 
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155y  which  was  an  action  hy  one  of  the  obligees  against  a  surety  on  a  bond 
like  the  present,  it  was  held  that  the  bond  not  having  been  forfeited  before  the 
bankruptcy  of  the  surety,  the  debt  could  not  be  proved  under  his  commission, 
and  consequently  the  certificate  was  no  bar  to  a  subsequent  action.  So  here, 
the  forfeiture  by  non-payment  of  the  principal  money,  when  demanded,  had  not 
taken  place  before  the  bankruptcy ;  the  default  as  to  the  interest  had  not  been 
r'*'37B1  ^^^^  advantage  of,  and  *the  money  had  subsequently  been  paid  :  the 
^  -*  penalty  of  the  bond,  therefore,  would  not  have  been  a  debt  provable 
under  the  commission.  [Littledale,  J.  That  would  have  been  a  question 
for  the  commissioners.  There  was  a  forfeiture  at  law,  and  although  it  might  not 
have  made  the  penalty  provable  as  a  debt,  it  would  have  let  in  proof  as  to  some- 
thing.] Wood  V.  Dodgson,  2  M.  &  S.  195,  which  may  be  cited,  was  a  clear 
case  of  principal  and  sureties,  within  the  act  49  G.  3,  c.  121,  s.  8,  upon  which 
the  question  in  that  case  turned.  The  plaintiffs  had  assigned  their  interest  in 
the  partnership  effects  to  the  bankrupt,  in  consideration  of  a  covenant  of  indem- 
nity on  his  part  against  the  partnership  debts,  to  which  they  still  continued 
liable  at  law  ;  but  in  equity  he  was  solely  liable,  and  they  only  sureties.  [Pat- 
TE80N,  J.  They  were  sureties  for  him,  but  Qot  he  for  them.  Parke,  J.  The 
plaintiffs  there  were  held  to  have  been  persons  ''  liable  for"  a  debt  of  the  bank- 
rupt.] But  in  the  nature  of  sureties.  In  Browne  v.  Lee,  6  B.  &  C.  689  (un- 
der 49  Q,  3,  0.  121),  it  was  held  that  one  of  three  sureties  for  the  payment  of 
an  annuity,  who  had  paid  money  upon  it  after  the  bankruptcy  of  a  co-surety, 
might  recover  against  that  party  for  contribution,  notwithstanding  his  certifi- 
cate ',  for  there  was  no  debt  from  the  bankrupt  to  his  co-surety,  in  respect  of 
which  the  latter  could  have  proved  under  the  commission.'  The  same  argu- 
ment arises  here.  Tallop  v.  Ebers,  1  B.  &  Ad.  698,  contains  the  principle 
r*^771  ^P^'^  which  this  case  must  be  decided.  There  the  plaintiff  was  *accep- 
>-  -^  tor  of  a  bill  which  the  defendant  had  undertaken  to  pay,  but  omitted  to 
do  80  till  he  became  bankrupt,  and  obtained  his  certificate,  after  which  the 
pluntiff  had  to  take  up  the  bill ;  and  it  was  held  that  he  could  not  have  proved 
under  the  commission,  as  for  a  debt,  or  in  the  character  of  a  surety.  In  the 
present  case,  too,  it  is  to  be  observed  that  this  was  not  a  mere  debt  upon  a 
bond ;  the  original  debt  arose  upon  a  loan  of  100/.  from  the  obligee  to  Channell. 
There  was  no  debt  due  from  either  the  plaintiff  or  the  defendant  till  default  was 
made  in  repayment  of  that  loan.  It  must  be  contended,  on  the  other  side,  that 
there  were  in  this  case  two  principal  debtors. 

White,  contr^.  The  demand  in  this  case  is  for  a  debt,  not  payable  at  the 
time  of  the  act  of  bankruptcy  committed,  but  for  which  the  plaintiff  might  have 
proved  and  received  dividends,  deducting  only  a  rebate  of  interest,  under  sect. 
51  of  the  act."  This  is  treated  on  the  other  side  as  a  mere  contingent  liability. 
Now,  viewing  it  merely  as  a  debt  on  a  guarantee  which  had  not  become  abso- 
lute before  the  bankruptcy,  it  might  have  been  valued  under  the  commission, 
r^^7Rl  ^^^  ^subsequently  proved  for :  Ex  parte  Myers,  1  Mont.  &  Bligh,  229. 
I-  -*  But  here  there  was  a  debt  ^clearly  incurred  at  the  time  of  the  bank- 
mptcy,  and  capable  of  being  ascertained ;  the  principle,  certum  est  quod  certum 
reddi  potest,  applies.     In  Aflalo  v.  Fourdrinier,  6  Bing.  306^  3  M.  &  Payne, 

1  It  did  not  appear  that  the  annuity  was  in  arrear  before  the  defendant  became  bank- 
mpt.     The  payments  were  made  after  he  obtained  hia  certificate. 

'  6  G.  4,  c.  16,  a.  51.  <*  And  be  it  enacted,  that  any  person  who  shall  have  given  credit 
to  the  bankrupt  upon  valuable  consideration  for  any  money,  or  other  matter  or  thing 
whatsoever,  which  shall  not  have  become  payable  when  such  bankrupt  committed  an  act 
of  bankraptcy,  and  whether  such  credit  shaU  have  been  given  upon  any  bill,  bond,  note, 
or  other  negotiable  security  or  not,  shall  be  entitled  to  prove  such  debt,  bill,  bond,  note, 
or  other  security,  as  if  the  same  was  payable  presently,  and  receive  dividends  equally 
with  the  other  creditors,  deducting  only  thereout  a  rebate  of  interest  for  what  he  shaU 
so  receive,  at  the  rate  of  6  per  cent,  to  be  computed  from  the  declaration  of  a  dividend 
to  the  time  such  debt  would  have  become  payable,  according  to  the  terms  upon  which  it 
was  contracted." 
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743,  TiNOAii,  C.  J.,  says,  with  reference  to  the  case  of  a  person  discharging  a 
partnership  debt  after  a  commission  of  bankrupt  issued  against  his  partner, — 
**  The  solvent  partner,  if  not  properly  a  surety  for  his  partner's  share,  because 
each  is  originally  liable  for  the  whole,  yet  may,  with  strict  propriety,  be  called, 
as  to  the  share  belonging  to  his  partner,  a  person  liable  for  the  debt  of  another, 
and  in  that  character  would  be  entitled  to  prove  under  the  commission  :"  and 
he  cites  Ex  parte  Young,  2  Rose,  B.  C.  40,  and  Ex  parte  Watson,  4  Madd.  Rep. 
477,  where  the  yice-Chancellor  said,  that  '^  a  solvent  partner,  winding  up  the 
partnership  concerns,  is  to  be  considered  as  a  surety  paying  the  debt  after  the 
bankruptcy,  in  respect  of  his  previous  liability."  So,  here,  if  the  plaintiff  was 
not  strictly  a  surety,  he  was  within  the  act  as  a  "  person  liable."  In  Wood  v, 
Dodgson,  2  M.  &  S.  196,  also  cited  by  Tindal,  C.  J.,  in  Aflalo  ».  Fourdrinier, 
Lb  Blano,  J.,  referring  to  49  Cr.  3,  c.  121,  s.  8  (which  corresponded  with  6  G. 
4,  c.  16,  s.  52),  says : — ''  Before  the  act,  the  original  debt  would  have  been 
barred  by  the  certificate,  and  the  remedy  proposed  seems  to  have  been,  that 
when  any  person  at  the  issuing  of  the  commission,  should  be  surety  for,  or 
liable  for  the  original  debt  of  the  bankrupt,  the  bankrupt  should  be  relieved  in 
the  same  manner  from  all  claims  of  such  person  ^arising  out  of  the  origi-  r*Q'-Q-| 
nal  debt,  although  the  cause  of  action  arose  after  the  bankruptcy."  ^        ^ 

Denman,  C.  J.  The  question  in  this  case  is,  whether  the  money  which  the 
plaintiff  was  called  upon  to  pay  on  his  liability  under  the  bond,  was  money  paid 
to  the  use  of  the  bankrupt,  so  that  the  plaintiff  could  have  proved  it  under  his 
commission.  I  am  of  opinion  that  it  was  not.  The  effect  of  the  fifty-second 
section  of  the  bankrupt  act  is,  that  the  party  who  is  to  prove  must  be  directly 
surety,  or  liable,  or  bail,  for  the  bankrupt.  To  graft  upon  this  clause  the  liability 
of  one  co-surety  for  another  on  default  made  by  the  principal,  which  is  attempted 
in  the  present  case,  would  be  going  to  a  length  which,  in  my  opinion,  is  not 
warranted.  There  was  no  debt  which  could  have  been  established  against  the 
defendant  under  the  commission.  The  plaintiff's  liability  depended  on  two  con- 
tingencies ;  first,  whether  the  original  debtor  would  pay ;  and,  secondly,  whether 
in  his  default  the  co-sureties  would  be  called  upon.  No  direct  liability  arose  till 
after  the  bankruptcy ',  and  then  I  do  not  see  that  there  was  such  a  liability  of  the 
bankrupt  to  his  co-surety  as  could  have  been  proved  under  the  commission. 

LiTTLEDALE,  J.  I  caunot  SCO  how  the  plaintiff  here  could  be  considered  a 
surety,  or  liable  for  the  debt  of  the  bankrupt.  The  co-sureties  were  not  so  for 
each  other,  but  for  the  principal ;  and  I  think  the  statute  contemplates  the  case 
where  the  bankrupt  is  the  principal  debtor.  It  is  true  that  in  point  of  form, 
when  the  bond  was  once  forfeited,  an  action  was  maintainable  against  all  the 
obligors;  but  that  did  not,  in  my  opinion,  *constitute  a  debt  of  the  ptcogni 
bankrupt  within  the  statute.  The  decision  in  Wood  v.  Dodgson,  2  M.  I-  -' 
&  S.  195  (that  solvent  partners,  who  had  been  compelled  after  a  dissolution  to 
pay  the  debt  of  a  bankrupt  partner,  for  which  they  were  jointly  liable  at  law, 
might  prove  for  it  against  his  estate),  went  a  great  way,  but  the  doctrine  here 
contended  for  would  go  still  further.  Again,  supposing  the  bond  forfeited  at  the 
time  of  the  bankruptcy,  and  that  the  parties  had  been  sued  upon  it,  and  judg- 
ment obtained,  and  that  the  penalty  stood  as  a  security  for  further  breaches,  how 
could  this  liability  be  valued  as  a  debt  from  the  bankrupt  to  the  co-sureties  ? 
An  annuity  for  life  or  years  may  be  valued  at  any  time :  but  here,  although  the 
engagement  was  to  pay  at  the  end  of  five  years,  the  principal  and  interest  might 
be  called  in  before.  It  is  impossible  to  form  an  estimate  of  such  a  contingency, 
and  therefore  I  think  the  liability  was  not  matter  of  proof  under  the  commissioD, 
as  it  was  not  a  subject  of  valuation. 

Parke,  J.  I  am  of  the  same  opinion,  though  I  should  readily  have  come  to 
a  different  conclusion  if  there  had  appeared  proper  grounds  for  it.  The  doctrine 
contended  for  on  the  part  of  the  plaintiff  is  within  the  reason  of  the  act,  and 
would  bo  convenient,  but  it  is  not  borne  out  by  the  words.  The  plaintiff 
cannot  be  said  to  have  been  liable  at  the  time  of  the  commission  for  a  debt  of 
the  bankrupt.     The  debt  then  subsisting  was  the  principars :  the  banl^mpt  was 
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only  a  co-surety  with  the  plaintiff  and  others.  It  is  said  the  forfeiture  before 
rtogi-ithe  bankruptcy  created  a  debt  to  the  obligee.  *But  on  this  bond, 
■•  -*  framed  as  it  was,  no  debt  arose  that  was  capable  of  being  ascertained,  be- 
yond the  interest  due  in  June,  1829,  and  that  is^  as  between  the  obligees,  the 
debt  of  Channell :  as  to  the  principal  and  future  interest,  there  is  no  ascertain- 
able debt  existing.  Notice  might  have  been  given  at  any  time  during  the  five 
years,  to  pay  the  principal  and  interest,  and  until  such  notice,  or  the  expiration 
of  the  time,  it  was  uncertain  what  the  debt  would  be.  No  specific  part  could 
have  been  proved  for  against  the  defendant's  estate.  This  is  not  within  the 
cases  where  the  penalty  of  a  forfeited  bond  has  been  made  use  of  as  a  means  of 
working  out  the  fulfilment  of  an  obligation  upon  equitable  principles,  as  Ex  parte 
Fisher,  Buck's  Cases  in  Bankruptcy,  188  3  Sammon  v.  Miller,  3  B.  &  Ad.  596. 
There  it  could  be  ascertained  what  was  the  precise  liability  of  the  bankrupt;  but 
in  Taylor  v.  Young,  3  B.  &  A.  521,  where  the  liability  under  the  bond  was  not 
capable  of  valuation,  the  Court  held  that  there  could  be  no  proof  in  respect  of  the 
'  penalty :  and  the  present  case  comes  nearer  to  that  than  to  the  former  ones. 
It  was  uncertain  what  would  be  due  at  any  particular  time,  and  also,  whether 
or  not  Channell,  the  debtor,  would  perform  his  duty  by  paying  it.  In  Ex  parte 
Young,  2  Rose,  B.  C.  40,  and  Wood  v.  Dodgson,  2  M.  &  S.  196,  the  bankrupt, 
as  between  himself  and  his  partners,  was  the  principal  debtor.  No  case  has  yet 
occurred  in  which  a  co-surety  has  been  placed  in  the  situation  of  a  surety.  In 
Ex  parte  Hunter,  2  Glyn  &  Ja.  7,  though  Reyner  and  the  Jacksons  were  sureties 
to  the  Bank  for  Joseph  and  John  Corsbie,  the  principal  debtors,  they  were,  as 
r*^ft*21  ^^^^^^  themselves,  by  the  giving  of  cross  acceptances,  sureties  *for  each 
L  -*  other ;  and  Lord  Eldon  therefore  held,  that  Reyner,  having  paid  the  bill 
by  which  he  became,  as  between  himself  and  the  Jacksons,  surety  for  them,  was 
entitled  to  prove  on  their  estate. 

Patteson,  J.  I  was  struck  with  the  analogy  between  this  case  and  Wood  v, 
Dodgson,  2  >I.  &  S.  195,  which  would  certainly  have  been  strong  if  the  whole 
amount  claimed  for  principal  and  interest  had  been  payable  when  the  commis- 
sion issued.  But  here  only  a  small  amount  of  interest  was  due  at  that  time. 
Then  for  what  could  these  parties  have  proved  against  their  co-surety  ?  There 
could  have  been  no  dividend  but  for  a  proportion  of  that  small  amount  of  inte- 
rest, which  has  in  fact  been  paid  since,  and  which  forms  no  part  of  the  present 
demand.  Browne  v.  Lee,  6  B.  &  C.  689,  does  not  apply ;  that  case  arose  upon 
an  annuity,  and  came  under  the  seventeenth  section  of  49  G.  3,  c.  121,  which 
enabled  annuity  creditors  to  prove.  It  was  held  there  that  a  surety  who  had 
been  obliged  to  pay  arrears  of  an  annuity,  was  not  an  annuity  creditor  of  his 
bankrupt  co-surety,  within  that  clause  :  but  the  fifty-fifth  section  of  6  Q.  4,  c. 
16,  was  introduced  on  purpose  to  afford  a  remedy  in  that  respect.  I  cannot  see 
in  this  case  how  the  plaintiff  could  be  considered  a  surety  for  the  bankrupt,  or 
how  the  certificate  could  be  a  discharge.  Rule  discharged. 


[•883]    •The  KING  v.  The  Inhabitants  of  the  County  of  DEVON,     June  10. 

B«fore  the  atat  43  G.  8,  c.  59,  there  had  been  a  pablic  coantj  bridge,  which  was  of 
wood,  resting  on  stone  abutments.  After  that  statute  passed,  the  wooden  part  of  the 
bridge  was,  during  a  flood,  carried  some  distance  down  the  river,  but  the  stone  abut- 
ments remained.  Part  of  the  wooden  materials  being  afterwards  collected  together, 
were,  with  new  materials  formed  into  the  upper  part  of  a  bridge,  which  was  wider  than 
it  had  been  before  the  flood,  and  placed  upon  the  old  abutments.  This  was  done  at 
the  expense  of  the  parish,  and  not  under  the  direction  of  the  county  surreyor :  Held, 
that  this  was  not  a  bridge  **  erected  or  built"  after  the  passing  of  48  G.  8,  c.  59,  s.  5 ; 
and  that  the  inhabitants  of  the  county  were  bound  to  repair  it 

Indictment  for  non*repair  of  Tipton  Bridge,  in  the  parish  of  Ottery  St. 
Blary,  in  the  county  of  Devon.  Plea,  not  guilty.  At  the  trial  before  Park, 
Sir  AXiLAN,  J.,  at  the  Dorsetshire  Spring  assises,  1833,  it  appeared  that,  before 
the  24th  of  Jane,  1803,  when  the  43  Q,  3,  c.  59,  was  passed,  there  had  been  a 
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bridge  over  the  river  Ottery,  on  the  site  of  the  bridge  indicted,  used  by  the  pablic 
as  a  carriage  bridge,  and  which  the  connty  repaired.  The  abutments  on  which 
the  bridge  rested,  on  each  side  of  the  river,  were  of  stone,  but  all  the  other  parts 
were  of  wood.  In  1807,  the  wooden  part  of  this  bridge  was,  daring  a  flood, 
carried  some  distance  down  the  river,  but  the  abutments  remained,  and  such  part 
of  the  old  wooden  work  as  was  fit  for  the  purpose  was  collected,  and  some  new 
materials  were  added,  and  the  whole  was  replaced  on  the  old  abutments.  The 
bridge  was  made  about  two  feet  wider  than  it  was  before.  This  was  done  at  the 
expense  of  the  parish,  and  not  of  the  county,  and  the  enlarged  bridge  had  been 
since  used  by  the  public.  It  was  objected,  that  as  the  bridge  so  widened  had  not 
been  erected  or  built  under  the  direction  of  the  county  surveyor,  as  required  by 
the  43  G-.  3,  c.  59,  s.  5,  the  inhabitants  of  the  county  were  not  bound  to  repair  it 
The  learned  Judge  directed  the  jury  to  find  a  "*" verdict  of  guilty,  but  re-  r*oQ4i 
served  liberty  to  the  defendants  to  move  to  enter  a  verdict  of  acquittal,  ■-  ^ 
I  if  this  Court  should  be  of  opinion  that  the  objection  was  well  founded.     A  rale 

!  nisi  for  that  purpose  having  been  obtained  in  last  Easter  term. 

The  Solicitor-General  and  Elliott  now  showed  cause.  The  bridge  having  been 
adopted  by  the  public,  the  inhabitants  of  the  county  are  primS.  facie  bound  to 
repair  it.  It  is  said  they  are  not,  because  the  bridge  was  erected  or  built  after 
the  passing  of  the  act  43  G.^  3,  c.  59,  s.  5,  which  enacts  <'  that  no  bridge  there- 
after to  be  erected  or  built  shall  be  deemed  to  be  a  bridge  which  the  inhabitants 
of  any  county  shall  be  compellable  to  repair,  unless  such  bridge  shall  be  erected 
in  a  substantial  and  commodious  manner,  under  the  direction,  or  to  the  satisfac- 
tion of  the  county  surveyor;"  and  that  here  the  bridge  was  not  built  under  the 
direction  of  the  surveyor  of  the  county  of  Devon,  and  the  inhabitants  of  that 
county  are  therefore  not  liable  to  repair.  That  reduces  the  question  to  this, 
whether  the  bridge  is  not  in  substance  the  same  as  the  one  which  existed  before 
1807.  The  materials  of  which  it  is  composed  being  to  a  certain  extent  different, 
does  not  of  necessity  destroy  the  identity  of  the  bridge.  All  the  materials  of 
which  such  a  structure  is  composed  may,  by  frequent  repairs  and  alterations 
from  time  to  time,  be  entirely  changed  ;  but  it  will  not,  therefore,  cease  to  be 
the  same  bridge.  The  principal  object  of  the  enactment  was  to  prevent  the  in- 
crease of  the  number  of  bridges  which  counties  are  liable  to  repair.  By  holding 
that  the  county  is  liable  in  this  case,  the  number  of  bridges  repairable  by  the 
county  will  not  be  increased.  '^'Thc  bridge  was  erected  on  the  same  site  r^ooc-i 
as  the  one  which  existed  in  1803,  before  the  statute  43  G.  3,  c.  59,  passed,  ^  -' 
and  it  consisted  principally  even  of  the  same  materials.  Kex  v.  The  Inhabitants 
of  Lancashire,  2  B.  &  Ad.  813,  shows  that  this  section  of  the  act  does  not  apply 
to  a  bridge  widened  or  repaired ;  and  in  that  case  new  materials  must  be  added. 
Taunton,  J.,  said  there,  '^  that  the  enlargement  of  the  bridge  did  not  destroy 
its  identity;  it  was  the  same  bridge,  though  wider."  That  observation  applies 
to  the  present  case. 

Crowder  and  Praedy  contri.  This  bridge  was  erected  and  built  after  the 
passing  of  the  43  G.  3,  c.  59,  s.  5,  the  object  of  which  statute,  as  appears  by  the 
preamble,  was  to  point  out  precisely  the  bridges  which  inhabitants  of  counties 
should  be  liable  to  repair.  The  enacting  part  applies  to  ail  bridges  there  de- 
scribed, which  shall  thereafter  be  erected  or  built.  After  the  flood  in  1807, 
Tipton  Bridge  had  ceased  to  exist.  The  abutments  which  then  remained  did 
not  constitute  a  bridge.  The  bridge  indicted  was  then  erected  or  built,  and  is, 
therefore,  within  the  very  words  of  the  statute.  The  22  H.  8,  o.  5,  s.  4,  enables 
justices  to  tax  inhabitants  of  counties  for  such  reasonable  sums  as  they  may  think 
sufficient  for  the  repairing,  re-edifying,  and  amendment  of  bridges.  The  word 
re-edify  is  not  in  the  statute  43  G.  3,  c.  59,  s.  5.  The  object  of  that  enactment 
was  twofold  :  first,  to  relieve  counties  from  the  burden  of  repairing  an  increased 
number  of  bridges,  which,  before  the  act,  might  have  been  cast  on  them  by  any 
irresponsible  persons  who  chose  to  build  a  bridge  which  was  ^afterwards  r^oogi 
used  by  the  public;  secondly,  to  prevent  the  building  of  insecure  and  in- 1-       *' 
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saffieienfc  bridges.  Now  if,  after  a  bridge  bas  been  onoe  built,  any  person  may 
mbstitute  in  lieu  of  it  another,  not  constructed  under  the  superintendence  of 
the  county  surveyor,  one  of  the  mischiefs  contemplated  by  the  legislature  day 
occur.     The  enactment  was  intended  to  apply  to  bridges  rebuilt  as  well  as  built. 

(Parks,  J.  What  exempted  the  inhabitants  from  repairing  the  old  bridge  ?] 
t  no  longer  existed.  [Demman,  C.  J.  Before  the  wooden  part  of  the  bridge 
was  replaced  on  the  old  abutments,  the  inhabitants  of  the  county  were  liable  to 
repair ;  if  that  part  was  carried  away  in  consequence  of  their  neglect  to  repair, 
does  that  exempt  them  for  the  future  ?]  Undoubtedly  they  might  have  been  in- 
dietedj  if  guilty  of  neglect,  but  the  parish  took  on  themselves  to  build  a  new 
bridge.  [LiTTLEDALB,  J.  Suppose  judgment  were  given  for  the  defendants  on 
the  ground  that  this  is  a  new  bridge  erected  since  the  statute ;  the  inhabitants 
of  the  county  were  liable  to  be  indicted  for  not  repairing  the  bridge  at  the  time 
when  the  wooden  part  was  washed  away ,  and  if  it  was  their  duty  then  to  repair 
the  old  bridge,  and  the  parish  has  built  a  new  one  under  a  misconception,  the 
inhabitants  of  the  county  are  still  liable  to  repair  the  old  bridge.  If  this  be  not 
a  county  bridge,  it  might  be  the  duty  of  the  county  to  prostrate  it  as  a  nuisance.] 

Dbnman,  C.  J.  I  am  of  opinion  that  this  is  substantially  the  same  bridge 
as  that  which  existed  before  1807.  The  stone  abutments  of  the  old  bridge  have 
always  remained.  It  is  a  public  bridge,  which  the  inhabitants  of  the  county  are, 
primi  facie,  bound  to  repair.  They  say  they  are  not  so  bound,  because  it  was 
r^SS"*!  ^'^^^  *^^  ^^^^  ^^^^  1803,  not  under  the  directions  or  to  the  satisfao- 
^  '  ^  tion  of  the  county  surveyor,  as  required  by  the  43  G.  3,  c.  59,  s.  5.  I 
think,  however,  that  this  is  not  a  bridge  which  was  built  or  erected  in  1807| 
within  the  meaning  of  those  words  in  that  statute,  but  one  which  was  then  re- 
paired aod  re-edified  within  the  meaning  of  22  H.  8,  c.  5,  s.  4.^  It  consists,  for 
a  great  part,  of  the  same  materials  which  existed  before  1807.  But  the  ques- 
tion, whether  it  be  the  same  or  not,  depends  not  so  much  on  the  identity  of  the 
materiala  of  which  the  bridge  is  from  time  to  time  composed,  as  of  the  identity 
of  the  public  right  of  passage  over  a  bridge  at  that  place. 

LiTTLEDALE,  J.  In  1801,  there  was  a  bridee  on  the  same  site  as  the  one  in- 
dicted, and  the  inhabitants  of  the  county  were  bound  to  repair  it.  The  upper  part 
of  this  bridge  waH  of  wood,  and  rested  at  each  end  on  stone  abutments.  The 
wooden  part  was  washed  away  in  1807,  but  the  abutments  remained.  The  inhabi- 
tants of  the  county  were  at  that  time  bound  to  repair  the  bridge,  which  was  then 
ruinous.  If  it  had  been  repaired  by  the  county  in  the  manner  it  was  subse- 
quently by  the  parish,  it  would  have  been  substantially  the  same  bridge  which 
existed  before;  and,  although  it  was,  in  fact,  repured,  not  by  the  inhabitants 
of  the  county,  but  by  other  persons,  I  think  it  did  continue  the  same  bridge. 
If,  indeed,  the  abutments,  as  well  as  the  other  parts  of  the  bridge  had  been 
destroyed,  and  an  entire  new  bridge  had  been  built  on  the  same  site,  I  should 
r^8f^1  ^^^  doubted,  whether  such  a  bridge  would  '*'be  within  the  act  or  not. 
'-  -'  The  fifth  section  of  the  act  seems  to  have  had  two  objects  in  view :  one, 
that  the  number  of  bridges  which  the  county  were  bound  to  repair  should  not 
be  unneoesaarily  increas^ ;  and  the  other,  that  individuals  or  parishes  should 
not  take  on  themselves  to  build  bridges,  so  as  to  cast  the  burden  of  repair  on 
the  county,  unless  they  were  properly  built,  under  the  directions  of  the  county 
surveyor.  Now,  a  new  bridge  built  on  the  site  and  in  lieu  of  an  old  one, 
seems  to  be  within  the  intention  of  the  legislature,  and  it  is  certainly  within 
the  words  of  the  statute.  It  is  unnecessary,  however,  to  give  a  decided  opinion 
on  that  point,  because  the  bridge  here  is  substantially  the  same  as  that  which 
existed  before  the  statute :  it  not  only  stands  on  the  same  site,  but  consists  in 
great  part  of  the  same  materials. 

Parks,  J.  I  am  of  opinion,  that  the  bridge  indicted  was  not  built  or 
erected  since  the  passing  of  the  43  G-.  3,  c.  59.     The  evidence  is,  that  there 

>  See  as  to  the  words  **  rebuild  and  repair,"  and  <*re-edify,"  Doe  d.  Dymokev.  Withers, 
2B.  &Ad.  896. 
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was  not  ID  this  case  an  erecting  or  building  of  a  new  bridge,  bat  a  repairing  of 
the  old  one. 

Vatteson,  J.     This  is,  in  substance,  the  same  bridge  as  the  one  which  ex- 
isted before  the  statute.  Rule  discharged. 


*SIMS  and  Another  v.  BOND  and  Another.  [*389] 

Where  a  person  lends  money  nominally  on  his  own  account,  bnt  really  on  aoconnt  <Mf 
another,  the  real  lender  cannot  recover  the  money,  unless  be  prove  distinctly  that 
the  loan  was  in  reality  intended  to  be  his,  and  was  received  as  such : 

And,  therefore,  wherp  A.  as  the  managing  owner  of  a  vessel,  was  permitted  by  the  other 
owners,  to  have  the  possession  of  two  warrants  or  orders  of  the  East  India  Company,  to 
pay  to  the  said  owners  or  bearer,  the  sum  of  money  therein  mentioned,  for  freight ; 
and  A.  deposited  these  warrants  in  the  hands  of  his  bankers,  and  they  received  the 
money  due  on  them,  and  gave  him  credit  for  it  in  account :  it  was  held,  on  assump- 
sit brought  aftef  A.'b  death  by  the  surviving  part  owners  against  the  bankers,  that  on 
proof  of  the  above  facts,  they  could  not  recover  the  money,  because  it  was  not  shown 
that  the  loan  was  upon  ikeir  account ;  for  the  fact  of  the  warrants  being  the  property 
of  all  the  part  owners,  when  placed  in  the  bankers'  hands,  was,  upon  the  evidence, 
consistent  with  the  suppoaition  that  the  loan  of  the  proceeds  to  the  bankers  was  A.'8 
loan. 

Assumpsit  for  money  had  and  received,  money  paid,  &c.  Plea  general  issue. 
At  the  trial  before  Denman,  G.  J.,  at  the  London  sittings  after  Michaelmas 
term,  1832,  it  appeared  that  the  action  was  brought  by  the  plaintiffs,  who  were 
surriving  part  owners  of  a  vessel  called  the  Princess  Charlotte,  to  recover  from 
the  defendants,  bankers  in  London,  1750^.,  the  balance  of  a  banking  account, 
kept  in  the  name  of  Charles  Gribble,  a  part  owner,  and  ship's  husband,  and 
3478/.  Ss,  Sd.,  appearing  due  from  them  in  an  account  with  John  Oribble,  his 
executor.  It  was  proved  that  Charles  Gribble,  as  ship's  husband,  was  permitted 
by  the  owners  to  have  the  possession  of  two  warrants  for  the  freight  of  the  vessel, 
payable  by  the  East  India  Company,  which  warrants  had  been  given  by  the 
company  on  a  receipt  being  signed  by  Charles  Gribble  and  another  of  the  owners, 
and  which  were  directed  to  the  cashiers  of  the  Bank  of  England,  ordering 
them  to  pay  to  the  owners  of  the  Princess  Charlotte,  or  bearer,  on  account  of 
freight.  These  two  warrants  Charles  Gribble  put  into  the  hands  of  the  defen- 
dants, in  order  that  they  might  receive  the  money,  and  place  it  to  his  credit  in 
an  account  opened  in  his  name  in  the  defendants'  books.  This  was  done ;  and 
on  Charles  Gribble's  death,  the  ^first-mentioned  balance  appeared  due  p^qqoi 
to  him  upon  the  account.  Afterwards  John  Gribble  opened  a  new  ac-  ^  ^ 
count,  as  executor  of  Charles,  to  the  credit  of  which  3478/.,  which  had  been 
lent  by  Charles  Gribble  to  his  son,  out  of  the  money  due  to  him  on  the  account 
kept  in  his  name,  was  paid  by  the  son  after  his  father's  death.  Upon  the  trial, 
the  learned  Judge  nonsuited  the  plaintiffs,  on  the  ground  that  there  was  no 
privity  of  contract  between  them  and  the  defendants.  A  rule  nisi  for  a  new 
trial  having  been  obtained  in  last  Hilary  term. 

The  Solicitor-General,  F.  Pollock^  and  Hoggins,  in  the  course  of  this  term, 
showed  cause.  There  was  no  privity  of  contract  between  the  plaintiffs  and  de- 
fendants. Charles  Gribble  was  intrusted  with  the  possession  of  warrants  by  the 
other  part  owners,  and  he  deposited  them  in  his  own  name  with  the  defendants, 
and  they  thereby  became  liable  to  him,  and  he  to  the  other  owners.  There  was 
no  privity  of  contract  between  all  the  other  owners  and  the  defendants.  As  to 
the  sum  of  1750/.,  Sims  v,  Brittain,  4  B.  ft  Ad.  375,  is  decisive.  The  decision 
in  that  case  proceeded  on  the  ground  that  the  contract  was  with  Gribble  alone. 
In  Stephens  v,  Badcock,  3  B.  ft  Ad.  354,  the  defendant,  an  attorney's  clerk, 
authorized  by  the  attorney,  received  money,  which  his  master  was  in  the  habit 
of  receiving  for  the  plaintiff,  and  gave  a  receipt  for  his  master;  and  it  was  held 
there  was  no  privity  of  contract  between  the  plaintiff  and  the  clerk,  who  took 
the  money  as  the  agent  of  the  attorney,  and  was  accountable  to  him  only. 
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[Pattsson,  J.  The  qnestion  is,  whether  the  defendants,  in  receiving  this  money, 
r*^Q11  *^>^^^c^  ^i^^  Gribhle  alone,  or  with  Qribble  and  the  other  part  own- 
'-  -*  ers.  Pabke,  J.  Is  it  not  in  substance  the  same  as  if  the  plaintiffs 
themselTes  had  received  the  money  and  handed  it  over  to  Gribhle,  and  he  had 
then  placed  it  in  the  defendants'  hands  on  his  own  account  ?]  Oribble  alone 
could  sue  the  defendants,  though  he  might  be  accountable  to  the  other  part 
owners.  The  defendants  never  consented,  in  fact,  to  receive  or  hold  the  money 
on  account  of  the  other  part  owners,  and  the  law  will  not  imply  such  a  consent: 
Wedlake  v.  Hurley,  1  Cromp.  &  Jer.  83.  It  is  incumbent  on  the  plaintiffs  to 
make  out  that  the  defendants  contracted  with  them,  or  consented  to  bold  the 
money  on  their  account :  Williams  v.  Everett,  14  East,  582 ;  Yates  v.  Bell,  3  B. 
&  A.  643.  As  to  the  other  sum,  which  was  paid  in  after  Gribble's  death,  there 
can  be  no  doubt  that  the  executor,  on  whose  account  it  was  paid  in,  is  the  only 
person  who  can  claim  it  from  the  defendants. 

Sir  James  Scarlett^  E,  V,  Richards,  Follett,  and  F,  Robinson,  contrJi. 
Gribhle  was  the  managing  owner  of  the  vessel,  and  was  intrusted  with  the 
warrants;  he,  acting  for  himself  and  the  other  owners,  deposited  them  in  the 
hands  of  the  defendants.  The  plaintiffis  might  have  raaintAined  trover  for  those 
warrants ;  and,  if  so,  their  rights  cannot  be  substantially  altered  by  the  warrants 
having  been  changed  into  money.  That  money  belonged  to  all  the  part  owners ; 
they  might  all  join  with  Gribhle  (if  he  were  alive)  in  bringing  an  action.  If  a 
^tor  sell  goods  in  his  own  name,  the  principal  may  sue  the  vendee  upon  the 
r*3921  contract,  or  the  vendee  *may  sue  the  principal  seller  for  the  goods. 
^  -^  [Parks,  J.  There  the  contract  is,  in  point  of  law,  the  contract  of  the 
principal ;  the  question  here  is,  whether  the  plaintiffs  were,  from  the  beginning, 
the  contracting  parties.]  Suppose  C.  Gribhle,  instead  of  placing  the  warrants 
in  the  defendants'  hands,  had  kept  the  money  in  a  private  chest,  separate  from 
his  own,  the  money  would  have  been  ear-marked,  and  his  executors  could  not 
retain  it.  Per  Lord  Mansfield,  in  Howard  v.  Jemmet,  3  Burr.  1369.  The 
surviving  part  owners  might  have  maintained  trover,  or  money  had  and  re- 
ceived :  Taylor  t;.  Plumer,  3  M.  &  S.  562.  So  they  may,  if,  instead  of  keeping 
the  money  in  his  chest,  he  has  sent  it  to  his  bankers.  It  is  sufficient  for  them 
to  show  that  it  is  their  money.  [Pabke,  J.  They  must  show  a  contract  by 
the  defendants  to  hold  the  money  on  their  account.]  The  defendants  must 
have  known,  from  the  contents  of  the  warrants,  that  all  the  part  owners  were 
interested  in  them.  The  law  will  then  imply  a  contract  by  the  defendants  to 
hold  the  money  for  the  benefit  of  all  the  part  owners :  Skinner  v.  Stocks,  4  B.  & 
A.  437 ;  Garrett  v.  Handley,  3  B.  &  C.  462 ;  4  B.  &  C.  664.  The  loan  to  the 
son  was  of  money  which  the  father  had  no  right  to  place  to  any  but  the  part- 
nership account.    [Parke,  J.   Could  you  have  sued  the  son  ?]     Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  in  the  same  term  by  Denman,  C.  J., 
who,  after  stating  the  facts,  proceeded  as  follows : — 

We  all  think  that  the  nonsuit  was  right.  Sums  which  are  paid  to  the  credit 
r*3d31  ^^  ^  customer  with  a  banker,  ^though  usually  called  deposits,  are,  in 
I-  -'  truth,  loans  by  the  customer  to  the  banker:  Carr  v.  Carr,  I  Meriv.  541, 
note ;  Devaynes  v.  Noble,  Ibid.  568 ;  and  the  plaintiffs,  who  seek  to  recover  the 
balance  of  such  an  account,  must  prove  that  the  loans  were  made  b^  them. 

It  is  a  well-established  rule  of  law,  that  where  a  contract,  not  under  seal,  is 
made  with  an  agent,  in  his  own  name,  for  an  undisclosed  principal,  either  the 
agent  or  the  principal  may  sue  upon  it ;  the  defendant  in  the  latter  case  being 
entitled  to  be  placed  in  the  same  situation,  at  the  time  of  the  disclosure  of  the 
real  principal,  as  if  the  agent  had  been  the  contracting  party. 

This  rule  is  most  frequently  acted  upon  in  sales  by  factors,  agents,  or  part- 
ners, in  which  cases  either  the  nominal  or  real  contractor  may  sue ;  but  it  may 
be  equally  applied  to  other  cases ;  and  we  do  not  say  that  where  a  person  lends 
money  nominally  on  his  own  account,  but  really  on  account  of,  and  as  the  loan 
of  another,  the  real  lender  may  not  sue  for  the  money. 
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But  where  money  is  lent  by  another  in  his  own  name,  the  plaintiff,  who 
alleges  that  he  was  in  reality  the  lender,  must  prove  that  fact  distinctly  and 
clearly.  He  must  show  that  the  loan,  though  nominally  that  of  another,  was 
really  intended  to  be  his  own. 

It  was  incumbent,  therefore,  in  this  case,  upon  the  plaintiffs  to  prove  that, 
when  Charles  Qribble  lent  the  proceeds  of  the  freight  warrants  to  the  defen- 
dants, and  had  them  placed  to  his  credit  in  an  account  kept  in  his  own  namtf 
he  was  acting  in  that  respect  as  the  agent  of  the  plaintiffs,  as  well  as  on  his  own 
account,  and  really  lending  the  money  to  the  defendants  on  the  plaintiffs' 
account  as  well  as  his  own. 

'''In  this  the  plaintiffs  certainly  failed ;  they  only  showed  that  the  war-  r^toQi i 
rants  were,  at  the  time  they  were  placed  in  the  hands  of  Charles  Gribble,  ^  ^ 
their  property  :  which  is  quite  consistent  with  the  supposition  that  the  loan  of 
the  proceeds  to  the  defendants  was  Charles  Gribble's  loan.  Indeed,  it  would  be 
very  difficult  for  the  plaintiffs  to  prove  that  they  were  the  real  lenders ;  for  if  they 
had  intended  to  be  so,  it  is  natural  to  suppose  that  they  would  have  taken  care 
to  raise  the  account  in  the  defendant's  books  in  their  own  names,  or  in  the 
name  of  the  "  owners  of  the  ship  Princess  Charlotte." 

With  respect  to  the  larger  sum  of  3478^.,  it  is  quite  clear  that  this  was  paid 
to  the  bankers  as  the  money  of  John  Gribble,  the  executor,  being  a  repayment 
to  him  of  a  loan  to  the  like  amount  by  the  testator,  Charles  Gribble,  to  his  son. 
It  therefore  was  a  loan  bi/  the  executor;  and  the  executor  only  can  sue  the  de- 
fendants for  this  account  in  a  court  of  law. 

We  therefore  think  that  the  rule  which  has  been  obtained  to  set  aside  the 
nonsuit  should  be  discharged.  Rule  discharged. 


♦TAPLEY  V.  WAINWRIGHT.  [*S95] 

Trespass  for  breaking  and  entering  two  closes  of  the  plaintiff.  Plea,  that  the  said  closes 
in  which,  &c.,  were  from  time  immemorial  parcels  of  a  waste,  and  that  the  defendant 
had  a  prescriptlre  right  of  common  in  the  waste,  and  entered  at  the  times,  when,  &c., 
to  use  his  right  of  common  thereon ;  and,  because  the  closes  in  which,  &c.,  were  wrong- 
fally  separated  from  the  residue  of  the  waste,  ho  broke  down  the  gates.  Beplication, 
that  the  said  closes  in  which,  &c.,  at  the  said  times,  were  not  wrongfully  separated 
from  the  residue  of  the  wast^,  but  continually  for  twenty  years  and  more,  and  before 
the  first  time,  when,  &c.,  had  been  and  were  separated,  and  dirided,  and  inclosed 
from  the  residue  of  the  waste,  and  occupied  and  enjoyed  during  that  time  in  sereralty. 
Rejoinder  traversed  this  ayerment,  and  issue  was  joined  thereon : 

Held,  that  the  allegation  in  the  replication,  that  *<  the  said  closes  in  which,  &o.,  for 
twenty  years  and  more,  had  been  inclosed  from  the  residue  of  the  waste,  and  enjoyed 
in  scTeralty,"  was  divisible,  and  satisfied  by  proof,  that  any  part  of  the  closes  in  which 
the  trespasses  were  committed  had  been  so  inclosed  for  that  period. 

Declaration  in  trespass  for  breaking  and  entering  two  closes,  to  wit,  a  cer- 
tain close  of  the  plaintiff  called  The  Croft,  and  a  certain  other  close  of  the 
plaintiff,  respectively  situate  in  the  parish  of  Bunbury,  in  the  county  of  Chester, 
and  trampling  down  the  grass  and  com,  and  breaking  gates.  Plea,  that  the  said 
closes  in  which,  &c.,  were  from  time  immemorial  parcels  of  a  waste,  and  that  the 
defendaut  had  a  prescriptive  right  of  common  in  the  waste,  and  entered  at  the 
times  when,  &o.,  to  use  his  right  of  common  thereon ;  and,  because  the  closes  in 
which,  &c.,  were  wrongfully  separated  and  divided  from  the  residue  of  the  waste, 
he  broke  down  the  gates.  Replication,  after  protesting  that  the  closes  in  the 
declaration  mentioned,  in  which,  &c.,  were  not  parcel  of  the  waste,  and  that  the 
defendant  had  not  such  right  of  common,  averred  that  the  closes  in  which,  &c., 
at  the  said  times,  were  not  wrongfully  separated  and  divided  from  the  residue 
of  the  waste,  but  continually,  for  twenty  years  and  more,  and  .before  the  first 
time  when,  &c.,  had  been  and  were  separated  and  divided,  and  inclosed  from 
the  residue  of  the  waste,  and  occupied  and  enjoyed  during  that  time  in  severalty 
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and  adTersely,  without  the  exercise  of  the  right  of  common,  and  without  any 
r*Sd61  ®^^^  ^^^  ^'  relating  to  the  said  supposed  ^right  of  common,  and  that  at 
*-  -^  each  of  the  said  times  they  were  so  separated.  Rejoinder  traversed  this 
averment,  and  issue  was  joined  thereon.  At  the  trial  before  Bosanquet,  J.,  at 
the  Chester  Spring  assizes,  1832,  it  appeared  that  the  trespasses  complained  of 
were  committed  over  the  whole  surface  of  a  close,  by  destroying  the  crops  grow- 
ing thereon,  nine-tenths  of  which  close  had  been  inclosed  from  the  common,  and 
held  adversely  against  the  commoners  for  more  than  twenty  years,  but  the 
residue  had  been  inclosed  for  a  less  period.  It  was  contended,  for  the  defendant, 
that,  to  support  the  statement  in  the  declaration,  that  the  closes  in  which,  &o., 
had  been  separated  and  inclosed  from  the  waste  for  twenty  years  and  more,  it 
was  incumbent  on  the  plaintiff  to  prove  that  every  part  of  those  closes  on  which 
the  trespasses  had  been  committed  had  been  so  long  inclosed ;  and  for  that  the 
dictum  in  Hawke  v.  Bacon,  2  Taunt.  159,  was  cited.  The  learned  Judge 
directed  the  jury  to  find  a  verdict  for  the  plaintiff,  but  reserved  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi  having  been  obtained  for 
that  purpose, 

Lhyd,  in  Easter  term,  showed  cause.'  It  is  a  well-established  rule,  that  the 
plaintiff  may  apply  the  trespasses  proved  to  any  close  mentioned  by  name  in  the 
declaration :  Cocker  v.  Crompton,  1  B.  &  C.  489.  The  dictum  in  Hawke  v. 
Bacon,  2  Taunt.  159,  that,  on  an  issue  joined  upon  a  replication  similar  to  this, 
the  plaintiff  will  fail  if  it  appear  that  any  part  of  the  common  has  been  inclosed 
within  twenty  years,  is  of  very  questionable  authority,  and  must  be  taken  to 
r*^Q71  ^PP^y  ^  those  cases  only  where  the  trespasses  ^proved  are  confined  to 
L  ^^' J  that  part.  Now,  Richards  v.  Peake,  2  B.  &  C.  918,  and  Bassett  v. 
Mitchell,  2  B.  &  Ad.  99,  show  that  the  words  of  the  issue,  ''  the  said  close  in 
which,  &c.y"  mean  only  the  particular  place  in  which  the  trespasses  complained 
of  were  committed.  It  would,  therefore,  have  been  sufficient  for  the  phiintiff  to 
prove  that  the  parts  actually  trespassed  upon  were  inclosed  for  twenty  years; 
and  the  question  raised  in  the  present  case  is,  whether  he  be  bound  to  prove 
that  all  the  parts  trespassed  upon  had  been  so  inclosed  for  that  period :  which 
depends  upon  this,  whether  the  words  of  the  issue,  ''  the  close  in  which,  &c.,'' 
constitute  an  entire,  or  a  divisible  allegation.  If  it  be  an  entire  allegation,  and 
apply  to  the  wJiole  of  the  close  in  which  the  trespasses  were  committed,  the 
proof  is  not  sufficient.  If  it  be  a  divisible  allegation,  and  apply  to  any  part  of 
the  close  in  which  the  trespasses  were  committed,  then  it  is  sufficient.  In 
Richards  v,  Peake,  2  B.  &  C.  918,  Holroyd,  J.,  intimated  an  opinion  that  the 
allegation  was  divisible ;  and  in  Bassett  v.  Mitchell,  2  B.  &  Ad.  99,  LittleoaIiE, 
J.y  said,  that  the  allegation,  ''the  close  in  which,  &c,"  was  applicable  to  any 
part  of  the  lands,  within  the  bounds  stated  in  the  declaration,  in  which  the 
plaintiff  might  show  a  trespass  was  committed ;  and  Taunton  and  Pattebon, 
Js.,  delivered  opinions  to  the  same  effect. 

John  Williams  and  «/.  Jervis,  contr&.  The  rule  laid  down  by  the  Court  of 
Common  Pleas  in  Hawke  v.  Bacon,  2  Taunt.  159,  is  recognised  by  the  learned 
editors  of  Saunders's  Reports,  5th  edition,  in  a  note  to  Greene  v.  Jones,  1 
r*3<)81  '^^°^-  ^^^>  ^'  ^^^  ^^^^^  tendered  by  the  plaintiff  is,  that  *the  closes 
1-  -'in  which,  &c.,  had  been  separated  from  the  rest  of  the  waste,  and  enjoyed 
in  severalty  for  twenty  years.  The  proof  was,  that  part  only  of  those  closes  had 
been  separated  and  held  in  severalty  for  that  period.  The  plaintiff  was  bound 
to  prove,  that  the  whole  of  the  closes  had  been  inclosed  and  enjoyed  in  severalty 
for  twenty  years.  He,  therefore,  has  not  proved  the  issue.  To  meet  the  proof 
given,  he  ought,  as  in  Richards  v,  Peake,  2  B.  &  C.  918,  to  have  entered  a  nolle 
prosequi  as  to  that  part  of  the  closes  which  had  been  uninclosed  within  twenty 
years,  and  confined  the  issue  to  the  other  parts.  Our.  adv.  vulL 

Penman,  C.  J.,  in  this  term  delivered  the  judgment  of  the  Court.  After 
stating  the  pleadings  and  facts,  his  Lordship  proceeded  as  follows : — ^The  plead- 

^  Before  Dbhkav,  G.  J.,  Littlbdai.b,  and  Pabki,  Jb. 
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ings  may  be  considered  as  if  there  was  one  close  only  mentioned.  The  plea 
admits  the  trespasses  in  that  close ;  but  justifies  them^  on  the  ground  that  the 
close  was  still  part  of  the  common  in  point  of  law.  The  replication  admits  that 
it  was  so,  but  insists  that  the  commoners'  right  of  entry  was  taken  away  by  an 
adverse  possession  of  t^nty  years,  according  to  the  doctrine  laid  down  in  the 
case  of  Creach  v.  Wilmot,  2  Taunt.  160,  n. ;  and  the  question  on  these  plead- 
ings is,  whether,  in  order  to  maintain  this  issue,  the  plaintiff  must  prove  that 
every  part  of  the  close  had  been  separated  and  divided  for  that  time.  We  are 
of  opinion  that  he  need  not. 

The  words,  '^  the  said  close  in  which,  &c,/*  have  been  settled,  by  the  eases  of 
Richards  v.  Peake,  2  B.  &  C.  918,  and  Bassett  v.  Mitchell,  2  B.  &  Ad.  99,  to 
mean  only  the  particular  place,  in  '''which  the  trespasses  complained  of  r^^ooqi 
were  committed.  Therefore,  it  is  clear  that,  upon  the  issue  in  this  case,  ^  -' 
the  plaintiff  need  not  have  proved  that  more  than  the  parts  actually  trespassed 
upon,  which  the  defendant  must  be  understood  to  have  known  when  he  pleaded 
to  them,  were  inclosed  for  twenty  years. 

Whether  he  is  bound  to  prove  that  all  the  parts  trespassed  upon  were  inclosed 
for  that  period,  depends  upon  the  question,  whether  this  be  a  divisible  allega- 
tion. 

Now  it  is  clear  that,  on  the  general  issue,  the  plaintiff,  though  he  may  have 
meant  to  insist  on  the  trespasses  over  the  whole  of  a  piece  of  ground,  described 
by  name  or  abuttals,  and  though  he  gave  evidence  of  trespasses  upon  the  whole, 
will  be  entitled  to  recover  pro  tanto,  though  the  jury  should  find  that  some  only 
were  proved.  In  the  declaration,  therefore,  the  term  close  is  a  divisible  allega- 
tion. It  seems  highly  reasonable,  that  the  same  rule  should  prevail  in  the  re- 
plication. The  plaintiff,  when  he  avers  in  it,  that  the  close  in  which,  &c.,  was 
inclosed  for  twenty  years,  means  the  same  thing  as  if  he  had  averred,  that  the 
trespasses  complained  of  in  the  declaration  were  committed  in  places,  each  of 
which  had  been  inclosed  for  twenty  years ;  and  if  he  succeeds  in  proving  that 
Borne  of  the  trespasses  were  so  committed,  and  some  not,  why  should  he  not  re- 
cover for  those  which  were  7 

The  case  is  analogous  to  an  action  for  goods  sold  and  delivered,  to  which 
there  is  a  plea  of  infancy,  and  a  replication  that  the  goods  were  necessaries.  If 
the  plaintiff,  on  the  trial,  should  prove  that  part  only  were  necessaries,  there 
would  be  no  question  as  to  his  right  to  recover  for  that  part.  As,  upon  the 
allegation  in  the  declaration,  the  plaintiff  need  not  prove  a  sale  of  all  the 
*goods  he  alleges  to  have  been  sold,  so,  in  the  replication,  he  need  not  ri^AQQi 
prove  all  to  have  been  necessaries.  ^        -^ 

It  appears,  therefore,  to  us,  that  in  this  case  the  plaintiff  ought  to  recover 
pro  tanto.  No  doubt  the  parties  will  agree  to  apportion  the  damage  found  for 
trespasses  upon  the  whole  space,  and  to  reduce  the  amount,  so  as  to  be  a  fiiir 
compensation  for  the  trespasses  to  the  part  inclosed  for  twenty  years.  This  will 
avoid  the  necessity  of  a  new  trial.  If  the  defendant  requires  it,  the  verdict  will 
be  entered  for  the  plaintiff  as  to  part,  and  the  defendant  as  to  the  other  part  of 
the  close  in  which;  &c.;  and  then  if  our  judgment  be  wrong,  the  objection  will 
be  on  the  record. 

Our  decision  is  at  variance  with  the  dictum  of  the  Court  of  Common  Pleas, 
in  Hawke  v.  Bacon,  2  Taunt.  159,  which,  after  much  consideration,  we  think  is 
not  founded  on  sufficient  reason,  and  not  supported  by  the  analogy  to  the  plea 
of  liberum  tenementum,  on  which  it  appears  to  have  been  founded. 


CLUTTERBUCK,  Gent.,  One,  &c.,  Assignee  of  GINGELL,  a  Bankrupt,  v. 

COMBES.     June  11. 

The  Court  of  King's  Benoh  does  not  ezerdae  any  oommon  law  Jurisdietion  in  taziog 

attorneys'  bills. 
The  Court,  in  the  ezereiae  of  its  statatory  jurisdietion,  revised  to  order  an  attorney's 
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bill  to  be  taxed  at  tbe  instanoe  of  a  tbtrd  penon,  irhere  the  client  had  before  admitted 
the  amottnt  to  be  due,  and  declined  taxing  the  bill ;  such  client  having  since  become 
bankrupt,  and  the  application  being  made  for  the  purpose  of  reducing  his  claim  so  as 
to  preyent  his  being  a  good  petitioning  cpreditor. 

The  plaintiff  having  been  employed  by  Gingell  to  conduct  a  cause  for  him, 
delivered  his  bill  of  costs,  and  proposed  that  Gingell  should  have  it  taxed,  which 
he  declined  to  do,  saying  there  was  nothing  to  object  to.  The  plaintiff  then  had 
r^401 1  ^^  ^x^<^9  AQ^  it  amounted  to  98^.  ^Gingell  afterwards  petitioned  the 
^  -^  Insolvent  Court,  and  filed  a  schedule,  containing  an  admission  of  this 
debt.  Before  he  obtained  his  discharge,  the  plaintiff  and  another  creditor  (their 
demands  together  exceeding  150Z.)  struck  a  docket  against  him  :  a  commission 
issued,  under  which  the  plaintiff  was  appointed  sole  assignee;  and  in  that  cha- 
racter he  commenced  the  present  action,  to  recover  a  debt  due  to  the  bankrupt. 
The  defendant's  attorney  applied  to  a  judge  at  chambers  for  an  order  to  tax  tbe 
plaintiff's  bill  of  costs;  the  object  being  to  reduce  his  claim  upon  the  bankrupt 
80  far,  that  the  demands  of  the  two  petitioning  creditors  should,  together,  be 
insufficient  to  sustain  the  commission.  The  order  having  been  made,  a  rule 
was  obtained  in  Easter  term  for  setting  it  aside.  There  was  an  affidavit,  among 
others,  by  the  bankrupt,  in  support  of  the  application,  complaining  of  items 
in  the  account,  and  assigning  reasons  to  explain  his  not  having  had  it  taxed 
before. 

R,  V.  Richards  now  showed  cause.  This  Court  may  order  the  taxation,  by 
the  general  jurisdiction  which  it  has,  independently  of  the  statute  2  G.  2,  c.  23, 
8.  23.  [LiTTLEDALE,  J.  That  has  been  denied  over  and  over  in  this  Court. 
Parke,  J.  The  only  doubt,  when  this  case  was  first  moved,  was,  whether  the 
plaintiff  had  not  acquiesced  in  the  taxation.]  It  was  held,  in  an  Anonymous 
case,  2  Chitty's  Reports,  155,  that  this  Court  had  the  power  now  contended  for. 

S LiTTLEDALE,  J.  There  are  cases  to  that  effect,  but  the  contrary  is  now  set- 
ed.]  In  Dagley  v.  Kentish,  2  B.  &  Ad.  411,  where  the  point  was  referred 
r^iiO^l  *^  ^^  ^^^  Judges,  they  did  not  express  any  decided  opinion  against  the 
I-  -*  exercise  of  the  power,  and  this  Court  merely  declined  to  interfere  in  the 
case  then  before  them.  Wilson  v,  Gutteridge,  3  B.  &  C.  157,  is  in  favor  of  the 
general  authority  of  the  Court.  (He  then  proceeded  to  show,  from  statements 
which  it  is  unnecessary  to  go  into,  that  the  plaintiff  had,  by  his  acquiescence 
down  to  a  certain  time,  induced  the  defendant  to  proceed  with  the  taxation.) 

Crocbonj  contrii.  Such  an  order  as  this  cannot  be  made,  at  the  instance  of  a 
third  party,  to  cut  down  a  petitioning  creditor's  debt. 

Denman,  C.  J.  The  rule  must  be  absolute.  It  cannot  be  right  that  a  third 
party  should  tax  a  bill  which  the  principal  has  acquiesced  in.  But,  as  the 
plaintiff  has  led  the  defendant  to  suppose  that  he  assented  to  the  taxation  of  the 
bill,  he  must  pay  all  the  costs  of  that  proceeding. 

LiTTLEDALE  aiKl  Pabke,  Js.,^  Concurred.  Bule  absolute. 

>  Taunton,  J.,  was  at  Guildhall,  Pattbson,  J.,  in  the  Bail  Court 


[^403]         "^In  the  Matter  of  Arbitration  between  LEEMING  and 

FEARNLEY.     June  11. 

A  replevin  suit,  and  all  matters  in  difference  touching  the  distress,  were  referred  to  arbi- 
tration ;  the  costs  of  the  suit  to  abide  the  event.  The  arbitrator  awarded,  that  the 
rent  was  142.,  and  that  62.  were  due  for  rent  at  the  time  of  the  distress ;  that  the 
plaintiff  in  replevin  shonld  pay  the  defendant  62.,  and  that  the  action  should  be  no 
farther  prosecuted.     It  did  not  appear  for  what  rent  the  defendant  had  avowed : 

Held,  that  the  award  did  not  show  who  ought  to  pay  the  oosts,  which  were  to  abide  the 
erent  of  the  rait;  and,  consequently,  that  it  was  not  final. 

A  RULE  nisi  was  obtained  in  a  former  term  for  setting  aside  the  award  made 
between  these  parties.  The  award  stated  an  agreement,  reciting  that  differences 
had  arisen  between  the  parties  touching  the  amount  of  rent  agreed  to  be  given 
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by  Leeming  as  tenant  to  Fearnley  from  year  to  year,  of  a  certain  dwelling- 
house  ;  that  an  action  of  replevin  was  then  pending  between  them  in  the  King's 
Bench  touching  a  distress  made  by  Fearnley  and  his  bailiff  on  the  goods  of 
Leeming,  in  the  said  dwelling-house,  for  rent  said  to  have  been  due  on  the  23d 
of  November  preceding ;  and  that  the  parties  had  agreed  to  refer  the  suit  and 
the  matter  thereof,  and  all  disputes  and  differences  whatsoever  between  them 
touching  the  said  distress,  and  also  the  costs  of  the  reference,  to  the  award,  &c., 
of  two  arbitrators,  with  power  to  appoint  an  umpire  ',  and  that  the  costs  of  the 
suit  should  abide  the  event  of  the  award.  The  award  then  went  on  to  state  the 
nomination  of  an  umpire,  who  awarded,  in  substance,  as  follows : — That  the 
said  action  shall  henceforth  cease  and  be  no  further  prosecuted  j  that  the  rent 
agreed  to  be  given,  as  above  mentioned,  was  14^. ;  that  the  sum  of  6^.  was  due 
for  such  rent  at  the  time  of  the  distress ;  that  the  said  sum  be  paid  on,  &c.,  by 
Leeming  to  Fearnley ;  that  Fearnley  pay  the  costs  of  the  award ;  and  that,  on 
the  respective  payments  being  made,  the  parties  mutually  execute  general  re- 
leases of  all  matters  in  difference  up  to  the  date  of  the  agreement.  r+^Qi-i 
*Among  other  grounds  for  setting  aside  the  award,  it  was  alleged,  that  ^  ^ 
the  umpire  had  not  made  an  award  for  either  party  in  the  replevin  suit,  accord- 
ing to  submission,  and  that  he  ought  to  have  awarded  in  that  suit  in  favor  of 
the  plaintiff. 

F,  Pollock  and  Milner  now  showed  cause.  The  umpire  has  ordered  a  stei 
processus,  which  has  been  held  a  sufficient  determination  of  a  suit,  Blanchard 
V.  Lily,  9  East,  497.  All  that  can  be  objected  on  the  other  side  is,  that  the 
award  leaves  the  rights  of  the  parties  uncertain  as  to  costs.  But  the  costs  are 
to  follow  the  event :  a  sum  is  awarded  as  due  to  the  defendant  in  the  suit ;  and 
that  is  sufficiently  decisive.  [Parke,  J.  It  does  not  show  that  an  action  of 
replevin  was  not  maintainable.  As  to  that,  nothing  is  awarded  but  a  stet  pro- 
cessus. It  is  consistent  with  the  award  that  the  defendant  may  have  avowed 
for  a  different  rent  from  that  actually  reserved.]  The  umpire  had  no  power  to 
order  any  verdict  to  be  entered.  [Parke,  J.  The  costs  are  to  follow  the  event 
of  the  action.  Littledale,  J.  The  suit  is  put  an  end  to ;  but  the  event  is 
ip  favor  of  neither  partv.]  Where  a  cause  is  referred  to  unlearned  arbitrators, 
the  Court  will  go  as  far  as  possible  to  make  their  determination  available. 
And,  in  every  case,  to  invalidate  an  award,  some  illegality  must  appear  on  the 
face  of  it :  Cramp  v.  Symons,  1  Bing.  104.  This  is,  in  substance,  an  award 
that  the  umpire  thought  the  defendant  entitled  to  a  verdict ;  and  that  was  all 
he  had  authority  to  say.  It  is  sufficient  if,  looking  at  the  whole  award,  it  ap- 
pears that  the  matter  is  determined ;  Jackson  v.  Yabsley,  5  B.  &  A.  848.  pit4A;v'i 

*Stark{e,  contra,  was  stopped  by  the  court.  L         ^ 

Per  Ourtam.^  It  must  appear  by  the  award  that  the  action  is  finally  deter- 
mined in  favor  of  one  of  the  parties,  or  else  it  cannot  be  ascertained  how  the 
costs  are  to  go.  The  rule  may  be  discharged  on  the  defendant  consenting  that 
the  award  shall  be  amended  by  directing  a  verdict  to  be  entered  for  the  plain- 
tiff in  the  replevin  suit. 

Rule  discharged ;  costs  of  the  replevin  suit  to  be  paid  to  the  plaintiff;  and 
the  award,  by  consent,  to  be  amended  if  required. 

I  Dknmak,  C.  J,,  LiTTLBDALv,  and  Paekb,  Js. 


The  KING  on  the  Prosecution  of  BRINDLEY  v.  DEWHURST.    June  11. 

An  indtotment  for  a  libel  on  the  governor  of  a  parish  workhouse  was  preferred  by  the 
direction  of  the  select  vestry  of  the  parish;  and  the  defendant  having  removed  it  by 
certiorari  into  K.  B.,  was  convicted:  Held,  that  the  libelled  party  was  not  the 
/<  party  grieved,''  within  the  statute  6  &  6  W.  &  M.  c.  11,  s.  8 ;  and  therefore  was 
entitled  to  costs. 

Indictment  for  a  libel  charging  Brindley^  the  governor  of  the  parish  work- 
house at  Meller,  in  the  county  of  I^noaster^  with  having  cruelly  treated  a  female 
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pauper.  The  indictment  was  removed  by  the  defendant  into  this  Court,  and 
he  having  been  convicted  at  the  Lancaster  Spring  assizes,  1833,  a  rule  had  been 
obtained  for  referring  it  to  the  coroner  to  tax  the  costs  to  be  paid  by  the  defen- 
dant to  the  prosecutor.  A  rule  nisi  had  been  obtained  for  discharging  that 
rule,  upon  affidavits  which  stated  that  the  prosecution  was  commenced  by  the 
direction,  and  carried  on  at  the  expense,  of  the  select  vestry  of  the  parish  of 
Meller ;  and  that  Brindley  had  stated  he  had  nothing  to  do  with  the  proceed- 
r*4061  ^°^'  *^^^  ^^^  °^^  ^^^  ^^  instructions  for  them,  and  was  surprised 
I-        -^  when  he  heard  they  were  commenced. 

F.  PoUocky  now  showed  cause.  The  statute  5  &  6  W.  &  M.  c.  11,  s.  8, 
authorizes  the  Court  of  King's  Bench,  where  the  defendant  prosecuting  the 
writ  of  certiorari  is  convicted  of  the  offence,  to  give  reasonable  costs  to  the  pro- 
secutor, if  he  be  the  party  grieved.  Brindley  is  the  party  grieved  within  the 
meaning  of  the  statute.  It  is  no  answer,  that  the  members  of  the  select  vestry 
might,  in  the  first  instance,  be  liable  to  pay  the  costs  of  the  prosecution,  for 
Brindley  must  have  paid  them  ultimately,  either  wholly  or  in  part,  as  a  rate- 
payer. 

Alexander^  contrk.  Brindley  is  neither  prosecutor  nor  party  grieved,  and 
he  muBt  be  both,  to  be  entitled  to  costs  under  the  statute.  The  object  of  the 
statute  was  to  prevent  persons  who  commenced  prosecutions  at  the  quarter  ses- 
sions or  other  inferior  courts  from  being  put  to  heavier  expenses  in  the  superior 
courts.  The  prosecutors,  therefore,  grieved  by  the  removal  of  an  indictment 
into  this  Court,  must  be  those  who  employed  the  attorney,  and  thereby  subjected 
themselves  to  the  expenses  of  the  prosecution.  Here  the  attorney  was  employed, 
not  by  Brindley,  the  nominal  prosecutor,  but  by  the  select  vestry ;  the  persons 
composing  that  vestry,  therefore,  were  the  prosecutors  grieved  by  the  removal 
of  the  indictment.  In  Rex  v,  Cooke,  1  Man.  &  Ry.  526,  the  prosecution  had 
been  conducted  at  the  joint  expense  of  various  inhabitants  of  the  parish  in 
r*4071  ^^^^^  ^^  offence  *had  been  committed ;  and  the  Court  were  of  opinion 
■-  ^  that,  as  the  expenses  were  defrayed  by  other  persons,  and  not  by  the 
apparent  prosecutors,  these  latter  could  not  be  regarded  as  the  prosecutors  within 
the  meaning  of  the  act.  Rex  v.  Edwards,  Hilary  term,  1830,*  is  also  an  autho- 
rity to  show  that  the  nominal  prosecutor  is  not  in  this  case  the  party  grieved. 
There  the  indictment  was  for  an  assault  on  a  watchman,  or  constable,  within  the 
borough  of  Derby :  the  prosecution  had  been  carried  on  by  certain  paving  and 

>R£X  9.  EDWABDS. 
The  reporters  have  been  favored  by  Mr.  Dealtry  with  the  following  note  of  the  above 


The  defendant  was  eonvicted  and  sentenced  on  an  indictment  for  an  aasanlt  on  a  watch- 
man and  night  patrol,  within  the  borongh  of  Derby,  who  was  also  a  constable  of  the  said 
borough.  The  indictment  was  removed  by  the  defendant  from  the  sessions ;  and  he 
eonseqoently  was  liable  to  costs  by  the  6  &  6  W.  &  M.  c.  11,  s.  8,  if  the  prosecutor  was 
a  party  grieved  within  the  meaning  of  that  statute.  The  prosecutor  took  out  a  side  bar 
rule  to  tax  the  costs  under  the  statute.  In  Hilary  term,  1830,  the  defendant  obtained  a 
rule  to  show  cause  why  that  side  bar  rule  shojild  not  be  set  aside,  on  the  ground  that 
the  prosecutor  was  not  a  party  grieved  within  the  meaning  of  the  act ;  the  prosecution 
baring  been  carried  on  by  the  Paving  and  Lighting  Commissioners,  acting  under  a  local 
act  of  parliament  for  the  borough  of  Derby ;  that,  although  nominally  the  prosecution 
was  carried  on  at  the  instance  of  the  party  assaulted,  it  was,  in  reality,  at  the  sole  ex- 
pense and  by  the  direction  of  the  above  commissioners,  and  Uiey  were  not  public  officers 
within  the  meaning  of  the  above  statute,  prosecuting  as  such.  On  cause  being  shown, 
it  was  contended  that  the  prosecution  was  carried  on  by  the  commissioners,  whose  duty 
it  waa  to  preserve  the  public  peace  within  the  borough  of  Derby,  for  a  matter  con- 
nected with  their  duty  as  commissioners ;  and  therefore  they  might  be  considered  as 
public  officers  prosecuting  for  a  fact  which  concerned  them  as  such,  within  the  meaning 
of  the  statute. 

'  But  the  Court  were  of  opinion  that  the  nominal  prosecutor,  the  party  assaulted,  was 
not  a  party  grieved  within  the  meaning  Of  the  statute;  nor  were  the  commissioners  pub- 
fic  officers  prosecuting,  as  such,  within  the  meaning  of  the  statute,  and  therefore  they 
discharged  the  rule. 
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^lightiDg  commissioners,  acting  under  a  local  act  for  that  boroogh,  r«i  aoi 
and  the  Court  were  of  opinion  that  the  nominal  prosecutor  was  not  I-  -* 
a  party  grieved  within  the  meaning  of  the  statute,  nor  were  the  commissionen 
public  officers  prosecuting  as  such. 

Denman,  C.  J.     Rex  v.  Edwards,  decides  this  case. 

LiTTLEDAiiE  and  Parke,  Js.,  concurred.  Rule  absolute. 


*Doe  dem.  WILLIAM  HENRY  LEACH  and  JAMES  WHALLEYr,,^, 
WICKHAM  V.  FREDERICK  WHITAKER.     June  12.      L  ^^^ 

At  a  court  baron,  held  in  1812,  before  the  steward  of  a  manor,  two  copyhold  tenements 
were  granted  to  W.  R.,  and  J.  F.,  habendum  for  their  Uvea  and  the  life  of  the  longest 
liyer  of  them  saccessively,  at  the  will  of  the  lord,  according  to  the  custom  of  the  manor, 
at  the  yearly  rents  of  26«.  id,  and  7«.,  all  services  therefore  dne,  and  a  heriot  when  it 
should  happen ;  and  the  said  W.  R.  was  admitted  tenant ;  but  the  admission  and  fealtj 
of  J.  F.  were  respited  until,  &o. 

In  1828,  the  lessees  of  the  manor,  by  deed,  appointed  C.  L.  steward  of  the  manor,  with 
full  power  to  hold  conrts  baron  and  customary  courts,  and  to  do  all  acts  usaal  to  be 
done  by  stewards  in  relation  thereunto;  and  they  more  especially  authorized  him  to 
make  any  voluntary  grants  of  customary  or  copyhold  lands  within  or  parcel  of  the 
manor,  and  to  give  licenses  to  demise,  or  otherwise,  as  he,  the  sud  C.  L.,  should  think 
fit,  and  either  in  or  out  of  court,  as  fully  as  the  lessees  might  or  eould  do. 

At  a  court  baron  held  out  of  the  manoTf  in  1825,  J.  F.  (who  surriyed  W.  R.)  surrendered 
to  the  lords  lessees  the  above-mentioned  copyhold  messuages,  and  the  lessees,  by  C.  L. 
their  steward,  granted  them  again  to  W.  H.  L.  and  J.  W.  W.,  habendum  for  their  lives, 
and  the  life  of  the  longest  liver  of  them  successively,  according  to  the  custom  of  the 
manor,  at  the  yearly  rents  of  26«.  4d.  and  It.,  and  all  services  therefore  due,  and  a 
heriot  for  each  of  the  taid  tmemenU,  when  it  should  happen,  aooording  to  the  custom  of 
the  m^or;  and  J.  H.  L.  and  J.  W.  W.  were  admitted  tenants. 

Held,  that  it  was  no  objection  to  this  grant  that  J.  F.,  the  surviving  life  under  the  grant 
of  1812,  was  never  admitted  tenant:  Nor  that  two  rents  were  reserved,  without  dis- 
tinguishing how  much  was  payable  for  each  tenement,  the  same  rents  having  been 
reserved  by  a  former  grant  in  1771 :  Nor  that  a  heriot  was  reserved  for  each  tene- 
ment when  it  should  happen,  according  to  the  custom  of  the  manor ;  for  if  a  heriot 
was  not  demandable  for  each  tenement,  the  claim  could  not  be  enforced;  but  that 
would  not  avoid  the  grant. 

Held,  secondly,  that  a  customary  court  cannot  be  held  out  of  the  manor  unless  the^e  be 
a  custom  to  warrant  it ;  and  if  one  be  held  out  of  it  without  such  custom,  it  is  void, 
and  such  things  there  done,  as  are  required  to  be  done  at  a  court,  such  as  present- 
ments by  the  homage,  imposing  fines,  levying  fines,  and  suffering  recoveries,  are  void. 

But,  thirdly,  that,  as  the  lord  may  grant  to,  or  admit  a  copyhold  tenant,  not  only  oat  of 
court,  but  also  out  of  the  manor,  the  grant  of  1826,  if  it  had  been  made  by  the  lord, 
would  have  been  good,  though  it  purported  to  have  been  made  at  a  void  court 

Held,  fourthly,  that  a  steward  cannot,  in  his  mere  character  of  steward,  admit  a  copy- 
hold tenant  out  of  the  manor. 

Fifthly,  that  as  G.  L.,  by  the  deed  of  1823,  had  a  special  authority  to  make  any  voluntary 
grants,  either  in  or  out  of  court,  as  fully  as  the  lessees  of  the  manor  could  do,  he  might 
take  the  surrender,  and  make  the  grant  in  question  out  of  the  manor;  and  ^at 
although  he  professed,  in  making  the  grant,  to  act  only  as  steward,  and  not  as  the 
special  agent  of  the  lord,  the  grant  so  made  might  operate  as  a  grant  made  by  the 
lord's  attorney,  and  was  therefore  valid. 

Sixthly,  that  although,  in  general,  to  make  a  party  tenant  by  copy  of  oourt  roll,  his 
admission  ought  to  be  notified,  for  the  information  of  the  tenants,  at  the  next  or  some 
other  court,  and  a  regular  entry  of  it  made  by  certificate,  presentment,  &o. ;  yet,  u 
the  proceedings  at  this  void  court  were  entered  by  the  steward  on  the  oourt  rolls,  u 
if  done  at  a  valid  court,  the  tenants  must,  at  a  following  court,  after  the  admittance, 
have  had  information  of  what  had  been  done,  uid  that  was  sufficient. 

Ejectment  for  two  messuages,  two  dwelling-houses,  and  four  stables,  four 
hay-lofts,  four  ooach-houses,  four  out-buildings,  and  forty  acres  of  land, 
^situate  in  the  parish  of  Bampton,  in  the  county  of  Oxford,  which  p^i|^Qi 
William  Henry  Leach,  and  James  Whalley  Wickham,  demised  to  John  ^  ^ 
Doe.  The  property  sought  to  be  recovered  was  a  mansion-house,  in  the  parish 
of  Bampton  aforesaid,  wherein  the  late  Edward  Whitaker,  Esq.,  resided,  with 
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eerttin  oot-baildiDgs,  and  a  close  and  garden  contignons  thereto.  At  the  trial 
before  Yauqhan,  B.,  at  the  Oxford  summer  assizes,  1827,  the  jury  found  for 
the  plaintiff;  and  also  that  the  mansion-house,  &c.,  were  part  of  a  copyhold, 
called  Hanks's ;  and  that  the  house  of  William  Higgins  (called  the  New  Inn,  in 
Bampton),  was  situate  out  of  the  manor  of  Bampton  Deanery.  The  learned 
Jadge  gave  the  defendant  leave  to  more  to  set  aside  the  verdict,  and  enter  a 
nonsuit,  upon  several  objections  raised  to  the  plaintiff's  title;  and  on  motion 
made  accordingly,  in  Trinity  term,  1828,  it  was  ordered  that  the  following  case 
should  be  stated  for  the  opinion  of  this  Court : — 

The  premises  in  question  are  copyhold,  demisable  for  two  lives  and  a  widow's 
estate  by  copy  of  court  roll  of  the  manor  of  Bampton  Deanery.  By  lease, 
dated  the  Ist  of  May,  1761,  the  dean  and  chapter  of  St.  Peter's  in  Exeter,  to 
whom  the  manor  of  Bampton  Deanery  belongs  in  fee,  demised  the  manor,  with 
the  appurtenances  (including  therein  certain  demesne  and  copyhold  lands  in 
Bampton,  Aaton,  Goate,  Chimney,  and  Clarifield,  in  the  county  of  Oxford),  to 
Jonathan  Sheppard  and  Mary  Frederick,  for  twenty-one  years  from  the  1st  of 
Nay,  1761,  then  last,  at  the  rents  and  covenants  therein  reserved  and  contained. 
By  another  lease,  of  the  17th  of  December,  1768,  the  dean  and  chapter,  upon 
the  surrender  of  the  above  lease,  demised  the  manor  to  Mary  Frederick  and 
r*4111  ^^^^  ^^^SS^  *^^^  twenty-one  years.  By  an  entry  on  the  court  rolls  of 
^  ^  the  30th  of  October,  1771,  it  appeared  that,  at  a  court  leet  and  court 
baron  of  J.  Sheppard,  gentleman,  and  Mary  Frederick,  spinster,  farmers  of  the 
said  manor,  held  before  «W.  Stephens,  steward,  J.  Fortescue  took  the  premises 
in  question  of  the  said  farmers  of  the  manor,  and  that  they,  by  their  steward, 
gave  seisin  of  the  premises  unto  J.  Fortescue  by  the  rod,  according  to  the  custom 
of  the  manor,  to  have  and  to  hold  unto  the  said  J.  Fortescue  and  Susanna 
Frederick  for  their  natural  lives,  and  the  life  of  the  longest  liver  of  them  suc- 
cessively, according  to  the  custom  of  the  manor,  yielding  and  paying  therefor 
yearly  to  the  said  farmers  26«.  4c2.  and  7s.,  and  all  burdens,  and  customs,  and 
senrioes,  therefore  due  and  of  right  accustomed,  and  a  heriot  when  it  should 
happen.  And  the  said  J.  Fortescue  was  admitted  tenant  to  all  and  singular  the 
laid  premises,  but  fealty  was  respited. 

By  lease,  dated  December,  1775,  the  dean  and  chapter,  upon  the  surrender 
of  the  lease  of  the  17th  of  December,  1768,  demised  the  manor  to  the  said 
31ary  Frederick  and  John  Baggs  for  twenty-one  years,  at  and  under  the  rents 
and  covenants  therein  reserved  and  contained. 

By  lease,  dated  5th  of  October,  1811,  the  dean  and  chapter  demised  the 
aforesaid  manor  and  premises,  with  the  appurtenances,  to  A.  E.  M.  Atkins, 
Edward  Whi taker,  and  several  others,  for  the  term  of  twenty-one  years,  at  and 
under  the  rents  and  covenants  therein  reserved  and  contained.  Pending  this 
lease,  the  lessees,  by  writing,  appointed  Frederick  Whitaker,  the  defendant  in 
the  present  action,  steward  of  the  manor ;  and,  also,  pending  the  said  lease,  it 
app^red,  by  an  entry  on  the  court  rolls,  that  at  a  court  baron  held  on  the  15th 
P4121  ^October,  1812,  before  F.  Whitaker,  steward,  the  homage  presented^ 
^  -'  that  W.  Roberts  at  that  court  took  of  the  lords  farmers  of  the  manor, 
the  premises  in  question  therein  particularly  described;  and  that  they  the 
hrmerSy  by  their  steward,  gave  seisin  of  the  premises  to  the  said  W.  Roberts, 
hy  the  rod,  according  to  itxe  custom  of  the  manor,  to  have  and  to  hold  the  said 
premises  to  W.  Rol^rts  and  J.  Francis  for  their  natural  lives,  and  the  life  of 
the  longest  liver  of  them  successively,  at  the  will  of  the  lords,  according  to  the 
custom  of  the  manor,  by  and  under  the  yearly  rents  of  26s.  4d,  and  7s.,  payable 
IS  therein  mentioned,  and  all  burdens,  customs,  and  services  therefore  due  and 
of  right  accustomed,  and  a  heriot  when  it  should  happen ;  and  that  for  such 
estate  in  the  premises,  the  said  W.  Roberts  had  given  to  the  said  lords  farmers 
^.,  and  was  admitted  tenant;  but  his  fealty,  and  the  fealty  and  admission  of 
John  Frauds,  were  resjpited  until,  &o. 

By  lease,  dated  the  8th  of  May,  1819,  the  dean  and  chapter,  as  well  for  and 
You  XXyn.— 12 
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in  conBideration  of  the  surrender  of  ttie  said  lease,  dated  the  5th  of  October, 
1811,  made  and  granted  by  the  dean  and  chapter  unto  the  said  A.  E.  M. 
Atkins,  Edward  Whitaker,  and  others,  for  the  term  of  years  then  enduring, 
and  also  for  divers  other  good  causes  and  considerations,  demised  the  aforesaid 
manor  and  premises,  with  the  appurtenances,  to  the  said  A.  E.  M.  Atkins,  E. 
Whitaker,  &c.,  and  to  E.  Leader,  N.  Roberts,  and  others,  as  joint  tenants,  their 
executors,  &c.,  for  twenty-one  years  from  the  25th  day  of  March,  1818,  at  and 
under  the  rents  and  covenants  therein  reserved  and  contained,  and  the  lessees 
accepted  that  lease. 

On  the  25th  of  September,  1823,  all  the  above  lessees,  by  deed,  made  and 
appointed  Charles  Leake  *steward  of  the  aforesaid  manor,  with  full  power . 


and  authority  from  time  to  time  to  hold  courts  baron  and  customary  courts 
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for  the  same  manor  and  its  members,  and  to  do  all  acts  usual  and  customary  to 
be  done  by  stewards  in  relation  thereto,  accounting  from  time  to  time  for  such 
fines,  heriots,  reliefs,  forfeitures,  amerciaments,  and  other  manorial  profits,  as 
should  be  received  by  him,  and  which  should  not  have  been  ordinarily  retained 
by  the  stewards  for  the  time  being  of  the  said  manor,  and  did  especially  au- 
thorize and  empower  the  said  C.  Leake  from  time  to  time  to  make  any  volun- 
tary grant  or  grants  of  all  or  any  customary  copyhold  lands  or  tenements 
within,  or  holden,  or  parcel  of  the  said  manor,  and  to  give  a  license  or  licenses 
to  demise  or  otherwise,  as  he,  the  said  0.  Leake,  should  think  fit,  and  either  in 
or  out  of  court,  as  they,  the  lords,  might  or  could  do ;  and  also  to  appoint  any 
deputy  steward  of  the  said  manor ;  and  also  to  depute  any  person  or  persons  to 
act  under  him  as  sub-deputy  steward  of  the  said  manor,  as  occasion  might  re- 
quire. And  they  thereby  ratified  and  confirmed  all  and  whatsoever  the  said  C 
Leake,  or  such  his  deputy  or  deputies,  sub-deputy  or  sub-deputies,  should  law- 
fully do  or  cause  to  be  done  in  the  premises. 

It  appeared  by  an  entry  on  the  court  rolls,  that,  on  the  24th  of  July,  1824, 
at  a  court  baron  of  A.  E.  M.  Atkins  and  E.  Whitaker,  and  the  other  farmers  of 
the  manor,  holden  before  C.  Leake,  steward,  the  homage  presented,  that  W.  H. 
Jones  and  J.  Roberts,  by  J.  L.,  their  attorney  for  such  purpose  appointed,  and 
in  consideration  of  5^.,  took  of  the  lords  farmers  of  the  manor  aforesaid  the 
premises  therein  particularly  described,  which  premises  were  then  holden  for  the 
life  of  John  Francis,  surviving  the  before-named  W.  Roberts,  ^deceased,  ^4141 
by  virtue  of  the  grant  made  at  the  court  holden  in  and  for  the  said  manor,  *-  ^ 
on  the  15th  of  October,  1812;  and  that  the  lords  farmers,  by  their  steward  afore- 
said, had  given  seisin  of  the  premises  in  question  by  the  rod,  according  to  the 
custom  of  the  manor,  to  have  and  to  hold  the  said  premises  to  W.  H.  Jones  and 
J.  Roberts,  &c.,  from  and  after  the  decease  of  the  said  John  Francis,  for  the 
natural  lives  of  G.  Whitaker  and  H.  Bullcn,  and  the  life  of  the  longest  liver  of 
them  successively,  at  the  will  of  the  lords,  according  to  the  custom  of  the  said 
manor,  at  the  yearly  rents  of  26«.  4r/.,  and  7s.,  payable  as  therein  mentioned,  and 
all  burdens,  customs,  and  services  therefore  due  and  of  right  accustomed,  and  a 
heriot  when  it  should  happen ;  and  for  such  estate  in  the  premises,  the  said  W. 
H.  Jones  and  J.  Roberts  gave  to  the  said  lords  farmers  the  aforesaid  sum  of  5<., 
and  were  by  tne  said  J.  L.,  their  said  attorney,  admitted  tenants,  but  their 
fealty  was  respited  until,  &c.  And  so  (saving  the  right  of  the  lords)  the  said 
W.  n.  Jones  and  J.  Roberts  were  acknowledged  to  have  taken  such  rever- 
aionary  estate  as  aforesaid. 

By  an  entry  on  the  court  rolls  of  the  2d  of  May,  1825,  it  appeared  that,  at  a 
special  court  baron  of  A.  E.  M.  Atkins  and  Edward  Whitaker,  and  others,  lords 
farmers,  holden  at  the  house  of  W.  Higgins,  called  the  New  Inn,  in  Bampton, 
within  the  manor  aforesaid,  before  Charles  Leake ;  the  homage,  E.  B.,  R.  D-y 
and  R.  W.,  being  sworn,  John  Francis,  W.  H.  Jones,  and  John  Roberts  (by 
J.  L.,  their  attorney),  customary  tenants  of  the  said  manor,  in  open  court  sw- 
rendered  into  the  hands  of  the  lords  farmers,  by  the  acceptance  of  their  said 
steward  by  the  rod,  according  to  the  custom  of  the  said  manor^  the  premises 
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r*4151  ^^^^^^  described  (beiog  those  in  question),  *to  the  intent  that  the  lords 
I-  J  farmers,  might  regrant  the  same  to  W.  H.  Leach  and  J.  W.  Wickham, 
to  hold  to  them,  Leach  and  Wickham,  for  their  natural  lives,  and  the  life  of  the 
longest  lirer  of  them  successively,  at  the  wills  of  the  lords,  according  to  the  cus- 
tom of  the  said  manor ;  to  which  said  W.  H.  Leach  and  J.  W.  Wickham,  the 
lords  farmers,  by  their  said  steward,  granted  seisin  by  the  rod,  to  have  and  to 
hold  the  premises  in  question  unto  the  said  W.  H.  Leach  and  J.  W.  Wickham, 
for  their  natural  lives,  and  the  life  of  the  longest  liver  of  them  successively,  at 
the  will  of  the  lords,  according  to  the  custom  of  the  said  manor,  at  the  yearly 
rents  of  26«.  4cf.,  and  7«.,  payable  as  therein  mentioned,  and  all  burdens,  cus- 
toms, and  services  therefore  due  and  of  right  accustomed,  and  a  hcriot  for  each 
of  the  said  tenements  when  it  should  happen,  according  to  the  custom  of  the 
said  manor ;  and  for  such  estate,  so  to  be  had,  the  said  W.  H.  Leach  and  J.  W. 
Wickham  gave  to  the  lords  farmers  5«.,  and  by  the  said  W.  Higgins,  their  at- 
torney for  this  purpose  appointed,  were  admitted  tenants,  but  their  fealty  was 
respited,  until,  kc, 

W.  H.  Leach  and  J.  W.  Wickham  were  the  lessors  of  the  plaintiff.  The 
question  for  the  opinion  of  the  Court  was,  whether  they  were  entitled  to  the 
possession  of  the  premises  sought  to  be  recovered ;  and,  if  the  Court  should  be 
of  opinion  that  they  were  so  entitled,  the  verdict  was  to  be  entered  for  the 
plaintiff;  if  the  Court  should  be  of  a  contrary  opinion,  then  a  nonsuit. 

The  case  was  argued  in  Hilary  term,  1832,  before  Lord  Tentebden,  C.  J., 
LiTTLEDALE,  Taunton,  and  Patteson,  Js.,  and,  by  direction  of  the  Court,  re- 
argued* in  last  Easter  term,  by 

r*4161  ^Prest&ii  for  the  lessor  of  the  plaintiff.  It  may  be  objected  to  the 
■-  ^  grant  of  May,  1825,  that  it  was  made  at  a  court  held  out  of  the  manor ; 
and,  therefore,  that  the  court  being  void,  all  the  acts  done  at  it  were  so. 
Where  an  act  must  necessarily  be  done  in  court,  as  a  customary  recovery,  the 
validity  of  the  court  is  essential  to  the  validity  of  the  act ;  but  the  lord  may 
make  a  grant  of  or  admittance  to  a  copyhold  in  or  out  of  court,  or  in  or  out  of 
the  manor,  at  what  place  he  pleases.  The  grant  is  his  act,  and  binds  him 
alone.  The  common  law  as  to  surrenders  of  freehold  is  thus  stated  in  Shep- 
pard's  Touchstone,  306 : — ''  It  is  further,  also,  required  in  every  good  surren- 
der, that  if  it  be  made  by  word  and  without  deed,  that  then  it  be  made  in  the 
same  county  where  the  land  to  be  surrendered  doth  lie ;  but  by  writing  a  man 
may  make  a  surrender  of  lands  that  do  lie  in  any  other  county,  and  in  what 
place  soever  it  doth  lie.''  So  livery  of  seisin  must  be  made  in  the  land  or  in 
sight  of  it,  90  that  the  jury  of  the  county  may  be  able  to  try  it.  Here  the 
homage  is  to  try  the  validity  of  the  grant.  Now,  what  difference  does  it  make- 
to  them  or  the  public  whether  the  grant  be  made  in  or  out  of  court  ?  Th& 
homage  may  try  the  validity  of  the  grant  equally  well  in  either  case.  But  it 
may  be  said  that,  although  the  lord  might  make  such  a  grant  out  of  the  court,^ 
or  even  out  of  the  manor,  the  steward  cannot :  and  the  fourth  resolution  in  MeU 
wich's  case,  4  Coke,  26,  b,  will  be  cited,  to  show  that  the  steward  of  the  court  of 
of  a  manor  cannot,  at  any  court  held  out  of  the  manor,  make  grants  or  admit- 
tances. Clifton  V,  Molineux,  4  Rep.  27,  a,  may  also  be  cited,  to  show  that  the 
r*4171  ^^'^>  ^^^  ^^^  ^^^  grants  and  admittances  made  at  *8uch  a  court,  are 
^  -^  void,  because  the  court  of  the  manor  ought  to  be  held  within  it.  But 
the  decision  there  was  a  more  sweeping  one  than  the  case  required ;.  and  Mel- 
wich'a  case,  4  Rep.  26,  b,  was  relied  upon.  Now,  in  that  case  (which  is  also  re- 
ported in  Cro.  Eliz.  102),  the  Court  were  not  called  upon  to  consider  what 
would  be  the  effect  t>f  a  grant  made  at  a  void  court,  when  the  grant  would  be 
good  even  though  it  were  made  out  of  court.  The  point  necessary  to  be  decided 
there  was,  whether  the  lord  could,  at  his  manor  of  Harbridge,  make  a  valid 
grant  of  tenements  in  Eastworth,  they  having  been  severed  from  the  manor  of 
which  they  had  formed  part.     In  Lord  Daore's  case,  1  Leon,  289  (cited  by 

1  Before  Bsnman,  C.  J.,  Littlbdalb,  and  Pabkx,  Js. 
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Lord  Holt  in  Parker  v.  Kelt,  12  Mod.  472),  it  was  said  in  argument,  and  as- 
sented to  by  the  whole  Court,  that  a  customary  court  may  be  held  out  of  the 
manor.  In  Bro.  Abr.,  tit.  Court  Baron,  pi.  23,  it  is  said,  '<  if  an  under-steward 
hold  a  court  baron  and  grant  copyholds  to  the  tenants  without  authority  from 
the  lord  or  the  chief-steward,  it  is  good,  because  it  is  done  in  full  court  \  but  it 
is  otherwise  where  it  is  done  out  of  court  without  such  authority :"  and  Bro. 
Abr.,  tit.  Tenant  per  Copy  of  Court  Roll,  pi.  26,  is  to  the  same  effect.  That 
shows  that  an  authority  to  make  the  grant  will  be  implied  where  the  under- 
steward  appointed  by  the  lord  makes  it  in  full  court ;  but  where  he  makes  it  out 
of  court,  no  such  authority  will  be  implied.  In  Watkins  on  Copyholds,  tit. 
Grants,  p.  29,  it  is  said,  '^  In  order  to  enable  the  steward  to  grant,  it  is  not 
enough  that  he  be  steward  de  facto,  he  must  have  a  lawful  authority ;"  aud  ia 
page  30,  ''The  bailiff  of  a  manor  cannot,  as  such,  *make  a  grant  by  rtiioi 
copy ;  for  such  a  power  does  not  appertain  to  his  office,  which  was  insti-  ^  -' 
tuted  for  other  purposes ;''  and  he  then  says,  ''  It  is  said  that  an  under-steward 
cannot  grant  out  of  court,  without  a  special  authority  or  custom  enabling  him 
so  to  do.''  But  these  dicta  show  that,  if  there  be  a  special  authority  or  custom, 
it  is  sufficient.  The  whole  question  is,  as  to  the  authority.  A  steward,  as  in- 
cident to  his  office,  may  take  a  surrender  out  of  court,  or  even  out  of  the  manor. 
What  difference  is  thero,  whether  it  be  a  surrender  or  admittance  ?  The  court, 
merely  as  such,  adds  no  efficacy  to  the  grant :  the  efficient  part  is  the  delivery  of 
seisin.  But,  further,  if  the  lord  may  make  a  grant  out  of  court,  and  out  of  the 
manor,  he  may  authorize  his  steward  to  do  so :  and  here  the  lords  farmers,  by  the 
deed  of  September,  1823,  gave  C.  Leake  a  special  authority  to  make  grants  either 
in  or  out  of  court^  as  fully  as  they  could  do.  He  therefore  bad  power  to  grant 
in  or  out  of  court,  or  in  or  out  of  the  manor ;  and  the  grant,  when  made,  enures, 
and  may  be  pleaded  as  a  grant  by  the  lord ;  not  merely,  as  it  imports,  by  the 
steward.  In  early  times  instruments  could  operate  only  in  the  precise  way 
pointed  out  by  the  parties ;  but  now,  where  a  deed  cannot  operate  in  the  way 
contemplated  by  the  parties,  it  will  be  construed  so  as  to  effectuate  the  inten- 
tion, if  possible,  in  some  other  way.  Osborn  v.  Churchman,  Cro.  Jac.  127 ; 
Marshall  v,  Frank,  Gilbert's  Eq.  Kep.  143 ;  Goodtitle  v,  Bailey,  Cowper,  597. 
So,  here,  the  grant  made  by  the  steward  at  a  void  court  may  operate  and 
^enure  as  a  grant  made  by  the  lord.  The  objection  that  two  rents  are  re-  r^^iQ-i 
served,  without  distinguishing  how  much  is  payable  for  each  tenement,  ^  ^ 
cannot  prevail,  for  the  same  rents  were  reserved  in  the  grants  of  1771 ;  and  it  may, 
therefore,  be  intended  that  such  distinct  rents  have  always  been  reserved.  Then, 
as  to  the  heriots :  by  the  grant,  a  heriot  is  reserved  for  each  tenement,  when  it 
shall  happen,  according  to  the  custom.  If  a  heriot  is  not  due  for  each  tenement 
by  such  custom,  it  <^nnot  be  claimed. 

Scriven,  Serjt.,  control.  The  grant  of  the  2d  of  May,  1825,  is  void  for  the 
following  reasons : — First,  because  it  was  made  on  the  surrender  of  John  Fran- 
cis, the  survivor  named  in  the  grant  of  the  15th  of  October,  1812,  and  it  does 
not  appear  that  he  ever  was  admitted  the  lord's  tenant.  Secondly,  because  the 
court  at  which  it  was  made  was  void,  inasmuch  as  it  was  held  out  of  the  manor,  and 
therefore  all  the  acts  done  at  it  were  void.  Thirdly,  a  steward,  even  though  he 
has  a  special  authority  to  make  grants  out  of  court,  cannot  make  a  grant  out  of 
the  manor.  Fourthly,  no  authority  was  given  to  the  steward,  beyond  that  of 
doing  the.  acts  usually  done  by  a  steward  in  court  and  out  of  court.  Fifthly, 
the  grant,  even  if  it  could  be  considered  an  act  done  out  of  court,  was  void  and 
inoperative  for  want  of  presentment  and  enrolment  of  it  at  a  subsequent  court, 
legally  holden  within  the  manor.  And,  sixthly,  it  is  void*for  want  of  reserva- 
tion of  the  usual  services.  As  to  the  first  point,  the  grant  is  void  because  it  is 
made  on  the  surrender  of  John  Francis,  who  had  no  title  to  the  copyhold,  never 
having  been  ^admitted.  Secondly,  the  court  held  by  the  steward  out  r^AOff] 
of  the  manor  is  void.  The  following  authorities  show  that  a  steward  *■  ^ 
cannot  grant  or  admit  at  a  court  held  out  of  the  manor.    Melwich's  case,  4 
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Rep.  26,  b,  fourth  resolation,  recognised  in  Clifton  v.  Moliueuz,  4  Rep.  27,  a; 
the  Duke  of  Suffolk's  case,  cited  by  Popham,  J.,  in  Sands  v.  Drury,  Oro.  Eliz. 
814;  Go.  Litt  58,  a;  and  Gilbert's  Tenures,  250.«  In  Marke  v.  Salyard,  ToC- 
bill,  45,  edit.  1820,  a  copyhold  granted  at  a  court  out  of  the  manor  was  con- 
firmed in  equity  against  the  lord  who  made  it ;  so  that  there  the  party  was 
compelled  to  seek  relief  in  equity  even  against  the  lord  by  whom  the  grant  was 
made.  In  1  Watkins,  252,  under  the  head  of  **  Admission,"  it  is  stated,  that 
*^2a  the  presence  of  the  tenants  is  not  necessary  on  the  admission  of  a  copy- 
holder, the  lord  or  steward  may  admit  out  of  court  as  well  as  in."  And  after- 
wards, in  p.  258,  "  It  is  acknowledged  that  the  lord  himself  may  admit  out  of 
the  manor;  and  though  it  is  said  that  a  steward  cannot  do  so,  yet  most  of  the 
cases  CTidently  suppose  such  admission  to  have  been  at  a  court  held  out  of  the 
manor.  Now,  it  is  clear  that  a  court  cannot  be  held  out  of  the  manor,  unless 
it  be  by  special  custom,  as  where  a  court  is  held  in  one  manor  for  a  whole  honor 
in  which  there  are  several  manors ;  and  therefore  this  reasoning  does  not  apply 
to  an  admittance  merely  as  an  admittance,  as  an  admittance  may  most  certainly 
be  out  of  court.  And  as  to  the  case  of  Tukeley  v.  Hawkins,  1  Ld.  Raym.  76^ 
so  far  as  it  relates  to  this  point,  it  seems  to  be  completely  answered  by  the 
P'4211  ^i^^^'^^^g  ^^  ^^^^  ^^  Dudfield  v.  Andrews,  1  Salk.  184,  which  appears 
^  -'to  apply  as  strongly  to  an  admittance  as  to  a  surrender."  Now,  Dud- 
field p.  Andrews  is  an  authority  only  to  show  that  a  steward  may  take  a  sur- 
render out  of  the  manor  as  well  as  out  of  court ;  and  it  is  conceded  he  may  do 
so  oat  of  the  manor,  note  387,  to  Co.  Litt.  58 :  but  there  is  a  distinction  be- 
tween a  grant  and  an  admittance.  The  admittance  completes  the  title,  but  the 
sarrenderee  takes  only  from  the  surrenderor.  A  grant  supposes  the  estate  to 
have  got  back  to  the  lord,  and  to  be  reunited  to  the  manor.  The  lord  may, 
perhaps,  authorize  the  steward  to  grant,  but  the  grant  alone  is  not  legally  ope- 
rative. If  the  lord  himself  granted  out  of  court  and  out  of  the  manor,  and 
delivered  the  rod,  or  accustomed  symbol,  the  delivery  of  the  symbol  would  be 
equivalent  to  livery  of  seisin  under  a  feoffment;  but,  nevertheless,  the  grant 
woold  be  only  an  inchoate  act  until  enrolment,  and  would  not  alone  be  legally 
available.  Secondly,  conceding  that  acts  done  at  a  court  held  out  of  the  manor 
are  good  as  acta  done  out  of  court  ^which  seems  contrary  to  the  decision  in 
Clifion  V.  Molineux,  4  Rep.  27,  a,)  ana  that  the  lord  himself  may  admit  or  grant 
ont  of  the  manor,  the  steward  cannot  even  admit  out  of  the  manor:  and, sup- 
posing that  an  authority  may  be  given  by  the  lord  to  the  steward  to  do  acts,  not 
only  out  of  court,  but  even  at  a  void  court,  here  no  authority  was  given  to  the 
steward  to  make  voluntary  grants  out  of  court :  and  without  a  special  authority, 
a  steward  can  only  perform  acts  ministerially  in  court.  The  steward  here  was 
empowered  ''  to  make  any  voluntary  grant  of  customary  or  copyhold  lands  or 
nioo-}  toocmoi^ts,  *and  to  give  a  license  or  licenses  to  demise  or  otherwise,  as 
*-  '^  ^  he  should  think  fit,  and  either  in  or  out  of  court,  as  fully  as  the  lords 
might  or  eould  do."  Now,  the  words,  "  either  in  or  out  of  court,"  apply  only 
to  the  giving  of  licenses.  It  is  usual  for  the  lord  and  steward  to  grant  licenses, 
or  dispensations  of  forfeiture,  out  of  court,  and  beneficial  that  it  should  be  so ; 
bat  it  is  not  necessary  that  grants  should  be  made  out  of  court.  Assuming, 
however,  that  the  deed  of  1823  gave  C.  Leake  an  authority  to  make  grants  out 
of  the  manor,  aa  the  special  agent  or  attorney  of  the  lords  farmers,  the  grant  in 
question  neither  was,  nor  purported  to  have  been,  made  in  pursuance  of  that 
authority :  it  professes,  on  the  face  of  it,  to  have  been  made  by  C.  Leake,  acting 
in  his  character  of  steward,  at  a  court  where  the  homage  were  sworn ;  it  can- 
not operate,  therefore,  aa  an  execution  of  the  special  authority  given  to  Leake 
to  make  grants  as  the  lord  might  do.  But,  further,  a  grant  made  out  of  court, 
with  delivery  of  the  rod  or  other  symbol  oJF  investiture,  is  not  legally  operative 
aotil  certified  aod  enrolled  at  a  legal  court,  so  as  to  form  part  of  the  rolls  of  the 

^  See  all  these  autliorities  referred  to  in  the  judgment 
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manor:  Calthrop's  Readings/  p.  36,  37.  Therefore,  even  if  tbe  grant  can  be 
considered  as  an  act  done  out  of  court,  still  the  plaintiff  had  no  legal  title  at  the 
time  of  bringing  tbe  ejectment,  inasmuch  as  the  grant  of  1825  had  never  been 
presented  and  enrolled  at  any  court  lec:ally  holden,  so  as  to  constitute  the 
grantee  tenant  by  copy  of  court  roll.  The  nature  of  the  tenure  requires  that 
every  act  should  be  entered  on  tbe  roll  of  the  court.  If  the  court  at  which  the 
acts  were  done  was  void,  then  the  *acts  should  have  been  presented  and  r^ic^o'^i 
enrolled  at  some  subsequent  court :  but  here  no  court  was  held  subse-  *-  ^  ^ 
quently  to  the  void  court  at  which  the  grant  was  made.  In  Kitchin  on  Oopj- 
holds,  165,  it  is  said,  ''  The  high  steward  may  admit  out  of  the  court  by  special 
usage  and  custom  within  the  manor  used ;  for  one  which  holds  by  copy  of  court 
roll  ought  to  have  his  estate  entered  in  the  court  roll,  and  his  admittance  to  be 
entered  in  the  court ;  and  for  that,  if  the  under-steward  or  the  high  steward 
which  hath  no  patent,  as  above,  take  surrender  out  of  the  court,  and  present 
that  in  court,  and  the  tenant  be  in  the  court  admitted,  it  is  good,  for  it  is  the 
lord,  by  his  steward,  hath  admitted,  and  the  admittance  makes  a  copyholder, 
and  the  entry  of  that  in  court  makes  him  tenant  by  copy  of  court  roll ;  for  copy- 
holder is  he  which  holdeth  by  copy  of  court  roll."  In  Co.  Copyholder,  s.  46, 
it  is  said,  "  The  power  of  the  steward  goeth  beyond  the  power  of  the  under- 
steward,  that  the  steward  can  make  an  admittance  out  of  court,  and  it  shall 
stand  good  if  entry  be  made  in  the  court  roll,  that  he  that  is  admitted  hath  paid 
his  fine,  and  hath  done  fealty ;  but  the  under-steward,  though  he  may  take  a 
surrender  out  of  the  court,  yet  he  cannot  make  any  admittance  out  of  court 
without  special  authority  or  particular  custom."  In  Watkins,  vol.  i.  p.  81,  it  is 
said,  <'  If  admittance  be  immediately  made  by  the  lord  or  steward  taking  such 
surrender,  yet  such  admittance  should  be  regularly  notified  at  the  next  court 
day,  for  the  information  of  the  tenants.  This,  too,  was  more  immediately  ne- 
cessary in  ancient  days,  as,  in  case  the  tenants  should  have  known  any  objec- 
tions to  the  person  so  admitted,  of  which  the  lord  might  have  been  *igno-  r^Aon 
rant,  they  might  have  informed  him  of  them ;  from  which  he  might  ^  "  ^ 
have  been  induced  to  resume  the  estate,  as  having  conferred  it  on  a  person  who 
was  unworthy  of  the  grant.  Add  to  this,  that  it  must  be  regularly  inserted  on 
the  court  rolls  of  the  manor,  by  a  copy  of  which  he  is  to  hold."  And  it  has 
been  held  that  a  surrender  out  of  court  to  the  use  of  his  will,  made  by  the 
surrenderee  of  a  copyhold  before  his  admittance,  is  of  no  effect,  and  cannot  be 
made  good  by  his  subsequent  admittance :  Doe  v,  Tofield,  11  East,  246.  [Lit- 
TLEDALE,  J.  You  apply  your  argument,  also,  to  grants  by  the  lord  himself.] 
They  are  not  evidence  of  title  until  they  are  entered  on  the  roll.  [Littlb- 
DALE,  J.  Suppose  there  be  a  distinction  as  between  grants  made  by  the  steward 
and  by  the  lord ;  a  private  individual  may  make  an  attorney  for  special  pur- 
poses :  and  may  not  the  instrument  of  September,  1823,  be  considered  a  gene- 
ral power  of  attorney  to  act  for  the  lord  in  these  matters  ?]  It  might,  but  the 
grantee  would  not  become  a  copyholder  by  the  delivery  of  the  mere  symbol, 
unless  there  were  evidence  of  the  grant  on  the  manor  rolls.  There  can  be  no 
legal  evidence  of  a  grant  without  showing  that  it  has  received  the  character  of  a 
court  roll.  The  delivery  of  the  symbol  would  not  alone  be  evidence  of  the 
seisin.  So  a  feoffment  could  not  be  proved  by  a  person  merely  having  seen 
livery  of  seisin. 

But,  again,  the  grant  is  void  for  want  of  the  reservation  of  the  usual  services. 
First,  two  rents  are  reserved,  without  distinguishing  how  much  is  payable  for 
each  tenement ;  and,  secondly,  a  heriot  is  reserved  for  each  tenement,  whereas 
one  heriot  only  was  reserved  *by  the  grants  of  30th  of  October,  1771,  r*iOKi 
15th  of  October,  1812,  and  the  24th  of  July,  1824.  L      / 

Preston,  in  reply.  It  was  unnecessary  for  Francis,  who  was  the  grantee  in 
reversion  by  the  copy  of  1812,  to  be  admitted  tenant.  Roe  dem.  Cosh  v.  Love- 
less, 2  B.  &  A.  453,  is  express  on  that  point.     Then,  assuming  that  a  grant 

I  Printed  with  Coke's  Copyholder,  6th  edit,  1660. 
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made  bj  a  steward  at  a  court  held  out  of  the  manor  is  void,  aud  that  the  grant 
in  question  cannot  operate  as  a  grant  made  by  the  steward ;  still,  in  order  to 
effectuate  the  intention  of  the  parties,  it  may  operate  as  a  grant  made  by  C. 
Leake,  acting  as  the  agent  of  the  lords  farmers,  in  pursuance  of  the  special  au- 
thority given  to  him  by  the  deed  of  1823.  And  the  grant,  being  made  by  the 
steward  in  execution  of  these  powers,  is  entered,  in  fact,  upon  the  court  rolls. 
To  say  that  the  rolls  in  the  particular  instance  are  not  those  of  an  actual  court^ 
is  no  objection.  They  are  documents  for  the  information  of  the  lord.  It  is  for 
him  to  see  whether  or  not  the  steward  has  properly  exercised  his  powers. 
There  is  no  ground  for  saying  that  the  authority  to  the  steward  is  only  to  grant 
licenses  in  or  out  of  court.  [Littledale,  J.  The  language  of  the  instru- 
ment is  perfectly  clear  as  to  that  point.  Parke,  J.  The  last  words  are  not 
confined  in  construction  to  the  last  antecedent.]  Cur,  adv,  vult. 

Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  After  stating  the 
ftcts  of  the  case,  his  Lordship  proceeded  as  follows :  The  question  to  be  con- 
rt±o(r\  sidcred  *is,  whether  the  verdict  can  be  sustained  on  the  demise  of  W. 
«•'■-*  H.  Leach  and  J.  W.  Wickham,*  who  were  admitted  as  customary 
tenants  of  the  premises  in  question  on  the  2d  of  May,  1825. 

The  objection  is,  that  the  grant  of  the  2d  of  May,  1825,  is  void  :  First,  be- 
cause it  was  made  on  the  surrender  of  John  Francis,  the  surviving  life  in  the 
copy  of  the  15th  of  October,  1812,  and  the  grantee  in  reversion;  and  it  was 
not  shown  that  John  Francis  was  admitted  the  lord's  tenant,  although  his  ad- 
mission was  expressly  reserved  by  the  grant  of  the  15th  of  October,  1812 : 
secondly,  because  the  grant  was  voluntary,  and  no  authority  was  shown  in  the 
steward  of  the  manor  to  make  such  a  grant :  thirdly,  because  the  court  was  held 
out  of  the  manor,  though  expressly  alleged  in  the  grant  to  be  held  within  it : 
fourthly,  because  two  rents  are  reserved  without  distinguishing  the  particular 
tcDements  liable  thereto  respectively,  and  because  a  heriot  for  each  tenement 
was  reserved  by  this  grant,  whereas  one  heriot  only  was  reserved  by  the  grants 
of  the  30lh  of  October,  1771,  the  15th  of  October,  1812,  and  24th  of  July, 
1824. 

As  to  the  first  of  the  objections,  that  John  Francis,  the  surviving  life  in  the 
copy  of  the  15tb  of  October,  1812,  is  not  shown  to  have  been  admitted  the 
lord's  tenant,  although  his  admission  was  reserved  by  the  grant  of  the  15th  of 
October,  1812,  we  are  of  opinion  that  there  was  no  necessity  for  a  formal  entry 
of  the  admission  of  John  Francis.  The  case  of  Roe  on  the  demise  of  Cosh  v, 
r*4271  ^^^^^^'  2  B.  &  A.  453,  is  not  exactly  in  point  as  *to  this  question,  yet 
■-  ^  the  principles  there  laid  down  will  be  found  applicable  to  this  question. 
It  was  an  ejectment  for  copyhold  premises.  The  plaintiff,  in  support  of  his 
ease  produced  a  copy  of  the  court  rolls  of  the  manor,  dated  the  18  th  of  June, 
1789,  by  which  it  appeared  that  Richard  Kiddle  and  Sarah,  his  wife,  took  of 
the  lord  the  reversion  or  remainder  of  and  in  the  premises  in  question  therein 
described  as  being  then  in  the  tenure  of  them,  the  said  Richard  Kiddle  and 
Sarah  Kiddle,  his  wife,  to  have  and  to  hold  to  James  Cosh,  aged  nineteen  years, 
for  the  term  of  his  natural  life,  at  the  will  of  the  lord,  according  to  the  custom 
of  the  said  manor,  immediately  after  the  death,  surrender,  or  forfeiture  of  the 
said  R.  Kiddle  and  8.  Kiddle,  his  wife,  by  yearly  rent,  &c. ;  and  the  said  R. 
Kiddle  and  8.  Kiddle,  gave  to  the  lord,  for  a  fine,  37^.  12s.,  and  it  was  granted 
in  form  aforesaid.  The  plaintiff  then  proved  the  death  of  R.  Kiddle  and  his 
wife.  It  was  objected,  on  the  part  of  the  defendant,  that  the  admittance  of 
Cosh  ought  to  have  been  proved,  to  give  him  the  legal  title.  The  Judge  directed 
the  jury  to  find  for  the  plaintiff,  reserving  liberty  to  the  defendant  to  move  to 
enter  a  nonsuit.  In  giving  judgment  upon  this  case,  Lord  Chief  Justice  Ab- 
bott says,  that,  "  by  the  general  law  of  copyhold,  the  lord  has  a  right  to  insist 
that  the  tenant  shall  come  in  to  be  admitted,  and  do  fealty  and  homage ;"  and, 
after  some  other  observations,  he  goes  on  :  <<  but  where  the  lord  makes  an  ori- 

1  There  was  another  demise,  on  which  judgment  went  by  default. 
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ginal  grant,  no  admittance  to  a  copyhold,  conformable  to  the  custom  of  the 
manor,  seems  necessary,  except  in  cases  analogous  to  those  where  liveiy  of  seisin 
would  be  requisite  in  the  grant  of  a  freehold.  Now  a  feoffment  is  not  effectual 
till  livery  *of  seisin  takes  place ;  but  a  freehold  may  be  granted  in  rever-  pjcjogi 
sion  without  any  livery  of  seisin,  and,  therefore,  reasoning  by  analogy  *-  -' 
from  the  grant  of  a  freehold,  it  seems  to  me  that  the  grantee  of  a  copyhold  m 
reversion  has  a  good  and  perfect  title  by  the  grant  without  admittance;  and  that 
being  so,  he  may  take  possession  on  the  death  of  the  tenant  for  life." 

And,  without  more  particularly  noticing  the  opinions  of  the  other  Judges,  we 
think  the  principles  upon  which  that  case  was  determined,  warrant  us  in  saying 
that  there  was  no  necessity  for  John  Francis  to  be  admitted. 

As  to  the  objection,  that  two  rents  are  reserved  without  distinguishing  how 
much  is  payable  for  each  tenement,  we  think  that  no  ground  of  objection :  the 
rents  are  tho  same  as  reserved  in  the  year  1771,  and  no  distinct  objection  is 
stated  to  the  rents  being  so  severed,  and  we  cannot  intend  but  that  they  may 
always  have  been  so. 

Then  with  regard  to  the  heriots :  a  heriot  for  each  tenement  is  reserved  when 
it  shall  happen ;  if  the  circumstances  do  not  occur  that  a  heriot  is  demandable 
for  each  tenement,  the  claim  cannot  be  enforced,  but  it  does  not  make  the  grant 
void. 

The  principal  objection  is,  that  the  grant  of  the  premises  in  question  was 
made  at  a  court  held  before  the  steward  out  of  the  manor.  And  it  is  contended, 
that  any  court  held  out  of  the  manor  is  a  void  court,  and  all  the  proceedings  in 
it  are  void  also ;  and  even  if  it  were  not  a  void  court,  or  if  the  lord  himself 
could  grant  out  of  the  manor,  independent  of  the  court,  still  the  steward  could 
not  do  so. 

The  first  question  then  is,  whether  a  copyhold  court  *can  be  held  out  r*  i <>q-i 
of  the  manor.  It  seems  to  be  quite  clear,  that  a  court  baron  of  free-  L  *•  J 
holders  cannot  be  held  out  of  the  manor. 

In  Co.  Litt.  58,  a,  it  is  said,  <*  The  court  baron  must  be  holden  in  some 
part  of  that  which  is  within  the  manor;  for  if  it  be  holden  out  of  the  manor, 
it  is  void,  unless  a  lord  being  seised  of  two  or  three  manors,  hath  usually,  time 
out  of  mind,  kept  at  one  of  his  manors  courts  for  all  the  said  manors;  then  by 
custom  such  courts  are  sufficient  in  law,  albeit  they  be  not  holden  within  the 
several  manors.  And  it  is  to  be  understood  that  this  court  is  of  two  natures. 
The  first  is  by  the  common  law,  and  it  is  called  a  ccurt  baron,  as  some  have 
said,  for  that  it  is  the  freeholder's  or  freeman's  court  Tfor  barons  in  one  sense 
signify  freemen),  and  of  that  court  the  freeholders,  being  suitors,  be  judges; 
and  this  may  be  kept  from  three  weeks  to  three  weeks.  The  second  is  a  cus- 
tomary court,  and  that  doth  concern  copyholders,  and  therein  the  lord  or  his 
steward  is  the  judge." 

In  Clifton  and  Molineux's  case,  4  Co.  27,  a,  it  was  resolved,  '<  that  if  a  court 
be  held  by  a  steward  of  a  manor  out  of  it,  and  divers  grants  and  admittances 
there  made,  the  court  and  all  grants  and  admittances  are  void,  for  the  court  of 
the  manor  ought  to  be  held  within  the  manor,  and  not  out  of  the  jurisdiction 
of  it,  which  agrees  with  the  resolution  of  the  fourth  point  before  in  Melwich's 
case.  But  it  was  resolved  that  by  custom  the  court  may  be  held  out  of  the 
manor,  and  grants  and  admittances  made  there  good  enough,  as  divers  abbots, 
priors,  &c.,  used  to  *hold  courts  at  one  manor  for  divers  several  manors,  r^Aorn 
and  good  by  custom."  *-       ^ 

The  case  of  Melwich  is  reported  in  Cro.  Eliz.  102,  and  the  matter  seems  to 
have  been  compounded;  and  it  is  again  mentioned  in  Bright  v.  Forth,  Cro.  £liz. 
442,  and  is  there  mentioned  as  a  strange  judgment;  but  the  case  in  Cro.  Klis. 
appears  rather  to  have  been  upon  the  freehold  of  the  copyholds  being  divided 
from  the  rest  of  the  manor,  and  the  effect  that  would  have  upon  the  copyholds. 
In  Sands  v.  Drury,  Cro.  Eliz.  814,  in  giving  judgment,  it  was  said  that  it  was 
adjudged  in  the  time  of  Queen  Mary,  m  the  case  of  the  Duke  of  Suffolk^  that 
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where  one  had  two  manors,  and  granted  a  copyhold  of  the  one  manor,  at  the 
eoart  of  the  other  manor,  it  was  a  void  grant;  for  it  cannot  be  a  copyhold  ac- 
cording to  the  custom  of  a  manor  whereof  it  is  not  parcel.  But  Oaudy  doubted 
thereof,  and  considered  it  would  have  been  well  enough  if  it  had  been  so  used 
from  time  whereof,  &c.;  but  that  was  not  found,  and  therefore  no  title  in  the 
defendant. 

Bat  in  Lord  Dacre's  case,  1  Leon.  289,  it  was  held  that  a  customary  court 
may  be  held  out  of  the  precinct  of  the  manor,  for  no  pleas  are  holden,  which 
was  agreed  per  totam  curiam.  But  this  was  not  the  point  in  discussion,  which 
was  as  to  the  appointment  of  a  steward.  The  reason,  also,  there  giyen,  does  not 
seem  to  be  a  good  one,  for  the  holding  of  pleas  is  not  the  only  reason  why  it 
should  be  held  within  the  manor.  And  in  fact  the  court  does  hold  pleas  of 
land,  as  fines  levied,  and  recoveries  suffered  in  the  copyholders'  court. 
P«4Q|i  ^It  would  be  attended  with  the  greatest  inconvenience  if  suitors 
I*  ^  were  compelled  to  go  a  great  distance  to  attend  the  court ;  and  if  pro- 
clamations were  made  affecting  the  copyhold  tenants,  they  would  not  necessarily 
know  of  them,  if  they  were  made  off  the  manor. 

We  do  not  enter  into  any  consideration  of  the  cases  where  the  freehold  of  the 
copyholds  has  been  severed  from  the  manor;  a  good  deal  of  uncertainty  seems 
to  prevail  as  to  them,  and  whether  courts  may  be  held  off  the  manor  for  the 
admittance  of  the  copyhold  tenants :  they  stand  upon  their  own  particular  cir- 
eumstanees. 

This  question  has  engaged  the  attention  of  Chief  Baron  Gilbert.  In  his 
Treatise  on  Tenures,  p.  250,  he  says :  ^<A  lord  may  make  a  grant  or  admittance  of 
a  copyhold  out  of  the  manor,  at  what  place  he  pleases ;  but  the  steward  cannot 
at  a  court  held  off  the  manor  make  any  grants  or  admittances ;  and  in  1  Coke 
Inst.  58,  a,  he  says  that  a  court  baron  cannot  be  held  off  the  manor  unless  the 
lord  hath  two  or  three  manors,  and  hath  usually  kept  court  at  one  for  all,  which 
plainly  shows  that  a  lord  cannot  make  admittances  or  grants  at  a  court  held  off 
the  manor,  no  more  than  the  steward.  For  Coke  says,  that  if  the  court  baron 
be  held  off  the  manor,  it  is  void,  and  he  there  speaks  of  a  court  baron  as  includ- 
ing the  copyholders'  court,  where  the  steward  is  judge.  But,  as  hath  been  said 
before,  a  lord  may  make  admittances  or  grants  out  of  the  manor,  at  what  place 
he  pleases,  which  are  Coke's  words,  and  must  be  understood  not  at  a  court,  but 
at  some  other  time,  or  else  he  contradicts  himself.  It  is  held,  that  if  the  inhe- 
ritance of  copyholds  be  granted  to  one,  he  may  hold  courts  where  he  will ;  for 
r*4321  ^^  ^  °^  longer  *a  court  baron,  and  that  the  lord  or  his  steward  may  grant 
*-  ^  copies  out  of  court  as  well  as  in  court.  And  as  the  case  is  reported  by 
Croke,  the  grant  was  at  a  court  held  at  another  manor.  But,  as  Coke  reports 
it,  though  the  grant  be  at  another  place,  yet  it  is  not  said  to  be  done  at  a  court. 
So  qoaere,  whether  a  steward  may  make  grants  by  copy  out  of  a  court ;  but  if  a 
steward  can,  an  under-steward  cannot."  And  in  page 319,  he  says: — ''My  Lord 
Coke  says,  that  the  lord  may  make  admittances  and  grants  by  copy  at  what  place 
he  pleases,  but  the  steward  of  the  manor  at  any  court  held  off  the  manor  (for 
oat  of  the  eoort  it  is  said  by  him,  in  another  place,  he  may  make  admittances 
and  grants  by  copy),  cannot  make  any  admittances  or  grants  by  copy.  This 
seems  to  imply  that  the  lord  may  make  by  copy,  grants  and  admittances,  at  a 
court  held  off  the  manor ;  or  else  where  is  the  difference  between  the  case  of  the 
kmi  and  the  steward  f  and  in  the  next  case  but  one  it  is  resolved,  that  if  the 
steward  at  a  court  held  off  the  manor  make  any  grants  or  admittances,  they 
ire  all  void :  but  he  says  nothing  of  the  lord.  In  his  comment  upon  Littleton 
he  says  the  court  baron  must  be  held  upon  the  manor,  else  it  will  be  void.  As 
Mdwich's  case  is  reported  by  Croke,  it  is  there  said,  that  if  the  lord  grant 
away  the  freehold  of  his  copyholds,  the  grantee  may  hold  courts  where  he  will 
to  make  admittances  and  grants.  If  then  a  grant  by  copy  or  admittance  should 
be  made  at  a  court  held  off  the  manor,  though  it  be  a  court  baron,  why  should 
it  be  void  ?  since  a  court  baron  conUuns  in  it  two  courts,  one  for  the  freeholders, 
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the  other  for  the  copyholders ;  and  since  that  for  the  copyholders  as  to  granting 
copies,  &c.,  may  be  held  off  *the  manor,  there  is  no  reason  that  becanse  rt^oo-i 
the  court  baron  is  void,  that  therefore  the  admittance  should  be  void).'-  *^^ 
for  they  are  two  distinct  courts,  and  the  admittance  had  been  good,  had  the 
court  been  only  the  copyholder's  court.  And  if  we  look  back  to  the  reason  of 
the  thing,  if  an  admittance  may  be  made  at  a  place  off  the  manor,  why  not  at 
a  court  held  off  the  manor?  for  it  is  no  judicial  act;  if  it  were,  surely  it  must 
of  necessity  be  done  in  court;  and  therefore  it  was  held  per  totam  curiam,  that 
a  court  to  do  these  things  might  be  held  off  the  manor :  it  is  not  distinguished 
in  this  case  between  the  grant  of  the  lord  or  steward :  but  Coke  is  express  that 
grants  by  stewards  at  courts  held  off  the  manor  are  void.     Ideo  quserede  hoc?" 

Taking  the  whole  of  these  authorities  into  consideration,  though  there  is  some 
want  of  clearness  among  them,  we  think  that  a  customary  court  cannot  be  held 
out  of  the  manor,  unless  there  be  a  custom  to  warrant  it.  But  though  the  court 
be  a  void  court,  that  only  affects  such  things  as  are  required  to  bo  done  at  a 
court,  as  presentments  by  the  homage,  imposing  fines  and  amercements,  levying 
fines,  suffering  recoveries,  &c.;  but  as  to  many  other  things,  though  they  are 
correctly  done  at  a  court,  it  is  not  essential  they  should  be  so.  And  amongst 
these  things  it  has  been  held,  that  the  lord  may  grant  to  or  admit  a  copyhold 
tenant,  not  only  out  of  court,  but  also  out  of  the  manor :  the  fourth  resolution 
in  Melwich's  case,  4  Co.  26,  b.  It  was,  therefore,  competent  for  the  lord  him- 
self to  have  admitted,  or  made  a  grant  to  these  persons  out  of  the  manor,  with- 
out ""any  consideration  of  a  court,  and  if  he  had  gone  alone  to  this  rtAQ±^ 
bouse,  and  these  persons  had  come  there,  he  might  have  made  out  a  ^  -* 
grant  to  and  admitted  them,  and  have  delivered  seisin  by  the  rod,  and  thus  have 
completed  two  of  the  ingredients  towards  making  them  tenants  by  a  copy  of 
court  roll.  But,  supposing  instead  of  that,  either  by  mistake  as  to  the  bouse 
not  being  within  the  manor,  or  under  other  circumstances,  twenty  or  thirty 
persons,  one  of  whom  called  himself  the  crier,  some  other  bailiffs,  beadles,  or 
officers,  and  some  homagers,  had  assembled  there  about  the  lord,  and  the  crier 
had  made  proclamation  to  open  a  court,  and  had  sworn  persons  to  be  of  the 
homage,  and  the  lord  had  givea  a  charge  to  those  persons  as  the  homage,  and 
they  had  made  presentments,  and  had  imposed  fines  and  amercements,  and  fines 
had  been  levied  and  recoveries  suffered,  all  which  would  have  been  void ;  and 
then  these  lessors  of  the  plaintiff  had  offered  themselves  to  receive  a  grant,  and 
the  lord  had  made  and  signed  a  grant  and  admitted  them,  and  had  delivered 
seisin  by  the  rod ; — the  question  is,  whethe):  all  this  machinery  of  a  court  would 
have  invalidated  the  grant,  or  whether  it  would  have  been  mere  surplusage,  and 
the  grant  and  seisin  remained  valid ;  and  we  are  of  opinion  that  as  there  are 
effectual  words  of  grant,  and  an  actual  seisin  delivered,  all  this  statement  about 
the  court  is  only  to  be  considered  as  surplusage,  and  that  the  grant  and  seisin 
would  be  effectual.  Thus,  therefore,  it  would  be  if  the  lord  himself  had  made 
the  grant. 

But  the  grant  itself,  or  admittance,  not  being  made  by  the  lord  in  person,  it 
is  necessary  to  consider  whether  *it  was  made  by  an  authorized  person,  r^joni 
And  the  first  question  upon  that  is,  whether  the  steward  of  a  manor  can  *- 
admit  out  of  the  manor.  It  should  seem  that  he  may  take  a  surrender  out  of 
the  manor,  Howsego  v.  Wild,  I  Koll.  Abr.  500,  F.  8.  And  so  it  would  appear 
by  Dudfield  v.  Andrews,  I  Salk.  184.  It  is  so  taken  in  Tukely  v.  Hawkins,  1 
Ld.  Raym.  76,  and  the  Court  say  that  a  custom  to  the  contrary  would  be  void. 
That  is  perhaps  going  a  good  way,  for  in  Dudfield  v,  Andrews  it  is  only  by 
reasoning  and  queries  that  it  is  thought  proper  the  steward  should  have  such  a 
power.  But  as  to  an  admittance  out  of  the  manor,  Tukely  v.  Hawkins,  1  U* 
Raym.  76,  is  express  that  the  steward  cannot  admit  out  of  the  manor.  And  the 
fourth  resolution  in  Melwioh's  case,  4  Rep.  26,  b,  and  Clifton  v.  Molyneuz,  4 
Rep.  27,  a,  are  to  the  same  effect,  though  in  these  cases  it  is  said  that  the 
steward  cannot  admit  at  a  court  held  out  of  the  manor.     Watkins,  in  his  Trea- 
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tise  OD  Copjholdsy  vol.  1,  p.  253,  seems  to  incline  to  the  opinion  that  a  steward 
maj  admit  out  of  the  manor;  hut  it  is  only  hy  putting  queries  and  reasoning 
that  he  supports  that  opinion.  But  we  are  of  opinion  that  a  steward  cannot,  in 
his  mere  character  of  steward,  admit  out  of  the  manor. 

But,  in  the  present  case,  Leake,  who  made  the  grant,  derived  his  authority 
from  the  deed  of  the  25th  of  September,  1823,  by  which  the  lessees  of  the  lord 
of  the  manor  appointed  him  steward  of  the  manor,  and  besides  giving  him  the 
usual  powers  and  authorities  to  hold  courts,  and  to  do  all  acts  usual  and  cus- 
P4361  ^^™"y  *^  ^  ^®°®  ^y  stewards,  they  more  especially  authorized  and  *em- 
1-  -J  powered  him  from  time  to  time  to  make  any  voluntary  grant  or  grants 
of  all  or  any  customary  or  copyhold  lands  or  tenements  within,  or  holden,  or 
parcel  of  the  said  manor,  and  to  give  a  license  or  licenses  to  demise  or  other- 
wise as  he,  the  said  Charles  Leake,  should  think  fit,  and  either  in  or  out  of 
court,  as  fully  as  they  might  or  could  do.  And  though,  from  one  part  of  the 
instrument,  it  seems  doubtful  whether  the  powers  conferred  upon  him  are  not 
merely  an  enlarged  explanation  of  what  his  duties  are  as  mere  steward,  yet, 
upon  the  whole  of  the  instrument,  we  think  it  amounts  to  putting  Leake  in  the 
capacity  of  attorney  to  represent  the  lord  as  to  surrenders,  grants,  and  admit- 
tances, and  that  whatever  the  lord  might  do  Leake  might  do  also,  and  that  he 
therefore  might  take  the  surrender  and  make  the  grant  in  question  off  the 
manor.  But  it  may  be  said  that  Leake,  in  the  document,  does  not  profess  to 
act  as  the  general  attorney  of  the  lord,  but  only  as  steward ;  and  that,  as  steward 
alone,  he  could  Dot  make  the  grant :  but,  as  to  that,  he  had  the  authority ;  and, 
aa  in  common  parlance  he  would  be  called  steward,  who  is  generally  taken  to 
represent  the  lord  as  to  copyhold  matters,  we  think  the  calling  himself  steward 
is  sufficient,  and  that  it  was  not  necessary  to  say  that  he  acted  as  the  general 
attorney  of  the  lord. 

But,  besides  making  the  grant  or  admittance  and  delivery  of  seisin,  it  is 
necessary,  in  order  to  make  the  person  tenant  by  copy  of  court  roll,  that  the 
admission  should  be  notified  for  the  information  of  the  tenants  at  the  next 
court,  or  some  other  court,  according  as  the  custom  of  the  manor  may  be ; 
and  an  entry  of  it  should  be  made,  either  by  a- certificate  of  the  lord,  or  the 
P4371  ^^^^^9  0^  presentment  by  the  homage.  None  of  these  have  been 
^  -*  done  :  but  then  the  proceedings  at  this  supposed  court  are  entered  by 
the  steward  in  the  court  rolls  as  if  done  at  a  court,  and  therefore  at  the  follow- 
ing court  after  the  admittance,  the  tenants  have  information  of  what  has  been 
done,  through  an  incorrect  medium,  but  we  think  it  sufficient. 

An  objection  may  be  made,  that  nothing  done  at  this  supposed  court  should 
be  allowed  to  have  any  effect,  as  it  has  a  tendency  to  create  a  custom  to  hold  a 
court  out  of  the  manor;  but,  if  such  were  adopted  again,  it  is  probable  the 
tenants  would  object  to  it :  this  supposed  court  could  be  no  evidence  of  such  a 
custom,  because,  if  the  court  rolls  were  produced,  it  would  appear  that  the  court 
vaa  held  within  the  manor.  Besides,  even  if  it  had  a  tendency  to  introduce 
such  a  custom,  we  do  not  think  that  it  could  affect  the  validity  of  the  admit* 
tance  if  it  were  otherwise  sufficient. 

Upon  the  whole  of  this  case,  although  this  irregular  proceeding  has  brought 
the  parties  into  considerable  difficulties,  we  think  they  may  be  got  over ;  and 
that  the  lessors  of  the  plaintiff  are  entitled  to  judgment. 

Judgment  for  the  lessors  of  the  plaintiff. 


[*438]  *The  KING  v.  The  Trustees  of  the  CHESHUNT  Turnpike  Roads. 

liandamas  lies  to  admit  a  clerk  of  trustees  under  the  general  turnpike  acts. 

A  SULK  nisi  liad  been  obtained  for  a  mandamus  to  the  above  trustees,  to 
>dmit  Richaid  Jordan  into  the  place  and  office  of  their  clerk. 
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F.  Pollock  and  W.  H,  WaUon  showed  cause  (Jane  11th)  against  the  rnle, 
which  was  supported  hy  the  Solicitor*General  and  Sir  James  Scarlett.  In 
opposition  to  the  rule  it  was  argued  that  a  clerk  to  turnpike  trustees  had  not, 
by  the  general  turnpike  acts  (under  which  these  roads  were  managed),  such  a 
tenure  in  his  office,  as  could  render  it  properly  the  subject  of  a  writ  of  manda- 
mus. On  the  other  hand  it  was  urged  that  under  the  provisions  of  the  acts, 
and  particularly  4  G.  4,  c.  95,  s.  43,  and  9  G.  4,  c.  77,  s.  15,  the  clerk  bad  a 
valuable  estate  in  his  office ;  that  hy  4  G.  4,  c.  95,  s.  89,  the  order  appoiDting 
such  clerk  could  not  be  revoked  without  certain  notices  and  formalities,  nor 
without  the  assent  of  a  greater  number  of  trustees  than  concurred  in  making 
the  order ;  and  that  the  case  was  entirely  different  from  that  of  a  vestry  clerk 
(Rex  V,  The  Churchwardens  of  Croydon),  5  T.  R.  713,  who  had  no  lasting 
interest  in  his  office,  but  might  be  elected  merely  pro  hac  vice. 

The  Court,  on  consideration  of  the  clauses  referred  to,  and  particularly  on  a 
comparison  of  sections  43  and  *39  of  4  &.  4,  c.  95,  were  of  opinion  ^4391 
that  a  mandamus  lay ;  and  they  consequently  made  the  rule  absolute.'    ^       -' 

1  lo  Hilary  term,  1829,  the  Court  granted  a  rule  nisi  for  a  mandamus  to  the  trustees 
of  the  Hincksej  turnpike  roads  (Berkshire)  to  admit  certain  persons  to  the  office  of  clerks 
to  the  said  trustees.  Cause  was  shown  in  Trinity  term  following,  and  the  Court  directed 
the  matter  in  dispute  to  be  tried  on  a  feigned  issue,  which  being  found  against  the  pro- 
secutors of  the  mandamus,  the  rule  was  ultimately  discharged  with  costs. 


The  KING  v.  The  Justices  of  CHESHIRE.     June  12. 

An  adjudication  of  justices  under  11  G.  2,  0.  19,  s.  4  (inflicting  penalties  for  fraudu- 
lently removing  goods  to  ayOid  a  distress),  is  an  order,  and  not  a  oonvietion,  and  can- 
not, therefore,  like  a  oouTiction,  be  returned  to  the  sessions  in  an  amended  form. 

A  RULE  had  been  obtained,  calling  upon  the  justices  to  show  cause  why  a 
mandamus  should  not  issue,  commanding  them  to  enter  continuances  and  hear 
the  appeal  of  Richard  Oxton  against  an  order  of  two  justices,  dated  the  11th 
of  February,  1833,  by  which  he  was  required  to  pay  Sir  Thomas  Stanley  Mas- 
sey  Stanley,  Bart.,  72/.  5».,  being  double  the  value  of  goods  fraudulently 
removed  by  the  said  R.  0.  to  prevent  their  being  distrained  for  rent  due  to  the 
said  Sir  Thomas.  It  appeared  by  affidavit  that  an  order  was  made  as  above 
upon  the  said  R.  0.,  pursuant  to  11  G.  2,  c.  19,  s.  4,  under  the  hands  and 
seals  of  two  justices,  who,  on  the  same  day,  gave  R.  0.  a  copy  of  the  order. 
He  appealed  against  it,  first  giving  the  justices  due  notice.  The  appeal  was 
entered  on  the  third  day  of  the  sessions ;  the  last  day,  according  to  the  practice 
there,  for  entering  appeals.  The  original  order  was  defective  in  point  of  form. 
On  Monday,  the  first  day  of  the  sessions,  the  two  justices  caused  a  new  and 
different  order  Tbut  not  varying  as  to  the  facta  or  nature  of  the  offence)  to  be 
filed  with  the  clerk  of  the  peace,  giving  notice  of  it  on  the  same  day  to  the 
appellant.  The  appeal  came  on  to  be  heard  on  the  Saturday,  and  the  appellant 
handed  in  *the  original  order,  and  proved  his  notice  of  appeal ;  but  the  r:^  liQ-i 
respondents  contended  that  the  second  order  was  the  only  one  of  which  *-  ^ 
the  Court  could  take  notice;  and  the  sessions  so  held.  The  new  order  was  then 
confirmed  without  opposition.^ 

1  The  original  order  was  intended  to  follow  the  precedent  (No.  9)  in  1  Chitty's  Barn,  p. 
1009,  tit.  Distress  for  Rent,  xxi.,  but  was  inaccurately  framed.  The  amended  order  was 
as  follows : — 

<*  Whereas  T.  W.  of  P.,  in  the  county  of  Chester,  Qent.,  agent  for  and  on  behalf  of  Sir 
Thomas  S.  M.  Stanley,  Bart.,  did,  on,  &c.  at,  &c.,  duly  make  and  exhibit  before  me  the 
Bev.  R.  M.  F.,  clerk,  being  one  of  his  Mi^esty's  justices,  &c..  residing  near  the  plscs 
whence  the  goods  and  chattels  hereafter  mentioned  were  remoTod,  and  not  being  inte- 
rested in  the  premises  hereinafter  mentioned  whence  the  same  were  removed,  his  com- 
plaint and  information  in  writing  against  R.  0.  of,  &c.,  laborer,  thereby  setting  forUi," 
&o.  (stating  the  charge  laid  in  the  information,  vis.  that  one  W.  O.  was  indebted  to  Sir 
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r*4411  ^(^^'^^^^^  iiow  showed  cause  against  the  rule.  Justices  may  return 
^  -'  a  eoDviction  to  the  sessions  in  a  more  formal  shape  than  that  in  which  it 
fu  drawn  up,  although  a  copy  has  heen  delivered  to  the  party  convicted,  Rex 
r.  Barker,  1  East,  186  ;  and  the  copy  so  returned  to  the  sessions  is  the  only  one 
which  that  Court  ought  to  notice,  Rex  v,  Allen,  15  East,  333.  The  instrument 
returoed  here,  is  drawn  up  as  an  order,  hecause  the  statute  so  directs,  but  it  is 
in  lubstance  a  conviction.  [Pabke,  J.  The  moment  the  justices  have  put  their 
handfl  and  seals  to  it,  meaning  it  to  be  an  order,  it  is  one,  and  must  bo  subject 
to  the  same  rules.]  Being  substantially  a  conviction,  it  is  within  the  reason  of 
Bex  r.  Barker,  1  East,  186,  and  ought,  like  a  conviction,  to  be  returnable  in  an 
amended  form.  The  error  here,  in  the  original  instrument,  was  a  mere  mistake, 
aod  if  it  could  not  have  been  corrected,  the  sessions  would  have  had  to  adjudi- 
cate apoQ  an  order  which  was  absurd  on  the  face  of  it.  [Denman,  C.  J.  They 
most  have  done  so  if  it  was  the  order  appealed  against.  If  an  order  of  removal 
were  absurd,  could  a  new  one  be  filed  at  the  sessions  ?  The  absurdity  of  the  in- 
strament  cannot  increase  the  power  of  the  justices.  Patteson,  J.  In  Rex  v, 
Blasex,*  it  was  expressly  held  that  an  instrument  of  this  kind  was  to  bo  treated 
i&  an  order,  and  not  as  a  conviction.] 

Whttamibe,  contrk,  was  stopped  by  the  Court. 

BcNBiAN,  C.  J.  The  strongest  point  in  favor  of  the  respondents  la,  that  the 
I  statute  directs  the  justices  to  ^determine  whether  or  not  the  persons  be 
'  guilty,  which  certainly  makes  the  proceeding  rery  like  a  conviction.  But 
still  the  adjudication  is  to  be  by  an  order.  One  distinction  between  an  order 
and  a  conviction  is  decisive ;  namely,  that,  in  a  conviction,  evidence  is  set  out, 
upon  which  the  Court  of  Appeal  is  to  form  a  judgment :  in  an  order,  none  is 
itated.  The  document  here  is  only  an  order ;  and  the  consequence  is,  that  the 
party  affected  had  a  right  to  appeal  against  it  in  the  form  in  which  it  was  made. 
The  rale  must  be  absolute. 
LiTTLXDALE,  Farke,  and  Patteson,  Js.,  concurred.  Rule  absolute. 

T.  8.  M.  S.  for  rent  of  certain  premises  oecnpied  by  the  said  W.  0.,  and  that  the  said 
mit  being  in  arrear  R.  O.  did  wilfully  and  knowingly  aasiet  him  in  fraudulently  remov- 
ing from  thepremiaes  six  cows,  the  goods  and  chattels  of  the  said  W.  0.,  being  under  the 
T&iae  of  50{.,  and  of  the  value,  &c.,  with  intent  to  prevent  their  being  distrained 
for  the  Slid  rent).  *'  And  thereupon  the  said  R.  0.  being  duly  summoned  to  appear 
before  two  of  his  Majesty's  justices  of  the  peace  in  and  for  the  county  of  Chester,  on, 
ii-c.,  at,  &e.,  to  answer  the  said  complaint  and  information ;  and  the  said  R.  0.  having  ap- 
pMred  aecordingly  before  us  the  said  R.  M.  F.  and  the  Rey.  U.  C,  clerk,  being  two  of  his 
Majesty's  justices,  &c. :  now  we  the  said  justices  residing,  &c.,  and  not  being  either  of 
u  interested,  &c.,  in  the  presence  of  the  said  R.  O.,  having  heard  and  examined  the 
witnesses  produced  by  the  said  T.  W.  upon  oath  (we  the  said  justices  having  then  and 
there  full  power  and  authority  to  administer  the  oaths  to  the  said  witnesses)  touching  the 
Mid  complaint  and  information,  and  having  heard  what  was  alleged  by  the  said  R.  0.  in 
Us  defence,  and  haviag  also  inquired  in  better  manner  upon  oath  the  value  of  the  said 
cows,  and  upon  due  consideratioa  had  in  the  premises,  do  hereby  a<yudge  that  the  said 
R.  0.  is  gail^  of  the  offence  with  which  he  is  charged  in  and  by  the  said  complaint  and 
information,  according  to  the  form  of  the  statute,  &o. ;  and  the  said  justices  do  adjudge 
tnd  order  the  said  R.  O.  to  pay  to  the  said  Sir  T.  S.  M.  8.,  Bart.,  the  sum  of  721,  6«., 
being  doable  the  xalae  of  the  said  cows,  goods,  and  chattels  in  the  said  complaint  men- 
tion^ on  or  before  the  18th  day  of  February  now  next,  &c.  In  witness  whereof  we  the 
>^  justices  to  tiiis  order  have  put  onr  hands  and  seals,  at,  &c.,  on,"  &c. 

Signed  and  sealed  by  the  two  justices. 

'  IChitty's  Bum,  986,  note  (a),  tit.  Distress  for  Rent,  V.  Bayer's  Rep.  804. 


The  KING  v.  The  Duke  of  BEAUFORT.    June  12. 

A  CQstoBi  for  the  jurors  of  a  court  leet  holden  for  a  borough  and  manor,  to  present  per- 
sons to  be  admitted  borgeeses  of  the  borough,  and  for  the  persons  so  presented  to  be 
Admitted  and  awom  in  burgesses,  was  hel^  on  modon  in  arrest  of  judgment,  to  be 
nlidinlaw. 

Mandamus  to  the  defendant,  lord  of  the  borough  and  manor  of  Loughor,  in 
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the  county  of  Glamorgan,  and  to  the  steward  and  port-reeve,  recited  that  the 
borough  and  manor  of  Loughor  was  an  ancient  borough  and  manor,  and,  bj  im- 
memorial usage  and  custom  used  in  the  borough,  the  jurors  of  the  court  leet 
holden  for  the  borough  and  manor  of  Loughor  have  and  exercise,  and  of  right 
ought,  &c.,  the  privilege  and  authority  of  presenting  persons  to  be  admitted 
burgesses  of  the  said  borough ;  and  by  such  immemorial  usage  and  custom  the 
persons  so  presented  by  the  jury  to  be  admitted  burgesses  have  been  used  to  be 
and  of  right  ought  to  be  sworn  in  by  the  steward  of  the  borough  and  manor, 
and  admitted  burgesses  thereof;  and  further  recited  *that  one  T.  Walters,  r^iio-i 
on  the  2d  of  May,  1828,  was,  by  the  jury  of  the  court  leet  holden  for  the  L  J 
borough  and  manor,  presented  as  a  fit  person  to  be  admitted  a  burgess  of  the 
borough,  and  in  respect  thereof,  according  to  such  immemorial  usage  and  custom, 
had  a  right  to  be  sworn  in  and  admitted  a  burgess  of  the  borough,  and  that  he 
had,  since  such  presentment,  demanded  to  be  sworn  in  and  admitted,  but  had 
been  refused :  it  then  commanded  the  defendants  to  cause  him  to  be  sworn  in 
and  admitted.  The  lord  and  steward,  after  denying  the  custom  stated  in  the 
mandamus,  returned,  as  the  immemorial  custom  used  in  the  borough,  that  "  all 
persons  admitted  or  claiming  to  be  admitted  burgesses  have  been  and  ought  to 
be  presented  by  the  jurors,  previous  to  their  being  admitted  and  sworn  as  bur- 
gesses of  the  borough ;  but  that  no  person  by  the  said  jurors  presented  to  be 
such  burgess  has  been  or  ought  as  of  right  to  be  sworn  and  admitted  a  burgess, 
except  persons  being  sons  of  burgesses  of  the  borough,  born  after  their  fathers 
have  been  sworn  in  burgesses,  and  persons  married  to  the  daughters  of  burgesses, 
born  after  their  fathers  have  been  so  sworn  in,  and  persons  having  served  ap- 
prenticeships for  the  term  of  seven  years  to  burgesses  of  the  borough,  residing 
during  such  apprenticeship  within  the  borough,  and  which  persons  have  been 
used  and  ought  to  be  thereupon  duly  presented  by  the  said  jurors  to  be  admitted 
burgesses  of  the  borough.  The  return  then  stated  that  Walters  did  not  come 
within  any  one  of  these  classes  of  persons,  and  that  he  was  not  qualified  to  be 
admitted  a  burgess  on  any  presentment  of  the  jurors,  and  that  he  was  not  dalj 
presented  by  the  jurors  to  be  of  right  thereupon  ^admitted.  The  return  r^Atn 
of  the  port-reeve  is  not  material.  The  prosecutor,  by  his  plea,  denied  ^  -• 
that  the  custom  was  limited,  as  in  the  return  was  alleged ;  and  upon  that  issae 
was  tendered  and  joined.  At  the  trial  before  Alderson,  J.,  at  the  Spring 
assizes  for  the  county  of  Glamorgan,  1832,  the  jury  found  a  verdict  for  the 
crown.  A  rule  nisi  was  afterwards  obtained  to  arrest  the  judgment,  upon  the 
ground  that  the  custom  stated  in  the  mandamus  was  bad,  inasmuch  as  the  effect 
of  it  was  to  constitute  the  leet  jury  of  the  borough  and  manor  of  Loughor  elec- 
tors of  the  freemen  for  that  borough,  which  jury  might  possibly  consist  of  per- 
sons, none  of  whom  were  corporators,  or  even  inhabitants  of  the  borough. 

E.  V.  Williams  in  this  term  showed  cause.  The  custom  stated  in  the  man- 
damus is  good.  In  Rex  v.  Rowland,  3  B.  &  A.  130,  a  plea  to  a  quo  warranto 
stated  that  a  court  leet  was,  in  part,  holden  in  the  morning  and  in  part  in  the 
evening ;  and  that  the  usage  had  been  to  elect  a  burgess  to  be  mayor  at  the 
morning  court ;  and  it  was  proved,  in  addition,  that  a  jury  of  the  leet  used  to 
present  the  person  elected  to  be  sworn  in  by  the  steward  at  the  evening  court, 
which  burgess  had  been  accustomed  to  be  sworn  into  the  office  of  mayor,  at  sach 
evening  court,  by  the  steward  or  his  deputy;  and  the  only  objection  there  taken 
was,  that  the  latter  usage  ought  to  have  been  stated  in  pleading,  as  a  necessary 
part  of  the  custom.  In  Rex  v.  Joliffe,  2  B.  &  C.  54,  a  similar  custom,  as  to 
the  nomination  of  jurors,  was  stated,  and  no  objection  taken.  There  is  no  reason 
why  the  king  should  not  grant  the  court  leet  for  the  manor  and  borough,  au- 
thority to  '''present  persons  to  be  admitted  burgesses  of  the  borough,  nor  r^AA^-i 
why  such  persons  should  not  be  admitted :  and,  if  such  a  grant  would  be  ■- 
good,  a  custom  which  may  be  presumed  to  have  originated  in  such  a  grant  may 
be  equally  so. 

Ludlow,  Serjt.,  and  Whitcomhej  contrik.     The  single  question  is,  whether  the 
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eastom  stated  in  the  mandamus  be  good ;  and  the  Court  ought  to  see  affirma- 
tively on  the  face  of  the  record  that  it  is  so.  Rex  v.  Bird,  13  East,  384,  shows 
that  a  by-law  is  void  which  purports  to  give  a  voice  in  the  election  to  any  per- 
son who  does  not  possess  it  under  the  custom  or  charter,  as  if  it  be  given  to  the 
recorder  when  not  a  corporate  officer,  but  merely  a  legal  adviser :  and  Lord  El- 
LENBOROUOH  there  says,  '^  Ho  may  be  a  stranger  to  the  corporation,  and  there- 
fore there  could  be  no  delegation  of  the  elective  power  to  him."  It  is  clear  that 
the  leet  jury  may  consist  of  strangers:  in  Comyn's  Digest,  tit.  Leet,  G.  1,  it  is 
stated,  "  that  if  there  be  not  twelve  present  in  the  leet  a  stranger  may  be  sworn 
on  the  inquest,  and  the  steward  may  compel  a  stranger  travelling  within  the 
leet  to  be  sworn."  Besides,  the  prosecutor's  plea  negatives  the  custom  stated 
in  the  return,  which  would  limit  the  power  of  the  leet  to  the  appointment  of  per- 
sons falling  within  the  three  specified  classes.  In  order,  therefore,  to  support, 
in  point  of  law,  the  custom  relied  on  by  the  crown,  it  must  be  maintained  that  a 
body  of  strangers  to  a  corporation  may  possess  the  right  of  compelling  the  ad- 
r*4461  ™^^^^^^  ^^^  ^^  ^^  ^^y  persons  they  may  think  fit  to  select,  though  *8uch 
■-         -'  persons  also  may  be  wholly  unconnected  with  the  corporation. 

Cur.  adv.  vult. 

Penman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  After  stating  the 
custom  set  out  in  the  mandamus,  and  the  return  and  traverse,  his  lordship  pro- 
ceeded as  follows : — The  case  was  tried  before  my  brother  Alderson,  at  the 
assizes  for  the  county  of  Glamorgan,  and  a  verdict  found  for  the  crown.  A  mo- 
tion was  afterwards  made  in  arrest  of  judgment,  upon  the  ground  that  the  cus- 
tom stated  on  the  record  was  bad,  inasmuch  as  the  effect  of  it  was  to  constitute 
the  leet  jury  of  the  borough  and  manor  of  Loughor  electors  of  the  freemen  for 
that  borough,  which  jury  may  possibly  consist  of  persons  none  of  whom  are  cor* 
porators,  nor  even  inhabitants  within  the  borough.  It  does  not  appear  upon 
the  pleadings  whether  the  borough  and  manor  are  co-extensive,  but  it  does  ap- 
pear that  one  leet  jury  serves  for  both ;  and  we  must  presume  that  such  jury  is 
properly  and  legally  constituted.  We  have  examined  the  authorities  which 
bear  upon  this  subject,  none  of  which  are  directly  in  point,  and  which  need  not 
therefore  be  cited ;  and  we  are  of  opinion,  that  there  is  nothing  unreasonable  or 
illegal  iu  a  custom  which  gives  to  the  leet  jury  of  the  borough  (although  it  be 
also  the  jury  of  the  manor)  the  right  of  electing  the  members  of  the  corporation, 
in  whom  the  government  of  that  borough  is  vested. 

The  existence  of  the  custom  has  been  found  by  the  verdict,  and  therefore 
judgment  must  be  entered  for  the  crown.  Judgment  for  the  crown. 


[♦447]  *COTTLE  v.  WARRINGTON,  Clerk.     June  12. 

A  judgment  entered  up  on  a  warrant  of  attorney,  given  by  a  beneficed  clergyman  in  the 
North  Riding  of  Yorkshire,  to  secure  payment  of  an  annuity,  need  not  be  registered 
under  8  G.  2,  c.  6 ;  for  though  it  may  be  enforced  by  sequestration,  the  benefice  is  not 
affected  by  the  judgment. 

The  judgment  was  for  18002.  The  warrant  of  attorney  provided,  that  on  the  death  of 
the  defendant,  and  full  payment  of  arrears  of  the  annuity,  satisfaction  should  be  en- 
tered on  the  record.  A  second  judgment  having  been  signed  by  a  different  creditor, 
who  sued  out  a  sequestrari  facias  thereupon,  it  appeared  that  at  that  time  the  former 
creditor  had  by  sequestrations  levied  more  than  1800/.  for  arrears  of  his  annuity,  and 
there  were  arrears  still  due.  The  Court  ordered  that  satisfaction  should  be  entered  on 
the  roll  of  the  former  judgment,  as  of  the  date  when  judgment  was  signed  by  the 
second  creditor :  and  that  the  sums  levied  since  should  be  paid  over  to  him.  But  they 
refused  to  order  payment  to  this  creditor  of  the  surplus  over  1800/.,  levied  before  the 
signing  of  his  judgment 

In  Michaelmafi  term,  1832,  W,  H.  Watson,  on  behalf  of  Messrs.  Meggbon, 
Pringle,  and  Manisty,  creditors  of  the  above-named  defendant,  obtained  a  role 
ealling  on  the  plaintiff,  on  one  Charles  Metcalfe^  and  on  the  Archbishop  of  York, 
to  show  cause  as  follows,  viz. : 
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Why  the  said  Archbishop  should  not  forthwith  saspend  the  several  seques- 
trations by  him  granted  at  the  suit  of  the  plaintiff,  and  now  remaining  unsatis- 
fied, so  far  as  the  same  relate  to  or  affect  the  vicarage  and  parish  church  of 
Leeke,  in  the  North  Riding  of  the  county  of  York ;  and  why  he  should  not  make 
a  return  to  the  writ  or  writs  under  which  the  said  plaintiff  (or  Charles  Metcalfe 
of,  &o.,  in  the  name  of  the  plaintiff),  has  received  the  profite  of  the  sud  vicarage 
since  the  10th  of  August  last,  and  show  what  has  been  levied  thereon ;  and  why 
the  amount  so  levied  should  not  be  paid  over  by  the  said  C.  Metcalfe  to  the  said 
M.  P.,  and  M.;  and  why  the  said  archbishop  should  not  forthwith  execute  a 
writ  of  sequestrari  facias  issued  at  the  suit  of  the  said  M.,  P.,  and  M.,  and  levy 
the  debt  and  damages  in  the  said  writ  mentioned,  out  of  the  growing  profits  of 
the  said  vicarage ;  and  why  it  should  not  be  referred  to  the  Master  of  this  Coart 
to  ascertain  what  sums  of  money  the  said  C.  Metcalfe  hath  from  time  to  time 
^levied  and  received  under  and  by  virtue  of  writs  of  execution  or  se-  r^c i io-i 
questration  from  time  to  time  issued  in  pursuance  of  a  judgment  obtained  ■-  ^ 
by  the  plaintiff  James  Cottle  against  the  defendant,  upon  a  warrant  of  attorney 
dated  the  9th  of  August,  1811 ;  and  why,  if  the  master  shall  find  that  he  hath 
levied  or  received  more  than  1800/.,  he  should  not  refund  the  surplus,  and  pay 
to  the  said  M.,  P.,  and  M.,  so  much  thereof  as  may  be  necessary  to  satisfy  their 
said  debt  and  damages  (the  said  defendant  consenting  thereto),  and  pay  the  resi- 
due, if  any,  to  the  defendant ;  and  why  the  said  C.  Metcalfe  should  not  cause 
satisfaction  to  be  entered  upon  the  roll  of  the  judgment  so  obtained  by  the  plain- 
tiff against  the  said  defendant,  and  why  he  should  not  pay  the  costs  of  this 
application. 

It  appeared  that  the  defendant,  by  indenture  of  the  9th  of  August,  1811,  in 
oonsideration  of  900/.,  granted  to  the  plaintiff  an  annuity  of  150/.,  payable  sb 
therein  mentioned,  and  charged  upon  the  vicarage  of  St.  Lawrence  Jewry,  Lon- 
don, for  ninety  years,  if  the  defendant  should  so  long  live ;  and  covenanted  that, 
if  he  should  exchange  that  vicarage  for  any  other  living,  he  would  charge  the 
latter  with  the  annuity.  He  also  executed  a  warrant  of  attorney,  of  the  above 
date,  to  suffer  judgment  in  an  action  of  debt  for  1800/.  at  the  plaintiffs  suit; 
with  a  memorandum  or  defeasance,  stating  that  the  said  warrant  of  attorney 
was  given  for  securing  to  the  plaintiff,  his  executors,  &c.,  an  annuity  of  150/. 
for  the  defendant's  life,  by  equal  quarterly  payments  on,  &c.,  as  mentioned  in  an 
indenture  of  the  same  date,  between,  &c. ;  and  it  was  thereby  agreed,  that  no 
execution  should  issue  upon  such  judgment  unless  and  until  some  quarterly 
payment  of  the  said  annuity  should  *be  in  arrear  thirty  days,  and  then,  pici  ini 
and  in  every  such  case  it  should  be  lawful  for  the  said  plaintiff,  his  exe-  ■-  '' 
cutors,  &c.,  from  time  to  time  to  sue  out  execution  for  the  recovery  of  the  ar- 
rears of  the  said  annuity,  and  every  part  thereof,  and  all  costs  and  charges  at- 
tending the  non-payment  thereof,  see  Colebrook  v,  Layton,  4  B.  &  Ad.  578 ; 
and  it  was  thereby  also  agreed  that  from  and  after  the  decease  of  the  defendant, 
and  full  payment  of  the  arrears  and  costs,  the  plaintiff,  his  executors,  &c., 
should,  on  the  request  and  at  the  cost  of  the  defendant's  heirs,  executors,  &c., 
acknowledge  satisfaction  of  the  said  judgment  on  the  record.  The  plaintiff  sold 
the  annuity  for  800/.  to  Metcalfe,  who,  in  February,  1814,  sequestered  the 
vicarage  of  St.  Lawrence  Jewry  by  virtue  of  a  judgment  entered  up  in  the  plain- 
tiff's name,  on  the  warrant  of  attorney.  In  November  following  the  defendant 
exchanged  that  vicarage  for  the  vicarage  of  Leeke,  which,  in  the  ensuing  May, 
was  sequestered  for  payment  of  the  annuity,  and  continued  under  sequestration, 
on  the  same  account,  down  to  the  present  time.  In  November,  1818,  the  de- 
fendant, at  Metcalfe's  request,  executed  a  deed,  charging  the  annuity  on  his 
vicarage  of  Leeke,  by  way  of  substitution  for  the  vicarage  of  St.  Lawrence 
Jewry,  making  such  annuity  payable  to  Metcalfe,  his  executors,  &c.,  and  cove- 
nanting with  him  for  the  payment  thereof.  A  memorial  of  this  indenture  was 
registered  in  the  North  Biding  of  Yorkshire,  pursuant  to  8  6.  2,  c.  6,  in  the 
same  month  of  November.    The  said  Metcalfe,  by  virtue  of  the  judgment  en- 
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teied  up  in  the  name  of  the  plaintiff,  issued  from  time  to  time  divers  writs  of  se- 
r*4501  4^^^^^^^^  facias ;  and  the  defendant,  in  his  affidavit,  ^stated  his  belief 
^  ^  that  the  amount  levied  under  such  writs  exceeded  1800^.,  and  that  the 
judgment  had  been  long  ago  satisfied. 

The  defendant  was  also  indebted  to  Messrs.  Meggison^  Pringle,  and  Manisty, 
as  his  attorneys,  in  the  sum  of  500/.  for  business  done,  and  advances ;  to  secure 
which  he  gave  them  a  warrant  of  attorney,  dated  August  9th,  1832,  to  suffer 
judgment  for  500/.  and  costs.  Judgment  was  entered  up  thereon  by  Meggison, 
Pringle,  and  Mauisty,  on  the  10th  of  August,  1832,  and  a  memorial  of  such 
judgment  registered  in  the  registry  for  the  North  Biding,  pursuant  to  the 
statute.  They  afterwards  issued  a  fi.  fa.  upon  the  judgment,  directed  to  the 
sheriffs  of  London^  who  returned  nulla  bona,  and  certified  that  the  defendant 
was  a  beneficed  clerk,  &c.  M.,  P.,  and  M.  then  sued  out  a  writ  of  sequestrari 
facias,  directed  to  the  Archbishop  of  York,  commanding  him  to  sequester  the 
vicarage  of  Leeke,  and  hold  the  same  till  he  should  have  levied  their  debt  and 
damages  out  of  the  profits.  At  the  time  of  the  present  application  the  last- 
mentioned  writ  remained  in  the  Archbishop's  hands,  ready  to  be  executed  so 
soon  as  the  writ  or  writs  of  sequestrari  facias  issued  in  the  name  of  the  plaintiff, 
at  Metcalfe's  instance,  should  be  satisfied,  or  the  sequestrations  issued  thereon 
should  be  relaxed.  There  was  no  judgment  against  the  defendant  registered  in 
the  North  Riding,  except  that  obtained  by  Messrs.  Meggison,  Pringle,  and 
Manisty. 

Metcalfe,  in  his  affidavit  in  opposition  to  the  rule,  stated  that  he  had  caused 
several  writs  of  sequestration  to  be  issued  on  the  judgment  obtained  by  him, 
and  sequestrations  to  be  granted  thereon,  for  levying  the  arrears  of  annuity 
r*451 1  *°P^^  ^^^  vicarage  of  Leeke,  but  only  such  arrears  (with  costs)  as  from 
L  ^  time  to  time  had  become  and  were  due  at  the  time  of  issuing  such  se- 
questrations, and  not  for  levying  the  penalty  of  1,800/.  in  the  warrant  of  attor- 
ney and  judgment  mentioned;  and  that  a  large  amount  still  remained  due  to 
him  in  respect  of  the  sums  directed  to  be  levied  under  the  said  writs  of  seques- 
tnri  facias,  and  seauestrations ;  and  that  he  claimed  to  retain  the  rents  and 
profits  received  by  nim,  towards  payment  and  satisfaction  of  the  said  several 
arrears,  and  to  collect  such  rents  and  profits  until  his  demands  should  be  fully 
satisfied.  Metcalfe  also  suggested  that  the  exchange  of  St.  Lawrence  Jewry  for 
Leeke,  was  made  for  the  purpose  of  defeating  the  sequestration  on  the  former 
Ticarage. 

Kelijf,  in  Easter  term  last,  showed  cause.  The  first  ground  laid  for  this  ap- 
plication is,  that  the  judgment  entered  up  in  the  name  of  the  plaintiff,  not  being 
registered,  is  fraudulent  and  void  as  against  the  registered  judgment  of  Meggi- 
son, Pringle,  and  Manisty,  by  the  provision  of  8  G.  2,  c.  6,  s.  } ;  and,  conse- 
quently, that  the  writs  ought  to  be  set  aside.  But  the  case  is  not  within  that 
statute.  The  statute  was  intended  to  prevent  the  secret  conveyance  or  incum- 
bering of  lands ;  and  it  requires  the  registration  of  all  deeds  and  conveyances, 
judgments,  &c.,  whereby  any  lands,  tenements,  or  hereditaments  may  be  any 
way  affected  in  law  or  equity.  The  proceeding  upon  this  judgment  begins  with 
a  fi.  fa.,  to  which  the  sheriff  returns,  that  the  defendant  is  a  beneficed  clerk, 
having  no  goods  in  the  bailiwick  upon  which  a  levy  can  be  made,  and  then  the 
1^4521  ^"^  issues  for  sequestering  the  ecclesiastical  goods.  It  ^cannot  be  said 
L  ^  that  this  judgment  '^  affects  the  lands  "  within  the  meaning  of  the  sta- 
taie.  As  to  the  other  point,  that  Metcalfe  has  received  more  than  1,800/.,  and 
that  nothing  beyond  that  sum  ought  to  have  been  levied,  it  may  be  proper,  in 
the  first  instanoe,  that  the  Master  should  ascertain  what  has  in  fact  been 
received. 

W.  K   Watsan^  contr^    The  words  of  8  O.  2,  c.  6,  s.  1,  extend  to  all 
<<  honors,  manors,  lands,  tenements,  and  hereditaments,^'  and  require  a  memo- 
rial to  be  registered  of  all  deeds,  conveyances,  judgments,  statutes,  and  recog- 
nisances, ''  of  or  concerning,  or  whereby  '^  such  lands,  &c.,  ''  may  be  any  way 
VoIn  XXVn.— 18 
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affected  in  law  or  equity.'^  [Parke,  J.  Suppose  there  are  two  jadgmeDts, 
and  the  party  who  has  obtained  the  later  judgment  first  sues  out  ezecutioD. 
Which  execution  would  have  the  priority  ?]  The  first  sued  out.  [Parke,  J. 
Then  the  judgment  does  not  affect  the  lands.  Littlrdale^  J.  How  can  it  be 
said  that  a  judgment  affects  the  glebe  of  a  vicarage?]  The  fieri  facias  de  bonis 
ecclesiasticis  issues  on  a  judgment ;  on  that  writ  a  sequestration  issues,  whereby 
the  profits  of  the  land  may  be  taken  in  the  same  manner  as  the  profits  of  the 
land  were  taken  at  common  law,  by  a  writ  of  levari  facias,  Arbuckle  v.  Cowtan, 
3  Bos.  &  Pul.  421.  It  is  difficult  to  say  how  the  land  can  be  more  immediately 
affected.  [Parke,  J.  To  come  within  the  meaning  of  the  statute,  the  judg- 
ment ought  to  bind  the  lands.  Here  that  was  not  the  case.  Nor  was  the  Uving 
affected,  in  the  sense  of  the  act,  by  the  judgment.]  The  words  in  the  statute, 
^Mn  any  way  affected  in  law  or  in  equity,"  were  meant  to  have  an  operation 
beyond  '''the  word  "  bound."  If  the  land  was  not  immediately,  it  was  ^4:4501 
mediately,  affected  by  the  judgment.  ^       ■* 

The  Court,*  however,  being  of  opinion  that  the  judgment  did  not  need  regis- 
tration, referred  it  to  the  Master  to  ascertain  what  had  been  levied  under  the 
writs  sued  out  by  Metcalfe. 

The  Master  now  reported  that  Metcalfe,  down  to  August  10th,  1832,  had 
levied  2,393/.;  and  Watnon  moved  that  the  report  should  be  confirmed,  and  that 
so  much  of  his  rule  as  was  not  already  disposed  of  by  the  proceedings  which 
had  taken  place,  should  be  made  absolute. 

Kell^  showed  cause.  By  the  terms  of  the  defeasance  of  the  warrant  of  attor- 
ney, the  plaintiff  was  to  be  at  liberty  from  time  to  time  to  levy  the  arrears  of 
the  annuity.  The  judgment  was,  therefore,  a  mere  security,  by  virtue  of  which 
the  arrears  might  be  levied.  When  the  arrears  had  been  levied,  then  the  judg- 
ment, by  the  affreement  of  the  parties,  might  be  put  in  force  for  future  arrears. 
The  judgment  has  only  been  enforced  for  levying  the  arrears.  [Parke,  J. 
The  judgment  may  be  a  security;  but  you  cannot  levy  in  all  above  the  amoant 
If  the  arrears,  at  one  time,  had  amounted  to  2,000/.,  it  is  clear  you  could  not 
have  levied  above  the  penal  sum.]  This  is  not  like  an  ordinary  judgment.  By 
the  defeazance  to  the  warrant  of  attorney  it  is  agreed  that  no  execution  shall 
issue  till  some  quarterly  payment  be  in  arrear  thirty  days  ;  and  in  every  such 
case  it  shall  '''be  lawful  for  the  plaintiff  from  time  to  time  to  sue  out  r^^Ar^n 
execution  for  the  arrears :  and  satisfaction  is  only  to  be  entered  up  in  I-  ^ 
the  particular  event  stated.  At  any  rate,  the  Court  cannot  be  asked  to  order 
that  Metcalfe  should  pay  back  what  he  has  received  to  the  parties  making  this 
application,  for  there  are  large  arrears  of  the  annuity.  This  is  an  application 
to  the  equity  of  the  Court.  [Littledalb,  J.  How  can  it  be  said  that  this  is 
an  application  merely  to  the  equity  of  the  Court  ?  Suppose  an  action  had  been 
brought  upon  the  judgment,  and  payment  pleaded,  the  plaintiff  could  not  have 
recovered  more  than  the  penal  sum.  After  the  whole  penal  sum  had  been 
levied,  the  parties  might  be  trespassers  for  levying  on  another  sequestration. 
Parke,  J.  On  suggestion  of  breaches  under  the  statute  of  8  &  9  W.  3,  c.  11, 
the  plaintiff  miffht  have  a  sci.  fa.  from  time  to  time  for  subsequent  breaches 
and  execution ;  but  in  all  ho  could  not  recover  or  have  execution  on  the  judg- 
ment beyond  the  penalty.]  To  order  the  surplus  to  be  paid  to  the  present 
applicants  would  debar  Metcalfe  from  his  equity  on  that  fund  against  the  defen- 
dant, to  which  fund  Messrs.  M.,  P.,  and  M.,  have  no  right. 

W,  H.  Watsorif  in  support  of  the  rule,  contended,  that  the  surplus  levied 

ought  to  go  in  discharge  of  the  debt  due  to  Messrs.  Meggison,  Pringle,  and 

Manisty,  as  the  defendant  was  entitled  to  it,  and  had  assented  (by  the  role  of 

Court)  to  the  surplus  being  paid  over. 

Per  Curiam.*    These  parties  cannot  be  placed  in  a  better  situation  than  if  an 

>  Dbrman,  C.  J.,  LiTTLKDALs,  and  Parxb,  Jb. 

*  DkNXAH,  C.  J.,  LiTTLBDALB,  PaKKB,  and  PATTBSOIf,  Js. 
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r*4551  ^PP^^^^^^^  ^^  ^^°  ™^^  ^y  *them  immediately  on  obtaining  their 
L  -^  judgment,  to  enter  up  satisfaction  on  the  record.  The  rule  will  be, 
that  satisfaction  be  entered  on  the  judgment  roll  as  of  and  up  to  the  10th  of 
August,  1832 ;  and  that  the  Archbishop  of  York  pay  over  to  Messrs.  Meggison, 
Pringle,  and  Manisty,  all  sums  levied  on  the  vicarage  in  question  since  that 
day,  towards  satisfaction  of  their  judgment,  giving  priority  therein  to  their 
writ.  Eule  absolute  accordingly. 


SIGGERS  t;.  BRETT,  Clerk.    June  12. 

Seetions  87,  88,  of  the  first  general  role  of  Hilary  term  2  W.  4,  relating  to  the  discharge 
of  priaoners  in  the  onstody  of  the  marshal  of  the  King's  Bench  and  warden  of  the 
Fleet,  who  are  snpersedeable,  apply  only  to  persons  within  the  walls  of  the  respectiye 
prisons. 

Thx  defendant,  beinff  a  prisoner  within  the  rules  of  the  King's  Bench  prison, 
applied  to  be  discharged  as  snpersedeable,  pursuant  to  section  88,  of  the  first 
general  rule  of  Hil.  T.  2  W.  4,  8  B.  &  Ad.  387.  The  plaintiff  objected,  on  the 
ground  that  the  defendant  had  agreed  not  to  supersede  the  action ;  to  which  it 
was  answered,  that  no  notice  of  that  agreement  had  been  given  to  the  marshal, 
as  required  by  the  same  general  rules,  section  87.  Cause  was  shown  against 
the  discharge,  upon  summons  before  Pattbson,  J.,  at  chambers;  and  the  learned 
Judge  there  decided  that  the  question  of  notice  was  immaterial,  inasmuch  as 
the  88th  rule  only  applied  to  prisoners  within  the  walls;  but  he  left  it  to  the 
defendant  to  move  this  Court  if  he  should  be  so  advised.  A  rule  was  accord- 
ingly obtained,  calling  on  the  plaintiff  to  show  cause  why  the  defendant  should 
r*4561  ^^^  forthwith  *be  discharged  out  of  the  custody  of  the  marshal  as  to  this 
^        ^  action,  being  snpersedeable  therein. 

R,  V.  Bichards  now  showed  cause.  The  rule  only  applies  to  prisoners  in  the 
"  actual  custody"  of  the  marshal.  Those  are  the  words  used  in  the  rule,  sect. 
87,  which  applies  to  all  the  cases  contemplated  in  the  88th ;  and  actual  custody 
must  mean  imprisonment  within  the  walls,  as  distingubhed  from  confinement 
with  benefit  of  the  rules.  The  mischief  which  this  rule  of  Court  was  intended 
to  ooonteract,  was,  that  persons  voluntarily  remained  within  the  walls  of  the 
prison,  when  there  was  no  real  cause  for  their  detention.^ 

Channdiy  contriL  The  construction  which  is  contended  for  attaches  too  much 
importance  to  the  word  '<  actual."  A  person  within  the  rules  is  in  custody ;  he 
18  under  restraint,  and  his  going  out  without  proper  sanction  would  be  an  escape 
as  much  as  if  he  were  within  the  walls.  The  alleged  purpose  of  the  rules,  viz. 
to  keep  the  gaols  clear,  does  not  appear  from  the  rules  themselves.  [Patteson, 
J.  I  was  of  opinion  that  the  eighty-seventh  section  of  the  late  rules  of  court, 
r*4571  ^^  only  a  repetition  of  the  rule  of  Mich.  T.  57  0. 3,  5  M.  &  S.  522,  intro- 
L  -■  dnced  '''for  the  purpose  of  extending  that  rule  to  the  Courts  of  Common 
Pleas  and  Exchequer.  And  the  rule  of  57  O.  3,  was  intended  only  to  remedy 
an  inconvenience  arising  under  the  rule  of  Trin.  T.  56  G.  3,  there  referred  to.* 

■  The  affidavit  of  the  plaintiff's  attorney  stated  his  information  and  belief  that  before 
the  making  of  the  rules  of  Court  on  this  subject,  it  was  the  practice  of  many  persons 
to  cause  themselves  to  be  arrested  and  committed  to  the  prisons  of  the  King's  Bench 
and  the  Fleet  for  the  purpose  of  keeping  shops  therein,  and  to  enable  them  to  hold  lucra- 
tiTe  appointments  in  the  said  prisons,  such  as  cook,  kitchen-keeper,  racket-master,  nine- 
pin-master,  and  others ;  and  that  the  said  rules  were  made  to  enable  the  marshal  and 
warden  to  discharge  any  person  who  might  be  in  such  Toluntary  confinement. 
*  The  rule  (which  is  only  in  part  recited  in  5  M.  &  S.  522)  is  as  follows : — 
Trin.  T.  66  G.  8.  HFhereas,  by  a  rule  of  this  Court  made  in  Trinity  term  in  the  twenty- 
first  year  of  his  present  Majesty's  reign,  it  was  ordered  that  the  marshal  of  the  Mar- 
shalsea  of  this  Court  do  not  suffer  the  wives  or  children  of  any  of  the  prisoners  to  lodge 
in  the  prison  under  any  pretence  whatsoever ;  and  whereas,  notwithstanding  the  above 
order  of  this  Court,  a  practice  has  prevailed  for  the  wives  and  children  of  the  prisoners 
to  lodge  in  the  prison,  even  without  special  leave  or  permission  given  them  by  the  mar- 
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Now  the  early  part  of  this  last-mentioned  rule  (of  which  only  the  last  clause 
is  siven  in  the  books  of  practice)  refers  wholly  to  persons  *within  the  r^i-o^ 
waus;  it  would  seem,  therefore,  that  the  oonclading  part  was  meant  U>^  *^  -^ 
have  the  same  application.] 

Denman,  C.  J.  I  think,  upon  comparison  of  the  rules  of  Court,  that  the 
regulation  in  question  applies  to  persons  within  the  walls;  and  it  appears  to  me 
that  the  words  "  actual  custody"  must  have  that  sense. 

LiTTLEDALE,  J.,  Concurred. 

Parke,  J.  It  appears  clearly,  from  the"^  several  rules,  that  the  occasion  of 
making  them  was  to  prevent  the  prisons  being  too  full. 

Patteson,  J.  I  am  of  the  same  opinion;  and  a  learned  Judge  (Batlet,  J.), 
who  was  on  the  bench  of  this  Court  when  the  rule  of  Trin.  T.  56  O.  3,  was  made, 
told  me  the  reason  of  it  was,  that  the  Court  constantly  found  the  King's  Bench 
Prison  full  of  persons  who  were  supersedeable,  and  would  not  go  out. 

Rule  discharged. 

shal  for  'that  purpose ;  and  whereas  it  is  expedient  that  the  due  execution  of  that  rule 
should  be  revived  and  strictly  enforced,  except  for  some  speoial  cause,  to  be  judged  of 
and  allowed  by  the  marshal,  and  afterwards  notified  to  the  Judges  of  this  Court;  it  is 
therefore  hereby  ordered  by  this  Court,  that  no  persons  except  Uie  prisoners,  lodge  or 
continue  during  the  night  in  the  prison,  unless  by  the  permission  of  the  marshd  for 
special  cause,  which  shall  be  presently  written  in  a  book  and  signed  by  him,  and  laid 
before  the  Judges  of  this  Court  in  their  Chamber  at  Westminster  Hall,  within  the  first 
four  days  of  the  term  next  ensuing,  for  which  permission  no  fee  or  gratuity  shall  be 
taken  by  any  person  whatsoever ;  and  it  is  further  ordered,  that  the  marshal  do  keep 
a  book,  wherein  shall  be  regularly  entered  from  time  to  time  the  number  of  persons 
sleeping  in  each  room,  which  book  shall  be  in  like  manner  laid  before  Uie  Judges  of 
this  Court  within  the  first  four  days  of  each  term ;  and  it  is  further  ordered,  that  the 
marshal  take  care  that  the  prison  doors  be  shut  and  locked  for  the  night,  at  nine  of 
the  clock  every  evening,  except  in  term  time,  and  then  at  ten  of  the  clock,  and  that 
the  coffee-room  and  tap-room  be  shut  and  locked  at  ten  of  the  clock  every  night, 
except  in  term  time,  when  the  same  may  continue  open  until  half-past  ten.  And  it  is 
farther  ordered,  that  the  marshal  present  to  the  Judges  of  this  Court  in  their  chamber 
at  Westminster  Hall  within  the  first  four  days  of  every  term,  a  list  of  all  such  persons 
as  are  supersedeable,  showing  as  to  what  actions,  and  what  account,  they  are  so,  and 
as  to  what  actions  (if  any)  they  still  remain  not  supersedeable. 


TESSIMOND  V,  TARDLEY.    Juius  12. 

The  actl  W.  4,  c.  21,  «to  improve  the  proceedings  in  prohibition,"  does  not  enable 
tiiis  Court,  where  a  party  has  declared  in  prohibition  and  succeeded,  to  grant  him  his 
costs  incurred  in  the  Ecclesiastical  Court. 

The  plaiDtiff,  a  churchwarden,  commenced  proceedings  against  the  defendant 
in  the  Consistory  Court  of  Lichfield,  for  the  recovery  of  church  rates.  A  ques- 
tion of  houndary  being  raised  by  the  defendant,  the  ^plaintiff  afterwards  rticoi 
obtained  a  rule  of  this  Court  calling  on  him  (the  plaintiff)  to  declare  in  ■-  ^ 
prohibition ;  which  he  did,  and  obtained  a  verdict.  The  Master,  in  taxing  the 
costs,  disallowed  those  incurred  in  the  Ecclesiastical  Court  before  the  prohibition, 
and  a  rule  nisi  was  thereupon  obtained  for  reviewing  the  taxation. 

F,  Robinson  now  showed  cause.  The  motion  must  be  grounded  on  1  W.  4, 
c.  21,  s.  1;  and  that  only  provides  that  '*  the  party  in  whose  favor  judgment 
shall  be  given,  whether  on  nonsuit,  verdict,  demurrer,  or  otherwise,  shall  be 
entitled  to  the  costs  attending  the  application  and  subsequent  proceedings." 
The  preamble,  indeed,  states  that  <<  it  is  expedient  to  make  some  better  prori- 
sion  for  payment  of  costs  in  cases  of  prohibition  '"  but  that  does  not  necessarily 
apply  to  the  present  case :  there  were  other  instances  in  which  the  former  hw 
had  been  found  defective  in  this  respect,  and  to  which  the  new  enactment  is 
applicable.  Scammell  v.  Wilkinson,  3  East,  202 ;  Pewtress  v.  Hi^vey,  1 B.  & 
Ad.  154  J  Brymer  v,  Atkyns,  2  Tidd,  349,  9th  ed. 

J?.  F.  Richardsj  oontr^.    If  the  Master  cannot  tax  these  costs,  then,  when- 
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ever  the  Court  mnts  a  prohibition^  the  successfal  party  is  left  without  remedy 
for  the  costs  below.  [Parke,  J.  Could  not  the  Ecclesiastical  Court  grant  the 
costs  ?  They  had  jurisdiction  of  the  matter  in  the  first  instance,  though  not  of 
the  question  raised  in  defence  to  the  action.]  They  have  no  power  (see 
Crompton  v.  Waterford,  Hetley,  167).  An  analogy  may  be  drawn  here  from 
the  practice  in  replevin,  where  the  costs  below  are  taxed  (see  Davies  v,  James, 
r*4fim  ^  "^*  ^'  ^^^)-  [LiTTLBDALB,  J,  *There  the  proceeding  above  is  a^con- 
I-  ^  tinuation  of  the  original  suit.]  The  practice  before  the  late  act  is  stated 
in  Houghtoii  v.  Starkie,  1  Stra.  82 ;  but  the  act  must  be  taken  to  have  corrected 
it  in  all  respects,  and  to  extend  to  the  present  case. 

Per  Curiam.  The  words  of  the  act  are  express.  It  may  be  hard  on  the 
defendant  not  to  obtain  these  costs,  but  there  are  many  cases  to  which  the  same 
observation  would  apply,  where  costs  cannot  be  recovered. 

Rule  discharged. 


HILLARY  V.  ROWLES  and  Two  Others.    June  12. 

The  ITniformity  of  Process  Act,  2  W.  4,  c.  89,  Sched.  No.  4,  repeals  sect.  24  of  the 
first  General  Rule  of  Hilary  term  2  W.  4 :  and,  therefore,  if  a  party  held  to  bail  on  a 
eapias  do  not  put  in  special  bail  within  eight  days  after  execution  of  the  process  upon 
him,  including  the  day  of  such  execution,  the  plaintiff,  immediately  on  the  expiration 
of  that  time,  may  put  the  bail-bond  in  suit 

On  the  7th  of  May  the  defendant  Rowles  was  arrested  at  the  suit  of  the 
plaintiff,  and  executed  a  bail-bond,  with  the  two  other  defendants  as  his  bail. 
On  the  15th,  Rowles  not  having  put  in  bail  above,  the  plaintiff  took  an  assign- 
ment of  the  bail-bond,  and  issued  writs  of  summons  against  all  the  parties. 
Piatt,  in  this  term,  obtained  a  rule  to  show  cause  why  the  proceedings  on  the 
bail-bond  given  in  the  original  action  should  not  be  set  aside  for  irregularity ; 
on  the  ground,  principally,  that  the  bail-bond  had  been  put  in  suit  too  soon, 
inasmuch  as  the  first  rule  of  Court,  Hilary  term,  2  W.  4,  s.  24,  3  B.  &  Ad, 
377,  directs  that  no  bail-bond  taken  in  London  or  Middlesex  shall  be  put  in 
suit  until  after  the  expiration  of  four  days  exclusive  from  the  appearance  day 
of  the  process. 

r*.ifin  *^rchbold  now  showed  cause.  The  rule  is  now  altered  by  the  Unifor- 
«•  ^  J  mity  of  Process  Act,  2  W.  4,  c.  39,  for  the  Schedule  to  that  adt,  No.  4, 
gives  the  form  of  the  writ  of  capias,  in  which  the  defendant  is  required  to  take 
notice  ''  that  within  eight  days  after  execution  hereof  on  him,  inclusive  of  the 
day  of  such  execution,  he  should  cause  special  bail  to  be  put  in  for  him,  in  our 

court  of ,  to  the  said  action,  and  that  in  default  of  his  so  doing,  such 

proceedings  may  be  had  and  taken  as  are  mentioned  in  the  warning  hereunder 
written.''  And  the  warning,  sect.  3,  states,  that  "  If  a  defendant,  having  given 
bail  on  the  arrest,  shall  omit  to  put  in  special  bail  as'  required,  the  plaintiff  may 
proceed  against  the  sheriff  or  on  the  bail-bond."  Before  the  act  of  2  W.  4,  a 
defendant  arrested  in  London  or  Middlesex  had  four  days  exclusive,  from  the 
return  of  the  process,  to  put  in  special  bail ;  and  the  rules  of  Hilary  term,  2 
W.  4,  gave  four  days  exclusive,  from  the  appearance  day,  before  the  bail-bond 
GOidd  be  put  in  suit.  Now,  the  defendant  has  eight  days  after  execution  of  the 
process,  including  the  day  of  execution,  to  put  in  his  bail,  but  after  the  expi- 
ration of  that  period  no  further  time  is  given :  so  that,  the  arrest  here  being 
on  the  7th,  the  proceedings  were  properly  commenced  on  the  15tb.  The  same 
point  has  lately  neen  determined  in  the  Court  of  Exchequer,  Alston  v.  Under- 
shill,  3  Tyr.  427;  1  Cro.  &  M.  492  ;  and  see  Thompson  v.  Dicas,  4  Tyr.  875. 

Piatt,  contrk.  The  rule  of  Hilary  term,  2  W.  4,  expressly  forbids  proceeding 
on  the  bail-bond  till  after  the  expiration  of  four  days  from  the  appearance  day, 
r*4li21  ^^^  ^^^  warning  referred  to  only  says  in  general  terms,  that  *if  bail  be 
L        1  not  put  in  as  required^  the  plaintiff  <^  may  proceed  "  against  the  sheriff. 
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That  does  not  amount  to  a  repeal  of  the  rule.    [LiTTLSDALEy  J.    The  form  of 
the  capias  expressly  points  out  the  time  after  which  the  plaintiff  may  proceed.]       | 
The  Court  held  that  the  action  was  rishUy  commenced;  but  on  a  statement       I 
of  merits  on  the  defendants'  part^  they  allowed  the  proceedings  to  be  set  aside 
on  terms. 


THOMAS,  Gent.,  v.  SAUNDERS  and  Another,  Esquires.     June  12. 

The  7  &  8  G.  4,  c.  80,  8.  41,  which  directs  that  actions  brought  for  anything  done  in 
pursuance  of  that  statute  shall  be  tried  in  the  county  where  the  fact  was  committed, 
applies  only  to  the  case  of  parties  exercising  particular  powers  conferred  by  the 
statute. 

In  an  action  against  justices  for  falsely  imprisoning  the  plaintiff  on  a  charge  of  feloni- 
ously beginning  to  demolish  a  house  contrary  to  the  act,  the  Court  granted  a  nile 
to  change  the  Tenue,  on  a  suggestion  that  a  fair  trial  could  not  be  had  in  ^e  county. 

A  RULE  had  been  obtained,  calling  on  the  defendants  to  show  cause  why  a 
saggestion  should  not  be  entered  on  the  roll  for  the  purpose  of  changing  the 
yenue,  on  the  ground  of  prejudice  in  the  county  where  it  was  at  present  laid. 
The  plaintiff  had  been  committed  to  prison  by  a  warrant  under  the  hands  and 
seals  of  the  defendants,  justices  of  the  county  of  the  borough  of  Carmarthen, 
for  riot  and  feloniously  beginning  to  demolish  a  dwelling-house,  contrary  to  the 
statute  7  &  8  G.  4,  c.  80,  s.  8,  and  for  that  committal  he  brought  his  action  of 
false  imprisonment  against  them. 

Sir  James  Scarlett  now  showed  cause,  and  relied  on  sect.  41  of  the  act,  which 
provides,  "  that  all  actions  and  prosecutions  to  be  commenced  against  any  per- 
son *for  anything  done  in  pursuance  of  this  act,  shall  be  laid  and  tried  r^igoi 
in  the  county  where  the  fact  was  committed.'^  ^ 

John  Evans,  contr^.  The  matter  complained  of  here  is  not  a  thing  done  in 
pursuance  of  the  act  within  the  meaning  of  the  clause.  That  relates  to  the  ex- 
ercise of  peculiar  powers  given  by  this  act,  as  in  the  case  of  summary  convic- 
tions. Here  the  defendants  were  not  acting  on  any  such  powers,  but  in  the 
conrse  of  the  common  law.  The  more  general  clause,  21  Ja.  1,  c.  12,  s.  5,  to 
which  this  corresponds,  was  passed  for  uie  purpose  of  making  certain  actions 
local  which  would  otherwise  have  been  transitory,  but  does  not  prevent  the 
Court  from  removing  the  trial  of  a  cause,  by  suggestion,  from  a  county  where  it 
could  not  be  fairly  tried.  TParke,  J.  The  7  &  8  G.  4,  c.  30,  s.  41,  applies 
to  cases  where  the  thing  is  done  by  color  of  the  act ;  where  it  could  not  have 
taken  place  if  the  defendants  had  not  been  armed  with  powers  which  the  statute 
gives.  When  the  parties  are  acting  on  the  jurisdiction  so  conferred,  the  limita- 
tion operates,  but  not  when  they  are  proceeding  upon  a  common  law  authority.] 

The  Court  made  the  rule  absolute  for  changing  the  venue  to  the  county  of 
Brecon. 

♦POPE  t;.  LANGWORTHY.  [*464] 

Where  certain  roads  were,  by  local  acts,  placed  under  the  direction  of  trustees  for  amend- 
ing, improving,  and  repairing  the  same,  and  the  trustees  were  empowered  to  erect 
turnpike  gates  on  the  said  roads,  and  receive  tolls  there;  but  there  was  a  certain  por- 
tion of  one  of  the  said  roads,  which  they  were  prohibited  from  repairing  or  improving, 
and  on  which  they  were  not  to  erect  toll-gates : 

Held,  that  a  person  travelling  along  the  last-mentioned  road  for  more  than  a  hundred 
yards,  including  the  excepted  part,  but  less  if  that  part  were  excluded,  was  not  ex- 
empt from  toll  by  8  O.  4,  c.  126,  s.  82. 

Assumpsit  for  tolls  by  the  plaintiff  as  farmer,  renter,  and  collector  of  the 
tolls  upon  a  turnpike-road,  in  the  county  of  Somerset.  Plea,  the  general  issue. 
At  the  trial  before  Alderbon,  J.,  at  the  Somersetshire  Summer  assizes,  1831, 
a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the 
following  case : — 
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By  a  local  act,  10  6.  4,  c.  xciii.,  intituled,  <' An  Act  for  more  effectually  re- 
pairing and  improving  several  roads  which  lead  to  and  through  the  Town  and 
Borough  of  Chard,  in  the  county  of  Somerset,"  it  was  enacted,  that  the  statute 
should  be  put  in  execution  for  the  purpose,  amongst  others,  ^'  of  amending,  al- 
tering, diverting,  turning,  widening,  improving,  and  keeping  in  repair,"  several 
roads,  of  which  the  roads  in  Question  are  part.  The  trustees  were  empowered 
to  erect  turnpikes,  toll-gates,  &c.,  upon,  across,  or  near  the  side  or  sides  ''  of  the 
roads  thereinbefore  described,  or  any  of  them,"  and  to  receive  there  certain  tolls. 
All  moneys  arising  from  the  tolls  were  directed  to  be  applied,  after  payment  of  cer- 
tain incidental  expenses  and  debts,  interest  due  on  mortgages,  &c.,  and  expenses 
of  building  toll-houses,  &c.,  in  defraying  the  expenses  of  making  or  diverting, 
altering,  raising,  widening,  improving,  repairing,  and  preserving  the  said  roads^ 
and,  lastly,  in  paying  off  the  debts.  The  trustees  were  prohibited  from  apply- 
ing any  of  the  tolls  '<  in  or  towards  the  repairing,  lighting,  or  improving  any  of 
r*4651  ^^^  streets,  highways,  or  places  *within  the  said  town  and  borough  of 
L  ^  Chard."  By  virtue  of  this  act  the  trustees  erected  a  turnpike-gate, 
calle4  the  east  gate,  at  the  eastern  entrance  of  Chard,  upon  the  road  after  men- 
tioned, leading  from  Crewkerne  to  and  through  Chard  towards  llminster^  at 
which  gate  the  plaintiff  was  the  collector. 

An  act  of  the  11  G.  4,  repealed  the  clause  of  10  0.  4,  which  enacted,  that 
the  trustees  should  not  apply  the  tolls,  towards  repairing,  &c.,  any  of  the 
streets,  &c.,  within  the  town  and  borough  of  Chard,  but  provided  that  none  of 
the  tolls  should  be  laid  out  and  expended  in  the  repair  and  improvement  of  cer- 
tain streets  in  Chard,  therein  particularly  described,  and,  among  others,  the  prin- 
cipal street,  extending  from  the  School-house  Porch  to  a  dwelling-house  in  this 
act  described,  at  the  west  end  of  the  town ;  and  it  forbade  the  erecting  of  any 
toll-gate  within  those  limits. 

The  Ilminster  turnpike-road  (described  in  the  local  act  of  9  Q.  4,  under 
which  it  is  maintained,  as  '^  The  turnpike-road  from  the  east  end  of  the  town  of 
Chard  through  Ilminster")  joins  the  Crewkerne  turnpike-road  above  mentioned 
at  a  place  called  School-house  Garden,  at  the  entrance  of  Chard,  the  said  Crew- 
kerne road  passing  through  the  east  gate,  and  through  the  town  of  Chard^  to 
the  said  point  of  junction. 

The  defendant  passed  in  a  carriage  on  the  Crewkerne  road  through  the  east 
gate,  and  thence  to  the  Chard  Arms  hotel,  in  the  town  of  Chard,  and,  on  the 
following  day,  returned  in  the  same  manner,  on  each  occasion  refusing  to  pay 
the  toll  of  6d,  which  was  demanded  of  him.  From  the  east  gate  to  the  point 
where  the  Ilminster  road  joins  the  Crewkerne  road,  the  distance  travelled  by 
r*4661  defendant,  is  forty  yards ;  from  the  east  *gate  to  a  place  called 

L  •■  School-house  Porch,  between  the  gate  and  the  hotel,  is  less  than  a  hun- 
dred yatds;  but  the  whole  distance  so  travelled  by  the  defendant  to  the  Chard  Arms 
hotel  is  several  hundred  yards.  The  road  from  the  School-house  Porch  to  the 
hotel  is  a  part  of  the  road  which  the  trustees  are  restrained  from  repairing  or  im- 
proving. Before  the  passing  of  the  10  G.  4,  the  trustees  repaired  the  whole 
road,  including  the  part  from  the  hotel  to  the  School-house  Porch ;  and,  ever 
since  that  period,  they  have  exercised  control  over  the  part  which  they  are  re- 
strained from  repairing,  by  preventing  nuisances  upon  it. 

The  question  for  the  opinion  of  the  Court  was,  whether  under  s.  32,  of  the 
general  turnpike  act  (3  G.  4,  c.  126),  which  exempts  all  horses,  carriages,  ftc^ 
<<  which  shall  only  cross  any  turnpike  road,  or  shall  not  pass  above  100  yards 
thereon,"  the  defendant  was  exempted  from  the  payment  of  toll  at  the  eastern 
gate  of  Chard. 

This  case  was  argued  in  the  present  term  by  Follett  for  the  plaintiff,  and  Erie 
fer  the  defendant,  who  endeavored  to  distinguish  the  case  from  Bussey  v.  Sto- 
rey, 4  B.  &  Ad.  98,  on  the  ground,  that  the  trustees  here  were  expressly  pro- 
hibited from  laying  out  their  funds  in  improving  the  portion  of  the  road  in  ques- 
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tion,  from  the  School-honse  Porch  to  the  Chard  Arms  hotel;  as  well  as  from 
taking  tolls  on  it.    But 

The  Conrt^;  held  that  the  two  cases  were  not  distinguishable. 

Postea  to  the  Plaintiff. 

>  DbNMAN,  C.  J.,  LiTTLEDALS,  PABKB,  and  PATTSSOH,  Js. 


*REQUL^  GENERALES.*  [*467] 

It  is  ordered,  That  in  all  cases  in  which  a  defendant  shall  have  been,  or 
shall  be  detained  in  prison  on  any  writ  of  capias  or  detainer,  or  being  arrested 
thereon  shall  go  to  prison  for  want  of  bail,  and  in  all  cases  in  which  he  shall 
have  been,  or  shall  be,  rendered  to  prison  before  declaration,  the  plaintiff  in 
such  process  shall  declare  against  such  defendant  before  the  end  of  the  next 
term  after  such  arrest  or  detainer,  or  render  and  notice  thereof,  otherwise  socli 
defendant  shall  be  entitled  to  be  discharged  from  such  arrest  or  detainer,  upon 
entering  an  appearance  according  to  the  form  set  forth  in  the  statute  2  W.  4, 
c.  89,  Schedule  No.  2,  unless  further  time  to  declare  shall  have  been  given  to 
such  plaintiff  by  rule  of  Court  or  order  of  a  Judge. 

(Signed  by  all  the  Judges.) 

It  is  ordered,  That,  from  the  present  day,  in  all  actions  against  prisoners 
in  the  custody  of  the  Marshal  of  the  Marshalsea,  or  of  the  Warden  of  the  Fleet, 
or  of  the  Sheriff,  the  defendants  shall  plead  to  the  declaration  at  the  same  time, 
in  the  same  manner,  and  under  the  same  rule  as  in  actions  against  defendants 
who  are  not  in  custody. 

(Signed  by  all  the  Judges.) 

'  These  rules  were  read  in  Court  on  the  21th  day  of  May. 


THE  END  OF  TRINITY  TERM. 


CASES 

ABOU£D  AND   DETERMINED 

DC  TBS 

COURT   OF   KING'S   BENCH, 

IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  YflLLtAM  IV. 


MEMORANDUM. 

In  Trinity  yacation,  John  Balgny,  of  the  Middle  Temple,  Esq.,  was  appointed 
e  of  his  Majesty's'  counsel,  and  took  ^is  seat  within  the  bar  on  the  first  day 


one 

of  this  term. 


BEGULA  GENERALIS. 


It  is  okdebed,  That  from  and  after  the  10th  day  of  July  next,  where  the 
plaintiff  proceeds  by  action  of  debt  on  the  recognisance  of  bail  in  any  of  the 
Courts  at  Westminster,  the  bail  shall  be  at  liberty  to  render  their  principal  at 
any  time  within  the  space  of  fourteen  days  next  after  the  service  of  the  process 
upon  them,  but  not  at  any  later  period ;  and  that  upon  such  render  being  duly 
made,  and  notice  thereof  given,  the  proceedings  shall  be  stayed  upon  payment 
of  the  costs  of  the  writ  and  service  thereof  only. 

Signed  by  all  the  Judges  on  the  17th  of  June,  1838. 


[*469]  *The  KINO  v.  The  Inhabitants  of  LEAKE. 

The  inhabitants  of  a  parish  are  bound  by  law  to  repair  all  roads  within  it  dedicated  to 
and  used  by  the  public,  although  there  be  no  adoption  of  such  roads  by  the  parish. 

Where  land  is  Tested  in  fee  in  trustees  for  certain  public  purposes,  they  may  dedicate 
the  surface  to  the  use  of  the  public  as  a  highway,  provided  such  use  be  not  inconsis- 
tent with  the  purposes  for  which  the  land  is  vested  in  them. 

By  an  act  for  draining  fen  lands,  commissioners  were  authorized  to  make  drains  and 
other  works  tiierein  prescribed,  and  also  to  make  a  new  cut  or  main  drain  as  therein 
mentioned,  and  to  dispose  of  all  earth  and  soil  arising  from  the  drains  directed  to  be 
made,  in  forming  banks,  at  certain  distances,  on  each  side  thereof ;  and  the  banks, 
drains,  &c.,  were  to  remain  under  their  control,  for  the  purposes  of  the  act.  The  com- 
missioners, under  the  powers  of  the  act,  made  a  drain  according  to  the  act,  and  with 
the  earth  taken  from  it  made  a  bank  on  one  side  of  it,  of  the  average  breadth  of  forty 
feset:  this  drain  and  bank  were  never  part  of  the  fen,  but  were  old  inclosed  land,  and 
bounded  by  old  iaclosures  on  both  sides ;  and  the  land  upon  whieh  they  were  respec- 
tively  made,  was  purchased  by  the  commissioners  for  the  piirposes  of  the  act  The 
bank  had  been  used  for  about  twenty-five  years  as  a  public  highway,  and  was  a  con- 
venient and  useful  road  for  the  pubUo. 

Upon  a  special  case,  stating  these  facts,  it  was  held  by  DsNHAir,  0.  J.,  and  Pabxi,  J., 
LrmsDALB,  J.,  dissentiente,  that  the  dedication  of  this  part  of  the  bank  as  a  road  to 
the  use  of  the  public  was  not  inconsistent  with  the  purposes  to  which  the  oonunis- 
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sioDers  were  bound  by  the  act  to  apply  it;  it  not  appearing  by  the  case  (which,  how- 
eyer,  ought  to  haye  been  more  express  on  these  points ;  per  Vabsm,  JX  that  the 
cleansing  of  the  drains  or  any  other  purpose  of  the  aot  had  been  or  was  Ukely  to  be 
interfered  with  by  such  user  of  the  soil. 

Indictment  for  the  non-repair  of  a  road  lyinff  on  the  east  sid^  of  Hobhole 
Drain,  in  the  parish  of  Leake,  in  the  county  of  Lincoln,  beginning  at  a  certain 
bridge  called  or  known  by  the  name  of  Simon's  House  Bridge,  situate  in  the 
parish  of  Leake,  and  continuing  from  thence  in  a  northwardly  direction  towards 
and  unto  a  certain  other  bridge,  situate  at  Lade  Bank,  in  the  county  aforesaid, 
containing  in  length  1,160  yards,  and  in  breadth  eleven  yards.  At  the  trial 
before  Tindal,  C.  J.,  at  the  Lincoln  Summer  assizes,  1831,  a  verdict  of  gnilty 
was  entered,  subject  to  the  opinion  of  this  Court  on  the  following  case : — 

By  an  act,  41  O.  3,  c.  135,  for  the  more  effectually  draining  certain  tracts  of 
land  called  Wildmore  Fen,  and  West  and  East  Fens,  and  oUier  lands  in  the 
county  of  Lincoln,  certain  commissioners  were  appointed  for  the  purpose  of  such 
drainage,  and  by  section  11  they  were  authorized  to  make  the  drains  and  other 
works  therein  ^prescribed ;  and,  among  other  things,  they  were  autho-  rtrrcn 
rized  and  required  to  make  a  new  cut  or  main  drain  from  Hobhole  Oowt,  I-  ^ 
in  the  river  Witj^am,  in  a  northward  direction  to  a  place  called  Bennington 
Bridge,  and  thence  in  continuation  to  a  place  called  Simon's  House  Bridge,  and 
from  thence  across  the  Lade  Bank,  and  thence  to  the  lands  of  Toynton  St. 
Peter's,  which  said  main  drain  at  Bennington  Bridge  was  to  be  made  of  a  cer- 
tain width  and  slope  described  in  the  act.  And  they  were,  by  section  12,  far- 
ther authorized  and  required  to  dispose  of  all  the  earth  and  soil  arising  from 
the  several  cuts  and  drains  thereinbefore  directed  to  be  made,  in  forming  banks 
on  each  side  thereof  respectively,  at  least  six  feet  distant,  at  an  average,  from 
the  verge  of  the  slopes  or  batters :  and  they  were  to  make,  erect,  alter,  £c.,  such 
other  cuts,  drains,  and  banks  as  they  should  think  necessary  in  the  East  Fen, 
&c.  And  by  section  14  it  was  further  enacted,  that  the  several  cuts,  drains, 
banks,  &c.,  and  other  works  thereinbefore  directed  to  be  executed  by  the  said 
special  commissioners,  should  be  executed  under  the  direction  and  control,  and 
to  the  satisfaction  of  certain  commissioners  in  the  said  act  mentioned,  cabled 
general  commissioners ;  and  should,  from  and  after  the  completion  thereof,  be 
vested  in,  and  for  ever  afterwards  remain,  continue,  and  be  subject  and  liable 
to  the  power,  jurisdiction,  and  sole  control  of  the  said  general  commissioners, 
or  any  five  or  more  of  them,  in  such  and  the  like  manner  as  if  the  same  had 
been  made,  done,  and  executed  under  the  authority  of  an  act  therein  recited, 
passed  in  the  second  year  of  George  III.,  for  draining  and  preserving  certain 
lands  therein  mentioned,  and  other  purposes ;  by  which  said  act  of  the  second 
of  Oeorge  III.  the  said  general  "^commissioners  had  the  same  powers  of  Wjyii 
purchasing  lands,  or  making  compensation,  for  the  purposes  of  such  >-  ^ 
drainage,  as  are  contained  in  the  act  of  41  G.  3,  c.  135 ;  which  lands,  when  so 
purchased,  were  to  be  conveyed  to  the  said  general  commissioners,  and  entirely 
divested  from  the  vendors  (as  in  this  act  of  41  G.  3),  and  vested  in  the  said 
commissioners  for  the  purposes  of  that  act  of  the  second  year  of  George  III. 
And  by  the  41  G.  3,  c.  135,  it  was  further  enacted  (s.  19),  that  the  said  special 
commissioners  should  have  full  power  and  authority  to  agree  with  the  proprie- 
tors of,  and  persons  interested  in,  any  lands  or  tenements  which  the  said  com- 
missioners should  judge  necessary  or  expedient  to  be  cut,  dug,  or  otherwise 
made  use  of  for  the  purposes  of  the  act,  for  the  purchase  of  the  same,  or  for 
allowing  compensation  for  any  injury  that  might  be  done  thereto :  and  that,  in 
case  of  purchase,  all  such  contracts,  agreements,  sales,  conveyances,  &o.,  should 
be  valid  and  effectual  in  law  to  all  intents  and  purposes  whatsoever,  to  convey 
all  estate  and  interest  of  the  person  conveying,  and  all  right,  title,  estate, 
interest,  trust,  or  claim  of  any  person  whatsoever  to  the  said  commissioners. 

The  commissioners  under  the  above  act  forthwith  made  a  drain,  called  Hob- 
hole Drain;  as  directed  by  the  act;  in  a  straight  line  from  Hobhole  in  the  river 
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Witham  to  Toynton  St.  Peter's.  The  length  of  this  drain  from  Hobhole  to 
Bennington  Bridge  is  about  six  miles ;  from  Bennington  Bridge  to  Simon's 
House  Bridge  about  814  yards ;  from  Simon's  House  Bridge  to  Lade  Bank  1160 
yards;  and  from  Lade  Bank  to  its  termination  in  the  lands  in  Toynton  St. 
Peter's,  about  four  miles.  The  commissioners  made  a  bank  on  the  east  side  of 
rmijoi  ^^0  drain,  with  the  earth  taken  from  it,  in  the  manner  ^directed  by  the 
^  ^  act,  and  of  the  average  breadth  of  forty  feet.  The  drain  and  bank  from 
Bennington  Bridge  northward  to  Lade  Bank,  was  never  part  of  the  fen,  but  was 
old  inclosed  land,  and  is  bounded  by  old  inclosures  on  both  sides ;  and  the  land 
upon  which  the  drain  and  bank  are  respectively  made  was  purchased  by  the 
commissioners  for  the  purposes  of  the  act.  The  said  bank  has  been  used  by  all 
persons  for  about  twenty-five  years  as  a  public  highway  for  horses,  carts,  and 
carriages,  without  intermission,  and  is  a  very  convenient  and  useful  road  for  the 
public.  About  two  miles  of  this  road,  commencing  at  Bennington  Bridge,  and 
extending  northwards  towards  Tovnton  St.  Peter's,  are  in  the  parish  of  Leake. 
The  part  indicted  is  that  part  of  these  two  miles  (in  length  1160  yards)  between 
Simon's  House  Bridge  and  Lade  Bank.  It  is  in  the  parish  of  Leake,  and  out 
of  repair  as  charged  in  the  indictment.  There  is  a  road,  joining  the  road  in 
question,  leading  from  Simon's  House  Bridge  to  Leake  town. 

By  virtue  of  another  act  of  parliament,  passed  in  1807,  certain  commissioners 
for  draining  the  east  and  west  fens,  set  out,  and,  in  September,  1820,  awarded, 
a  public  carriage  road  of  the  width  of  fifty  feet,  beginning  at  Lade  Bank  at  the 
northern  termination  of  the  part  of  the  road  now  indicted,  and  forming  a  con- 
tinuous and  straight  line  therewith,  and  proceeding  along  the  said  east  bank  to 
the  northernmost  extremity  thereof,  where  it  joins  another  public  highway. 

The  parish  of  Leake  has  always  repaired  the  part  of  the  said  road  on  the  east 
bank  from  Bennington  Bridge  to  Simon's  House  Bridge,  and  from  Lade  Bank 
northward  as  far  as  the  parish  of  Leake  extends ;  and  it  was  proved  that  about 
ten  years  ago  that  parish  repaired  that  part  of  the  road  now  indicted. 
r^4731  ^^^  Court  should  be  of  opinion  that  the  parish  of  Leake  was  liable 

I-  -'to  repair  the  part  of  the  road  indicted,  then  the  verdict  of  guilty  was  to 
stand ;  if  not,  then  a  verdict  of  not  guilty  to  be  entered.  This  case  was  argued 
last  ULuter  term.' 

Whiuhursty  for  the  crown,  contended,  first,  that  it  was  competent  to  the  com- 
missioners, in  whom  the  soil  was  vested,  to  dedicate  a  part  of  it  to  the  use  of 
the  public  as  a  highway,  and  that  if  it  was  so,  it  was  clear  that  such  dedication 
had  taken  place ;  secondly,  that  it  was  not  necessary  to  charge  the  parish,  that 
it  should  have  adopted  the  highway ;  and,  thirdly,  that  if  it  was,  the  parish  had 
adopted  it  Upon  the  first  point  he  argued  that,  as  by  the  41  G.  3,  c.  135,  the 
lands,  when  purchased,  were  to  be  conveyed  to  the  commissioners,  and  entirely 
divested  from  the  vendors,  the  commissioners  were  owners  of  the  fee,  and  as 
such  might  dedicate  the  surface  of  the  soil  as  a  road  to  be  used  by  the  public* 
The  fact  that  the  commissioners  here  were  trustees  for  a  special  purpose  did  not 
show  that  they  had  no  power.  In  The  Rugby  Charity  v.  Merry  weather,  11 
East,  375,  note  (a),  the  owners  of  the  fee  simple  were  trustees,  and  it  was  not 
objected  that  they  could  not  dedicate.  [Parke,  J.  They  were  only  trustees 
as  to  the  profits ;  they  acted  as  ordinary  owners.]  In  Bex  v,  Edmonton,  2 
Moody  &  M.  24,  the  dedication,  if  any,  was  by  the  churchwardens  of  Edmonton, 
who  were  trustees  for  the  owners  of  freehold  messuages  within  the  parish  of  Ed- 
monton ;  and  it  was  held  that  the  road  was  public,  and  that  the  parish  was  liable 
r*4741  ^  ^P^^*  '^^^  ^^  ^  direct  authority  that  the  commissioners  in  '''this 
L  *'  J  case  may  dedicate.  So,  in  Rex  v.  Wright,  3  B.  &  Ad.  681,  commission- 
era  under  an  inolosure  act  had  been  empowered  to  set  out  public  and  private 
roads ;  the  former  to  be  repaired  by  the  township,  the  latter  by  such  persons  as 
the  commissioners  should  direct :  and  the  public  roads  were  to  be  sixty  feet  wide 
between  the  fences.     The  commissioners  in  their  award  described  a  road  as  pri- 

>  Before  Dihmah,  C.  X,  Littlxdals,  and  Pabks,  Js. 
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Tate,  and  eight  yards  wide ;  but  in  setting  it  oat,  a  space  of  sixty  feet  was  left 
between  the  fences,  and  they  directed  both  the  public  and  private  roads  to  be 
repaired  by  the  township.  The  centre  only  of  the  sixty  feet  was  ordinarily  used 
as  a  carriage  road;  and  Parke,  J.,  who  tried  the  cause,  thought  the  commission- 
ers had  exceeded  their  authority  in  awarding  that  a  private  road  should  be  re- 
paired by  the  township,  but  left  it  to  the  jury  to  ded^  whether  the  road,  though 
originally  meant  to  be  a  private  road,  had  not  subsequently  been  dedicated  to 
the  public ;  and  this  Court,  on  motion  for  a  new  trial,  held  that  the  case  had 
been  properly  submitted  to  the  jury.  [Parks,  J.  The  lord,  or  owner  of  the 
adjoining  laml,  was  the  person  to  dedicate.]  There  can  be  no  doubt  that  some 
person  had  the  power  to  dedicate.  In  Rex  v.  Mellor,  1  B.  ft  Ad.  32,  the  point 
might  have  been  raised,  but  was  not.  It  may  be  further  oontended  here  that 
the  commissioners  could  not  dedicate  the  use  of  this  part  of  the  bank  to  the 
public,  because  the  public  right  to  use  it  as  a  highway  may  interfere  with  the 
purposes  for  which  the  soil  was  vested  in  the  commissioners.  But,  first,  the 
bank  itself  is  not  necessary  for  the  purposes  of  draining  the  fen.  The  commis- 
sioners are  authorised  to  make  cuts  and  drains ;  and  as,  in  *order  to  do  r^  4  ^51 
so,  they  must  dig  out  the  soil  where  these  cuts  and  drains  are  made,  it  I-  ^  ^ 
became  necessary  to  provide  a  place  for  deporiting  the  soil :  but  with  reference 
to  the  drainage  of  the  fen,  it  was  wholly  unimportant  what  became  of  that  soil 
The  commissioners  are  expressly  authorised  to  dispose  of  the  soil  arising  from 
the  outs  and  drains  in  forming  on  each  side  thereof  banks  six  feet  distant  from 
the  verge  of  the  slopes.  They  might  clearly  give  the  public  the  right  of  using 
the  surface  of  that  bank  as  a  road,  unless  such  use  of  it  necessarily  impedes  the 
draining  of  the  fen.  It  is  found,  as  a  feet,  that  the  public  have  use  it  as  a  high- 
way for  twenty-five  years ;  it  is  not  stated  that  during  that  period  such  public 
user,  has  ever,  in  any  degree,  impeded  the  drainage  of  the  land,  and  it  is  not  to 
be  presumed  tiiat  it  will  do  so  in  future;  it  lies  on  the  defendants,  at  least,  to 
show  that  the  right  of  the  public  so  to  use  it  must,  of  necessity,  impede  the 
draining  of  the  fen.  Secondly,  it  is  clear  that,  by  common  law,  the  inhabitants 
of  a  parish  are  bound  to  repair  all  public  highways  within  it.  Where  a  road,  by 
user,  has  become  a  public  highway,  no  adoption  of  it  by  the  inhabitants  of  the 
parish  is  necessary  to  make  them  liable.  The  doctrine  that  an  adoption  by  the 
parish  is  necessary  to  make  the  parish  liable  to  repair,  was  first  stated  by  Bat- 
let,  J.,  in  Rex  v.  The  Inhabitants  of  St.  Benedict,  4  B.  &  A.  450 ;  but  it  is  not 
supported  by  any  other  authority,  and  has  not  been  generally  approved  of  in 
the  profession.  Thirdly,  supposing  an  adoption  by  the  parish  necessary,  they 
have  here,  in  fact,  repaired  not  only  a  part  of  the  road,  but  the  very  part 
indicted. 

*  Waddingiofiy  contri.  The  road  in  question  was  not  a  public  highway :  p^i^^g-i 
first,  because  it  could  not  become  so ;  and  secondly,  if  it  could,  it  has  not.  ^  *  -* 
The  land  was  vested  in  the  commissioners  for  the  purpose  of  executing  the  drain- 
age works  mentioned  in  the  act  of  parliament;  they  made  a  bank,  and  the  public 
have  used  the  surface  of  that  bank  as  a  highway,  the  user,  as  explained,  began 
by  usurpation.  The  commissioners  having  no  occasion  for  the  bank,  permitted 
the  public  to  use  the  surface  of  it,  which  was  not  required  for  the  purposes  of 
the  drainage :  that  was  not  eridence  for  the  jury  to  presume  a  dedication.  But 
even  if  the  commissioners  had  wished  and-  intended  to  dedicate  the  surface  to 
the  public,  they  could  not  do  so  consbtently  with  the  other  duties  which  they 
are  required  to  perform.  By  section  12,  the  commissioners  are  authorised  to 
dispose  of  all  the  earth  and  soil  arising  from  the  cuts  and  drains  therein  di- 
rected to  be  made,  scoured,  and  cleansed,  in  forming  banks,  and  they  are  to 
make,  alter,  support,  repair,  or  remove,  all  cuts,  drains,  &o.  Non  constat  that 
it  may  not  become  necessary  for  the  purpose  of  altering  the  drains  adjoining  the 
bank,  for  the  commissioners  to  take  possession  of  this  bank,  and  thereby  ob- 
struct the  hiehway;  but  supposing  the  argument  on  the  other  side  to  prevtil,  if 
they  do  so,  Uiey  may  be  indicted  for  a  nuisance.    It  might  be  their  daty  to 
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build  on  this  bank,  if  that  became  neceasaxy  for  the  purposes  of  the  drainage. 
[liiTTLEDALE,  J.  The  fact  ought  to  have  been  found  by  the  jury,  whether 
the  powers  of  the  commissioners  could  have  been  exercised  consistently  with  the 
public  right  to  use  this  as  a  highway.  It  is  possible  tunnels  might  be  made 
through  the  bank  without  endauffering  the  road.]  There  is  no  authority  to  show 
r*4771  *^^^^  persons  holding  land  for  public  purposes,  inconsistent  with  a  right 
^  -'of  way,  may  dedicate  the  use  of  that  land  to  the  public.  In  The  Kugby 
Charity  v.  Merry  weather,  11  East,  375,  note  (a),  the  dedication  was  by  trustees 
for  private  purposes.  In  Hex  v,  Edmonton,  1  Moody  &  M.  24,  the  road  had 
been  actually  set  out  by  commissioners  under  an  indosure  act,  and  the  church* 
wardens  were  only  trustees  for  certain  landowners. 

Secondly,  according  to  the  opinion  of  Batley,  J.,  in  Rex  v.  St.  Benedict, 
4  B.  &  A.  450,  an  adoption  by  the  parish  is  necessary  to  make  the  parish  liable 
to  repair  a  road,  and  that  doctrine  is  recognised  by  Lord  Tentebden  in  Bex  v. 
Cumberworth,  3  B.  &  Ad.  112.  Lastly,  if  an  adoption  by  the  parish  be  neces- 
sary, the  single  instance  of  repair  ten  years  ago  is  not  conclusive  evidence  of 
such  adoption.  Cur.  adv,  vuU. 

There  being  a  difference  of  opinion  on  the  bench,  the  Judges  delivered  their 
opinions  seriatim. 

Pa&ke,  J.     The  questions  raised  on  the  argument  of  this  case  were  three  : 

1st,  Whether  it  was  competent  for  the  persons  in  whom  the  soil  was  vested, 
to  dedicate  the  use  of  part  of  it  to  the  public,  as  a  highway ;  it  not  being  dis- 
puted but  that  if  they  had  the  power,  such  dedication  had  taken  place. 

2dly,  Whether  it  is  necessary  in  order  to  charge  the  parish,  that  it  should 
have  adopted  the  highway ;  and  if  it  was, 
r*4781      '*'^^^7>  Whether  the  parish  had  in  fact  adopted  it. 
I-        -^      I  have  never  entertained  the  least  doubt  upon  any  of  these  questions, 
except  the  first;  upon  that  I  have  felt  some  difficidty;  but  after  much  consi- 
deration, my  opinion  is,  upon  the  statements  in  this  case,  that  the  commis- 
sioners in  whom  the  property  was  vested  might  dedicate  part  of  it  to  this  spe- 
cial use. 

If  the  land  were  vested  by  the  act  of  parliament  in  commissioners,  so  that 
they  were  thereby  bound  to  use  it  for  some  special  purpose,  incompatible  with 
its  public  use  as  a  highway,  I  should  have  thought  that  such  trustees  would 
have  been  incapable  in  point  of  law,  to  make  a  dedication  of  it ;  but  if  such 
use  by  the  public  be  not  incompatible  with  the  objects  prescribed  by  the  act,  then 
I  think  it  clear  that  the  commissioners  have  that  power.  The  mere  circum- 
stance of  their  not  being  beneficial  owners,  cannot  preclude  them  from  giving 
the  public  this  right. 

Let  us  consider,  then,  whether  the  special  purposes,  indicated  by  the  act  of 
parliament,  are  inconsistent  with  the  use  of  the  bank  as  a  highway. 

The  land  over  which  the  alleged  road  passes  was  purchased  by  the  special 
commissioners  appointed  under  the  41  G.  3,  c.  135,  under  section  19  of  that 
act:  whether  it  was  conveyed  to  them  or  their  appointees,  under  section  19,  on 
a  voluntary  purchase;  or,  under  section  26  and  27,  after  an  assessment  by  a 
jury,  to  the  special  commissioners  in  trust  for  the  general  commissioners,  does 
not  appear;  but  in  whomsoever  the  title  was  vested,  it  must  have  been  held  in 
trust  for  the  special  purposes  of  the  act. 

What,  then,  were  these  special  purposes  f 
pi'4791     ^^^  ^^^  ^^^^  °^^  ^^^  whether  the  powers  given  by  *the  41  G.  8,  o. 
L        ^  135,  to  the  special  commissioners  appointed  under  that  act  have  termi- 
nated or  not. 

By  section  11,  they  are  authorized,  empowered,  and  required  to  make  certain 
new  gowts  and  drains ;  and  by  section  12,  to  dispose  of  the  earth  arising  from 
making  the  drains  six  feet  from  the  verge  of  the  slopes  or  batters  at  an  average, 
or  otherwise,  as  they  shall  think  necessary :  they  are  also  required  to  make  and 
midntain  such  other  cuts,  drains,  outlets^  sluices,  gowts,  tunnels,  and  other  works 
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as  they  shall  thiDk  necessary,  in  tbe  groonds  in  East  Fen,  Ac.  (comprising 
the  lands  adjoining  to  this  cut). 

By  section  14,  the  several  cnts,  works,  &c.,  before  directed  to  be  executed 
by  the  special  commissioners,  shall  be  done  nnder  the  direction  and  control  of 
the  general  commissioners ;  and  shall,  after  the  completion  thereof,  be  vested  in, 
and  for  ever  afterwards  renuun,  continue,  and  be  subject  to  the  power,  jorisdic- 
tion,  and  sole  control  of  the  general  commissioners,  as  if  made,  done,  and  exe- 
cuted under  the  authority  of  the  former  act. 

By  section  39,  the  special  commissioners  are  to  make  an  award,  with  a  troe 
plan  annexed,  of  the  grounds  to  be  dnuned. 

The  forty-first  section  gives  the  general  commissioners  the  power  to  tax  for 
the  purposes  of  general  drainage. 

From  these  clauses  it  appears  that  the  special  commissioners  have  special  pow- 
ers, which  seem  not  to  have  been  of  a  permanent  nature,  and  which  would  be 
determined  after  the  works  were  completed  and  the  award  made ;  and  then  the 
authority  of  the  general  commissioners  of  drainage  under  the  2  G.  3,  would  alone 
be  in  force.  But,  as  the  case  does  not  enable  us  *to  say  whether  the  r^joQi 
powers  of  the  special  commissioners,  if  any,  which  remained  after  the  ^  ^ 
drain  was  made,  are  yet  in  force,  we  must  treat  the  question  as  if  they  were; 
though,  probably,  the  general  commissioners,  by  virtue  of  the  act  of  2  6.  3, 
enabUng  them  to  make  works  for  the  general  purpose  of  drainage,  would  have 
the  same  power  of  making  cuts,  drains,  and  other  works,  as  is  given  to  the  spe- 
cial commissioners  under  the  latter  part  of  the  twelfth  section. 

The  general  commissioners  would  unquestionably  be  entitled,  and  indeed 
bound,  to  cleanse  the  Hobhole  drain  when  required,  and  remove  the  mud  from  it. 

The  special  commissioners,  and  probably  the  general  commissioners  also, 
would  have  the  power,  if  necessary,  for  the  purposes  of  the  general  drainage,  to 
make  smaller  cuts  communicating  with  this ;  and  drains,  gowts,  tunnels,  or  other 
'works;  and  might  use  the  soil  on  which  the  bank  is  placed  for  this  purpose. 

The  question  then  is  reduced  to  this,  whether,  upon  the  finding  of  the  jury  in 
this  case ;  the  public  use  of  the  bank  as  a  road  would  interfere  with  the  exercise 
of  these  powers  ? 

The  case  might  and  ought  to  have  stated  whether  the  operation  of  cleansing 
the  drain  would  or  would  not  have  been  impeded  by  the  use  of  this  road ;  bat  as 
it  does  find  that  the  drain  was  constructed  in  the  manner  directed  by  the  act, 
and  the  act  requires  six  feet  to  be  left  between  the  verge  of  the  slope  and  the 
bank,  which  must  have  been  for  the  purpose  of  allowing  sufficient  space  for 
cleansing  the  drain,  I  think  we  may  reasonably  conclude  that  the  use  of  the  top 
of  the  bank  itself,  for  the  purpose  of  cleansing  the  drain  or  depositing  the  mud 
there,  was  unnecessary. 

*With  respect  to  the  exercise  of  the  other  powers,  of  making  cuts  rtAQii 
communicating  with  this  drain  through  the  bank  in  question,  or  other  ^  ^ 
works  necessary  to  the  drainage,  it  is  impossible  not  to  see  that  such  powers 
could  no  longer  be  exercised  upon  the  space  occupied  by  the  road,  if  the  public 
had  an  unqualified  right  of  road  there ;  and  unless  they  had,  this  indictment 
cannot  be  supported.  But  I  think,  that  if  it  is  quite  clear  that  such  works  would 
never  be  required,  the  commissioners,  whether  special  or  general,  might  give 
the  right  to  the  public.  The  special  commissioners  certainly  might  have  sold  the 
land,  or  let  it,  or  disposed  of  it  for  money,  under  sect.  35,  if  it  was  not  necessary 
to  be  made  use  of  for  the  purposes  of  this  act;  and  I  do  not  see  why  they  might 
not  also,  in  the  like  case,  have  given  it  up  to  the  public  as  a  public  highway : 
inasmuch  as  it  is  by  tfo  means  impossible,  that  the  general  works  of  the  drain- 
age might  receive  a  benefit  perhaps  eaual  to  the  pecuniary  advantage  from  a  sale, 
by  facilitating  the  carriage  of  materials,  and  the  transport  of  workmen,  necessary 
for  the  purpose  of  the  drainage. 

As  the  public  have  enjoyed  the  road  without  interruption  for  twenty  years 
and  upwards,  we  must  infer  that  no  purpose  of  the  drainage  has  yet  required 
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the  constniotion  of  cats  or  other  works  upon  the  part  of  the  *  bank  in  question ; 
and  if  in  that  time  the  ordinary  purposes  of  the  drainage  have  not  required  them, 
it  is  not  too  niuch  to  say,  that  such  works  will  not  bo  required,  and  that  the 
space  is  not  now  wanted  for  any  purposes  of  this  act. 

If  this  were  a  special  verdict,  I  should  have  thought  that  both  these  facts 
should  have  been  found  by  the  jury,  and  that  a  venire  de  novo  would  have  been 
r*4821  ^^^^^^n  9  *^^^  ^P^^  ^  special  case,  we  are  not  so  strictly  bound ;  and 
*-  -^  I  do  not  think  we  ought  to  put  the  parties  to  the  expense  of  a  new  trial 
on  that  account. 

I  am  of  opinion,  therefore,  upon  this  case,  that  we  may  come  to  the  conclu- 
sion, that  the  dedication  of  this  part  of  the  bank  to  the  use  of  the  public,  as  a 
road,  was  not  inconsistent  with  the  purposes  to  which  the  commissioners, 
whether  special  or  general,  were  bound  by  the  act  of  parliament  to  apply  it. 

Upon  the  other  two  questions  I  never  had  any  doubt.  As  to  the  second,  I  have 
always  considered  it  as  clear  that  the  parish  is  at  common  law  bound  to  repair 
all  public  highways ;  this  being  by  the  common  law,  the  mode  by  which  each 
parish  contributes  its  share  towads  the  public  burden  of  repairing  all  highways, 
instead  of  all  the  public  roads  being  repaired  by  one  general  tax.  Hence,  if  a 
road  be  dedicated  to  the  public,  no  parish  can  refuse  to  repair  it.  It  must  bear 
in  that  shape  its  share  of  the  general  burden,  and  its  inhabitants  receive  an 
equivalent,  not  in  the  use  of  that  road  in  particular,  but  in  the  use  of  all  the 
public  roads  in  the  realm.  The  absence  of  repair  by  the  parish  is  indeed  a 
strong  circumstance,  in  point  of  evidence,  to  prove  that  the  road  is  not  a  public 
one, — the  fact  of  repair  has  a  contrary  effect ;  but  the  conduct  of  the  parish  in 
acquiescing  or  refusing  to  acquiesce  is,  in  my  opinion,  immaterial  in  every  other 
point  of  view. 

The  judgment  of  Mr.  Baron  Batlet  in  the  case  of  Rex  v.Benediot,  4  B.  &  A. 
450,  was  cited  on  the  argument  as  an  authority  to  the  contrary ;  but  with  every 
r*48^1  ^^P®^^  ^^^  ^^^^  ^^^J  l^fued  Judge,  I  must  say  I  cannot  accede  to  *the 
I-  ^  doctrine  there  laid  down,  and  I  am  not  aware  that  there  is  any  autho- 
rity in  support  of  it. 

Upon  tho  third  question,  also,  I  feel  no  doubt.  The  repair  by  the  parish  of 
the  part  in  question  is  undoubtedly  a  sufficient  adoption,  if  adoption  be  neces- 
sary, which  I  am  clearly  of  opinion  it  is  not. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the  crown  is  entitled  to  our 
judgment. 

LiTTLEDALE,  J.  A  great  number  of  cases  have  been  cited  as  to  what  shall 
be  taken  to  be  a  dedication  of  land  to  the  public,  so  as  to  establish  a  highway. 
I  need  not  advert  to  these,  because  I  agree  in  their  authority ;  and  I  think  if 
this  land  was  not  in  the  peculiar  circumstances  in  which  it  is  placed,  there 
would  be  a  sufficient  dedication  to  make  it  a  public  highway. 

But  the  difficulty  I  have  is,  that  the  land  over  which  the  road  lies  has  been 
appropriated  by  the  act  of  the  41  G.  8,  o.  135,  for  the  purposes  of  drainage; 
and  by  that  act  certain  powers  are  given  to  the  commissioners  to  deal  with 
the  land  mentioned  in  the  act  in  the  manner  there  prescribed:  and  undef  their 
powers  they  have  made  a  bank  which  is  subservient  to  the  purposes  of  the 
drainage.     Over  a  part  of  this  bank  the  road  in  question  extends. 

It  is  true  that  the  bank  has  not,  for  a  great  number  of  years,  been  practically 
used  to  give  any  further  protection  or  support  of  the  works  than  it  did  when 
first  made,  and  very  probably  it  never  may  be  wanted  in  any  other  state  than 
that  in  which  it  now  is. 

But  I  cannot  take  judicial  notice  of  that,  and  I  cannot  say  but  at  some  future 
time  it  may  be  wanted  for  the  works  of  the  drainage,  in  such  a  manner  as  that 
r*4841  ^^  ^^^^^  *°ot  be  used  beneficially  for  these  purposes  if  there  was  a  oom- 
^  ^  mon  highway  over  it.  And  I  think  the  commissioners  had  no  power 
to  dedicate  to  the  use  of  the  public  as  a  highway,  land  which  they  were  intrusted 
with  the  ownership  of;  for  a  special  purpose,  and  for  which  special  purpose  this 
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lasd  may  at  some  future  period  be  required;  and  as  all  the  king's  subjects  are 
presumed  to  know  aots  of  parliament,  they,  when  they  used  the  road,  most  be 
presumed  to  have  known  that  in  point  of  law  it  could  not  be  so  dedicated, 
and  that  it  could  only  be  used  as  a  way  of  permission  and  sufferance ;  and 
they  cannot  be  considered  as  having  acquired  a  right  by  adverse  enjoyment,  bat 
only  by  usurpation  on  rights  which  Were  designated  by  parliament,  and  which, 
therefore,  could  not  be  infringed  upon. 

The  adoption  of  the  parish,  by  repairing  part  of  it,  does  not  vary  the  case: 
the  adoption  of  a  parish  is  no  more  than  the  use  of  it  by  the  public :  the  pa- 
rish are  merely  a  part  of  the  public. 

If  a  road  has  been  used  by  people  in  the  parish,  it  furnishes  evidence  pro 
tanto  of  its  being  a  way  for  the  rest  of  the  public ;  and  if  the  parish  have  re- 
paired it,  it  furnishes  a  strong  inference  that  it  is  a  public  highway,  or  else  they 
would  not  have  been  at  that  expense :  but  it  only  raises  a  strong  presumption, 
and  there  is  no  estoppel  against  a  parish  in  such  a  case ;  the  adoption  by  the 
parish  does  not  necessarily,  as  a. matter  of  law,  make  a  road  public;  nor  does 
their  refusal  to  adopt  it,  prevent  its  being  so.  And  if  it  as  a  general  rule  do 
so,  still  it  would  not  be  the  case  here,  as  parliament  has  already  directed  it 
to  be  under  the  control  of  commissioners  for  parliamentary  purposes. 

A  public  road  has  been  made  by  legal  authority,  in  "^'continuation  of  p^^c^r-i 
what  is  now  contended  to  be  a  road ;  but  that  can  make  no  difference  as  ^  ^ 
to  the  legality  of  this  road. 

If  the  use  of  this  as  a  public  road  be  an  object  of  great  importance,  the 
only  way*  to  have  it  made  a  legal  road  is  by  an  application  to  parliament,  who 
will  exercise  their  discretion  on  the  subject. 

On  the  whole  of  the  case,  I  am  of  opinion  that  judgment  should  be  entered 
for  the  defendants. 

Demman,  C.  J.  The  question  raised  by  this  case  was  whether  the  parish  of 
Leake  is  bound  to  repair  a  road  which  runs  along  the  top  of  a  bank  forty  feet 
wide ;  in  other  words,  whether  this,  which  is  unquestionably  a  road  de  facto,  ifl 
also  a  road  de  jure.  The  bank  was  made  in  execution  of  certain  works  of 
drainage. done  under  an  act  of  the  second  of  G.  8,  and  under  another  act  of  the 
forty-£st  of  G.  8;  and  it  is  stated  as  a  fact  that  "the  said  bank  has  been 
used  by  all  persons  for  about  twenty-five  years  as  a  public  carriage-road  withont 
intermission,  and  is  a  very  useful  and  convenient  road  to  the  public."  It  is 
further  stated,  that  part  of  the  indicted  portion  of  the  road  was  repaired  by  the 
parish  of  Jje&ke  ten  years  ago. 

All  the  terms  in  the  definition  of  a  public  road  are  found  in  this  statement 
But  it  was  argued  that  the  bank  in  question  cannot  be  a  public  road,  because 
that  would  be  inconsistent  with  the  purposes  of  drainage  for  which  it  was  raised, 
and  with  the  superintending  power  vested  in  the  commissionera  for  drainage 
purposes.  The  words  relied  on  are,  that  "all  banks  made  (as  this  was)  under 
the  41  G.  8,  as  well  as  the  cuts,  drains,  dams,  forelands,  and  other  works," 
should  be  made,  *done,  and  executed  under  the  direction  and  control,  r:^405-| 
and  te  the  satisfaction,  of  such  general  commissioners,  and  should  after  ^  ^ 
the  completion  thereof,  bo  vested  in,  and  for  ever  afterwards  remain,  continne, 
and  be  subject  to  the  power,  jurisdiction,  and  sole  control  of  the  said  general 
commissioners,  or  any  five  or  more  of  them,  in  such  and  the  like  manner  as  if 
the  same  had  been  made,  done,  and  executed  under  the  authority  of  the  former 
act  above  mentioned. 

We  must  therefore  refer  to  the  provisions  of  the  former  act,  to  see  if  it  directs 
the  banks  to  be  maintained  or  regulated  in  any  manner  inconsistent  with  a  right 
of  passage  over  them. 

The  former  act  gives  power  to  the  general  commissioners  to  purchase  lands 
for  the  purposes  of  the  drainage,  the  purchased  lands  to  be  divested  from  the 
vendors  and  vested  in  the  general  commissioners.  It  appeara  that  the  general 
commissioners,  by  virtue  of  this  power,  purchased  certain  inclosed  land,  and  the 
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special  commissioners  cut  a  drain  through  it,  and,  with  the  soil  cast  out,  made 
the  bank  (forty  feet  wide)  over  which  the  indicted  road  runs. 

The  argument  for  the  defendants  at  the  bar  proceeded  on  the  assumption 
that  the  bank  of  a  drain  must,  of  necessity,  be  subject  to  obstruction  from  lay- 
ing upon  it  soil  out  of  the  ditches,  and  from  other  obTious  causes,  so  as  to 
render  the  constant  user  of  it  as  a  public  road  impossible.  But  I  think  that 
we  cannot  draw  such  an  inference  judicially  from  the  act;  and  the  case  does  not 
allege  the  fact  to  be  so. 

The  words  which  place  these  banks  under  the  control  of  the  general  commis- 
sioners are  not  of  very  clear  import;  but  their  primary  object  seems  to  be  to 
r*4871  ®^^^^^®  *them  from  the  control  of  the  special  commissioners  appointed 
^  -'by  the  subsequent  act,  who,  after  making  them  to  the  satisfaction  of  the 
general  commissioners,  were  to  have  no  more  concern  with  them.  The  words 
of  the  clause  referred  to  in  the  earlier  act,  and  above  stated,  seem  rather  appli- 
cable to  a  property  in  the  banks  than  to  any  mode  of  managing  them.  The 
words  are  certainly  very  extensive ;  sufficiently  so,  indeed,  to  enable  the  com- 
missioners to  devote  the  surface  of  the  banks  to  any  purpose  whatever  nob  in- 
consistent with  the  trust  of  draining  the  district.  Now  it  can  hardly  be  but 
that  good  roads  should  be  extremely  useful  for  the  general  purposes  of  the 
drainage,  by  facilitating  the  conveyance  of  persons  and  property;  and  such  roads 
may  be  more  easily  procured  and  maintained  by  giving  a  right  of  passage  to 
the  public  and  casting  the  repair  upon  parishes,  than  by  any  other  means  en- 
joyed by  the  commissioners.  The  case  states  that  a  part  of  this  very  bank, 
being  a  continuation  of  the  indicted  road,  was  set  out  as  a  road  in  1820  by 
virtue  of  an' inclosure  act;  audit  does  not  appear  that  th^  general  commis- 
raoners  saw  any  reason  to  complain.  I  think,  therefore,  it  is  reasonable  to  infer 
that  they,  like  the  rest  of  the  public,  acquiesced  in  this  use  of  the  soil,  from 
finding  that  their  duties  as  commissioners  might  be  perfectly  discharged  not- 
withstanding. And  this  appears  by  no  means  improbable  in  point  of  fact,  when 
the  width  of  the  bank  is  remembered. 

A  second  point  was,  that  the  parish  was  not  stated  to  have  adopted  the  road, 
bat  only  to  have  repaired  it  on  one  occasion.  If  the  fact  of  adoption  were 
necessary,  this  statement  of  evidence  from  which  it  might  be  inferred  would  be 
r^4881  ^^s^^c^^i^^-  ^u^  I  ^J  ^o  means  think  '''any  distinct  act  of  adoption 
*•  -^  necessary  in  order  to  make  a  parish  liable  to  repair  a  public  road :  I  am 
of  opinion  that  if  it  is  public,  the  parish  is  of  common  right  bound  to  repair  it. 

Judgment  for  the  crown. 

In  the  Matter  of  Arbitration  between  TUNNO  and  BIRD.    November  4. 

A  party  to  an  arbitration  cannot  object  to  the  award,  that  the  arbitrators  chose  an 
umpire  by  lot,  if  he  expressly  agreed  to,  or  acquiesced  in,  that  mode  of  choice. 

Where  a  Bubmission  to  arbitration  under  seal,  has  been  varied  by  endorsing  on  it  a  new 
agreement  (as,  for  changing  one  of  the  arbitrators),  to  which  both  the  principal  par- 
ties have  expressly  assented,  one  of  those  parties  cannot  afterwards  move  to  have  the 
award  set  aside  on  the  ground  that  the  endorsement  was  not  under  seal. 

An  umpire,  being  furnished  by  the  arbitrators  with  the  evidence  taken  before  them,  and 
having  himself  viewed  the  premises,  the  condition  of  which  was  in  question,  made  his 
award  without  calling  for  further  evidence,  or  giving  any  notice  upon  that  subject  to 
the  parties :  Held,  that  the  award  could  not  be  objected  to  on  that  ground  by  a  party 
who  knew  that  the  case  had  gone  before  the  umpire,  and  made  no  application  to  him 
to  hear  further  evidence. 

2>.  PoUocky  in  Easter  term,  obtained  a  rule,  calling  upon  Edward  Hose 
Tunno  to  show  cause  why  the  award  made  in  this  matter  should  not  be  set  aside, 
on  the  grounds,  first,  that  the  umpire  was  appointed  by  lot ;  secondly,  that 
Henry  Lakin,  one  of  the  arbitrators,  was  not  lawfully  appointed ;  thirdly,  that 
the  arbitrators  did  not  differ,  and  therefore  the  umpire,  if  lawfully  appointed, 
had  no  jurisdiction ;  fourthly,  that  the  umpire  made  his  award  without  hearing 
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the  evidenoe.  The  facts  as  disdosed  by  the  affidavits  on  each  side,  were  in  sub- 
stance  as  follows :  — 

Bird  had  been  tenant  to  Tanno  of  farms,  &c.,  which  he  was  desirous  to  quit 
before  his  term  expired.  It  was,  therefore,  agreed  between  them,  by  deed,  that 
in  consideration  of  that  agreement  and  the  mntaal  observance  of  the  award,  to 
be  made.  Bird  should  surrender  the  premises  on  the  ensuing  29th  of  Septem- 
ber ;  *and  that  the  differences  and  respective  claims  of  the  parties  should  i^^oqi 
be  referred  to  the  award,  arbitrament,  &c.,  of  Adam  Murray  and  Wii-  ^  ^ 
liam  Jellicoe,  or,  ''  in  case  they  should  not  agree  in  opinion,"  of  such  third 
indifferent  person  as  they  should  appoint  by  writing  before  entering  on  the 
reference.  ^■ 

The  choice  of  an  umpire  was  as  follows  :  — On  the  2d  of  November,  1832, 
six  names,  three  proposed  by  Murray  and  three  by  Jellicoe,  were  written  on 
papers  and  thrown  into  a  hat,  and  the  person  whose  name  first  came  oat 
(Staples)  was  chosen.  The  gentleman  who  drew  acted  as  the  attorney,  and  bj 
the  authority  of  Tunno ;  and  had  previously  received  a  letter  from  Bixd,  intro- 
ducing a  Mr.  Stallard  as  his  (Bird's)  friend,  who  would  represent  him  <^  in  the 
business  of  drawing  for  an  umpire."  This  letter  stated  the  manner  in  which 
Bird  expected  the  proceedings  to  take  place,  and  which  was,  in  fact,  adopted'. 
^Stallard  attended  at  the  drawing.  Neither  arbitrator  was  present,  but  r^cioni 
it  appeared  that  the  drawing  had  been  agreed  to  by  them.'  None  of  the  ^  ^ 
six  persons  named  had  been  objected  to  by  either  arbitrator.  A  meeting  after- 
wards took  place  by  appointment  at  Bird's  house,  which  was  attended  by  Bird 
himself,  Beale,  an  attorney.  Margrave,  who  was  agent  for  Tunno,  Staples,  and 
Lakin,  who  had  then  been  substituted  for  Jellicoe  as  arbitrator ;  and  at  that 
meeting  Beale,  as  the  professional  adviser  of  Bird,  endorsed  upon  the  agree- 
ment of  reference  a  memorandum,  dated  20th  November,  1832,  appointing 
Staples  umpire  in  case  the  arbitrators  should  disagree,  which  memorandum  wfi 
signed  by  Murray  and  Lakin  in  the  presence  of  Bird,  Beale,  and  Margrave,  and 
(according  to  the  statement  of  Murray,  confirmed  by  Staples  and  Margrave)} 
with  Biras  full  concurrence.  Lakin,  in  an  affidavit  made  by  him,  stated  that 
he  offered  no  opposition  at  this  time,  considering  Staples  as  the  umpire  already 
appointed. 

After  the  choice  of  an  umpire,  but  before  the  last-mentioned  meeting,  viz. 

^  The  letter,  dated  Oetober  27th,  1832,  was  as  follows :— «  The  bearer  of  this,  Mr. 
Stallard,  ie  a  friend  of  mine,  who  will  be  so  kind  as  represent  me  in  the  business  of 
drawing  for  an  umpire  in  the  arbitration  pending  between  Mr.  Tunno  and  myself.  His 
time  is  yery  limited  in  London;  I  shall  therefore  feel  obliged  by  your  making  the 
arrangement  for  drawing  as  speedily  as  possible.  If  I  understand  the  thing  rightly, 
the  six  names  are  to  be  rolled  up  and  placed  in  a  hat,  and  drawn  for ;  now  if  you  wiU 
prepare  this,  Mr.  Stallard  will  draw,  or,  if  you  furnish  that  gentleman  with  the  names 
on  proper  pieces  of  paper,  he  can  prepare  Uiem  for  the  hat,  and  you  can  draw.  I  tm 
now  writing  at  Worcester.  I  shall  be  at  home  on  Tuesday,  and  expect,  from  my  corre- 
spondence with  Mr.  Margrave"  (Mr.  Tunno*s  agent),  **  to  find  the  agreement  ready 
endorsed  for  my  signature,*  which,  in  such  case,  I  shall  be  able  to  execute  prior  to  the 
Istof  NoYember." 

In  another  letter  to  his  agent,  dated  the  25th  of  October,  Mr.  Bird  said,—'*  Mr.  Jelli- 
coe has  stated,  in  his  letter  to  Mr.  Murray,  that  the  names  of  the  three  gentlemen  he 
before  sent  in  he  still  approTos,  and  therefore  the  six  names  may  be  put  in  a  hat  as  pro- 
posed, and  may  be  drawn  or  decided  in  Mr.  Crowder's  office.  A  friend  of  mine  will  be 
in  London  the  early  part  of  next  week,  who  shall  call  on  Mr.  Crowder  for  the  purpose 
of  representing  me  in  that  matter." 

'  Murray's  statement  on  this  point  was  as  follows : — "  As  the  three  persons  whose 
names  had  been  handed  to  him  by  the  said  William  Jellicoe  were,  in  his  judgment,  un- 
objectionable, and  as  no  objection  was  made  by  the  said  W.  J.  to  any  of  the  three  persons 
whose  names  had  been  handed  to  him  by  deponent,  it  was  finally  arranged  that  six 
pieces  of  paper,  each  containing  the  name  of  one  of  the  said  six  persons,  should  be 
folded  up  and  placed  in  a  hat,  as  is  usual  in  such  cases,  and  that  some  person  shoi^d 
draw  out  one  of  the  said  six  pieces  of  paper,  and  that  the  person  whoee  name  was  writ- 
ten upon  the  piece  of  paper  so  drawn  oat  should  be  appointed  to  act  as  ompre  in  the 
said  referenee." 
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on  the  19tb  of  November,  1832,  it  was  agreed  between  the  two  principal  par- 
ties, that  Henry  Lakin  should  be  appointed  an  arbitrator  on  the  behalf  of  Bird, 
in  the  place  of  Jellicoe,  who  had  deolined  to  aot :  and  by  a  memorandum  under 
r*4911  ^^  ^^^^  0^  *Tnnno  (by  his  agent)  and  Bird,  endorsed  on  the  above- 
I-  •*  mentioned  articles,  it  was  agreed  that  Lakin  should  be,  and  he  was  thereby 
appointed  such  arbitrator.  The  appointment  was  not  sealed.  Beale,  as  Bird's 
attorney,  approved  of  the  memorandum,  and  signed  it  as  attesting  witness. 
Hie  agreement,  and  the  memorandums  thereon,  were  afterwards  made  a  rule  of 
court. 

Murray  and  Lakin  proceeded  on  the  reference  about  the  19th  of  Novem- 
ber, and,  in  company  with  Staples,  the  umpire,  viewed  the  farms,  lands,  and 
premises,  and  examined  witnesses.  On  the  23d,  Staples  left  them :  Lakin  and 
Bird  requested  him  to  stay  longer,  but  he  considered  it  unnecessary.  He  said, 
however,  that  if  he  were  called  in  as  umpire,  and  on  receiving  the  statement  of 
the  arbitrators,  it  should  appear  to  him  necessary  to  obtain  further  evidence,  he 
would  call  a  meeting  of  all  the  parties.  The  arbitrators  went  on  with  the  re- 
ference, inquiring  into  the  respective  claims  of  the  parties,  and  examining  wit- 
nesses, till  the  27th,  when  they  separated,  without  having  agreed  upon  any 
award.  On  the  part  of  Bird,  this  was  ascribed  to  Murray's  having  taken  offence 
at  some  expression  used  by  Lakin ;  and  it  was  suggested  that  Murray  had, 
merely  in  consequence  of  this  circumstance,  refused  to  proceed  further  with 
Lakin  in  the  business  of  the  arbitration,  and  that  neither  of  them  had  at  that 
time  formed  a  judgment,  nor,  consequently,  had  they  differed  in  opinion  on  the 
merits  of  the  case ;  although  Lakin,  in  his  affidavit,  now  declared  his  opinion 
to  be,  that  compensation  ought  to  have  been  awarded  to  Bird  from  Tunno. 
Murray,  on  the  other  hand,  stated  that  a  difference  of  opinion  upon  the  matters 
P4921  ^^  ^^^  reference,  and  not  the  alleged  ^disagreement,  had  caused  the 
^        -^  breaking  off  of  the  arbitration. 

The  case  was  then  referred  to  Staples  as  umpire.  Murray  furnished  him 
with  a  statement  in  detail  of  the  claims  of  Tunno  against  Bird,  and  the  grounds 
of  such  claims,  and  Lakin  sent  him  a  similar  statement,  with  aJl  the  depositions 
made  before  him  on  the  reference,  including  some  taken  by  him  after  the  dis- 
agreement with  Murray ;  and  Staples,  in  an  affidavit,  stated,  that  having  in- 
spected these  several  documents,  and  having,  on  the  days  when  he  attended  the 
reference,  minutely  examined  the  premises  for  the  purpose  of  being  competent 
to  form  a  judgment  if  appointed  umpire,  he  considered  it  unnecessary  to  go  into 
further  evidence,  or  examination  of  the  parties.  Bird,  in  his  affidavit,  com- 
plained of  the  omission,  and  stated  that  it  was  material  and  important  for  him 
that  Staples  should  have  heard  him  and  his  witnesses  before  making  his  award. 

The  umpire  awarded  that  Bird  should  pay  Tunno  518/.  The  award  was 
dated  January  29th,  1833. 

The  Solicitor-General  (with  whom  was  Orowder)  now  showed  cause.  As  to 
the  first  point :  the  specific  agreement  between  the  parties  distinguishes  this 
case  from  others,  where  it  has  been  held  that  an  umpire  could  not  be  chosen  by 
lot.  And  the  written  appointment  here  was  drawn  and  attested  by  Bird's 
agent,  and  made  a  rule  of  court,  with  the  acquiescence,  at  least,  of  both  parties : 
for  if  Bird  had  originally  wished  to  enforce  this  objection,  he  might  have  moved 
to  set  aside  the  rule.  Secondly,  it  is  objected,  that  the  submission  to  arbitra- 
1^4931  ^^^^  being  by  deed,  a  new  arbitrator  could  not  '*'bo  substituted  by  an 
I-  ^  instrument  not  under  seal.  But  this  was  the  appointment  of  Bird  him- 
self, signed  by  him,  attested  by  his  attorney,  and  made  a  rule  of  court  pursuant 
to  the  submission :  and  Bird  sanctioned  the  acts  of  Lakin  as  arbitrator.  The 
last  two  objections  are  answered  by  the  affidavits. 

D,  Pollock  and  LunU^,  contrk,  were  called  upon  by  the  Court.  On  the  first 
point,  this  case  does  not  essentially  differ  from  Ford  v.  Jones,  3  B.  &  Ad.  248. 
There  the  principal  parties  not  only  consented  to  the  appointment  by  lot,  bnt 
were  present  at  it:  LiTTLEDALSy  J.^  however^  seems  to  intimate  in  that  ctme, 
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that  the  aoqoiescence  of  the  parties  will  not  remove  the  objection.  It  appears, 
too,  in  this  case,  that  Bird,  in  the  assent  which  he  gave,  was  merely  acting  on 
the  sagffestion  of  Jellicoe,  the  arbitrator  at  that  time  appointed  on  bis  side,  and 
did  notknow  of  the  objection  there  might  be  to  the  proceeding.  Lakin  acqui- 
esced afterwards,  because  he  considered  the  matter  already  decided.  But  tbe 
umpire  ought  to  be  one  whom  the  arbitrators  personally  know  and  approve  of: 
In  re  Cassel,  9  B.  &  C.  624.  The  mere  absence  of  objection,  even  on  the  part 
of  Jellicoe,  was  not  sufficient.  As  to  the  second  question,  the  appointment  by 
an  instrument  under  seal  could  not  be  altered  by  a  mere  endorsement  in  writing. 
But  if  the  Court  should  think  that  the  subsequent  conduct  of  Bird  has  removed 
this  objection,  there  is  still  no  sufficient  answer  to  those  upon  the  merits  of  tiie 
arbitration  itself.  The  arbitrators  cannot  be  said  to  have  differed  in  opinion, 
when  one  of  them  did  not  hear  all  the  evidence.  They  should  have  heard  the 
whole,  and  *then  joined  in  a  statement  to  the  umpire,  as  in  Hall  v,  rtAnn 
Lawrence,  4  T.  R.  589.  But  here,  during  the  arbitration,  Murray  took  *-  -' 
offence,  and  ceased  to  attend.  [Dbnman,  C.  J.  The  arbitrator  appointed  on 
your  side  handed  over  the  papers  to  the  umpire  afterwards,  without  making  this 
objection.]  Then  as  to  the  conduct  of  the  umpire ;  after  hearing  part  of  the 
case  in  company  with  the  arbitrators,  he  withdrew  from  tbe  inquiry.  FTaun- 
TON,  J.  That  was  before  he  was  called  in  as  umpire.  Parke,  J.  •  No  snch 
objection  was  raised  on  your  part  when  he  was  about  to  make  his  award.]  At 
all  events,  after  he  was  called  in  as  umpire,  he  should  have  given  the.  parties 
the  opportunity  of  producing  evidence.  In  Hall  v.  Lawrence,  4  T.  R.  589,  it 
was  said,  that  such  an  objection  could  not  prevail,  because  the  parties  did  not 
apply  to  have  evidence  received  till  after  the  award  was  made.  Here,  the  um- 
pire had  partly  heard  the  evidence  before  the  arbitrators  ceased,  to  act,  and  the 
parties  had  no  intimation  that  he  was  about  to  make  his  award  without  hearing 
the  rest :  otherwise  they  would  have  applied  to  him  to  hear  the  whole  vivi 
voce.  ^Taunton,  J.  You  lie  by  and  take  the  chance  of  the  award,  and  when 
disappointed,  come  to  the  Court  to  set  it  aside  for  the  non-reception  of  evidence, 
which  the  umpire  was  never  required  to  hear.]  ' 

Denman,  C.  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  As  to 
the  appointment  of  an  umpire  by  lot,  the  law,  as  laid  down  In  the  Matter  of 
Gassell,  9  B.  &  C.  624,  is,  that  a  choice  by  lot  is  bad,  and  the  appointment  must 
be  the  act  of  the  will  and  judgment  of  the  two  arbitrators,  "  unless  the  parties 
consent  to  or  acquiesce  in  "^some  other  mode."  Now,  here  they  did  so.  r*AQrr[ 
In  Ford  v.  Jones,  3  B.  &  Ad.  248,  indeed,  there  is  some  language,  a  I-  ^ 
little  more  general,  but  the  decision  there  probably  went  upon  some  difference 
in  the  affidavits  of  the  respective  parties,  for  Littledale,  J.,  says,  '<  such luisent 
must  always  be  a  matter  of  doubt,"  which  shows  that  a  difficulty  was  felt  there 
in  getting  at  the  real  facts.  To  the  second  objection,  it  is  a  sufficient  answer 
that  Bird,  by  his  attorney,  signed  the  memorandum.  As  to  the  arbitrators  not 
having  differed  ;  it  may  be  that  they  did  not  go  through  the  whole  of  the  bti- 
dence  and  then  differ,  Jbut  that  took  place,  which  in  fact  put  an  end  to  their 
authority  as  arbitrators  :  and  it  is  clear,  that  Lakin,  the  arbitrator  on. Bird's 
side,  was  of  that  opinion.  Then  it  is  said  that  the  umpire  did  not  hear  the 
evidence.  But  it  is  not,  in  every  case,  necessary  that  an  umpire,  should  do  so. 
If,  indeed,  a  necessity  had  arisen,  and  the  parties  had  called  upon  him  to  ex- 
amine witnesses,  his  declining  to  do  so  might  have  been  a  ground  of  objection. 
But  here  there  was  no  snch  refusal.  At  the  time  when  he  left  the  parties,  and 
declined  to  hear  more  of  the  evidence,  he  was  not  yet.  umpire.  When  all 
the  evidence  had  been  taken,  it  was  put  into  his  hands;  and  he  had  already 
said  that  if  he  required  further  information,  he  would  call  a  meeting.  It  is 
said.  Bird  did  not  know  that  the  umpire  was  going  to  make  his  award ;  but  a 
party  must  be  supposed  to  look  after  his  own  interest :  he  knew  that  the  depo- 
sitions were  before  the  umpire,  and  should,  if  he  thought  it  necessary,  have 
called  on  him  to  hear  evidence.  He  has  not  done  so,  but  has  taken  the  chance 
of  the  award.    I  think  he  cannot  now  raise  this  objection. 
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r*4961  *^P^^^^9  ^'  ^  ^™  0^  ^^6  same  opinion.  As  to  the  first  pointy  on  a 
I-  ^  submission  of  this  kind,  prim&  facie  the  appointment  of  an  umpire  ought 
to  be  determined  bj  the  judgment  of  the  arbitrators';  but  it  is  competent  to  the 
parties  to  agree  that  it  shall  be  decided  by  chance,  or  to  acquiesce  in  its  being  so 
decided.  An  agreement  subsequent  to  the  original  submission ,  that  a  person  so 
appointed  shall  act  as  umpire,  is  a  new  submission,  and  will  bind  the  parties,  at 
least  as  to  an  application  like  the  present.  Whether,  under  circumstances  like 
these,  an  attachment  would  issue  for  non-performance  of  the  award  (it  having 
been  made  a  rule  of  Court)  may  be  a  different  question ;  this  is  not  the  case  of 
aa  attachment  or  an  action,  but  a  motion  by  one  of  the  parties  to  set  the  award 
aside.  Ford  v.  Jones,  3  B.  &  Ad.  248,  only  confirms  the  doctrine  laid  down  In 
the  matter  of  Cassell,  9  B.  &  C.  624.  It  is  true,  in  Ford  v.  Jones  something' 
was  pro?ed  of  an  acquiescence  by  the  parties,  but  that  cannot  have  been  very 
stroDg,  for  it  is  not  insisted  upon  in  showing  cause,  and  Littledale,  J.,  says, 
"sach  assent  must  always  be  a  matter  of  doubt.''  If  that  means  that  the  ap- 
pointment would  be  bad  although  the  parties  assented,  I  cannot  agree  in  the 
proposition;  but  I  think  what  was  said  there  proceeded  on  the  want  of  any  suf- 
ficient proof  of  assent  or  acquiescence.  With  regard  to  the  second  objection,  the 
agreement  for  changing  one  of  the  arbitrators  was  a  new  and  distinct  agreement, 
thoogh  not  under  seal,  incorporating  the  original  one ;  and  I  have  no  doubt  that 
the  parties  are  bound,  as  to  this  application,  by  the  award  made  under  it,  for  the 
P4971  '^^^^  ^  huYe  already  given  in  adverting  to  the  first  '^'objection.  It  is  un- 
*•      -'  necessary  to  add  anything  on  the  other  points. 

Taunton,  J.  On  the  last  three  points,  it  is  only  necessary  to  say  that  I 
agree  with  my  Lord.  On  the  first  I  will  say  a  word  or  two,  as  I  was  a  party  to 
the  decision  in  Ford  v,  Jones,  3  B.  &  Ad.  248.  If  the  present  case  were  in  all 
points  the  same  as  that,  I  should  pause  before  I  could  say  I  was  satisfied  that  the 
opinions  of  the  Court  there  expressed,  were  wrong.  But  my  concurrence,  in  the 
present  case,  will  not  clash  with  those,  or  with  the  decision  In  the  matter  of 
Cassell,  9  B.  &  C.  624.  Lord  Tenterden  there  lays  it  down  as  a  general  rule, 
"that  the  appointment  of  the  third  person  must  be  the  act  of  the  will  and  judg- 
ment of  the  two,  must  be  matter  of  choice,  and  not  of  chance,  unless  the  parties 
consent  to  or  acquiesce  in  some  other  mode."  Now  here  ample  evidence  is  given 
that  they  did  "  consent  or  acquiesce."  Bird  knew  and  approved  of  the  selection 
of  six  names,  and  took  part  in  the  arrangement  by  which  they  were  subjected  to 
the  chance  of  drawing.  And  after  that  had  been  done,  the  endorsement  ap- 
pointing the  umpire  was  witnessed  by  Bird's  agent  in  his  presence.  The  fact, 
therefore,  that  the  appointment  was  by  chance,  may  be  thrown  out  of  conside- 
ration here,  for  there  was  an  appointment  of  an  umpire  by  the  arbitrators,  in 
Bird's  presence,  and  there  attested  by  his  own  agent.  To  hold  this  an  insuffi- 
cient appointment,  would  be  impeaching  the  solemn  act  of  the  parties. 

Pjitteson,  J.  It  is  an  answer  to  the  last  objection,  that  at  the  only  time 
P4981  ^^^°  Staples  refused  to  hear  *furt her  evidence,  he  was  not  umpire.  On 
^  -^  the  second  and  third  points,  I  agree  with  the  rest  of  the  Court.  As  to 
the  first,  I  have  no  distinct  recollection  of  the  manner  in  which  the  case  of  Ford 
t.  Jones  was  put  to  the  Court ;  but  I  think  the  circumstance  of  the  parties 
having  been  present  at  the  choice  of  an  umpire  by  lot,  and  consenting  to  it, 
was  not  strongly  brought  to  their  attention.  It  docs  not  appear  to  have  been 
insisted  upon  in  showing  cause.  I  can  hardly  think,  if  it  had  distinctly  appeared 
that  the  parties  agreed  to  the  mode  of  choice,  the  Court  would  have  decided  as 
it  did.  But  here,  the  party  making  this  application  gave  an  express  consent  by 
letter;  and  the  appointment,  when  endorsed  upon  the  articles  of  reference,  was 
attested  by  his  own  i^ent  in  his  presence.  There  is  no  doubt  here,  that  the  par- 
ties both  consented  to  and  directed  the  mode  of  choice.         Rule  discharged.' 

*0n  reference  to  the  papers  in  Ford  v.  Jones,  it  appears  that  in  an  affidavit  in  sup' 
port  of  the  mle,  Powell,  one  of  the  arbitrators,  stated  that  the  defendant  was  "neither 
party  nor  privy"  to  the  choice  of  the  umpire,  and,  on  being  informed  of  it,  objected ; 
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and  the  defendant  himself  stated,  in  an  affidayit,  that  after  being  informed  of  the  appoint- 
ment, he  found  on  inquiry  that  R.  M.,  the  umpire,  was  not  a  proper  person ;  and  he 
*<  was  also  much  dissatisfied  with  the  way  in  which  R.  M.  had  been  appointed."  Bat 
the  affidayits  in  answer,  contained  the  following  statements,  part  of  which  was  read  to 
the  Court  in  showing  cause : — 

Harper,  the  other  arbitrator,  depbsed,  '*  That  it  was  agreed  to  by  this  deponent  sad 
the  said  W.  Powell,  and  also  by  the  plaintiff  and  defendant,  that  an  umpire  should  be 
named  to  decide  the  said  matters  agreeably  to  the  said  agreement  of  reference,  and  t»- 
rious  names  were  mentioned,  and  among  them  the  name  of  R.  M.,  of,  &o.  That  this  de- 
ponent, the  said  W.  Powell,  and  also  the  said  plaintiff  and  defendant,  met  on  the  7th  dtj 
of  April,  18S0,  at  the  office  of  M.  T.  D.,  attorney  at  law  at  Abergayenny,  when  the  name 
of  the  said  R.  M.  was  proposed  by  this  deponent,  and  T.  K.,  of,  &o.,  by  the  said  W.  Pow- 
ell. That  neither  this  deponent  nor  the  said  W.  Powell  objected  to  the  person  named  by 
the  other  of  them,  when  it  was  proposed  by.  some  one  present,  but  deponent  cannot  state 
*who  in  particular,  that  the  said  two  namea  should  be  put  into  a  hat,  and  that  pKiggi 
the  one  drawn  should  be  the  umpire.  That  with  the  consent  of  all  parties  pre-  *•  -^ 
sent,  and  including  the  said  plaintiff  and  defendant,  Thomas  Baker,  a  clerk  to  the  eud 
Mr.  Dayis,  then  wrote  the  said  two  names  on  two  slips  of  paper,  and  put  them  into  a  hat 
That  the  said  Mr.  Dayis  then  drew  out  the  name  of  R.  M.,  whereupon  it  was  agreed  to 
and  resolyed  on  by  all  parties,  including  the  plaintiff  and  defendant  that  he,  the  said  B. 
M.  should  act  as  umpire."  Ford,  the  plaintiff,  deposed  (after  haying  stated  the  meeting 
of  the  parties,  including  the  defendant,  and  the  nomination  of  different  umpires,  who 
were  not  objected  to),  that  *<it  was  proposed  by  some  one,  and,  as  deponent  thinks,  bj 
the  said  Mr.  Dayis,  that  the  said  two  names  should  be  written  on  two  strips  of  paper, 
and  drawn  out  of  a  hat.  That  the  clerk  of  Mr.  Dayis  accordingly  wrote  the  said  two 
names  on  two  strips  of  paper,  and  put  the  same  into  a  hat,  and  the  said  Mr.  Dayis  drew 
the  name  of  R.  M. :  when,  with  the  consent  of  all  parties,  a  memorandum  was  written  on 
the  said  agreement,  appoinUng  the  said  R.  M.  to  be  the  umpire  to  decide  the  said  mst- 
ters  in  dispute." 

It  seems  probable  that  the  obseryation  of  Littlbdali,  J.,  referred  only  to  a  consent 
under  such  circumstances  as  appeared  on  these  affidayits. 


REID  and  Another,  Executors  of  ELIZABETH  STENTON,  v.  DICKONS. 

Nov.  4. 

Payment  of  money  into  court  on  a  count  on  a  promissory  note  payable  by  instalments, 
is  only  an  admission  by  the  defendant  that  money  to  tJie  amount  paid  in  was  dae  on 
Uie  promissory  note :  it  does  not  bar  the  statute  of  limitations  as  to  a  further  sooi 
claimed  to  be  due  on  the  same  note. 

Assumpsit.  Declaration  stated,  that  whereas  the  defendant,  in  the  lifetime 
of  the  testatrix,  to  wit,  on  the  24th  of  March,  1824,  made  his  promissory  note  in 
writing,  and  thereby  promised  to  pay  the  testatrix  23  H.  by  several  insUlments, 
on  the  days  therein  specified;  and,  if  default  should  be  made  in  any  one  or  more 
of  the  payments  for  thirty  days  after  the  same  respectively  became  due,  then  the 
whole,  or  the  whole  of  the  remainder  of  the  23  U.  and  interest  shoald  become 
due  on  demand.  It  then  stated,  that  the  defendant,  on  the  24th  of  March, 
1824,  delivered  the  note  to  the  testatrix,  and  promised  to  pav  her  according  to 
the  tenor  and  effect  thereof.  Breach,  non-payment  of  any  of  nhe  instaU  r^^Mn 
ments,  though  the  several  times  for  payment  had  long  since  elapsed.  ^  ^ 
Upon  this  count  the  defendant  paid  into  court  110/.  10s.  6^.,  and  pleaded  the 
general  issue  and  the  statute  of  limitations.  At  the  trial  before  Taunton,  J., 
at  the  Summer  assizes  for  the  county  of  Nottingham,  1833,  the  plaintiffs  pro- 
duced the  rule  for  paying  money  into  court,  and  contended  that  the  effect  of 
that  payment  was  to  entitle  them  to  recover  the  whole  residue  of  the  instolments 
and  interest,  unless  the  defendant  could  prove  payment.  On  the  part  of  the  de- 
fendant. Long  V,  Greville,  3  B.  &  C.  10,  was  cited,  to  show  that  where  a  defen- 
dant pleads  the  general  issue  and  the  statute  of  limitations,  and  pays  money  into 
court  generally,  such  payment  does  not  take  the  case  out  of  the  statute.  The 
learned  Judge  nonsuited  the  plaintiffs,  but  reserved  liberty  to  them  to  move  to 
enter  a  verdict  for  the  difference  between  the  sum  paid  into  court  and  that 
claimed  to  be  due  upon  the  note. 
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Whitehursi  now  moved  accordiDgly.  In  Long  t;.  Oreville;  which  was  an  action 
for  goods  sold  and  delivered,  it  is  stated  by  the  court,  that  where  money  is  paid 
into  court  on  a  declaration  setting  forth  a  special  contract,  that  is  admitted  a^ 
alleged.  [Denman,  C.  J.  And  it  is  further  stated,  <'  that  in  no  case  has  the 
effect  gone  beyond  admitting  that  the  sum  paid  in  is  due."]  The  payment  of 
money  into  court  on  the  special  count  admits  the  plaintiff's  right  of  action  on  the 
special  contract  therein  stated.  [Den man,  C.  J.  To  the  amount  of  money  paid 
into  court.     Suppose,  after  six  years  had  expired,  the  defendant  had  written  a 

r*50l1  ^^^^^^  ^°^  ^^^-  *''  ^  ^^^®  P^^^  y^^  ^^^  ^^^  110^.,"  and  at  the  trial  had 
^  ^  not  proved  any  payment,  would  the  letter  be  an  admission  of  a  debt  due 
beyond  110/.  ?]  Dyer  v.  Ashton,  1  B.  &  C.  3,  shows  that  the  defendant,  by  pay- 
ing money  into  court  on  this  special  contract,  admitted  the  whole  contract  set 
oat  in  the  count.  If  the  defendant  had  paid  the  110/.  to  the  plaintiffs,  the  effect 
of  that  would  have  been  to  take  the  case  out  of  the  statute  of  limitations. 

Denman,  G.  J.  The  payment  of  money  into  court  on  the  special  count  merely 
admits  the  defendant's  liability  on  the  contract  therein  stated  to  the  amount  of 
110/. 

Parke,  J.  The  payment  of  money  into  court  admits  the  contract  as  alleged, 
and  a  right  to  recover  110/.  ;.but  beyond  that  sum,  every  defence  is  open.  It  is 
much  the  same  thing  as  if  the  defendant  had  admitted  the  contract,  and  stated 
at  the  same  time  that  no  more  than  110/.  lOs.  (yd.  was  due  upon  it. 

Pattsson,  J.  In  Cox  v.  Parry,  1  T.  R.  464,  it  was  decided  that  payment 
of  money  into  court  is  an  acknowledgment,  by  the  defendant,  of  the  contract, 
and  that  the  plaintiff  is  entitled  to  recover  the  sum  so  paid ;  but  that  it  did  not 
preclude  him  from  taking  any  objection  limiting  the  operation  of  the  con  tract, 
in  order  to  bar  the  plaintiff  from  recovering  more  than  had  been  paid  into  court 
The  principle  of  that  case  applies  here.  Rule  refused. 


[•502]  •GRIFFITH,  Gent.,  one,  &o.,  v.  DAVIES.    Nov,  5. 

A  witness  may  be  oalled  upon  by  the  plaintiff  to  state  a  conversation  in  which  the  de- 
fendant proposed  a  compromise  to  the  plainUff,  although  the  witness  attended  on  that 
occasion  as  attorney  for  the  defendant. 

This  was  an  action  on  an  attorney's  bill.  At  the  trial  before  Dsnhan,  C.  J., 
at  the  sittings  in  London,  after  last  Trinity  term,  it  became  a  question  whether 
or  not  the  plaintiff  had  been  employed  by  the  defendant.  To  prove  the  retainer 
by  the  defendant,  a  witness,  also  an  attorney,  was  called,  who  stated  that,  after 
the  business  in  question  had  been  done,  he,  as  the  then  attorney  of  defendant, 
went  with  him  to  the  plaintiff,  and  on  that  occasion  heard  a  conversation  be- 
tween them  respecting  a  proposed  compromise  of  the  plaintiff's  demand.  The 
jary  ^ound  a  verdict  for  the  plaintiff. 

Beaton  now  moved  for  a  new  trial,  on  the  ground  that  this  witness  ought  not 
to  have  been  allowed  to  give  evidence  of  a  negotiation  at  which  he  had  been  pre* 
sent  as  attorney  to  one  of  the  parties ;  and  he  cited  Gainsford  v.  Grammar,  2 
Gamp.  9,  where  Lord  Ellenborough  held,  that  a  witness  could  not  be  called 
upon  to  disclose  propositions  which  he,  as  the  defendant's  attorney,  had  carried 
to  the  plaintiff,  respecting  the  subject-matter  of  the  suit. 

DcNMAN,  G.  J.  The  fact  of  the  witness  having  been  present  as  attorney  on 
one  side,  does  not  prevent  his  giving  evidence  of  a  conversation  between  the 
parties. 

.^e^o-i  '''Parkb,  J.  There  is  no  pretence  for  the  objection.  This  is  not  a 
*-  '  -*  confidential  disclosure,  but  an  open  communication  from  one  adversary  to 
another,  witnessed  by  the  attorney  of  one  party.  In  Gainsford  t;.  Grammar,  2 
Gamp.  9,  the  Lord  Chief  Justice  might  properly  reject  the  attorney's  evidence 
of  what  his  client  said  to  him,  but  not  his  statement  of  what  he  himself  after- 
wards said  to  the  opposite  party. 
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Taunton,  J.,  concurred. 

Patteson,  J.  This  was  not  a  confidential  disclosure  to  the  attorney,  but 
merely  a  conversation  between  the  plaintiff  and  defendant.  I  do  not  understand 
the  case  in  Campbell :  there  was  a  well-founded  objection  there  to  the  attorney's 
stating  what  his  client  had  communicated  to  him ;  but  I  do  not  see  why  he  should 
have  been  prevented  from  stating  at  the  trial  what  he  had  already  communicated 
to  the  opposite  party.  So,  here,  the  disclosure  objected  to  is  of  something  which 
had  already  been  said  to  the  plaintiff.  Rule  refused.* 

'  In  Gainsford  v.  Grammar,  Lord  Ellenbobouoh's  attention  does  not  appear  to  hare 
been  particularly  called  to  the  present  question ;  the  whole  contest  there  being,  whether 
or  not  the  attorney  bore  a  privileged  character  at  the  time  of  the  communication. 


*HOWELL  r;.  BATT.     Nov.  b.  [*504] 

Defendant  was  office-keeper  of  an  Exeter  and  London  coach,  and  serrant  to  C,  a  pro- 
prietor at  Exeter,  where  the  office  kept  by  defendant  was.  Defendant  from  time  to 
time  made  up  accounts  of  shares  of  profits,  due  to  the  several  proprietors,  and  sent 
'  them  to  those  parties,  taking  the  money  firom  a  balance  of  C.'s  which  he  had  in  hand. 
On  one  occasion  defendant  sent  to  plaintiff,  a  proprietor,  a  packet  purporting  to  con- 
tain 28/.,  which  was  due  to  him,  but  in  reality  containing  20/.  only.  Plaintiff  sued 
defendant  for  8/.  had  and  received  to  his  use : 

Held,  that  defendant  was  not  liable,  there  being  no  privity  of  contract  between  him  and 
the  plaintiff ;  and  that  he  was  not  precluded  from  this  defence  by  haying  told  the 
plaintiff  (after  action  brought)  that  he,  defendant,  had  had  the  23/.  of  C,  and  sent  it 
to  the  plaintiff,  and  debited  C.  with  it. 

Assumpsit  for  money  had  and  received.  At  the  trial  before  Alderson,  J., 
at  the  last  assizes  at  Exeter,  the  facts  of  the  case  appeared  as  follows : — The 
plaintiff  was  a  joint  proprietor  of  a  stage-coach  running  from  Exeter  to  London. 
The  defendant  was  office-keeper  and  servant  to  Clench,  the  proprietor  at  Exeter; 
and  used,  in  his  capacity  of  office-keeper,  at  stated  intervals,  to  make  up  the 
share-bills  of  the  coach,  and  to  take  sums  of  money  from  a  balance  of  Clench's 
which  he  had  in  hand,  and  send  them  to  the  several  joint  proprietors  as  their 
respective  shares  of  the  profits  of  the  coach.  On  one  of  these  occasions  23^.  were 
due  to  the  plaintiff;  and  the  defendant  made  up  a  packet,  purporting  to  contain 
that  sum,  and  sent  it  to  the  plaintiff  as  his  share,  as  usual,  by  the  guard  of  the 
coach.  The  packet  contained  20Z.  only ;  and  this  action  was  brought  for  the 
difference.  It  appeared  that  the  expenses  of  keeping  the  office  were  provided 
for  by  the  defendant,  for  which  he  received  money  from  the  proprietors.  He 
rendered  his  accounts  to  Clench,  the  Exeter  proprietor.  No  6um  of  money  was 
expressly  given  to  him  by  Clench  for  the  plaintiff.  Upon  this  evidence,  it  was 
contended,  that  Batt  was  improperly  made  defendant,  for  that  there  had  been  no 
privity  of  contract  between  him  and  the  plaintiff;  and  it  was  said  that,  there 
having  been  no  specific  '''appropriation  by  Clench  of  any  sum  to  be  paid  r^^AK-i 
to  the  plaintiff,  the  defendant  could  not  be  charged  as  having  received  ^  -' 
any  sum  to  the  plaintiff's  use.  It  was  therefore  contended  that  the  action  should 
have  been  brought  against  Clench.  It  appeared,  however,  that  the  plaintiff's  at- 
torney, after  commencing  the  action,  had  written  to  a  gentleman  at  Exeter,  who 
was  called  as  a  witness,  stating  his  view  of  the  case,  and  requesting  him  to  ex- 
amine Clench  and  other  persons  as  witnesses,  which  letter  contained  the  follow- 
ing expressions: — *'A  sum  of  23/.  was  given  to  or  left  by  Mr.  Clench  with  the 
defendant  to  be  transmitted  to  the  plaintiff." — <'  The  action  has  proceeded  on 
the  assumption  that  Mr.  Clench  will  prove  that  he  gave  to  or  left  with  the  de- 
fendant the  sum  of  23Z.,  the  plaintiff's  money,  for  the  plaintiff,  to  be  forwarded 
to  him."  This  letter  being  shown  to  and  read  by  the  defendant,  he  said,  'Mt 
was  perfectly  true ;  he  had  the  money  of  Clench  and  sent  it  to  the  plaintiff,  and 
debited  Clench  with  it."  Clench  had  also  written  a  letter  to  the  plaintiff  con- 
taining these  words :  <' Defendant  sajs  23/.  was  inclosed;  with  that  sum  he  has 
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oharged  me  in  aocoant,  and  I  have  paid  it  ;"  and  this  letter  being  shown  to  de- 
fendant, he  observed  on  it  in  similar  terms.  The  learned  Judge  directed  a  non- 
suit, giving  leave  to  move  to  enter  a  verdict  for  8/. 

Dampier  now  moved  accordingly.  .  Supposing  it  to  be  rightly  objected  (on 
the  authority  of  Stephens  v.  Badcock,  8  B.  &  Ad.  854,  that  there  was  no  privity 
of  contract  between  the  plaintiff  and  defendant,  the  latter  being  Clench's  ser« 
r*^081  ^^"^  ^°^  ^^^  ^^^  plaintiff's ;  still  the  plaintiff,  ^under  the  circumstances, 
I-  r  is  entitled  to  say  that  23/.  were  paid  by  Clench  to  the  defendant,  and 
received  by  him  for  the  special  purpose  of  being  forwarded  to  the  plaintiff. 
Supposing  the  fact  to  be  otherwise,  he  cannot  allege  so,  for  he  is  concluded  by 
the  statement  which  he  himself  made  to  the  plaintiff,  and  on  which  that  party 
has  acted.  In  Edwards  v,  Hodding,  5  Taunt.  815,  this  point  was  ruled  by 
Dampiir,  J.,  at  Nisi  Prius,  though  the  Court  upon  motion  afterwards,  gave  no 
opinion  upon  it,  there  being  another  sufficient  ground  for  discharging  the  rule 
for  a  new  trial.  [Denman,  C.  J.  Here  the  statement  which  is  said  to  have 
misled  the  plaintiff,  was  after  action  brought.]  The  plaintiff  continued  acting 
on  a  mistake  by  reason  of  it.  [Parke,  «f.  Is  Clench  discharged  by  what  has 
taken  place?]  If  the  defendant,  by  his  admission  has  made  himself 'liable,  a 
judgment  against  him  would  discharge  Clench. 

Denman,  C.  J.  The  supposed  admission  is,  that  he  has  sent  the  28/.  There 
is  nothing  to  distinguish  this  case  from  Baron  v.  Husband,  4  B.  &  Ad.  611, 
which  was  lately  decided  here. 

Parke,  J.  It  does  not  appear  that  Clench  might  not  have  countermanded 
the  payment  to  the  plaintiff,  at  any  time  before  he  actually  received  the  money. 
Nor  is  it  shown  that  the  plaintiff  has  been  induced  to  do  any  act  on  the  faith 
of  receiving  payment  from  the  defendant.  If  it  had  been  proved  that  the 
defendant  had,  as  it  were,  attorned  to  the  plaintiff,  and  agreed  to  hold  the  money 
r*5071  ^^^  ^^^  ^^'  ^°^  ^^^  subject  to  the  direction  of  Clench,  "^the  case  would 
I-        ^  have  been  different.     But  that  does  not  appear. 

Taunton  and  Patteson,  Js.,  concurred.  Bule  refused. 


DOE  dem.  GRUBB  v.  The  Earl  of  BURLINGTON. 

If  a  copyholder  pull  down  a  bam,  without  any  intention  of  rebuilding,  the  lord  cannot 
recoTer  the  place  from  him,  on  the  ground  of  a  forfeiture,  if  the  jury  find  that  the 
premises  are  not  damaged. 

IIjectment  for  premises  in  Buckinghamshire.  On  the  trial  befere  Gaselee, 
J.,  at  the  Buckinghamshire  summer  assizes,  1832,  it  appeared  that  the  premises 
in  question  were  part  of  a  copyhold  tenement^  that  the  lessor  of  the  plaintiff 
was  the  lord,  and  the  defendant  the  copyholder;  and  that  the  plaintiff's  lessor 
claimed  by  virtue  of  a  forfeiture  alleged  to  have  been  incurred  by  the  pulling 
down  of  a  bam  on  the  premises  by  the  defendant's  tenant.  It  was  proved  that 
the  barn,  which  was  not  built  by  the  copyholder,  had  been  so  pulled  down ; 
and  the  jury  found  (upon  questions  put  separately  to  them  by  the  learned 
Judge),  first  that  the  tenant,  at  the  time  of  pulling  down  the  barn,  did  not 
intend  to  rebuild  it ;  secondly,  that  the  property  would  not  have  been  damaged 
if  the  bam  had  not  been  rebuilt ;  thirdly,  that  according  to  the  custom  of  the 
manor,  the  copyholder  might  pull  down  what  he  himself  had  built,  but  nothing 
else.  A  verdict  was  taken  for  the  plaintiff,  and  the  learned  Judge  reserved 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi  having  been 
obtained  in  Michaelmas  term,  1832, 

r*5081  *"^^®  Solicitor-General,  Storks,  Se^t.,  and  Kelly,  showed  cause  in  Tri- 
I-  -^  nity  Term  last.'  This  is  not  a  question  on  the  statute  of  Gloucester,  6 
Ed.  1,  c.  5,  between  a  termor  and  a  beholder,  but  turns  upon  the  relation  be- 
tween a  copyholder  and  his  lord.     Under  the  statute  there  must  be  damage  to 

1  Before  Dinmak,  C.  J.,  Littlidale,  Paskb,  and  Patteson,  Jb. 
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a  oertain  amonnt,  and  the  thing  wasted  is  to  be  recovered  with  treble  damages : 
a  copyholder  holds  on  condition  of  committing  no  waste ;  and,  on  breacn  of 
that  condition,  he  forfeits  his  whole  estate.    The  question  then  is,  whether  the 
pulling  down  of  an  ancient  bam  be  waste.     That  is  a  general  question  of  law. ' 
It  is  not  to  be  left  to  the  discretion  of  a  copyholder  to  judge  whether  the  estate 
will  be  thereby  improved  or  not :  it  is  a  matter  to  be  determined  by  the  lord 
only,  who  may  license  it  if  he  pleases.    The  authorities  on  this  subject  are 
collected  in  Gomyn's  Digest,  Copyhold,  M.  3;  see  also  Co.  latt.  63,  a,  from 
which  it  is  clear  that  it  is  waste  to  pull  down  any  building.    The  case  of  The 
Keepers  of  Harrow  School. v.  Alderton,  2  B.  &  P.  86,  whicn  turned  on  the  sta* 
tnte  of  Oloncester,  was  against  a  tenant  for  years;  and  there  the  defendant  was 
permitted  to  enter  up  judgment  because  there  were  only  three  farthings  da- 
mages on  the  three  closes.     There  a  passage  of  Bracton,  Lib.  4,  c  18,  s.  12, 
fol.  316,  b,  was  cited  to  the  effect  that  waste  shall  be  an  injury,  unless  it  be  so 
trifling  that  inquisition  ooght  not  to  be  made.     That  seems  to  be  spoken  only 
of  landlord  and  tenant.    And  in  Pindar  v.  Wadsworth,  2  East,  154,  which  was 
an  action  on  the  case  by  a  commoner  for  an  injury  done  to  his  right  of  common, 
the  case  of  The  Keepers  of  ^Harrow  School  v.  Alderton  was  distin-  r^^nai 
guished;    and  it  was  held   that   the  plaintiff  might  have  judgment,*-        -^ 
though  the  damages  were  only  one  farthing.     The  statute  of  Gloucester  fur- 
nishes the  only  case  in  which  the  civil  law  maxim  "de  minimis  non  curat  lex" 
has  been  applied.     In  Cole  v.  Green.  1  Lev.  309;  S.  C.  not  S.  P.  2  Sannd.  228, 
as  Green  v.  Cole ;  which  was  an  action  of  waste  on  the  immemorial  custom  of 
London,  it  was  held,  that  pulling  down  houses  and  erecting  others  in  their  stead 
was  waste,  though  the  annual  rent  was  thereby  improved  from  120/.  to  200/. 
In  the  City  of  London  v.  Greyme,  Cro.  Jac.  182,  it  was  said,  that  the  conver- 
sion of  a  corn-mill  to  a  horse-mill  was  waste,  though  it  were  to  the  lessor^s  ad- 
vantage.    In  Lord  Darcy  t;.  Ashworth,  Hob.  234  (ed.  1724),  it  is  laid  down  as 
generally  true  "  that  the  lessee  has  no  power  to  change  the  nature  of  the  thing 
demised;  that  he  cannot  turn  meadow  land  into  arable,  norstnbawood  to 
make  it  pasture,  nor  dry  up  an  ancient  pool  or  piscary,  nor  suffer  ground  to  be 
surrounded,  nor  decay  the  pale  of  park."    Converting  two  chambers  into  one,  or 
e  converso,  or  converting  a  hand-mill  into  a  horse-mill,  is  waste :  Hal.  MSS. 
Co.  Litt.  53,  a,  not.  (3).  So  a  tenant  cannot  make  rails  where  none  were  before : 
Hal.  MSS.  Co.  Litt.  53,  b,  not.  (4).*    So  in  case  for  injury  to  the  reversion, 
brought  against  a  stranger,  it  was  held  sufficient  for  the  plaintiff  to  show  any 
alteration,  although  the  property  were  thereby  improved :  Alston  v.  Scales,  9 
Bing.  3.     Cases  to  the  same  effect  aro  collected  in  2  Rolle's  Abridgment,  8^5, 
Waste.     In  fact,  property  must  always  suffer  by  an  *dteration  whidi  af-  r«5|A-i 
fects  the  evidence  of  its  identity.     Suppose  the  fine  for  alienation  were  ■-         ^ 
uncertain,  and  to  be  assessed  according  to  the  value  for  the  time  being,  Com. 
Dig.  Copyhold,  H.  4,  and  the  alienation  were  to  take  place  after  a  building  had 
been  pulled  down  and  before  it  was  robuilt,  the  lord's  fine  would  be  diminished, 
though,  ultimately,  the  new  building  was  of  greater  value  than  the  old  one. 

Sir  J,  ScarkU  and  Austin  contriu  K  there  be  any  distinction  between  the 
application  of  the  law  of  forfeiture  for  waste  to  landlord  and  tenant,  and  that 
to  lord  and  copyholder,  it  cannot  be  more  peremptorily  applied  in  the  latter  case 
than  in  the  former.  The  landlord  is  a  real  loser  by  the  waste :  the  lord  loses 
nothing,  for  he  has  no  practical  enjoyment  of  the  inheritance.  A  lessee  holds 
the  land  subject  to  the  conditions  annexed  to  the  particular  species  of  estate, 
as  much  as  a  copyholder.  The  arguments  as  to  the  deterioration  which  might 
ensue  from  the  loss  of  evidence,  or  diminution  of  fines,  aro  inapplicable  here, 
because  the  jury  have  negatived  the  production  of  any  damage.  Cole  v. 
Green,  1  Lev.  309,  was  a  case  of  landlori  and  tenant,  and  there  the  evidence 
of  the  title  was  injured ;  if  that  case  be  applicable  generally,  a  copyholder 

*  Citing  Dyer,  832  (Manwood  v.  Myme).  In  this  case  the  question  seems  to  have 
been,  for  what  ereotions  on  the  land  the  tenant  was  Jnatifled  in  cutting  down  timber. 
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coald  not  build  a  new  house  on  his  land.  [Parke,  J.  Acoording  to  Watkins 
on  Copjholdsy  vol.  i.  c.  8,  pp.  831,  832,  ue  could  not.]  If  Lord  Darcj  v. 
Aahworth,  Hob.  234  (ed.  1724),  be  applicable,  a  copyholder  cannot  plough  up 
land  which  has  not  been  ploughed  before.  But  that  rule  appears  to  be  quali* 
fied  as  to  any  occupier.  In  2  RoUe's  Abr.  814,  Waste,  1,  47,  it  is  said,  that 
where,  bj  the  custom  of  the  country,  it  is  good  husbandry  to  plough  the  mea- 
r*5ll1  ^^^'  ^^^  ^^  ^^  ^^^  ^^^  ^amelioration  of  the  meadow,  it  is  not  waste  to 
1-  ^  plough  it.  The  general  rule  is,  that  the  law  will  not  allow  that  to  be 
waste  which  is  not  any  ways  prejudicial  to  the  inheritance  :  per  Richardson, 
C.  J.,  in  Barret  i;.  Barret,  Het.  35.  Thus  in  2  RoUe's  Abr.  Waste,  p.  815,  pi. 
17,. 18,  it  is  said,  that  it  is  waste  to  pull  down  a  house  and  rebuild  a  smaller,  or 
a  larger ;  the  reason  given  in  the  latter  case  is,  that  the  new  house  will  be  a 
greater  charge  to  tbe  lessee ;  which  brings  the  question  to  the  same  test.  In 
Keil.  38,^  it  is  said,  that  if  a  lessee  plead,  in  waste  for  pulling  down  a  house, 
that  he  has  built  a  larger,  if  it  be  to  the  lessor's  advantage,  he  may  show  it. 
The  division  of  a  meadow  into  many  parts,  by  making  ditches,  is  said  not  to 
be  waste,  for  the  meadows  may  be  the  better  for  it :  Yin.  Abr.  Waste,  D.  46. 
The  change  of  one  kind  of  mill  for  another  may  be  waste ',  but  that  would  be 
from  the  change  in  the  nature  of  the  property  causing  some  damage.  In  Alston 
r.  Scales,  9  Bing.  3,  there  was  actual  damage  done,  though  very  minute ;  and 
the  Court  said  that  it  altered  the  evidence  of  the  title.  The  Court  looks  to  the 
actual  effect  upon  the  value  of  the  interest  of  the  reversioner ;  this  rule  has  been 
adopted  in  actions  on  the  case  for  injury  to  the  reversion,  as  in  Jesser  v.  Gifford, 

4  Burr.  2141,  Jackson  v.  Peeked,  1  M.  &  S.  234,  Strother  v.  Barr  and  Another, 

5  Bing.  136,  Ferguson  v.  Cristall,  5  Bing.  305,  Young  t;.  Spencer  and  Another, 
10  B.  &  G.  145.  The  passage  in  Bracton  mentioned  on  the  other  side  is  per- 
r*5l21  ^^^^y  general ;  and  it  was  written  ^before  the  statute  of  Gloucester 
I-  ^  passed :  and  the  inquisition,  there  spoken  of,  answers  to  the  verdict  of 
a  jury  now.  Bracton's  doctrine  is  recognised  in  Lord  Coke's  first,  Co.  Litt.  54, 
a,  and  second,  2  Inst.  806  (11),  Institutes,  and  in  Topping  v.  King,  Winch,  5. 
In  the  case  of  a  copyhold,  the  Lord  Chancellor  doubted  whether  a  legal  forfeiture 
was  incurred  by  the  copyholder  working  a  quarry,  as  to  which  it  did  not  appear 
whether  it  had  been  opened  before  the  copyholder's  time;  or  by  grubbing  up 
boundary  hedges,  as  to  whieh  it  did  not  appear  whether  they  were  between  parts 
of  the  copyhold  or  between  the  copyhold  and  adjoining  freehold ;  and  by  top- 
pine  timber  trees  :  Peachy  t;.  The  Duke  of  Somerset,  1  Str.  447.  So  it  was 
doubted  whether  it  were  waste  for  a  copyholder  in  fee  to  dig  open  mines,  in  Lord 
Rutland  v.  Gie,  1  Sid.  152.  The  erection  of  a  new  house  on  a  copyhold, 
without  license,  was  held  to  be  no  forfeiture,  as  being  for  the  improvement  of 
the  tenement,  though  the  nature  of  the  land  was  altered :  Cecil  v.  Cave,  Yin. 
Abr.  Copyhold,  L.  c.  In  Simmons  v.  Norton,  7  Bing.  640,  it  was  held  that, 
in  support  of  a  general  plea  of  nul  wast,  evidence  could  not  be  given  that  the 
act  was  in  conformity  to  the  custom  of  the  country,  and  in  amelioration  of  the 
land ;  but  that  was  a  decision  merely  as  to  the  proper  method  of  raising  the 
question  on  the  record.  In  Burton's  Law  of  Real  Propertv,  411  (1335)  (ed. 
1830),  it  is  said,  "  The  tenant  of  a  copyhold  estate  of  inheritance  may  also 
forfeit  that  estate  by  waste.  But  reason  seems  to  require  that  the  waste  which 
is  attended  with  such  penal  consequences  should  be  either  an  invasion  of  the 
r*5l31  ^^^*^  property,  as  by  cutting  down  trees  without  beitkg  authorized  '*'by 
1-  '  -1  the  custom ;  or,  at  least,  some  act  or  neglect  which  tends  materially  to 
deteriorate  the  tenement,  or  to  destroy  the  evidence  of  its  identity.  To  this 
last  reason  may  also  be  referred  the  forfeiture  which  is  incurred  by  an  inolosure, 
or  other  alteration  of  boundaries."  [Parke,  J.  Suppose  the  bam  had  been 
the  sole  object  of  the  grant.]  In  tluit  case  the  act  miaht  have  destroyed  the 
identity  of  the  property,  and  then  the  jury  would  probably  have  found  that  it 

>  Per  Constable,  arg.  in  the  Abbot  of  Stratford's  case,  assented  to  by  Brian,  G.  J.,  of 
C.  P.,  Keil,  89. 
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did  damage.  In  ejectment  against  a  termor,  npon  a  special  proyiso  in  the 
lease,  giving  a  right  of  re-entry  upon  the  commission  of  waste  to  the  valae  of 
lOs.y  it  was  held  that,  when  buildings  of  more  than  that  valne  had  been  pulled 
down  and  others  substituted  for  them,  the  jury  shonld  have  been  directed  to 
ascertain  whether,  on  the  whole,  waste  had  been  committed  to  the  value  of  10«. : 
Doe  dem.  Earl  of  Darlington  v.  Bond  and  Others,  5  B.  &  C.  855,  and  Bayley, 
J.,  gave  as  a  reason,  that  it  was  possible  that  the  value  of  the  reversion  might 
be  increased  by  the  alteration.  Our,  adv.  vulL 

Denman,  C.  J.,  in  the' course  of  this  term  delivered  the  judgment  of  the 
Court. 

This  was  an  ejectment  for  ten  messuages,  in  the  manor  of  Princes  Risborough, 
in  the  county  of  Bucks,  which  was,  after  a  former  trial,  again  tried  before  my 
brother  Oaseles  and  a  special  jury  at  the  Summer  assizes,  1832,  for  that  county. 
The  lessor  of  the  plaintiff  was  lord  of  the  manor  of  Risborough,  and  the  defen- 
dant was  a  copyhold  tenant  of  that  manor;  and  the  ^premises  for  which  r^^ijn 
the  ejectment  was  brought  were  in  the  occupation  of  a  tenant.  On  the  ^  ^ 
81st  of  May,  1819,  Charles  Currie  was  admitted  tenant  of  the  premises,  in  trust  for 
Lord  George  Henry  Cavendish  (now  the  Earl  of  Burlington),  the  defendant.  The 
premises,  as  described  in  the  admission,  were  a  messuage  or  farmhouse,  with  all 
outhouses,  edifices,  buildings,  bams,  stables,  yards,  gardens,  orchards,  and  back- 
sides thereto  belonging,  and  also  certain  lands  therein  particularly  mentioned 
and  described.  There  were  two  bams  on  the  premises :  one  of  them  was  in  a 
rainous  state,  and  was  pulled  down  by  the  tenant.  Leave  was  asked  of  the 
steward  to  take  it  down,  but  it  was  refused :  the  bam  was  some  time  afterwards 
rebuilt  by  the  defendant.  The  ejectment  was  brought  for  alleged  waste,  in 
having  taken  down  and  removed  the  barn  without  license. 

Upon  the  evidence  given  on  the  trial,  the  Judge  left  three  questions  to  the 
jury. 

Ist.  Whether,  at  the  time  when  the  barn  was  pulled  down,  the  defendant 
had  no  intention  to  rebuild  it;  for  that  if  he  had,  there  was  no  ground  of  forfei- 
ture. 

2dly.  Whether  any  damage  was  occasioned  to  the  estate  by  pulling  down  and 
rebuilding  the  barn ;  stating,  that  if  they  found  there  was  not,  he  would  reserve 
for  the  opinion  of  the  Court  whether  this  was  an  answer  to  the  action. 

3dly.  As  to  the  existence  of  the  custom,  and  particularly  whether  it  autho- 
rized the  pulling  down  all  buildings  generally,  or  only  those  additional  ones 
which  the  tenant  himself  had  erected. 

The  jury  found  that  the  defendant  did  not  contemplate  the  rebuilding  the  bam ; 
that  the  estate  would  have  sustained  no  damage  if  the  bam  had  not  been 
^rebuilt;  that  by  the  custom,  a  man  may  pull  down  what  he  has  built,  r^ieci  ^n 
but  not  generally.  I-        ^ 

A  verdict  was  taken  for  the  plaintiff,  with  liberty  for  the  defendant  to  move 
to  enter  a  nonsuit,  if,  npon  the  finding  respecting  damage,  the  Court  think  him 
entitled  so  to  do. 

By  the  general  custom  of  copyholds,  if  a  copyholder  commits  waste,  it  is  a 
forfeiture,  Com.  Dig.  Copyhold,  M.  3 ;  for  which  he  cites  1  Roll.  508, 1.  31 ; 
Moore,  392;  Owen,  17 ;  in  which  last  case  it  is  said  that  all  waste  done  by  a 
copyholder  is  forfeitable. 

In  the  quotation  from  Roll.  Abr.,  the  language  is,  if  a  copyholder  commits 
waste  against  the  custom  of  the  manor,  this  b  a  forfeiture ;  and  for  that  he  cites 
Clifton  V.  Molyneux,  4  Coke,  27,  where  the  qualification  is  stated  that  it  most  bo 
waste,  according  to  the  custom  of  the  manor. 

But  without  considering  whether  the  custom  of  the  manor  need  be  taken  into 
consideration  or  not,  the  custom  here  found,  is  that  the  copyholder  may  pull 
down  what  he  has  built,  but  not  generally. 

Then  a  question  arises,  is  the  pulling  down  a  bam  waste  ? 

The  instances  and  cases  where  waste  has  been  considered  as  applicable  to 
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boildingB,  are  almost  alias  to  houses  or  mills;  but  there  are  some  where  waste 
has  been  assigned  as  to  outbuildings.  In  Brooke's  Abridgment,  Waste,  pi.  67, 
waste  was  assigned,  among  other  things,  in  a  stable.  In  Dyer,  108,  it  was  as- 
signed in  a  stable.  In  Rastal  v.  Turner,  Cro.  Eliz.  598,  which  was  a  case  of  for- 
feiture of  copjholds  for  waste  in  burning  an  outhouse,  no  doubt  was  made  as  to 
P5161  ^^  ^^°S  &  forfeiture  by  the  "^person  who  did  it ;  but  the  case  was  de- 
^  -'  cided  on  its  being  done  in  collusion  for  some  purposes  as  to  the  estate, 
or  the  person  connected  with  the  copyhold. 

In  Townsend's  and  ComwaH's  Tables  of  Pleading,  there  are  several  prece- 
dents referred  to  of  waste  being  assigned  in  various  sorts  of  outbuildings. .  And 
in  the  statute  of  Marlbridge,  52  Hen.  3,  c.  24,  it  is  enacted  '<  that  farmers, 
daring  their  terms,  shall  not  make  waste  nor  exile  of  house,  woods,  and  men, 
Dor  of  anything  belonging  to  the  tenements  that  they  have  to  farm."  And 
though  waste  be  by  the  common  law,  this  may  be  considered  as  a  legislative  ex- 
position of  the  subjects  in  which  waste  may  be  committed.  On  the  words, 
"  nor  of  anything  belonging  to  the  tenements  which  they  have  to  farm,"  Lord 
Coke,  in  the  2d  Institute,  146,  says,  ''  there  were  before  particularly  named  de 
domibos  boscis  et  hominibus ;"  and  these  other  words,  ''  of  anything  belonging 
to  the  tenements  that  they  have  to  farm,"  comprehend  lands  and  meadows 
belonging  to  the  farm. 

Lord  Coke,  therefore,  must  be  supposed  to  consider  that  the  word  houses 
iaclades  all  outbuildings ;  if  not,  the  general  words  hero  used  would  certainly 
eitend  to  them. 

We  are,  therefore,  of  opinion,  that  the  pulling  down  a  bam,  taken  absolutely, 
is  such  waste  as  subjects  the  copyhold  tenant  to  a  forfeiture.  But  there  is 
mother  principle  applicable  to  waste,  that  is,  the  smallness  of  the  value,  and 
there  are  a  great  number  of  old  authorities  to  say,  that  if  the  value  be  very 
small,  the  consequences  of  waste  do  not  attach.  , 

They  will  be  found  collected  in  2  Roll's  Abr.  824,  Comyn's  Dig.  Tit.  Copy- 
rtci7T  hold,  M.  3,  and  Waste,  E.  1. ;  ♦Viner's  Abr.  Tit.  Copyhold,  K.  c,  and 
I-  'J  Waste,  N.;  2  Saunders,  259,  Green  v.  Cole,  notes.  See  also  The 
Keepers  of  Harrow  School  v.  Alderton,  2  Bos.  &  Pul.  86.  Some  of  these 
authorities  are  not  directly  in  point,  for  they  are  decided  upon  the  statute  of 
Gloucester,  and  in  actions  of  waste,  and  between  landlord  and  tenant.  And 
it  is  laid  down  by  Lord  Chancellor  Loughborouqh,  in  Dench  v,  Bampton,  4 
Ves.  jun.  706  (see  Richards  v.  Noble,  3  Mer.  673),  that  an  action  of  waste  will 
Dot  lie  between  a  lord  of  a  manor  and  a  copyholder.  But  they  are  illustrations 
of  the  principle,  that  where  there  are  no  damages  there  can  be  no  waste ;  and 
to  this  effect  is  the  case  of  Barret  v.  Barret,  Hetley,  35,  where  C.  J.  Richard- 
son said,  ''  The  law  will  not  allow  that  to  be  waste  which  is  not  any  ways  pre- 
judicial to  the  inheritance." 

Upon  the  wbole,  there  is  no  authority  for  saying  that  an  act  can  be  waste 
which  is  not  injurious  to  the  inheritance,  either,  first,' by  diminishing  the  value 
of  the  estate,  or,  secondly,  by  increasing  the  burden  upon  it,  or  thirdly,  by  im- 
pairing the  evidence  of  title.  And  the  law  is  distinctly  laid  down  by  C.  J. 
kiCBABDSON  in  Barret  v.  Barrett,  cited  at  the  bar  from  Hetley's  Reports, 
35.  This  case  is  entirely  clear  of  the  two  former  grounds;  and  as  the  jury 
have  found  that  the  defendant  did  no  damage  to  the  estate,  it  follows  that  there 
was  no  waste  and  no  forfeiture.     The  rule  must  therefore  be  made  absolute. 

Rule  absolute.  . 


[*518]  *MACAJITHUR  v.  CAMPBELL.    Nov.  7. 

On  a  reference  of  a  eanse  and  all  matters  in  difference  by  a  Judge's  order,  one  of  the 
parties  moved  after  the  proper  time,  to  set  the  award  aside :  Held,  no  excuse  for 
the  delay,  that  the  arbitrator  made  an  exorbitant  charge  for  the  award,  in  oonse- 
)  of  whicJli  the  party  now  applying  did  not  take  it  up. 
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An  award  is  published  when  the  arbitrator  giveti  the  parties  notice  that  it  may  be  had 
on  payment  of  his  charges:  whether  they  be  reasonable  or  not. 

This  cause,  and  all  matters  in  difference  between  the  parties,  were,  by  an 
order  of  Lord  Tentsrden,  referred  to  an  arbitrator ;  the  costs  of  the  suit  and 
reference  to  abide  the  event  of  the  award.  The  arbitrator,  on  the  13lh  of  No- 
Tember,  1882,  gave  notice  that  he  had  made  his  award,  ready  to  be  delivered, 
on  payment  of  his  charges;  but  the  plaintiff,  considering  the  charges  exorbitant, 
did  not  take  up  the  award,  and,  consequently,  remained  in  ignorance  of  its 
contents  till  the  14th  of  March,  1833,  when  he  received  a  duplicate  of  the  award 
from  the  defendant^  in  whose  favor  it  was.  The  award  bore  date  the  12th  of 
November,  1832.  The  order  of  reference  having  been  made  a  rule  of  Court, 
the  plaintiff,  in  Easter  term,  1833,  obtained  a  rule  nisi  for  setting  the  award 
aside,  on  several  gronnds,  of  which  the  exorbitant  charge  was  one. 

Sir  James  Scarlett  now  showed  cause,  and  contended  that  the  application 
came  too  late,  and  that  the  plaintiff's  objection  to  pay  the  arbitrator's  demand 
was  no  excuse  for  the  delay )  to  which  point  he  cited  Musselbrook  v,  Dunkin,  9 
Bing.  605. 

FoUettj  contrk.  This,  being  a  reference  under  a  Judge's  order,  is  not  within 
9  &  10  W.  3,  c.  15,  s.  2,  and  therefore  it  was  not  necessary  that  the  motion 
^should  have  been  made  in  the  next  term  after  the  award  was  published.  r:(cxiQi 
[Parke,  J.  The  Court  adopts  the  provision  of  that  statute  as  a  rule  in  I-  ^ 
other  cases.]  At  all  events,  the  circumstances  of  thb  case  take  it  out  of  the 
rule.  [Den MAN,  C.  J.  You  do  not  state  that  you  applied  for  the  award,  and 
that  it  was  refused  because  an  exorbitant  fee  was'  not  paid;  though  I  do  not 
know  that  even  that  would  be  sufficient.]  In  Musselbrook  v.  Dunkin,  9  Bing. 
605,  TiNDAL,  C.  J.,  says,  referring  to  the  words  of  the  statute,  which  directs 
that  a  motion  to  set  aside  an  award  shall  be  made  before  the  last  day  of  the  term 
next  after  the  award  shall  have  been  made  and  published: — '<The  qnestion  is, 
what  is  meant  by  the  word  publtshed  f  I  think  that  word  is  satisfied  by  the 
award's  having  been  made,  and  notice  having  been  given  to  the  parties  that  it 
is  within  their  reach,  on  payment  of  just  and  reasonable  expenses."  Then  the 
award  here  was  not  published  on  the  13th  of  November,  for  the  parties  were 
not  then  informed  that  it  could  be  had  on  such  terms.  The  Lord  Chief  Jus- 
tice proceeds : — ''And  I  concur  in  thinking  that  the  award  cannot  be  said  to  be 
ready,  when  it  only  is  to  be  had  on  submitting  to  a  wrongful  demand."  Now, 
to  discharge  this  rule  upon  the  ground  suggested,  the  Court  must  decide  that 
an  award  is  published,  when  notice  has  been  given  to  the  parties  that  it  is  to 
be  had  on  payment  of  an  exorbitant  demand.  It  is  not  clear  that  there  was 
any  authority  by  which  these  charges  could  have  been  taxed;  and,  if  so,  the 
pluntiff  could  take  no  course  but  that  which  he  has  adopted.  [Parkk,  J.  If 
the  award  was  not  published  when  the  notice  was  given  to  the  parties,  the  arbi- 
trator *might  have  altered  it  afterwards,  which  will  scarcely  be  contended.]  rifMK\ 
That  shows  that  the  publication  of  an  award  is  not  merely  its  being  I-  ^  -' 
ready  on  payment  of  a  moderate  sum. 

Denman,  C.  J.  Wc  are  all  of  opinion  that  the  plaintiff  ought  to  have  come 
to  the  Court  sooner :  and  we  do  not  think  the  Court  would  have  a  difficulty  in 
dealing  with  an  arbitrator  who  made  exorbitant  charges.  If  the  ground  alleged 
for  the  delay  in  this  case  were  held  available,  litigation  might  be  kept  up  for 
ever.  It  is  indeed  said  by  the  Lord  Chief  Justice  in  Musselbrook  v.  Dunkin, 
9  Bing.  605,  that  an  award  is  published  when  the  parties  have  notice  that  it  is 
within  their  reach  on  payment  of  such  expenses  as  are  just  and  reasonable. 
But  I  think  these  last  words  need  not  form  part  of  the  definition. 

Pabke,  TauntoN;  and  Patteson^  Js.,  concurred.  Rule  discharged. 
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[»521]  *DOMETT  and  Others  i;.  BECKFORD. 

In  indeMtatiia  Msnmpsit  for  freight,  it  Appeared  that  goods  were  laden  in  Jamaica,  on 
boifd  the  plaintiffs'  ship,  aecording  to  a  bill  of  lading,  which  stated  them  to  have 
heen  shippied  by  W.  J.,  on  a  Teasel  bonnd  for  London,  on  aooonnt  of  the  defendant, 
end  that  thej  were  to  be  delivered  in  London  to  the  consignees,  paying  freight  for  the 
same  at  the  rate  therein  mentioned  ;  the  goods  so  shipp^  were  the  property  of  the 
defendant.  The  captain  haying  deliTcred  the  goods  to  the  consignees  without  receiv- 
ing the  freight,  it  was  held  that  the  defendant  was  liable  by  law  to  pay  the  freight  to 
the  shipowners ;  and  that  independently  of  any  express  contract  by  charterparty. 

Indebitatus  assumpsit  for  freight,  primage,  and  pierage,  due  from  the  de- 
fendant to  the  plaintiffs,  in  respect  of  the  carriage  of  certain  goods  and  mer- 
chandise mentioned  in  the  declaration.  Plea,  general  issue.  At  the  trial 
before  Penman,  C.  J.,  at  the  London  sittings  after  Trinity  term,  1833,  the 
followiog  £ict8  were  admitted  : — ^<  The  goods  mentioned  in  the  declaration  were 
shipped  in  the  island  of  Jamaica,  on  hoard  the  ship  William  Bryan,  belonging 
lo  the  plaintiffs,  according  to  the  following  bill  of  lading: — ' Shipped,  in  good 
order  and  well  conditioned,  by  W.  Jackson,  in  the  ship  William  Bryan,  bound 
for  London,  145  hogsheads  of  sugar,  and  forty-eight  puncheons  of  rum,  on  ao- 
ODont  of  W.  Beckford,  Esq.,  being  marked  and  numbered  as  in  the  margin,  and 
arc  to  be  delivered  at  the  West  India  Docks,  in  the  port  of  London  (with  the 
nsTial  risks  expressly  excepted),  unto  Messrs.  Plummer  and  Wilson,  or  to  their 
assign^  paying  freight  for  the  said  sugar  at  5s.  sterling  per  hundred  weight, 
and  rum  at  6J.  sterling  per  imperial  gallon,  with  primage  and  average  accus- 
tomed.' The  arrival  of  the  ship  was  reported  on  the  30th  of  August,  1830, 
tod  a  freight  note  for  622/.  10s,  4c/.  (which  was  admitted  to  be  the  just  amount 
of  the  freight,  primage,  and  pierage,  pavable  for  the  shipment  and  carriage  of 
the  goods),  was,  on  that  day,  delivered  by  the  agents  of  the  plaintiffs,  who  re- 
ported the  ship  to  Plummer  and  Wilson,  the  consignees  named  in  the  bill  of 
l^-ooi  lading.  The  goods  were  the  property  of  the  ^defendant,  and 'were 
^  -'  shipped  and  consigned  by  W.  Jackson,  his  attorney  in  Jamaica,  on  the 
aooonnt  and  risk  of  the  defendant,  and  afterwards  delivered  to  Plummer  and 
Wilson  as  his  consignees  in  London,  and  were  sold  by  them  as  such  consignees, 
and  the  net  proceeds  thereof,  after  setting  off  the  freight  and  charges  in  ques- 
tion, were  carried  by  them  to  the  credit  of  the  defendant's  account  with  them. 
Plummer  and  Wilson  stopped  payment  on  the  27th  of  November,  1830 ;  and 
a  commission  of  bankrupt  issued  against  them  in  the  December  following,  under 
which  they  were  found  and  declared  bankrupts,  and  the  amount  in  question  had 
not  then,  nor  has  it  since,  been  paid  to  the  plaintiffs." 

For  the  defendant,  it  was  contended,  that  the  plaintiffs,  having  undertaken 
by  the  bill  of  lading  (which  was  the  only  evidence  of  the  contract  between  the 
parties),  to  deliver  to  the  consignees,  they' paying  freight,  were  bound  to  with- 
hold the  goods  from  the  consignees  until  payment  of  the  freight }  and  having 
deliTered  them  without  having  insisted  on  such  payment,  they  had  no  claim  on 
the  consignor,  and  Drew  v.  Bird,  1  Moody  &  M.  156,  was  relied  upon.  On  the 
other  hand,  it  was  contended,  for  the  plaintiffis,  that  from  the  fact  stated  in  the 
bill  of  lading  that  goods  had  been  laden  on  board  the  plaintiffs'  ship,  and  bound 
for  London,  and  were  to  be  delivered  there,  the  law  would  imply  a  contract  on 
the  part  of  the  owner  of  those  goods  to  pay  freight,  and  that  the  clause  in  the 
bill  of  lading  as  to  the  consignee's  paying  freight  was  introduced  solely  for  the 
benefit  of  the  shipowners,  to  enable  the  latter  to  receive  payment  from  the  con- 
PS2S1  ^S'^^^^f  ^^  ^^^y  ^liought  fit,  and  that  it  did  *not  preclude  the  ship- 
*-  ^  owners,  in  default  of  payment  by  the  consignees,  from  suing  the  con- 
lignon ;  and  Eiarker  v.  Havens,  cited  in  the  American  edition  of  Abbott  on 
Shipping,  and  in  1  Moody  &  M.  157,  note  (a),  was  referred  to.  The  Lord 
Chief  Justice  was  of  opinion,  that  the  defendant,  the  owner  of  the  goods,  and 
on  whose  account  they  were  shipped,  was  prim&  facie  liable  to  pay  freight^  and 
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that  the  clause  in  the  bill  of  lading,  "  that  the  goods  were  to  be  delivered  to 
the  consignees,  they  paying  freight  for  the  same/'  being  introduced  merely  for 
the  benefit  of  the  master  or  shipowner,  did  not  make  it  compulsory  on  the  latter 
to  withhold  the  delivery  of  the  goods  until  payment  of  freight  by  the  consignee, 
and,  consequently,  that  the  owner  of  the  goods  was  not  discharged  from  his 
primary  liability  by  the  neglect  of  the  shipowner  to  obtain  payment  from  the 
consignee.  The  defendant  then  called  several  witnesses  to  show,  that  by  the 
custom  of  merchants  in  the  port  of  London,  the  shipowner,  by  delivering  the 
goods  to  the  consignee  named  in  the  bill  of  lading,  lost  all  claim  on  the  con- 
signor ;  but  he  failed  in  establishing  that  custom,  aod  a  verdict  was  found  for 
the  plaintiffs,  liberty  being  reserved  to  the  defendants  to  move  to  enter  a  non- 
suit. 

F.  PoUockf  in  this  term,  moved  accordingly.  The  only  evidence  of  any  con- 
tract to  pay  freight  was  the  bill  of  lading  signed  by  the  agent  of  the  plaintiffs. 
By  that  the  plaintiffs  undertook  to  deliver  the  goods  in  London  to  the  con- 
signees, they  paying  freight.  There  was  no  evidence  of  any  contract  by  th^ 
consignor  to  pay  freight,  and  the  law  will  not,  under  these  circumstances  imply 
♦one.  In  Penrose  t;.  Wilks,  Abbott  on  Shipping,  281  (5th  edit.);  rtcon 
Tapley  v.  Martens,  8  T.  K  451 ;  Christy  v.  Rowe,  1  Taunt.  300 ;  and  L  ^^J 
Shepard  v.  Dc  Bernales,  13  East,  565,  there  were  charterparties,  whereby  the 
shipper  expressly  stipulated  to  pay  the  freight }  but,  in  this  case,  there  was  no 
charterparty ;  and  in  Dre'w  v.  Bird,  1  Moody  &  M.  156,  where  a  bill  of  lading 
stated  that  the  goods  were  '<  shipped  by  the  consignor,  to  be  delivered  to  the 
consignee  or  his  assigns,  he  or  they  paying  freight,"  Lord  Tenterden  held  at 
nisi  prius,  that  if  the  goods  were  delivered  without  receiving  freight^  the  con- 
signor was  not  liable  for  the  freight,  there  being  no  charterparty. 

Parke,  J.  As  soon  as  these  goods  (which  were  the  property  of  the  defen- 
dant), were  shipped  in  the  plaintiffs'  ship,  to  be  carried  from  Jamaica  to  Lon- 
don, the  defendant,  even  before  any  bills  of  lading  were  signed,  became  liable 
by  law  to  pay  freight,  unless  that  liability  be  controlled  by  special  custom,  and 
of  that  there  is  no  proof.  From  the  fact,  that  the  goods  were  laden  on  a  ship 
to  \>e  conveyed  from  Jamaica  to  London,  the  law  will  imply  a  contract  by  the 
owner  of  those  goods  to  pay  for  the  carriage.  The  only  difference  between  the 
present  case  and  Shepard  v,  De  Bernales,  13  East,  565,  is,  that  in  this  case  a 
contract  to  pay  freight  is  implied  by  law  from  the  fact  of  the  defendant  having 
shipped  his  goods  on  board  the  plaintiffs'  ship,  to  be  carried  from  Jamaica  to 
London.  In  the  other  case,  there  was  an  express  contract  by  charterparty ;  bat 
it  was  there  decided,  that  the  clause  in  the  bill  of  lading,  <'  he  or  they  paying 
freight  for  the  said  goods,"  was  introduced,  not  for  the  *bcnefit  of  the  pitKoci 
shipper,  but  for  that  of  the  master  or  shipowner,  and  was  intended  to  I-  ^ 
give  the  latter  the  option  of  insisting,  if  he  thought  fit,  on  receiving  the  freight 
before  he  should  make  delivery  of  the  goods;  and  that  it  did  not  cast  the  duty 
on  the  captain,  at  his  peril,  of  obtaining  the  freight  from  the  consignee  at  the 
time  of  delivery ;  but  that  if  he  did  not  get  it  from  him,  he  might  insist  on 
receiving  it  from  the  consignor.  I  have  not  the  least  doubt,  that  in  this  case, 
the  defendant,  who  is  the  owner  of  the  goods,  is  liable  to  pay  freight  to  the 
plaintiffs. 

Taunton,  J.,  concurred. 

Patteson,  J.  Shepard  v.  De  Bernales,  13  East,  565,  shows  that  the  clause 
in  the  bill  of  lading  was  introduced  for  the  benefit  of  the  master  only,  and  not 
for  that  of  the  consignor,  and  consequently  the  master  is  not  bound  to  the  con« 
signor  to  withhold  the  delivery  of  the  goods  unless  the  consignee  or  his  assigns 
pay  the  freight.  In  Christy  v.  Rowe,  1  Taunt.  300,  the  Court  of  Common 
Pleas  held,  that  the  master  was  not  bound  at  his  peril  to  insist  upon  hiB  freight 
at  the  time  of  delivering  the  goods ;  but  that  if  he  delivered  the  goods,  and 
could  not  afterwards  get  the  freight  from  the  consignee^  he  might  sue  the  mer- 
chant on  the  charterparty.  Rule  refused. 
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[*626]  *The  KING  v.  The  Inhabitants  of  WICK  ST.  LAWRENCE.  Nov.  9. 

An  order  of  Bessions,  quashing  an  order  of  remoTal  generally,  is  conclasWe  OTidence 
between  the  parties  to  the  appeal,  that  when  the  order  of  remoTal  was  made,  the 
appellant  parish  was  not  bound  to  receiTO  the  pauper,  but  it  is  only  prima  facie  eyi- 
dence,  that  the  pauper  was  not  settled  in  that  parish ;  and,  therefore,  upon  the  trial 
of  an  appeal  between  the  same  parishes  against  a  seoond  order  of  remoral  of  the 
same  party,  the  removing  parish  may  show  by  parol  evidence  that  the  first  order  of 
removal  was  quashed  on  Uie  ground  that  the  pauper  resided  on  a  tenement  of  his 
own,  which  made  him  irremovable,  though  it  did  not  confer  a  settlement ;  and  that 
he  afterwards  sold  the  tenement,  and  thereby  became  removable. 

On  appeal  against  an  order  of  two  justices,  made  in  1832,  for  the  removal  of 
Elizabeth  the  wife  of  Isaac  Harle  (who  had  lately  left  the  parish  of  Banwell),  and 
children  of  the  said  Isaac  Harle  and  Elizabeth  his  wife,  from  the  parish  of 
Banwell  to  the  parish  of  Wick  St.  Lawrence,  in  the  county  of  Somerset,  the 
sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  follow- 
ing case : — 

It  was  proved  that  the  paupers  were,  in  1822,  removed  by  an  order  from  the 
respondent  to  the  appellant  parish  ;  against  which  order  there  was  an  appeal  to 
the  Easter  sessions  in  that  year ;  and  that  the  respondents  having  discovered 
before  those  sessions  that  the  paupers  were  irremovable,  by  reason  of  their  resid- 
ing on  a  tenement  purchased  by  the  pauper  Isaac  for  less  than  30^.  determined 
to  abandon  their  order  of  removal }  that  the  reason  was  communicated  by  the 
then  attorney  of  the  respondents  to  the  then  attorney  of  the  appellants,  but  no 
mention  of  the  same  was  made  to  the  Court ;  and  at  the  said  sessions  an  order 
was  made  by  the  consent  of  all  parties  for  quashing  the  said  order  of  removal| 
in  which  order  of  sessions  no  mention  was  made  of  the  ground  on  which  the 
same  was  quashed.  The  Court  (on  the  hearing  of  the  present  appeal),  think- 
ing themselves  bound  to  admit  the  evidence  above  stated,  overruled  an  objection 
r*5271  ^  ^^  made  by  the  connsel  for  the  '^'appellants ;  and  upon  proof  that  the 
L  -I  pauper  Isaac  did,  before  the  order  of  Removal  now  appealed  against,  sell 
the  tenement  which  rendered  him  irremovable,  and  that  he  had  before  1822 
obtained  a  legal  settlement  in  the  appellant  parish,  the  Court  confirmed  the  last 
order  of  removal.  If  the  Court  of  King's  Bench  should  think  that  the 
court  of  quarter  sessions  improperly  admitted  such  evidence,  and  that  the 
order  of  sessions  in  1822  was,  as  between  the  present  parties,  conclusive  of  the 
pauper's  settlement  at  that  time,  the  order  now  appealed  against  was  to  be 
quashed. 

Erie  and  Moody  in  support  of  the  order  of  sessions.  The  order  of  sessions 
in  1822  was  not  conclusive  evidence  that  the  pauper  at  the  time  of  the  order  of 
removal  then  appealed  against,  was  not  settled  in  the  appellant  parish;  and 
parol  evidence  was  admissible  to  explain  the  ground  upon  which  the  judgment 
of  the  court  of  quarter  sessions  proceeded.  The  general  rule  is,  that  the  judg- 
ment of  a  court  of  competent  jurisdiction  directly  on  the  point  is,  as  evidencOi 
conclusive  between*  the  same  parties  upon  the  same  matter  directly  in  questioui 
Duchess  of  Kingston's  case,  20  Howell's  St.  Tr.  538  (note),  and  that  on  the 
principle  that  no  matter  once  litigated  and  determined  by  proper  authority 
shall  a  second  time  be  brought  into  controversy  between  the  same  parties.  The 
order  of  sessions  therefore,  made  in  1822,  was  conclusive  between  the  contend* 
ing  parishes  only  as  to  the  point  thereby  decided.  Now,  by  that  order,  the 
Court  only  decided  that  the  appellant  parish  was  not  bound  to  receive  the  pau- 
P5281  P^'.^^^°  ^^  ^>^^'  ^^  removal  was  made ;  and  that  may  have  been  "^either 
^  -'  because  the  party  was  not  chargeable  or  was  irremovable,  or  because  the 
order  was  defective  for  want  of  form,  or  because  he  was  not  settled  in  the  parish. 
Bex  V.  Saint  Andrew's  Holbom,  6  T.  B.  613,  shows  that  if  it  had  appeued  on 
the  fisce  of  the  proceedings  that  the  order  of  removal  had  been  quashed  for  want 
of  form,  it  woidd  not  have  been  evidence  that,  at  the  time  whan  it  was  nktde. 
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tbe  pauper's  settlement  was  not  in  the  parish  to  which  he  was  directed  to  be 
removed.  In  Osgathorpe  v.  Diseworth,  2  Str.  1256,  Burr.  S.  C.  261,  a  pau- 
per was  removed  by  an  order  of  two  jastices  from  Diseworth  to  Osgathorpe, 
and  the  order  on  appeal  was  quashed.  He  was,  by  a  second  order,  sent  from 
Diseworth  to  Osgathorpe  as  a  certificate  man,  and  upon  appeal  it  was  stated  that 
the  first  removal  was  before  he  became  chargeable,  and  the  second  after  he 
became  so ;  and  the  sessions  were  of  opinion  that  the  first  determination  was 
not  final  between  the  parties,  and  therefore  confirmed  the  second  order  of  re- 
moval ;  and  on  motion  to  quash  the  last  two  orders,  on  the  ground  that  the  first 
judgment  of  the  court  of  sessions  was  final  between  the  parties,  this  Court  held 
it  was  not  final,  and  that,  because  it  appeared  by  evidence  that  it  proceeded  on 
the  ground  that  the  pauper  was  not  removable  when  the  first  order  was  made. 
The  special  ground  for  quashing  the  first  order  of  removal  was  not  stated  on  the 
face  of  the  order  of  sessions ;  but  was  stated  (and,  it  must  be  presumed,  was 
proved)  to  the  court  of  quarter  sessions  upon  the  trial  of  the  second  appeal ;  and 
if  it  was  competent  to  tbe  removing  parish,  in  that  case,  to  show  by  evidence 
that  the  reason  for  the  court  of  quarter  sessions  Squashing  the  first  order  r^goQi 
of  removal,  was  because  the  pauper,  at  the  time  when  it  was  made,  was  L  "  •' 
not  chargeable,  it  must  also  be  competent  to  the  removing  parish,  in  this  case,  to 
give  evidence  that  he  was  irremovable  for  a  temporary  cause.  Rex  t;.  Wheelock, 
5  B.  &  C.  511,  is  also  a  direct  authority  to  show  that  such  evidence  is  admis- 
sible. There,  this  Court  refused  a  mandamus  to  the  justices  at  sessions  to  make 
a  special  entry  on  their  proceedings,  that  an  order  of  removal  was  quashed  for 
want  of  proof  of  chargeability,  because  the  respondent,  on  the  trial  of  another 
appeal  against  another  order  of  removal  of  the  same  party,  might  explain  by 
evidence  the  particular  ground  on  which  the  former  order  was  quashed.  [Taun- 
ton, J.  It  would  be  most  inconvenient,  and  would  lead  to  great  expense,  if 
it  were  competent  to  parties  to  give  parol  evidence  to  explain  the  particular 
ground  of  the  judgment.]  That  objection  would  apply  in  many  other  cases, 
where  a  judgment  in  a  former  action  does  not  specify  the  particular  ground  on 
which  it  proceeded.  Where  a  judgment  is  pleaded  in  bar,  and  the  real  merits 
of  the  action  have  not  been  at  all  inquired  into  in  the  former  proceeding,  issue 
may  be  taken  on  the  fact :  Hitchen  v.  Campbell,  2  W.  Bl.  779,  827 ;  6  Wils. 
804.  A  recovery  in  one  action  is  no  bar  of  a  second,  where  on  the  trial  of 
the  first  action,  no  evidence  was  given  in  support  of  the  claim  on  which  the 
second  is  founded,  Seddon  v.  Tutop,  6  T.  R.  607.  If  there  be  a  reference  of 
all  matters  in  difference  between  the  parties,  and,  after  an  award  is  made,  either 
party  bring  an  action  against  the  other  for  a  m%tter  in  difference  which  subsisted 
at  the  time  of  the  submission,  parol  evidence  may  be  given  to  *show  r^coQi 
that  that  matter  was  not  brought  before  the  aroitrator,  Golightly  t;.  I-  ^ 
Jellico,  4  T.  R.  147,  note  (a).  In  Rex  v,  Denbighshire,  1  B.  &  Ad.  616,  an 
appeal  was  dismissed,  on  the  ground  that  it  was  entered  on  behalf  of  one  over- 
seer only,  and  then  a  second  notice  was  given  by  two.  The  second  appeal  was 
heard  and  decided  on  the  merits  in  favor  of  the  appellants^  and  this  Court 
refused  to  disturb  that  decision.  [Taunton,  J.  There  a  new  state  of  hcts  had 
intervened.]  So  it  has  here ;  for  the  pauper  had  parted  with  the  property 
which  made  him  irremovable  at  the  time  when  the  first  order  was  made.  In 
1822  he  was  in  possession  of  a  property  too  small  to  give  him  a  settlement,  but 
which  made  him  irremovable.  This  point  is  adverted  to  in  Phillips  on  Evidence, 
vol.  i.  p.  329  (7th  edit.),  where  it  is  said  that  it  will  be  competent  to  the 
respondents  to  prove  that  the  judgment  in  the  former  appeal,  reversing  the 
order  of  removal  of  the  pauper,  was  given,  not  on  inquiry  into  the  settlement^ 
but  on  the  preliminary  objection  that  the  pauper  was  not  chargeable. 

The  Solicitor-General,  and  Rogers,  oontHL.  A  judgment  of  a  court  of  quarter 
sessions,  confirming  an  order  of  removal,  being  in  rem,  is  oonolosivei  not  only  as 
between  the  contending  parishes,  but  against  all  the  world,  that  the  pauper  was, 
at  the  time  of  that  order,  settled  in  the  parish  to  whid^  he  was  removed;  but  a 
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judgment  of  a  court  of  quarter  Bessions,  qaashing  an  order  of  removal,  without 
assigning^  on  the  face  of  it,  any  special  reason  for  doing  so,  is  conclusive  against 
the  removing  parish,  that  the  pauper,  at  the  time  when  the  order  was  made, 
r*5311  *^^  °^^  settled  in  the  parish  to  which  he  was  removed,  and  that  on  the 
I-  -*  presumption  that  the  order  was  quashed  on  the  merits,  and  that  the  ses- 
sions must  therefore  have  adjudged  that  the  pauper  was  not  settled  in  that 
parish  ;  nor  is  parol  evidence  admissible  to  show  that  the  decision  proceeded  on 
any  other  ground.  Secondly,  if  such  evidence  could  in  any  case  be  given  to  ex- 
plain the  ground  on  which  the  judgment  bad  proceeded,  it  cannot  be  done  in  the 
present  case,  because  the  order  was  quashed  by  consent,  and  the  special  ground 
attempted  to  be  proved  was  not  even  stated  to  the  court  of  quarter  sessions.  It 
has  been  the  general  understanding  of  the  profession,  that  an  order  of  sessions, 
quashing  an  order  of  removal,  is  conclusive  between  the  contending  parishes ; 
and  on  that  ground  it  has  been  a  frequent  practice  to  apply  to  the  court  of  ses- 
sions to  make  a  special  entry  of  the  ground  on  which  an  order  is  quashed.  In 
Rex  V.  St.  Andrew  Holborn,  6  T.  R.  613,  the  special  ground  for  quashing  the 
order  of  removal  was  stated  on  the  face  of  the  order  of  sessions.  In  Osgathorpe 
9.  Diseworth,  2  Str.  1256,  Burr.  S.  C.  261,  it  does  not  distinctly  appear,  from 
the  report,  whether  or  not  the  special  ground  for  quashing  the  first  order  of  re- 
moval was  stilted  on  the  face  of  the  order  of  sessions.  There  the  pauper,  at  the 
time  when  the  first  order  was  made,  must  have  been  removed  on  the  ground  that 
he  was  likely  to  become  chargeable ;  but  as  that  was  no  ground  for  removing  a 
certificated  man,  as  soon  as  the  certificate  was  produced,  the  order  must  have 
heen  quashed ;  but  afterwards  he  became  chargeable,  and  was  removed  a  second 
r*5S21  ^^^^'  [Patteson,  J.  Evidence  must  have  been  ^given  on  the  trial 
I-  -J  of  the  second  appeal  to  show  that  the  pauper  was  a  certificate  man,  though 
the  first  order  on  the  face  of  it  was  good.]  The  second  order  of  removal  must 
have  been  different  from  the  first.  The  first  must  have  stated  that  the  pauper 
was  likely  to  become  chargeable;  the  second,  that  he  was  actually  so.  In  Rex 
«.  Whelock,  5  B.  &  C.  511,  what  is  said  by  Batlet,  J.,  is  a  mere  obiter  dic- 
tum. It  was  sufficient  ground  for  the  decision  there,  that  the  sessions  had  pro- 
nounced their  judgment,  and  that  this  Court  is  not  a  court  of  error  from  that.  In 
Mungerhunger  v.  Warden,  cited  6  T.  R.  614,  two  justices  removed  a  pauper 
from  the  parish  of  Warden  to  the  parish  of  Mungerhunger,  which  appealed,  and 
the  order  was  reversed  for  a  defect  of  form ;  but  the  order  was  good.  After- 
wards the  parish  of  Mungerhunger  sent  the  pauper  back :  yet,  the  order  being 
good,  it  was  held  final,  and  a  bar  to  all  subsequent  orders.  Here  it  must  be  taken 
prim&  facie  that  the  first  order  of  removal  was  quashed  on  the  merits,  no  special 
ground  being  stated  on  the  face  of  the  order.  [Parke,  J.  The  parol  evidence 
rebuts  the  primft  facie  presumption  that  the  court  of  quarter  sessions  adjudicated 
on  the  settlement ;  it  shows  that  no  evidence  was  heard.]  That  evidence  was 
not  admissible.  The  Court  must  be  understood  to  have  adjudicated  only  on  the 
facts  legitimately  brought  before  them.  Assuming  that  evidence  might  have 
been  admissible  to  prove  that  the  order  was  quashed  because  the  pauper  was  ir- 
removable, there  was  no  sufficient  evidence  here  to  show  that  it  was  not  quashed 
on  the  merits  of  the  settlement.  The  only  proof  was,  that  the  parties  consented 
to  its  being  quashed. 

r^5331  *i>^^^J^^9  C.  J.  The  only  question  submitted  to  us  by  the  court  of 
l>  -*  quarter  sessions  is,  whether  the  parol  evidence  was  properly  admitted. 
The  justices  have  drawn  their  conclusion  from  the  facts  proved;  and  I  think  it 
sufficiently  appeared  that  the  consent  was  given  in  consequence  of  its  having 
been  discovered  that  the  pauper  was  irremovable.  The  question  as  to  the  admis- 
sibility of  the  parol  evidence,  depends  on  the  nature  of  the  point  actually  de- 
dded  by  the  court  of  quarter  sessions  when  they  quashed  the  first  order  of  re- 
moval ;  for  judgments  of  courts  of  competent  jurisdiction  directly  on  the  point 
are,  as  evidence,  conclusive  between  the  same  parties  upon  the  same  matter  di- 
rectly in  question  in  another  suit.    Upon  this  principle  a  judgment  of  the  court 
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of  sessions  confirmiDg  an  order  of  removal  is  conclasiye  not  only  agunst  th^ 
parish  to  which  the  removal  is  directed  to  be  made,  but  (being  a  judgment  in 
rem)  against  all  the  world,  that  the  pauper,  at  the  time  when  that  order  was 
made,  was  settled  in  the  parish  to  which  he  was  sent ;  for  that  is  the  point 
which  the  sessions  must  have  decided  when  they  confirmed  the  order  of  removal. 
An  order  of  sessions,  quashing  an  order  of  removal,  is  also  oonclnsive  between 
the  contending  parishes  as  to  the  point  decided  by  it.  Then  the  question  is, 
what  that  point  really  is.  It  is  that  the  parish  to  which  the  removal  was  di- 
rected to  be  made  was  not  bound  to  receive  the  pauper.  The  Court  may  have 
come  to  that  decision,  either  on  the  ground  that  the  pauper  was  not  settled  in 
the  parish  to  which  he  was  sent ;  or  that  he  was  not  chargeable,  or  was  t 
irremovable  when  the  order  was  ma^e.  That  being  the  effect  of  an  order  of 
sessions  quashing  an  order  of  removal,  it  seems  to  follow  that  if  "^it  r^e^on 
be  offered  as  evidence  to  prove  that  the  pauper  was  not  settled  in  theap-  ^  -' 
pellant  parish,  it  may  be  shown  by  parol  evidence,  that  the  judgment  proceeded 
upon  some  other  ground.  It  is  said  that  the  sessions  ought  to  have  made  a 
special  entry  of  the  ground  on  which  they  quashed  the  order  of  removal,  and 
that  there  being  no  such  entry,  it  must  be  presumed  that  they  decided  on  the 
merits }  but  in  Osgathorpe  v.  Diseworth,  2  Str.  1256,  Burr.  S.  G.  261,  there 
was  no  such  entry  on  the  face  of  the  order,  and  therefore  parol  evidence  most 
have  been  given  on  the  trial  of  the  second  appeal  to  show  that  the  pauper  was  a 
certificated  man  when  the  first  order  of  removal  was  made,  and  consequently  not 
chargeable.  That  is  an  authority  expressly  in  point;  and  in  Rex  v,  Wheeiock, 
5  B.  &  C.  511,  Batlet  and  Holroyd,  Js.,  refused  to  compel  the  seasiona  by 
mandamus  to  make  a  special  entry  of  the  cause  for  which  they  had  quashed  an 
order  of  removal ;  and  that  on  the  ground  that  the  party  had  his  remedy  by 
giving,  on  the  trial  of  a  second  appeal,  parol  evidence  of  the  distinct  ground  on 
which  the  order  of  removal  was  quashed.  It  is  said  that  admitting  parol  evi- 
dence to  explain  such  an  order  of  sessions,  will  be  inconvenient ;  but  supposing 
the  inconvenience  were  greater  than  any  I  can  see  in  the.  case,  injustice  is  the 
greatest  of  inconveniences,  and  when  an  order  of  removal  has  been  discharged, 
not  on  the  merits,  but  on  other  grounds,  it  would  be  great  injustice  if  it  could  be 
set  up  as  a  decision  on  the  merits,  by  a  party  who  knew  that  they  had  not  been 
inquired  into. 

Parke,  J.  The  only  question  referred  to  us  by  the  sessions,  is,  whether  they 
were  right  in  receiving  the  *parol  evidence.  It  is  not  for  us  to  inquire  pit5Q5-| 
whether  they  came  to  a  right  conclusion  on  that  evidence,  though  I  have  ^  '  ^ 
no  doubt  they  did;  but  the  only  question  now  is  as  to  the  admissibility  of  the 
parol  evidence,  and  I  think  it  would  lead  to  much  injustice  if  it  were  inadmissi- 
ble. There  are  two  rules  applicable  to  this  subject ;  one  is,  that  an  order  of 
sessions  confirming  an  order  of  removal  is  conclusive  against  all  the  world ;  thi 
other  is,  that  an  order  of  sessions  quashing  an  order  of  removal  is  conclasive 
between  the  contending  parishes;  but  it  is  conclusive  only  as  to  the  point  which 
it  decides,  t.  e.  that  at  the  time  when  the  order  of  removal  was  made,  the  appel- 
lant parish  was  not  bound  to  receive  the  pauper.  It  is  like  an  acquittal  upon  an 
indictment  for  not  repairing  a  road,  on  a  plea  of  not  guilty,  where  the  question 
of  liability  has  not  been  raised  on  the  record ;  such  acquittal  is  no  evidence  that 
the  parish  was  not  liable,  because  it  may  have  proceeded  on  a  different  ground, 
viz.;  either  that  the  road  was  not  out  of  repair,  or  was  not  a  public  highway. 
So  an  order  of  sessions,  quashing  an  order  of  removal,  may  have  proceeded, 
either  on  the  ground  that  the  pauper  was  not  settled  in  the  appellant  parish,  or 
that  he  was  not  chargeable,  or  that  he  was  irremovable.  By  analogy,  therefore, 
such  an  order  of  sessions  cannot  be  conclusive  evidence  that  the  pauper  was  not 
settled  in  the  appellant  parish.  I  think  it  would  have  been  better  if  the  Court 
had  held,  that  it  was  no  evidence  at  all  to  prove  any  of  the  facts  on  which  the 
decision  may  have  proceeded;  because  it  does  not  distlnotly  show  upon  the  £soe 
of  it,  on  what  ground  it  did  proceed.    The  cases,  howeveri  show  that  it  is  primi 
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facie  evidence  that  the  pauper  was  not  settled  in  the  appellant  parish ;  but  it 
pK,.n^-^  must  be  competent  for  the  ^respondents  to  show,  by  parol  evidence,  that 
1^  J  the  order  of  sessions  was  not  made  on  that  particular  ground,  for  other- 
wise the  J  would  be  subjected  to  great  injustice.  In  some  of  the  cases,  the  spe« 
cial  ground  for  quashing  the  order  of  removal  has  appeared  on  the  ffice  of  the 
order  of  sessions  -,  in  others,  it  has  not.  In  Osgathorpe  v.  Diseworth,  2  Str. 
1256,  Burr.  S.  C.  261,  the  special  ground  was  not  stated  on  the  face  of  the  first 
order  of  sessions.  Rex  v.  Wheelock,  5  B.  &  C.  511,  is  a  direct  authority  in 
favor  of  our  present  decision.  There  the  order  of  removal  was  quashed,  in  fact, 
for  want  of  proof  of  the  chargeability  of  the  person  removed ;  but  that  ground 
was  not  stated  on  the  face  of  the  order  of  sessions,  and  this  Court  refused  a 
mandamus  to  compel  the  sessions  to  state  that  ground  specially  in  their  order, 
because  the  respondents  might,  on  the  trial  of  a  second  appeal,  explain  by  evi- 
dence the  particular  ground  on  which  the  former  order  was  quashed.  Undoubt- 
edly parties  must  have  aright,  either  to  have  the  ground  stated  on  the  order,  or  to 
prove  it  afterwards  by  parol  evidence.  As  to  Mungerhunger  v.  Warden,  6  T. 
B.  614,  I  doubt  whether  that  is  any  authority  at  all :  it  does  not  appear  to  have 
been  decided  on  the  question  of  settlement.  It  is  a  general  rule,  that  the  judg- 
ment of  a  court  of  competent  jurisdiction  is  never  final  between  the  parties,  ex- 
cept as  to  the  point  on  which  the  court  has  adjudicated.  Now,  here,  the  point 
adjudicated  was  merely  that,  at  the  time  when  the  order  of  removal  was  made, 
the  appellant  parish  was  not  bound  to  receive  the  pauper ;  and  parol  evidence 
was  admissible  to  show  that  that  was  the  matter  really  adjudged. 
r^'SSTl  '*'Taunton,  J.  1  certainly  had  a  strong  impression  in  the  first  in- 
^  -*  stance,  that  the  decision  of  the  sessions  in  this  case  was  wrong.  In  the 
coarse  of  the  argument,  Mr.  Erie  has  removed  the  difficulties  I  entertained.  I 
think  this  falls  directly  within  the  authority  of  one  case  cited,  and  that  it  is  also 
within  the  scope  of  another.  I  would  be  the  last  person  to  disturb  the  general 
rule  laid  down,  that  an  order  of  sessions  quashing  an  order  of  removal  is  con- 
clusive between  the  contending  parishes,  and  that  an  order  of  sessions  confirm- 
ing such  an  order  is  conclusive  against  all  the  world.  But,  then,  an  order  of 
sessions  must  operate  with  reference  to  the  state  of  things  existing  at  the  time 
when  it  was  made.  Parol  evidence,  therefore,  was  admissible  here  to  show  the 
state  of  things  when  the  first  order  was  made,  and  explain  to  what  extent  it  was 
intended  to  operate.  The  argument  is,  that  if  the  parol  evidence  be  admisssible, 
it  appears  thereby  that  the  ground  for  quashing  the  first  order  of  removal  was 
altogether  temporary,  inasmuch  as  the  pauper  then  resided  on  a  tenement  which, 
being  his  own  property,  rendered  him  irremovable,  but  which  was  not  of  a  suffi- 
cient value  to  give  him  a  settlement ;  and,  therefore,  that  the  order  of  removal 
could  not  then  be  supported,  it  being  premature :  but  that  after  1^^22,  a  new 
state  of  things  arose :  the  pauper  sold  his  tenement,  and  was  no  longer  irre- 
movable :  the  right  to  remove  him,  which  was  only  suspended,  revived,  and  the 
sessions,  in  1832,  might  take  the  new  state  of  things  into  consideration.  I  think 
that  view  of  the  case  correct.  I  rely  chiefly  on  the  case  of  Osgathorpe  v.  Dise- 
worth, 2  Str.  1256 ;  Burr.  S.  C.  261 ;  I  do  not  place  so  much  dependence  on 
P^;.oQ'i  Bex  V.  ^Wheelock,  5  B.  &  C.  511,  because  there  the  point  now  before 
L  -^  the  Court  arose  incidentally,  and  not  directly.  But  I  cannot  distinguish 
this  case  from  Osgathorpe  v.  Bisewortb,  2  Str.  1256 ;  Burr.  S.  0.  261.  There 
the  pauper,  who  was  a  certificated  person,  was  removed  before  he  became  charge- 
able, and  a  second  order  of  removal  having  been  made,  upon  appeal  the  above 
fiu^ts  appeared  by  evidence  (which  must  have  been  given  to  explain  the  first 
order  of  sessions),  and  the  sessions  thought  the  first  determination  was  not  final 
between  the  parties,  and  made  their  order  accordingly.  On  motion  to  quash  the 
last  two  orders,  on  the  ground  that  a  reversal  is  final  between  the  parties,  the 
Court  said :  «  So  it  would  be  if  the  special  matter  did  not  appear :  a  certificated 
person  cannot  be  sent  back  until  he  is  actually  a  charge  :  a  removal  before  is 
premature :  the  consequence  of  which  only  is,  that  he  must  be  Buffered  to  remain 
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till  he  does  become  chargeable,  but  not  to  make  a  premature  removal  final  for 
ever.  The  last  orders  must  be  confirmed."  So  in  this  case,  as  long  as  the  paaper 
resided  in  the  parish  on  his  own  property,  he  was  irremovable ;  but  as  soon  as 
the  property  ceased  to  be  his,  he  became  removable.  If  a  dififerent  rule  were  to 
prevail  here,  the  consequence  would  be  to  make  a  premature  removal  decisive. 
1  think  the  evidence  was  properly  received,  and  that  this  case  is  not  distinguish- 
able from  Osgathorpe  v.  Disc  worth. 

Patteson,  J.  I  think  we  must  assume  that  the  sessions  were  satisfied  that 
the  first  order  of  sessions  was  made  on  the  ground  of  the  pauper  having  been 
irremovable.  If  they  were  not  so  satisfied,  they  would  not  have  sent  '^'tbe  r^cogi 
case  here.  It  is  admitted,  that  if  the  special  ground  for  quashing  the  first  *-  -' 
order  of  removal  had  appeared  on  the  face  of  the  order  of  sessions,  it  would  act 
have  been  conclusive.  The  question  then  is,  whether  the  parol  evidence  was 
properly  received.  Now  on  that  point  I  cannot  distinguish  this  case  from  Osga- 
thorpe V,  Diseworth,  2  Str.  1256;  Burr.  S.  0.  261.  I  think  it  would  be  much 
better  if  the  special  ground  for  quashing  an  order  of  removal  were  always  stated 
on  the  face  of  the  order  of  sessions,  because  it  would  then  be  unnecessary  to  give 
parol  evidence  on  the  trial  of  the  second  appeal,  which  is  always  attended  with 
great  expense :  but  on  the  authority  of  Osgathorpe  v.  Diseworth,  I  think  parol 
evidence  may  be  given  on  appeal  against  a  second  order,  to  explain  the  gronod 
on  which  the  first  was  quashed.  It  appears  that,  in  that  case,  the  ground  of 
quashing  the  first  order  of  removal  was  not  stated  in  the  first  order  of  sessions, 
but  that  it  was  stated  to  the  Court  on  the  trial  of  the  appeal  against  the  second 
order  of  removal.  Rex  v.  Wheelock,  5  B.  &  C.  611,  is  not  in  point,  but  I  am  at 
a  loss  to  see  how  the  Court  could  have  refused  a  mandamus,  unless  they  had  been 
of  opinion  that  upon  appeal  against  another  order,  parol  evidence  of  the  circam- 
stances  might  be  received,  for  otherwise  it  is  clear  that  the  party  must  have  s 
right  to  have  the  special  ground  appear  on  the  face  of  the  proceedings,  and  the 
Court  in  that  case  would  have  interfered  to  enforce  it. 

Order  of  sessions  confirmed. 


•The  KING  v.  The  Inhabitanta  of  ST.  MART  NEWINGTON.  ^.r .ni 

Nov.  9.  ■■       ^ 

A  enrate  licensed  by  the  bishop  at  a  yearly  salary,  according  to  the  67  G.  8,  c.  99,  re- 
sided in  the  rectory  house,  which  was  assigned  to  him  pursuant  to  the  same  statute, 
and  was  above  the  value  of  102.  a  year,  for  more  than  forty  days  before  the  passing  of 
69  G.  8,  c.  60 :  Held,  that  this  was  a  coming  to  settle  within  the  sUtute  13  &  U  Car. 
2,  c.  12,  and  that  a  settlement  was  gained  thereby. 

On  appeal  against  an  order  of  two  justices,  whereby  E.  J.  Sanders,  his  wife, 
and  child,  were  removed  from  the  parish  of  Saint  Mary  Newington,  in  the 
county  of  Surrey,  to  the  parish  of  Saint  Mary  Islington,  in  the  county  of  Mid- 
dlesex, the  sessions  quashed  the  order,  subject  to  the  opinion  of  this  Court  on 
the  following  case : — 

The  pauper's  prima  facie  settlement,  derived  from  his  father,  was  admitted  to 
be  in  the  parish  of  Islington,  and  the  question  was,  whether  his  father  had 
acquired  a  subsequent  settlement  under  the  following  circumstances.  In  the 
month  of  October,  1818,  the  pauper's  father,  the  Beverend  J.  B.  Sanders, 
entered  into  an  engagement  with  the  Reverend  J.  Mitchell,  the  rector  of  St. 
Nicolas  Cole  Abbey,  Old  Fish  Street,  London,  to  officiate  aa  curate  of  that 
parish  ^  and  it  was  agreed  that  he  should  have  80/.  per  annum,  and  the  rectory 
house  to  reside  in,  free  of  rent  and  taxes ;  and  about  that  time  he  commenced 
his  duties  as  a  curate.  On  the  12th  of  December  following,  the  Beverend  J. 
Mitchell  nominated  and  appointed  the  pauper!s  father  to  be  curate  of  the  said 
parish,  but  the  latter  did  not  go  to  reside  at  the  rectory  house  until  a  week  after 
Christmas,  1818 ;  and  on  the  2d  of  February,  1819,  a  license  was  granted  him 
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hj  the  Bishop  of  London,  pursuant  to  the  provisions  of  the  statute  57  G-.  8,  o. 
1^5411  ^^'  ^  P€^<>r°^  ^^^  office  of  'I'stipendiarj  curate,  in  reading  the  common 
L  J  prayer,  and  performing  other  ecclesiastical  duties  belonging  to  the  said 
office,  according  to  the  form  prescribed  in  the  Book  of  Common  Prayer;  and  the 
yearly  stipend  of  80/.  was  assigned  to  him,  to  be  paid  quarterly,  for  serving  the 
said  cure,  with  the  rectory  house,  wherein  he  was  directed  to  reside,  and  offices, 
free  of  rent,  repairs,  and  taxes. 

The  pauper's  father  did  all  the  duties  of  curate  from  October,  1818,  till  his 
death  in  the  year  1829 ;  and  from  a  week  after  Christmas,  1818,  till  his  death, 
he  resided  at  the  rectory  house,  which  was  a  separate  and  distinct  dwelling- 
house,  worth  more  than  10/.  a  year,  free  of  rent,  repairs,  and  taxes,  and  receiv- 
ing the  yearly  stipend. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  pauper's  father, 
by  occupying  the  rectory  house  in  the  manner  stated,  gained  a  settlement  in 
the  parish  of  Saint  Nicolas  Cole  Abbey,  Old  Fish  Street,  London. 

Bamewall  in  support  of  the  order  of  sessions.  The  question  is,  whether  a 
curate,  by  residing  in  a  rectory  house  which  is  above  the  annual  value  of  10/., 
can  be  said  to  have  come  to  settle  on  a  tenement  within  the  meaning  of  the  13 
&  14  Car.  2,  c.  12,  s.  1.  The  pauper's  father  went  to  reside  in  the  rectory 
house  one  week  after  Christmas,  1818 ;  he  therefore  resided  in  it  more  than 
forty  days  before  the  2d  of  July,  1819,  when  the  59  G.  3,  c.  50,  passed.  Now, 
the  lawful  possession  of  a  tenement  of  sufficient  value,  when  absolute  and  inde- 
pendent, with  some  interest  therein  which  is  sufficiently  permanent  to  denote  a 
coming  to  settle  according  to  the  words  of  the  13  &  14  Car.  2,  c.  12,  s.  1, 
r^r;.Mn-y  '''confers  a  settlement,  although  the  occupier  be  exempt  from  paying 
L  ^*^J  rent,  2  Nolan's  Poor  Law,  4.  Rex  v,  Lakenheath,  1  B.  &  C.  531,  is 
in  point.  There,  the  master  of  a  charity  school,  who  was  removable  from  his 
office  at  pleasure,  resided  for  seven  years,  rent  free,  in  a  house  of  the  annual 
Talue  of  10/.,  where  other  parish  schoolmasters  had  resided  before,  and  he 
underlet  part  of  the  house  to  the  parish  at  an  annual  rent :  it  was  held,  that 
this  was  a  coming  to  settle  upon  a  tenement  of  the  value  of  10/.  per  annum, 
within  the  meaning  of  the  13  &  14  Car.  2,  and  that  the  pauper  thereby  gained 
a  settlement.  Here  it  is  perfectly  clear  that  the  possession  was  lawful,  and  that 
the  curate  had  a  permanent  interest  independent  of  the  rector.  By  the  57  G. 
3,  c.  99,  s.  67,  the  latter  could  not  even  dispossess  the  curate  without  the  order 
of  the  bishop,  and  notice  pursuant  to  that  statute.  It  will  be  said  here,  that 
the  curate  took  no  interest  except  under  the  bishop's  license,  and  that  the  house 
was  assigned  to  him  for  the  more  convenient  performance  of  the  duties  of  his 
office.  Now,  if  the  curate  had  resided  merely  in  virtue  of  the  agreement  with 
the  rector,  his  possession  would  have  been  lawful,  and  the  house,  being  of  the 
required  value  of  10/.  a  year,  would  have  given  him  a  settlement ;  for,  till  the 
license  was  obtained,  he  had  an  interest  as  yearly  tenant,  defeasible  on  the 
bishop's  refusing  to  grant  a  license.  That  being  afterwards  granted,  the  inte- 
rest derived  from  the  agreement  with  the  rector  continued,  though  it  was  sub- 
ject to  the  contingency  of  the  bishop  revoking  the  license,  or  ordering  him  to 
deliver  up  possession. 

r*5431  *Thes{ger  and  Tidd  Pratt  control.  In  Rex  v.  Wantage,  2  East. 
I-  -'  65,  the  curate,  who  resided  in  a  rectory  house  for  six  years,  was  held 
not  to  gain  a  settlement  by  serving  an  office,  and  it  was  not  even  contended  that 
he  gained  a  settlement  by  renting  a  tenement.  [Ben man,  C.  J.  It  does  not 
appear  there  that  the  house  was  of  the  annual  value  of  10/.]  In  all  probability 
it  much  exceeded  that  value.  But  here  the  pauper's  father  did  not  reside  in 
the  rectory  house  in  the  character  of  tenant,  but  in  that  of  curate,  the  house 
having  been  assigned  to  him  by  the  bishop  for  the  more  convenient  performance 
of  the  duties  of  curate,  in  pursuance  of  the  57  O.  3,  c.  99.  By  section  64,  the 
bishop  may,  where  the  rector  is  not  resident,  allot,  for  the  residence  of  the 
curate,  the  parsonage  house  during  the  time  of  the  curate's  serving  the  care ; 


232  5  Barnewall  &  Adolphus.  [543 

by  section  66,  the  bishop  may,  upon  three  months'  notice  in  writing,  direct  the 
curate  to  give  up  possession ;  and  by  section  32,  all  contracts  for  letting  hoiuies 
of  residence  belonging  to  any  benefice,  in  which  houses  of  residence  any  spiritQal 
person  shall,  by  order  of  the  bishop,  be  required  to  reside,  or  which  shall  be 
assigned  or  appointed  as  a  residence  to  any  curate  by  the  bishop,  are  rendered 
null  and  yoid.  The  pauper's  father  could  acquire  no  interest  in  the  parsoDage 
by  his  agreement  with  the  rector,  independently  of  the  bishop's  license ;  and  by 
that  the  parsonage  house  is  assigned  for  the  convenient  performance  of  the 
duties  of  the  living,  and  upon  certain  conditions.  The  curate  is  to  give  up  pos- 
session on  three  months'  notice  from  the  bishop }  and  the  rector  cannot  dispos- 
sess him  without  an  order  from  the  bishop.  This  is  distinguishable  from 
*Kez  V.  Lakenheath,  1  B.  &  C.  531,  where  great  stress  was  laid  on  pucin 
the  circumstance  that  the  party  had  underlet.  Here  the  curate  could  ^  -' 
not  underlet.  Several  authorities  show  that  if  a  tenement  be  assigned  to  a 
yearly  servant  for  the  more  convenient  performance  of  his  service,  and  not  in 
the  character  of  tenant,  no  settlement  is  gained  by  the  occupation  of  it  Bex 
V.  Minster,  8  M.  &  S.  276 ;  Eex  v,  Kelstern,  6  M.  &  S.  136 ;  and  Rex  v.  Chea- 
hunt,  1  B.  &  A.  473.  [Taunton,  J.  There  are  cases  where  a  settlement  may 
be  gained  by  a  party  though  he  is  not  tenant,  as  where  a  party  comes  under  an 
agreement  to  purchase.]  There,  there  would  be  a  tenancy  at  will.  [Pabke,  J. 
In  the  cases  cited,  the  occupation  was  considered  the  occupation  of  the  master. 
Here  the  residence  of  the  curate  was  not  the  residence  of  the  rector  i  he  had  an 
interest  of  his  own  independent  of  that  of  the  rector.]  Then  it  must  be  con- 
tended that  he  is  in  by  estate,  not  by  coming  to  settle  on  a  tenement. 

Denman,  G.  J.  The  kind  of  settlement  relied  upon  in  this  case  has  grown 
out  of  the  13  &  14  Car.  2,  c.  12,  s.  1,  which  confines  the  power  of  removal  to 
cases  where  persons  come  to  settle  on  any  tenement  under  the  yearly  value  of 
lOLj  and  by  implication  has  been  held  to  confer  a  settlement  on  a  person  who 
comes  to  settle  on  a  tenement  of  that  value ;  and  the  lawful  occupation  of  a 
tenement  of  that  annual  value  by  a  party  in  his  own  right,  has  been  held  to 
satisfy  the  words  coming  to  settle.  The  word  *'  renting  "  is  not  to  be  found  in 
the  statute.  It  is  true  that  this  settlement  is  most  generally  considered  to  be 
acquired  by  renting,  because  the  ^renting  shows  the  occupation  to  be  ri:5i5'| 
independent  and  for  the  convenience  of  the  occupier,  and  not  for  that  of  ^  *' 
the  landlord ;  and  on  this  principle,  many  of  the  cases,  where  a  distinction  hat 
been  taken  between  an  occupation  as  tenant,  and  an  occupation  as  servant,  pro- 
ceed :  the  statute,  however,  does  not  require  that  there  should  be  an  occupation 
as  tenant,  but  a  mere  coming  to  settle ;  and  here  I  think  it  quite  clear  that  the 
pauper's  father  came  to  settle  in  the  parish  of  St.  Nicolas  Cole  Abbey. 

Parke,  J.  It  is  not  clear  that  the  curate  is  not  tenant  to  the  rector ;  but  it 
is  not  necessary  for  the  purpose  of  gaining  a  settlement  that  he  should  be  so. 
It  is  sufficient  if  he  comes  to  occupy  as  having  an  interest  of  his  own,  and  not 
as  servant  to  another. 

Taunton,  J.  The  statute  9  &  10  W.  3,  c.  11,  which  makes  the  taking  a 
lease  of  a  tenement  of  the  value  of  10/.  per  annum  confer  a  settlement,  is  confined 
to  persons  residing  under  a  certificate.  To  satisfy  that  stfttute,  there  must  un- 
doubtedly be  a  contract  for  renting;  but  this  is  a  case  within  the  13  &  U  Car. 
2  c.  12,  s.  1,  which  has  been  held  to  give  a  settlement  to  any  person  coming 
to  settle  on  a  tenement  of  the  yearly  value  of  lOL  The  case  of  occupation  'u 
usually  founded  on  the  renting  of  a  tenement  of  10/.  a  year,  yet  it  is  not  neces- 
sary that  it  should  be  under  a  renting,  or  in  the  character  of  a  tenant.  Here  the 
pauper's  father  had  a  lawful  possession  of  a  tenement  of  the  required  value,  and 
an  interest  therein  sufficiently  permanent  to  denote  a  coming  to  settle ;  and  that 
is  sufficient  to  satisfy  the  13  &  14  Car.  2,  even  though  the  occupier  is  exempt 
*from  payment  of  rent,  or  has  not  the  character  of  tenant.  The  <^r*f^^] 
comes  within  the  doctrine  of  the  passage  cited  in  the  argument  from  Mr.  >- 
Nolan's  Poor  Law,  which,  though  not  strictly  authority,  is  entitled  to  respect 
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Pattbson,  J.  There  was  dearly  a  coming  to  settle  by  tbe  pauper's  father, 
unless  the  occupation  of  the  curate  is  in  all  cases  to  be  considered  the  occupa- 
tion of  the  rector :  which  it  clearly  is  not.  I  do  not  see  any  analogy  between 
this  case  and  the  cases  of  master  and  servant  referred  to  in  the  argument. 

Order  of  sessions  confirmed. 


The  KING  v.  The  Inhabitants  of  STOCKTON.    Nov,  9. 

Two  jasjtiees  ordered  F.  C,  the  wife  of  R.  C,  aSootchman,  haTiogno  settlement  in  Eng- 
land, and  a  lunatic,  to  be  removed  from  parish  A.,  where  she  had  beoome  chargeable, 
to  parish  B.,  which  was  adjudged  to  be  her  lawful  settlement  The  order  did  not  state 
where  the  husband  was  when  it  was  made:  Held,  that  the  order  was  not  void  on  the 
ground  that  it  would  effeot  the  separation  of  husband  and  wife,  because  it  was  not  to 
be  presumed  that  when  it  was  made,  the  husband  was  residing  in  parish  A.,  or  was  not 
residing  in  parish  B. 

On  appeal  against  an  order  of  two  justices,  whereby  Frances  Carstofen,  and 
ber  three  children,  were  removed  from  the.  township  of  Stockton,  in  the  county 
of  Durham,  to  the  parish  of  Spalding,  in  the  county  of  Lincoln,  the  sessions 
reversed  the  order,  subject  to  the  opinion  of  this  Court  on  the  following  case  : 

On  the  2d  of  May,  1832,  Robert  Carstofcn,  who  is  a  native  of  Scotland, 
without  settlement  in  England,  and  a  lunatic,  returned  from  Sunderland,  in 
Durham,  where  he  had  for  some  time  been  residing,  to  Stockton,  accompanied 
by  his  wife  and  her  three  children.  Almost  immediately  on  their  arrival  in  that 
township,  they  applied  to  the  assistant  overseer  for  relief;  and  on  the  2d  and  3d 
r*5471  ^^^^  month  were  relieved  by  him,  and  "'ordered  to  quit  the  town  and 
I-  -^  return  to  Sunderland.  About  the  19th  of  May,  the  wife  again  applied 
to  the  Stockton  overseers  for  relief,  whereupon  she  and  her  three  children  were 
removed  to  the  parish  of  Spalding  by  an  order  of  justices,  which  stated  that, 
upon  complaint  '<  that  Frances  Carstofen,  the  wife  of  Robert  Garstofen,  a  Scotch- 
man, having  no  settlement  in  England,  and  who  is  a  lunatic,  and  her  three  chil- 
dren (therein  described),  had  come  to  inhabit  in  Stockton,  not  having  gained  a 
settlement  there,  nor  producing  any  certificate  owning  them  to  be  settled  else- 
where, and  that  they  had  become  chargeable  to  the  said  township  of  Stockton," 
they,  the  said  justices,  upon  due  proof,  did  adjudge  the  same  to  be  true,  and 
likewise  adjudged  "  that  the  lawful  settlement  of  her,  the  said  Frances  Carsto- 
fen, and  her  three  children,  is  in  the  parish  of  Spalding;"  they  therefore 
required  the  churchwardens  and  overseers  of  Stockton  tp  convey  her  and  her 
three  children  from  Stockton  to  Spalding. 

The  parish  of  Spalding  appealed  against  this  order ;  and  to  bring  the  ques- 
tion before  the  Court,  the  following  admissions  were  made  :  —  That  the  maiden 
settlement  of  F.  C.  is  in  the  parish  of  Spalding,  and  that  she  was  legally  mar- 
ried to  Robert  Carstofen,  and  that  the  three  children  named  in  the  said  order 
are  legitimate;  that  the  said  R.  C.  was  bom  in  Scotland;  that  he  has  not 
gained  any  settlement  in  England ;  and  that  he  was  a  lunatic,  and  living,  at 
the  date  of  the  order  of  removal. 

On  the  hearing,  an  objection  was  taken  to  the  form  of  the  order,  and  the 
court  of  quarter  sessions  quashed  the  same,  on  the  ground  that  it  was  bad  on  the 
face  of  it,  as  it  did  not  contain  any  statement  of  the  desertion  of  the  wife  by  the 
r*')4Rl  ^^^^^^^ }  ^^^^  ^^^  defect  was  in  a  '^'matter  of  substance  which  the  court 
^  -*  had  not  power  to  remedy,  and  that  evidence  could  not  be  received  for 
the  purpose  of  amending  the  order.  The  township  of  Stockton  tendered  evi- 
dence for  this  purpose,  and  offered  to  show  that  the  husband  was  not  living  with 
his  wife,  nor  in  the  township  of  Stockton,  at  the  time  of  the  wife's  application 
for  relief  and  the  order  of  removal  being  made,  but  that  he  had  escaped  from 
bis  family  in  a  fit  of  lunacy  on  the  preceding  4th  of  May,  when  they  were  all 
in  the  parish  of  Thirsk,  in  Yorkshire. 

If  this  Court  should  be  of  opinion  that  the  order  was  bad  in  the  face  of  it^ 
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and  not  amendable,  the  order  of  sesnona  was  to  be  oonfirmed ;  otherwise  to  be 
quashed. 

Ingham  in  support  of  the  order  of  Eeaaiona.  This  order  is  bad  on  the  &ce 
of  it,  and  the  defect  was  in  matter  of  suhstanoe;  the  court  of  quarter  sessions 
could  not  therefore  amend  it,  Bex  v.  Great  Bedwin,  Burr.  S.  C.  163,  nor 
receive  evidence  for  that  purpose.  Justices  have  no  power  of  separating 
husband  and  wife  bj  removal,  unless  the  parties  consent,  as  in  Bex  v.  £itham« 
5  East,  113,  or  the  husband  has  deserted  the  wife,  as  in  Bex  r.  Cottingham,  7 
B.  &  C.  615.  It  ought,  therefore,  to  have  appeared  on  the  order,  or  by  neces- 
sary inference  from  it,  either  that  no  separation  will  be  effected  by  the  wife's 
removal,  or  that  it  is  a  case  of  consent  or  desertion  by  the  husband.  In  Bex  v. 
Ironacton,  Burr.  8.  C.  153,  the  removal  was  to  a  parish  stated  in  the  order  to 
be  the  last  legal  settlement  of  the  husband ;  and  in  Bex  r.  Higher  Walton, 
Burr.  S.  C.  162,  the  removal  *was  made  to  the  place  of  the  wife's  lastp^f^q-. 
legal  settlement;  and  the  Court  said,  it  must  be  intended  that  that  was  ^  -* 
the  husband's  settlement ;  and  Bex  v.  Hinxworth,  Doug.  46,  n.  (13),  Cald.  42, 
is  to  the  same  effect.  Now  here  it  cannot  be  intended  that  Spalding  is  the 
husband's  settlement,  because  it  is  stated  expressly  on  the  hce  of  the  order  that 
he  was  a  Scotchman,  and  had  no  settlement  Nor  can  it  be  said  that  he  may 
follow  her  there ;  for,  by  59  G.  3,  c.  12,  s.  33,  he  must  be  passed  to  Scotland. 
A  consent  by  him,  if  stated,  would  be  invalid  since  the  statute :  Bex  v.  Leeds, 
4  B.  &  A.  498. 

S.  Temple  contrJL  The  Court  will  not  presume  anything  which  will  have  the 
effect  of  vitiating  the  order  of  removal ;  and  to  render  it  void,  they  must  presume, 
either  that  when  it  was  made,  the  husband  of  the  pauper  was  not  at  Spalding, 
or  that  the  husband  and  wife  were  then  living  together.  In  St.  Michael  Bath 
V.  Nunny,  1  Str.  544,  Burr.  S.  C.  815,  the  order  of  removal  being  to  the  former 
parish,  it  was  moved  to  quash  it,  because  it  did  not  appear  that  the  husband  was 
in  that  parish ;  but  the  Court  said,  they  would  not  intend  he  was  not  there,  and 
that  if  he  were  in  the  parish  from  which  she  was  sent,  that  would  vitiate  the 
order;  but  as  neither  of  these  facts  appeared,  to  satisfy  them  that  the  order  was 
bad,  they  would  not  presume  it  to  be  so.  So  in  Bex  v.  Ironacton,  Burr.  S.  G. 
153,  the  removal  of  the  wife  being  to  that  parish,  and  the  sessions  having  con- 
firmed the  order,  on  motion  to  quash  both  orders,  on  the  ground  that  the  wife 
was  removed  without  the  husband,  and  that  that  amounted  to  a  divorce  between 
the  man  and  his  wife,  the  Court  said,  that  it  *did  not  appear  that  the  r^^eni 
husband  was  not  at  Ironacton  at  that  time ;  and  in  Bex  v.  Higher  Wal-  ^  ^ 
ton.  Burr.  S.  C.  162,  the  removal  of  the  wife  being  to  that  parish,  which  was 
adjudged  to  be  the  place  of  her  last  legal  settlement,  and  the  sessions  having 
confirmed  the  order  of  removal,  on  motion  to  quash  those  orders  on  the  ground 
that  it  did  not  appear  whether  the  woman's  settlement  was  in  her  own  right,  or 
in  right  of  the  husband,  and  that  nothing  ought  to  be  intended,  the  Court  said 
that  she  could  not  be  settled  but  where  her  husband  was,  and  that  they  could 
not  intend  anything  to  vitiate  the  order. 

Denman,  C.  J.  The  authorities  cited  show  that  the  Court  will  not  presume 
any  fact  in  order  to  vitiate  an  order  of  removal.  Here  it  is  perfectly  consistent 
with  that  order,  that  it  may  not  have  the  effect  o(»eeparating  husband  and  wife; 
for  the  husband  and  wife  may  not  have  been  living  together  at  the  time  when 
that  order  was  made,  or  he  may  be  living  at  Spalding,  the  parish  to  which  she  is 
ordered  to  be  removed. 

Parke,  J.  This  case  falls  within  St.  Michael  Bath  v.  Nunny,  1  Str.  544; 
Burr.  S.  C.  815.  We  cannot  intend  that  when  the  order'  was  made,  the  hus- 
band of  the  pauper  was  residing  at  Stockton,  or  that  he  was  fiot  at  Spalding. 

Taunton  and  Pattsson,  Js.,  concurred.  Order  of  sessions  quashed. 
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[*551]        *The  KING  v.  JAMES  DAVIS  and  Another.    Nov,  9. 

An  order  of  jnstioes,  under  11  O.  2,  o.  19,  8.  4,  adjudging  a  party  to  pay  doable  the 
yalue  of  goods  fraudulently  and  clandestinely  removed  to  prevent  a  distress,  must 
sbow  on  the  face  of  il  that  the  party  removiog  the  goods  was  tenant :  and  that  it  is 
not  sufficiently  shown  by  stating  that,  on  complaint  duly  made,  the  party  was  charged 
with  having  fraudulently  removed  his  goods  from  certain  premises  to  prevent  A.  B. 
from  distraining  them  for  arrears  of  rent  due  to  him  for  the  said  premises :  and  that, 
it  appearing  that  he  did  so  remove,  &o.,  he  is  convicted  thereof. 

Semble  also,  that  the  order  should  state  that  the  complainant  was  the  party's  landlord, 
or  the  bailiff,  servant,  or  agent  of  such  landlord. 

The  following  order  of  justices  having  been  confirmed  on  appeal  to  the 
Gloucester  sessions,  and  afterwards  removed  by  certiorari  into  this  Court,  a  rule 
nisi  had  been  obtained  for  quashing  it,  on  the  ground,  first,  that  the  informer 
was  not  named  in  it ;  secondly  and  thirdly,  that  it  did  not  appear  that  Gyde^ 
therein  named,  was  landlord,  or  James  Davis  tenant : — 

Whereas  James  Davis,  of  the  parish  of  Cheltenham,  in  the  county  of  Glou- 
cester, fishmonger,  on,  &c.,  at,  &c.,  upon  a  complaint  in  writing  duly  made  and 
exhibited  before  R.  B.  C.  and  T.  N.,  two  of  his  Majesty's  justices  of  peace  for 
the  said  county,  residing  near  the  place  whence  the  goods  and  chattels  herein- 
after mentioned  were  removed,  and  not  being  interested  in  the  premises  whence 
the  same  were  removed,  was  charged  with  having  fraudulently  and  clandestinely 
removed  and  conveyed  away  his  goods  and  chattels,  not  exceeding  the  value  of 
50/.,  from  certain  premises  at  Cheltenham,  to  prevent  William  Gyde  from  dis- 
training the  said  goods  and  chattels  for  arrears  of  rent  due  to  the  said  W.  Gyde 
for  the  said  premises :  and  whereas  John  Davis,  of,  &c.,  baker,  was,  on,  &c.,  at, 
&c.,  upon  the  said  complaint  duly  made,  charged  before  the  said  R.  B.  C.  and 
T.  N.,  with  having  wilfully  and  knowingly  aided  and  assisted  the  same  James 
Davis  in  so  fraudulently  and  clandestinely  removing  and  conveying  away  the 
said  goods  and  chattels,  and  in  concealing  the  same :  and  the  said  R.  B.  C.  and 
r*^^91  ^'  ^*  ^  *BUC^  justices,  having  summoned  the  parties  concerned,  and  we, 
I-  -'  &c.  (three  justices  for  the  county),  having  heard  the  said  charge  and 
examined  the  fact  and  all  proper  witnesses  upon  oath,  and  it  appearing  and  being 
fully  proved  before  us  that  the  said  James  Davis  did  so  fraudulently  and  clan- 
destinely remove  and  convey  away  the.  said  goods  and  chattels  as  aforesaid, 
being  of  the  value,  &c. ;  and  that  the  said  John  Davis  wilfully  and  knowingly 
aided  and  assisted  the  said  James  Davis  in  so  removing  and  conveying  away 
the  said  goods  and  chattels  as  aforesaid,  and  in  concealing  the  same :  we,  &c., 
do  therefore,  this  22d  day  of  May  in  the  year  aforesaid,  at,  &c.,  determine  and 
adjudge  that  the  said  James  Davis  and  John  Davis  are  guilty  of  the  oficnces 
with  which  they  are  charged  as  aforesaid,  and  that  they  are  hereby  convicted 
thereof;  and  we  do  hereby  adjudge  them  to  pay  the  sum  of  34/.,  being  double 
the  value  of  the  said  goods  and  chattels,  to  the  said  W.  Gyde  forthwith.' 

'  The  11  G.  2,  c.  19,  ss.  1  and  2,  enacts,  that  in  case  any  tenant,  lessee  for  life  or 
years,  &c.,  of  any  lands,  &c.,  upon  the  demise  or  holding  whereof  any  rent  is  or  shall  be 
reserved,  due  or  made  payable,  shall  fraudulently  or  clandestinely  carry  off  from  such 
premises  his  goods,  to  prevent  the  landlord  from  distraining  the  same  for  arrears  of  the 
rent  so  reserved,  &o.,  it  shall  be  lawful  for  the  landlord  to  distrain  the  goods  within 
thirty  days,  wherever  found,  unless  sold  to  any  person  not  privy  to  the  fraud. 

Section  3  enacts,  that  if  any  su^  tenant  shall  fraudulently  remove  or  convey  away 
his  goods  as  aforesaid,  or  if  any  person  shall  aid  or  assist  any  such  tenant  or  lessee  in 
such  fraudulent  carrying  away,  &o.,  such  person  shall  forfeit  and  pay  to  the  landlord  or 
or  lessor,  from  whose  estate  such  goods  were  carried,  double  the  value  of  the  goods,  to 
be  recovered  by  action  of  debt. 

Section  4  provides,  that  where  the  goods  so  fraudulently  carried  off  shall  not  exceed 
the  value  of  60^.,  it  shall  be  lawful  for  the  landlord,  his  bailiff,  servant,  or  agent,  to 
exhibit  a  complaint  in  writing  against  such  offender  before  two  or  more  justices,  &c., 
residing  near  the  place,  not  being  interested  in  the  lands,  &o.,  who  may  summon  the 
parties  concerned,  examine  the  fact,  and  aU  proper  witnesses  upon  oath,  and  in  a  sum- 
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*Sir  J.  Scarlett  and  Justice  now  showed  cause.  First,  the  order  pur-  r^-xo-i 
sues  the  form  in  Bum's  Justice,  24th  edit.,  title,  Distress,  which  Batlet,  ^*^  ^ 
J.,  in  Rez  v.  Babbitts,  6  D.  &  B.  341,  stated  to  be  unobjectionable.  It  states 
that  upon  complaint  duly  made,  the  parties  were  charged.  The  complaint  coald 
not  be  duly  made  but  by  the  landlord  or  his  agent.  As  ta  the  second  and  third 
objections,  the  order  shows  that  James  Davis  removed  his  goods  to  prevent 
Gyde  from  distraining  them  for  rent  due  to  Gyde  for  the  said  premises.  [Parke, 
J.  It  is  not  stated  that  Gyde  was  the  landlord  of  James  Davis.  In  Rex  v. 
Babbitts,  the  removal  was  alleged  to  be  to  prevent  A.  B.,  being  the  landlord  of 
Babbitts,  from  distraining.  Here,  for  anything  that  appears  in  the  order,  the 
complaint  may  have  been  by  any  person  unconnected  with  the  landlord.]  The 
Court  will  not  intend  anything  against  the  order,  but  rather  the  contrary.  Rex 
V.  Bissex,  1  Chetwynd's  Burn,  24th  edit.  876;  1  Chitty's  Burn,  985,  n.(a)j 
Sayer's  Rep.  304;  and  Bex  v.  Monk,  there  cited.  As  the  order  alleges  the 
removal  to  have  been  with  intent  to  prevent  Gyde  from  distraining  for  arrears 
of  rent  of  the  said  premises,  the  fair-  inference  is  that  the  rent  was  due  from 
James  Davis  as  tenant  to  Gyde  as  landlord;  and  if  that  be  so,  then  the 
order  does  sufficiently  show  that  the  one  was  landlord  and  the  other  tenant 
♦[Taunton,  J.  The  justices  must  state  on  the  face  of  the  order  sufficient  rtcci-i 
to  show  that  they  had  jurisdiction  to  make  it.]  L       ^ 

Thesiger^  control,  was  stopped  by  the  Court. 

Denman,  C.  J.  As  to  the  objection  that  the  order  does  not  state  the  name 
of  the  complainant,  it  is,  perhaps,  a  sufficient  answer  that  it  does  allege  that,  on 
complaint  duly  made,  James  Davis  was  charged.  But  it  is  perfectly  consistent 
with  everything  stated  in  the  order,  that  Gyde  was  not  landlord,  and  that  Davis 
was  not  tenant.  This  objection  did  not  occur  in  Bex  v.  Bissex,  1  Chetwynd's 
Burn,  24th  edit.  876;  1  Chitty's  Burn,  985,  n.  (a)]  Bayer's  Bep.  304.  There 
the  order  recited  a  complaint  stating  that  Clavey  aemised  his  estate  to  Thatcher, 
and  that  complaint  was  adjudged  to  be  true.  The  same  distinction  applies  to 
Bex  v.  Babbitts,  6  D.  &  B.  341.  In  this  case,  if  Gyde  was  not  landlord,  nor 
James  Davis  tenant,  the  magistrates  had  no  jurisdiction  to  make  the  order. 

Parke,  J.  It  is  not  shown  here  that  James  Davis  was  tenant.  Now,  jns- 
tices  have  no  summary  jurisdiction,  except  over  tenants  who  fraudulently  remove 
or  conceal  their  goods,  and  those  who  assist  them  in  so  doing ;  they  have  a 
special  authority  given  to  them,  on  the  complaint  of  the  landlord,  where  the 
goods  removed  or  concealed  do  not  exceed  the  value  of  50/.,  in  a  summary  way 
to  determine  as  to  the  offence,  and  to  adjudge  the  offender  to  pay  double  the 
value.  If,  then,  it  does  *not  appear  by  this  order  that  James  ^A^i8r*555') 
was  the  tenant,  it  is  not  shown  that  the  justices  had  jurisdiction.  ^       ^ 

Taunton,  J.,  concurred. 

Patteson,  J.  I  do  not  think  it  appears  that  James  Davis  was  the  tenant; 
but  I  should  not  wish  it  to  go  forth  that  the  second  objecti9n  is  not  tenable,  for 
it  does  not  follow,  because  rent  was  due  to  Gyde,  that  he  was  the  landlord,  to 
whom  rent  was  reserved  on  the  demise  of  the  premises ;  he  might  be  the  supe- 
rior landlord;  or  ho  might  have  a  rent  charge.  Bule  absolute. 

mary  way  determine  whether  such  person  or  persons  be  gailtj  of  the  offence ;  and  to 
inquire,  in  like  manner,  of  the  value  of  the  goods  and  chattels  carried  off;  and  upon 
All!  proof  of  the  offenoe,  the  said  justices,  by  order,  may  adjudge  the  offender  to  pty 
double  the  value  of  the  said  goods  to  such  landlord,  his  bailiff,  &o.,  at  snoh  time  u  the 
said  justices  shaU  appoint.  % 


The  KING  V.  WILLIAM  GBEGOBY.    JVcw.  9. 

An  act  of  parliament  prohibited  the  erection  or  continuance  of  any  building  within  ten 
feet  of  the  road,  and  declared  that  the  footpaths  should  be  subject  to  the  act,  and  be 
part  of  the  road.  It  further  enaoted,  that  if  any  such  building  should  be  erected  or 
oontinned  contrary  to  the  act^  it  should  be  deemed  a  common  nuisance.    By  another 


655] 


Rex  v.  Gbegort.    M.  T.  1833.  237 


olavBe,  two  raagbtrates  were  empowered  to  conTiot  the  proprietor  and  ooonpler  of  such 
building,  and  to  make  an  order  for  the  remoTal  thereof: 

Held,  that  notwithstanding  the  latter  clause,  the  party  who  erected  or  continued  a  build* 
ing  contrary  to  the  act  might  be  indicted  for  a  nuisance. 

Held  also,  that  an  open  shop,  having  its  front  built  on  the  foundation  of  an  old  wall  im- 
mediately acQoining  the  footpath,  and  connected  by  a  roof  with  the  front  of  a  house 
which  was  more  than  ten  feet  from  the  road,  was  a  building  within  the  meaning  of 
the  act 

Indictment  oharging  the  defendant  with  a  nuisance,  by  unlawfully  con- 
tinuing a  certain  erection  or  building  by  the  side  of  a  certain  road  leading  from 
the  south  end  of  Blackfriars  Bridge  to  the  Obelisk  in  St.  George's  Fields,  and 
thence  along  the  London  Road  to  Newington,  the  said  building  being  within  ten 
feet  of  the  said  road,  and  being  contrary  to  the  provisions  of  an  act  of  parliament 
of  3  G.  4,  0.  czii.  Plea,  not  guilty.  At  the  trial  before  Tinbal,  C.  J.,  at  the 
P#cc/»i  Spring  assizes  for  the  county  of  Surrey,  1833,  a  verdict  for  the  *crown 
>-  ^  was  tdcen  by  consent,  subject  to  the  opinion  of  this  Court  on  the  follow- 
ing case : — 

The  road  in  question  is  one  of  the  roads  in  the  county  of  Surrey,  which  are 
under  the  superintendence  and  control  of  ''The  trustees  of  the  Surrey  new 
roads."  It  was  made  and  set  out  under  the  provisions  of  an  act  passed  in  the 
9  G.  3  (c.  89),  and,  including  the  footpaths,  is  of  the  width  of  sixty  feet,  the 
centre  or  carriage  way  being  forty  feet  wide,  and  the  footways  on  each  side  ten 
feet.  By  the  statute  26  G.  3  c.  131,  r.  34  (passed  in  the  year  1784),  certain 
distances  are  prescribed,  within  which  the  erection  of  buildings  is  prohibited : 
these  distances  vary  in  respect  of  different  parts  of  the  roads ;  and  as  to  the  road 
where  the  alleged  nuisance  is  situated,  it  is  enacted,  "  that  no  building  shall  be 
erected  by  any  proprietor  or  occupier  of  the  lands  adjacent  to  such  part  of  the 
said  roads  as  lies  between  the  south  end  of  Blackfriars  Bridge  and  Newington, 
and  fr6m  the  Circus  to  the  Dog  and  Duck,  within  ten  feet  on  either  side  of  the 
said  roads ;  and  if  any  such  builditigs  shall  hereafter  be  erected  contrary  to  tho 
true  intent  and  meaning  of  this  act,  the  same  shall  be  deemed  a  common  nui- 
sance." By  the  act  3  G.  4,  c.  czii.,  s.  126  (which  passed  in  1822),  the  several 
distances,  within  which  buildings  are  prohibited  by  the  26  G.  3,  are  recited ; 
and  it  is  there  enacted,  ''  that  no  erection  or  building  shall  be  erected,  built,  or 
continued  by  any  such  proprietor  or  occupier  of  lands  adjacent  to  the  said  roads 
or  any  of  them,  within  the  distances  aforesaid  or  any  of  them ;  and  that  if  any 
such  erection  or  building  shall  hereafter  be  erected,  built,  or  continued  contrary 
to  the  true  intent  and  meaning  of  this  act,  the  same  shall  be  deemed  a  common 
pi'^'TI  ^u^s^^<^-"  ^7  ^^^*  ^^^y  ^^  ^^^  same  statute,  it  is  further  ^enacted, 
L  ■*  "  that  for  the  more  speedy  conviction  of  any  such  proprietor  or  occupier, 
and  the  removal  of  any  such  building,  it  shall  be  lawful  for  two  justices  of  the 
peace  to  summon  before  them  such  proprietor  and  occupier,  and  upon  proof  by 
oath  of  two  credible  witnesses,  or  by  confession  of  the  party,  of  any  such  erec- 
tion or  building  having  been  so  built  or  continued  contrary  to  the  true  intent 
and  meaning  of  the  said  act,  to  convict  such  persons  so  offending,  and  make 
such  order  for  the  removal  of  such  erection  or  building,  as  to  such  justices  shall 
seem  proper."  The  statute  then  gives  a  right  of  appeal  to  the  quarter  sessions, 
whose  decision  is  to  be  final  and  conclusive  to  all  intents  and  purposes  whatso- 
ever. And  it  also  provides,  ''  that  no  order,  verdict,  assessment,  judgment,  or 
other  proceeding,  made  touching  or  concerning  any  of  the  matters  aforesaid,  or 
touching  the  oonviction  of  any  offence  against  this  act,  shall  be  removed  or  re- 
movable by  certiorari,  or  any  other  writ  or  process  whatsoever,  into  any  of  his 
Majest/s  courts  of  record  at  Westminster." 

The  indictment  was  preferred  by  the  trustees  appointed  by  virtue  of  the  above 
mentioned  acts  of  parliament.  The  alleged  nuisance  is  situated  on  land,  on 
part  of  which,  in  1791,  a  chapel  was  erected,  and  the  remainder  of  which  was 
enclosed  for  a  burial-ground,  by  a  high  brick  wall  which  immediately  adjoined 
the  footpath.    The  chapel  itee&  was  built  several  feet  within  this  incloeure,  and 
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the  space  between  the  front  of  the  chapel  and  the  footpath  was  occnpied  by  a 
portico  and  flight  of  steps  leading  to  the  chapel,  the  foot  of  the  steps  being  ia  a 
line  with  the  brick  wall  by  which  the  barial-ground  was  enclosed.  There  was 
also,  under  the  steps^  an  entrance  from  the  footpaths  *to  vaults  under  the  r^ccco-i 
chapel,  and  there  was  a  door  in  the  brick  wall,  opening  from  the  foot-  ^  ^ 
path  into  the  burial  ground.  In  that  state  the  property  continued  from  1791  to 
1830,  when  it  passed  into  the  hands  of  the  present  proprietor,  who  erected  two 
new  houses  on  part  of  the  burial-ground,  the  fronts  of  which  houses  ranged 
with  the  front  of  the  chapel.  To  one  of  these  houses  the  defendant  made  an 
addition,  which  is  the  nuisance  complained  of.  The  brick  wall  has  been  palled 
down  to  a  level  with  the  ground,  and  on  the  same  foundation  an  open  shop-fronb 
has  been  placed,  and  a  roof  added,  which  connects  the  shop-front  with  the  front 
of  the  newly  built  house.  The  shop  thus  formed  is  not  higher  than  the  brick 
wall  was,  nor  does  it  project  beyond  the  line  upon  which  the  brick  wall  formerly 
stood,  and  upon  which  the  portico  and  steps  of  the  chapel  always  have  been  and 
still  are.  The  footpath  itself  is  of  the  uniform  width  of  ten  feet,  and  that  space 
is  now  left  clear  between  the  front  of  the  shop  and  the  carriage  road.  Soon  after 
the  above  alteration  was  made,  the  trustees  of  the  roads  complained  of  it  as  an 
infringement  of  the  act  of  3  G.  4,  and  applied  to  two  justices  to  abate  it  as  a 
nuisance,  under  the  provisions  of  that  statute;  but  the  justices  declined  to  do  so, 
and  the  trustees  subsequently  preferred  the  present  indictment,  and  removed  it 
by  certiorari  into  this  Court. 

The  questions  for  the  opinion  of  the  Court  were  :  let.  Whether  under  the 
circumstances  above  stated,  the  trustees  could  legally  prefer  the  present  indict- 
ment, and  remove  it  into  this  Court  ? 

2dly,  Whether  the  alteration  made  in  the  property  as  above  described,  con- 
stituted a  building  within  the  meaning  of  the  above-mentioned  statutes  ? 

'^3dly,  Whether,  if  it  were  a  building  within  the  meaning  of  those  hccggi 
statutes,  if  it  were  or  were  not  within  the  distance  from  the  road  pre-  ^  ^ 
scribed  by  the  statutes  ? 

Thesnger  for  the  crown.  First,  the  erection  complained  of  constitutes  a  build- 
ing, for  it  is  a  fabric  erected  upon  a  foundation,  and  has  a  roof.  2dly,  It  is  a 
building  erected  within  the  distance  prohibited  by  the  legislature.  The  road 
was  made  pursuant  to  the  provisions  of  9  G-.  3,  c.  89,  which  direct  that  it  shall 
be  sixty  feet  wide,  and  that  no  building  shall  be  erected  by  any  proprietor  or 
occupier  of  lands  abutting  upon  or  adjacent  to  the  road,  within  the  distance  of 
ten  feet  from  the  said  road,  and  that  if  any  building  shall  be  erected  within  ten 
feet,  the  same  shall  be  deemed  a  common  nuisance.  That  act  says  nothine  as 
to  the  relative  width  of  the  carriage  road  or  foot  road,  but  the  road,  inclaoing 
both  carriageway  and  footway,  was  to  be  sixty  feet  wide  ]  and  it  appears  by  the 
statement  that  the  road,  including  both,  was  made  of  that  width.  The  legisla- 
ture manifestly  intended  that  the  space  free  from  building  should  be  eighty  feet. 
The  provision  against  building  within  the  prohibited  distance  is  repeated  in  the 
26  G.  3,  c.  131,  8.  84.  There  can  be  no  doubt  that  under  these  acts  the  foot- 
paths were  to  be  deemed  part  of  the  road  \  but  the  116th  section  of  the  3  G.  4, 
0.  cxii.,  from  abundant  caution,  enacts,  that  the  footpaths  adjoining  to  the  roads 
shall  be  deemed  part  of  the  road  to  be  repaired  by  the  trustees.  Then  section 
126  provides  that  no  erection  or  building  shall  be  erected,  built,  or  continued 
within  certain  distances.  If  the  portico  and  steps,  with  the  wall,  had  remained 
as  they  were  before  the  alteration,  it  might  have  been  contended  they  ooold 
*not  be  continued ;  but  it  is  unnecessary  so  to  argue  here,  because  an  en-  r«5^0i 
tirely  new  building  has  been  erected  within  the  prohibited  distance.  The  ^ 
object  of  the  legislature  was  twofold,  to  establish  a  uniform  line  of  building,  and 
to  prevent  encroachments  on  the  road. 

Then,  as  to  the  mode  of  proceeding,  it  will  be  said,  that  inasmuch  as  before 
the  passing  of  these  acts  it  was  not  an  offence  to  build  within  the  prescribed 
limits^  and  as  by  3  G.  4,  c.  112,  s.  128,  a  summary  proceeding  before  magis- 
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trates  18  giyen,  an  offender  against  the  act  cannot  be  prosecuted  by  indictment. 
Bnt  these  acts  make  an  erection  within  the  prescribed  distance  a  comtoon  nui* 
sance ;  and  then  it  falls  within  the  rule  laid  down  by  Denison,  J.,  in  Rez  v. 
Wright,  1  Barr.  545,  "  that  where  an  offence  is  not  so  at  common  law,  bnt  made 
in  offence  by  act  of  parliament,  yet  an  indictment  will  lie  where  there  is  a  snb- 
stanttTe  prohibitory  danse  in  such  act  of  parliament,  althouffh  there  be  after- 
wards a  particular  provision,  and  a  particular  remedy  given ;  but  it  is  otherwise 
where  the  act  is  not  prohibitory  but  only  inflicts  the  forfeiture  and  specifies  the 
remedy/'  The  same  rule  is  laid  down  by  Ashhurst,  J.,  in  Rez  v.  Harris,  4  T. 
R.  205,  and  is  supported  by  the  authorities  referred  to  in  Mr.  Serjeant  Wil- 
liams's note  to  Rex  v.  Dickenson,  1  Saund.  135,  b. 

Bodkiuy  contr2i.  If  the  shop  in  question  be  indictable  as  a  nuisance,  the  por- 
tico and  steps,  which  have  been  erected  more  than  forty  years,  are  equally  so. 
They,  however,  are  not  per  se  a  building,  but  additions  to  the  other  building, 
r*56n  '^^  ^^^  ^^^P  ^^^  ^^  ^  ™^^  addition,  *and  the  case  terms  it  so.  The 
*-  ^  circumstance  of  its  being  connected  with  the  adjoining  house  by  a  roof 
makes  no  difference.  The  portico  might  have  been  enclosed ;  and  the  wall,  or 
even  an  iron  railing,  might  be  connected  with  an  adjoining  building  by  a  roof. 
[Dbsi MAN,  C.  J.  Acco^ing  to  your  argument,  if  there  were  a  wall  at  the  ex- 
tremity of  a  man's  garden,  he  might  build  a  house  up  to  it.]  If  the  act  were 
literally  construed,  a  man  could  not  enclose  his  own  land  by  building  a  wall  at 
the  extremity.  [Pabke,  J.  A  wall  would  not  be  a  building  within  the  mean- 
ing of  the  act ;  that  was  so  held  in  a  case  from  Yorkshire,  which  arose  on  an  in- 
dosore  act]  Then,  as  to  the  second  point,  it  is  true  the  9  G*.  8,  c.  89,  directs 
the  road  to  be  made  sixty  feet  wide,  and  a  space  of  sixty  feet  was  set  out  ac- 
cordingly }  but  in  1822,  when  the  8  G-.  4,  c.  cxii.  passed,  the  state  of  things  was 
different.  The  carriage  road  had  been  made  forty  feet  wide.  The  footpath  was 
the  same  in  width  as  the  prohibited  distance,  viz.,  ten  feet;  and  the  legislature 
must  have  regarded  the  state  of  things  at  that  time.  The  word  road  is  used  in 
its  popular  sense,  and  was  intended  to  prohibit  building  within  ten  feet  of  the 
eairiage  road.  The  116th  section  of  the  8  Ot,  4,  c.  cxii.  enacts,  that  "  the  foot- 
paths on  the  sides  of  or  adjoining  to  the  said  roads  by  the  act  authorized  to  be 
repaired,  shall  be,  and  they  are  hereby  declared  to  be,  subject  to  the  regulations 
of  that  act,  and  to  be  part  of  the  said  roads,  and  shall  be  repaired  and  amended 
by  the  sud  trustees  by  such  ways  and  means  and  in  such  manner  as  the  said 
roads  are  and  shall  be  repaired  and  amended."  The  footpaths,  therefore,  are 
r^Sft*>l  ^^^^^^  from  the  roads :  they  *are  not  the  same  for  all  intents  and  pur- 
*-  ''''  po6es.>  The  act  imposes  a  penalty  on  persons  riding  on  the  footpath, 
which  shows  that  the  footpath  and  the  road  are  not  the  same.  The  110th  sec- 
tion provides  that  the  surveyors  may  remove  all  annoyances  on  any  part  of  the 
roads,  or  on  the  sides  thereof.  Section  111  authorizes  the  trustees  to  give  the 
owners  or  occupiers  of  houses,  &c.,  on  the  side  of  the  said  roads,  notice  to  remove 
signs,  bow-windows,  show-boards,  &c.,  projecting  over  any  part  of  the  said  foot- 
paths, or  sides  of  the  said  roads,  and  all  other  annoyances  whatsoever  on  the  said 
footpaths  or  sides  of  the  said  roads ;  and  authorizes  the  trustees  to  remove  them 
if  the  owners  will  not.  This  latter  clause  is  quite  inconsistent  with  the  supposi- 
tion that  the  legislature  intended  that  there  should  be  ten  clear  feet  between  the 
houses  and  the  footpath.  Then  as  to  the  mode  of  proceeding.  This  case  falls 
within  the  rule  laid  down  by  Lord  Mansfield  in  Rex  v,  Wright,  1  Burr.  544, 
viz.,  that  **  Where  newly-created  offences  are  only  prohibited  by  the  general  pro- 
hibitory clause  of  an  act  of  parliament,  an  indictment  will  lie ;  but  where 
there  is  a  prohibitory  particular  clause  specifying  only  particular  remedies,  there 
such  particular  remedy  must  be  pursued.  For  otherwise  the  defendant  would 
be  liable  to  a  double  prosecution :  one  upon  the  general  prohibition,  and  the  other 
upon  the  particular  specific  remedy." 

"  As  to  footpatlis  being  part  of  the  road,  generally,  see  Loveridge  v.  Hodsell,  2  B.  &  Ad. 
e02,  jadgmeats  of  PAaxa  and  Tauhtom,  Jb. 
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Dbnman,  C.  J.  I  have  not  the  least  doubt  in  this  case.  The  acta  expressly 
say  that  there  shall  be  a  road  sixty  feet  *wide,  and  that  no  building  shall  r«r^i 
be  erected  within  ten  feet  of  that  road.  The  erection  in  question  is^  ^ 
clearly  a  building  within  the  acts,  and  it  is  within  the  prohibited  distance.  As 
to  the  proceeding  by  indictment,  it  is  true  that  the  act  of  3  Ot,  4,  gives  a  sum- 
mary proceeding  before  magistrates,  but  it  also  declares  that  the  erection  of  a 
building  within  the  prohibited  distance  shall  be  deemed  a  common  nuisance,  and 
every  common  nuisance  is  an  indictable  oflfence. 

Parke,  J.  This  is  a  very  plain  case.  The  shop  in  question  is  clearly  a 
building  within  the  meaning  of  the  act  of  parliament.  The  legislature  did  not 
intend  to  distinguish  between  a  building  and  an  addition  to  a  building.  It  is 
also  a  building  erected  within  the  prohibited  distance.  The  acts  require  the 
road  to  be  sixty  feet  wide,  and  that  no  building  shall  be  erected  within  ten  feet 
of  the  road ;  it  is  therefore  required  that  there  should  be  eighty  feet  free  from 
building.  Here,  if  the  shop  be  continued,  there  will  be  but  sixty  feet.  The 
only  clause  which  created  the  least  doubt  in  my  mind  was  the  111th,  which  au- 
thorises the  trustees  to  take  down  signs  and  bow  windows,  projecting  over  any  of 
the  foot-paths  or  sides  of  the  said  roads.  That,  however,  may  have  been  intended 
to  meet  every  kind  of  annoyance,  and  to  give  a  cumulative  remedy  by  thesummary 
removal  of  the  encroachments  there  mentioned.  At  all  events,  it  does  not  raise 
any  uncertainty  as  to  the  meaning  of  the  previous  sections. 

Taunton,  J.  I  am  of  opinion  that  the  shop  is  a  building  within  the  acts. 
The  second  question  is,  whether  it  is  within  the  prohibited  distance.  Now,  the  9 
O.  3,  c.  ^^89,  directs  that  the  road  shall  be  sixty  feet  wide.  It  does  not  r^t^fMi 
say  how  much  of  this  sixty  feet  shall  be  used  as  a  carriage  road,  and  ^  ^ 
how  much  as  a  foot  road;  but  it  provides,  that  no  building  shall  be  erected  within 
ten  feet  of  the  said  road.  Then  any  building  erected  within  ten  feet  of  this 
road  (sixty  feet  wide)  would  be  within  the  prohibited  distance.  This  sixty  feet  of 
road  was  afterwards  divided  into  a  carriage  road  of  forty  feet,  and  foot  roads  on 
each  side,  of  ten  feet  each.  That  was  the  state  of  things  when  the  3  G.  4,  c. 
cxii.  provided  that  the  footpaths  should  be  deemed  part  of  the  road.  The 
whole,  therefore,  is  one  road,  whether  it  be  used  by  carriages  or  foot  passengers; 
and  this  building  is  within  ten  feet  of  that  road,  and  therefore  within  the  pro- 
hibited distance.  Then  it  is  argued,  that  by  the  111th  section  of  the  3  G.  4,  a 
special  power  is  given  to  the  trustees  to  remove  projections  over  the  footpaths, 
and  that  the  footpaths  are  therefore  distinguished  from  the  roads;  and,  oonae- 
quently,  that  a  building  may  be  erected  within  ten  feet  of  the  footpaths.  Now, 
this  may  have  been  intended  as  a  cumulative  provision,  but  at  any  rate  it  is  sot 
necessarily  to  be  implied  from  the  introduction  of  this  clause,  that  the  ten  feet 
mentioned  in  the  previous  clauses  are  not  to  bo  reckoned  from  the  road,  the 
footpaths  being  included  in  that  term.  To  the  objection,  that  this  is  not  an 
indictable  offence  because  a  particular  remedy  is  pointed  out,  the  answer  is,  that 
the  statute  declares  it  to  be  a  common  nuisance,  and  as  such  it  is  indictable. 
Pattbbon,  J.,  oonouired.  Judgment  for  the  crown. 


*Tho  KING  V.  W.  MORTON  PITT,  Esq.    Nov.  9.        pSeS] 

By  an  inolosure  act  it  was  declared,  that  all  the  allotments  to  be  set  out  to  the  sereral 
persons  haying  right  of  common  upon  the  moor,  should  be  deemed  to  be  sitaate  within 
the  same  townships  and  places  respectively,  wherein  the  lands  laj  in  respect  of  which 
snoh  allotments  should  be  made ;  and  it  was  provided  that  nothing  in  the  act  should 
affect  the  right  of  W.  P.  to  certain  coal  mines  under  the  said  moor :  Held,  that  the 
first  olaose  affected  only  those  portions  of  the  soil  which  were  allotted  to  the  com- 
moners, and  not  the  coal  mines  under  those  allotments ;  and,  therefore,  that  such  oosl 
mines  were  rateable  to  the  relief  of  the  poor  in  the  parish  in  which  they  were  actaaUy 
situate,  as  they  were  before  the  act  passed,  though  the  allotments  became  rateable 
elsewhere. 

Upon  an  appeal  against  a  poor  rate  for  the  township  of  Kyo,  in  the  county 
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of  Darham,  by  which  W.  Morton  Pitt,  Esq.,  was  assessed  12/.  10«.  for  ooal 
miDes,  the  sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  Court  on 
the  following  case  i- — 

Bj  an  act  of  parliament,  40  G*.  3,  c.  25  (private),  entitled,  ''  An  act  for 
dividiDg,  allotting,  and  inclosing  a  common  called  Tanfield  Moor,  in  the  parish 
of  Ghester-le-Street,  in  the  county  of  Durham,"  after  reciting  that  the  Mar- 
qnisses  of  Bute  and  Hertford,  and  the  Earl  of  Windsor,  were  seised  of  or 
entitled  to  the  soil  of  the  said  common,  and  to  the  quarries  of  stone,  and  all 
other  mines  and  minerals,  except  the  coal  mines  and  seams  of  coal  within  and 
under  the  same,  as  tenants  in  common,  in  the  shares  and  proportions  therein 
mcDtioQed,  and  that  W.  M.  Pitt,  Esq.,  was  seised  of  or  entitled  to  the  collieries 
and  ooal  mines,  and  seams  of  coal,  as.  well  opened  as  not  opened,  lying  and 
being  within  and  under  the  said  common,  together  with  certain  liberties  in  and 
OTer  the  same  for  the  winning,  working,  managing,  and  carrying  on  the  said 
collieries,  and  for  leading  and  carrying  away  the  coals ;  and  that  certain  per- 
Bons  therein  named,  and  several  other  persons,  as  owners  of  messuages,  lands, 
tenements,  and  hereditaments,  were  entitled  to  right  of  common  in  and  upon 
r*5661  ^^^  ^^^  common,  it  was  enacted  that  the  commissioners  therein  *uamed, 
^       ^  after  deducting  so  much  of  the  said  moor  or  common  as  was  by  the  said 
act  directed  to  be  set  out  for  public  highways,  roads,  and  drains,  and  for  a  com- 
mon qnarry  or  quarries,  common  watering  places  or  wells,  should  «et  out,  allot, 
tnd  appoint  unto  and  for  the  said  Marquisses  of  Bute  and  Hertford,  and  Earl 
of  Windsor,  one  fall  sixteenth  parth  in  value  (quantity,  quality,  and  situation 
considered),  of  the  said  residue  of  the  said  common  as  a  compensation  for  their 
right  io  the  soil  of  the  said  common  or  moor,  and  for  their  consent  to  the  divi* 
non  and  inclosure  thereof,  which  said  sixteenth  should  be  deemed,  and  was 
thereby  declared,  to  be  within  the  township  of, Tanfield;  and  after  the  said  six- 
teenth part  should  be  80  set  out  and  allotted,  should  set  out  and  allot  the  remain- 
ing part  of  the  said  common  unto  and  among  the  several  persons  having  right 
of  common  upon  the  said  common,  in  proportion  and  according  to  the  rents  or 
nines  of  their  respective  messuages,  lands,  or  tenements,  in  respect  whereof 
they  were  severally  entitled  thereto  as  aforesaid,  in  the  proportions  therein  men- 
tioned.   And  it  was  further  enacted,  ''  that  all  the  allotments  to  be  set  out  to 
the  several  persona  having  right  of  common  upon  the  said  moor  or  common, 
should  be  deemed  and  were  thereby  declared  to  be  situate  within  and  parcel  of 
the  same  townships  and  places  respectively  wherein  the  lands  or  estates  lie  in 
respect  of  which  such  allotments  should  be  made."     And  it  was  enacted,  <<  that 
all  such  lands  and  grounds  as  should  by  virtue  of  the  said  act  be  allotted  to  any 
person  or  persons  for  or  in  right  of  their  respective  messuages,  mills,  lands,  or 
tenements,  should  be  held  by  such  person  or  persons  respectively  in  the  same 
r*5671  ™^°^^^9  ^^^  should  be  of  the  *same  nature  and  tenure  as  their  respeo- 
^       -'  tive  messuages,  mills,  lands,  or  tenements,  in  right  or  in  respect  of 
which  such  allotments  should  be  made,  were  holden  respectively."     And  it  was 
also  enacted,  that  nothing  therein  contained  should  be  construed  to  defeat,  les- 
sen, prejudice,  or  anywise  affect  the  right  or  interest  of  W.  M.  Pitt,  his  heirs 
or  assigns,  of,  in,  and  to  the  coal  mines  and  seams  of  coal,  as  well  opened  as  not 
opened,  within  and  under  the  said  common,  but  that  the  said  W.  M.  Pitt,  his 
heirs  and  assigns,  should  for  ever  thereafter  have,  hold,  work,  and  enjoy  all  and 
every  the  coal  mines  and  seams  of  coal,  as  well  opened  as  not  opened,  lying  and 
being  within  and  under  the  said  common. 

Pursuant  to  the  said  act,  the  common  was  divided,  allotted,  and  inclosed* 
At  the  time  of  the  passing  of  the  act  the  whole  of  the  common  was  situated 
within  the  chapelry  of  Tanfield.  The  lands  or  estates  in  respect  of  which  al- 
lotments were  set  out  are  of  various  tenures,  some  being  freehold,  some  copy- 
hold, and  some  leasehold ;  and  several  of  such  lands  or  estates  are  situate  within 
the  township  of  Kyo,  and  other  adjoining  townships;  and  by  the  clauses  in  the 
laid  aet  before  stated,  such  aUotments  became  and  now  form  part  of  the  re- 
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specHve  townships  in  which  the  lands  or  estates^  in  respect  of  which  such  allot- 
ments were  set  out,  are  situated,  and  are  of  the  same  natures  and  tenures  as 
such  lands  or  estates  in  right  or  respect  of  which  they  are  respectively  bolden. 
Previous  to,  and  for  some  time  after  the  said  division,  the  coal  under  the  said 
common  was  rated  to  the  relief  of  the  poor  of  the  chapelry  of  Tanfield;  but 
some  time  ago,  the  coal  under  the  allotments  set  out  in  respect  of  estates  in  the 
township  of  Kyo,  and  also  in  another  adjoining  township,  *was  rated  to  rt^M^ 
the  poor  rates  for  those  townships.  The  coal  mines  for  which  the  ap-  «■  ■' 
pellant  was  rated  are  within  and  under  allotments  of  the  said  common,  allotted 
in  respect  of  lands  situate  within  the  township  of  Kyo. 

Rogers  (with  whom  was  Hadhigh)  in  support  of  the  rate.  The  question, 
whether  the  defendant  was  rateable  in  respect  of  his  coal  mines,  depends  on 
that  clause  of  the  inclosure  act,  which  provides,  <'  that  all  allotments  to  be  set 
out  to  the  several  persons  having  right  of  common  upon  the  said  common,  shall 
be  deemed  to  be  situate  within  and  parcel  of  the  townships  and  places  respec- 
tively wherein  the  lands  lie,  in  respect  of  which  such  allotments  shall  be  made." 
Those  words,  of  themselves,  are  sufficient  to  transfer  the  whole  soil  into  the 
township  where  the  lands  are  in  respect  of  which  the  allotments  are  made; 
and  the  question  is,  whether  there  be  anything  in  the  act  to  contravene  those 
words  as  far  as  the  coal  mines  are  concerned.  Lewis  v.  Branthwaite,  2  B.  & 
Ad.  487,  shows  that  a  copyholder,  having  the  surface  of  the  land,  has  also  pos- 
session of  the  sub-soil,  although  he  may  have  no  property  in  it.  [Parke,  J. 
Have  the  persons  who  take  these  allotments  any  right  to  the  coal  ?  for  the  act 
only  transfers  what  is  allotted  to  the  commoners.  Taunton,  J.  And  the  al- 
lotments are  to  follow  the  nature  of  the  soil  in  lieu  of  which  they  are  mode.] 
Townley  v,  Gibson,  2  T.  R.  701,  shows  that  the  whole  soil  was  transferred  into 
Kyo.  In  that  case,  by  the  terms  of  an  act  for  inclosing  the  wastes  of  a  manor, 
a  certain  allotment  was  to  be  made  to  the  lord  in  lieu  of  his  right  and  interest 
*in  the  soil ;  and  the  residue  was  to  be  allotted  to  the  several  tenants  pttRggi 
in  fee,  discharged  from  all  customary  tenures,  &c.  There  was  a  proviso  ^  ^ 
reserving  to  the  lord  all  seignories  incident  to  the  manor,  and  all  rents,  fines, 
services,  &c.,  and  all  other  royalties  and  manorial  jurisdictions  whatever;  and 
it  was  held  that  this  clause  did  not  reserve  to  the  lord  mines  under  the  allot- 
ments made  to  the  tenants,  though  it  appeared  there  was  a  subsisting  lease  of 
such  mines  at  the  time  the  act  passed,  granted  by  the  lord  of  the  manor. 
[Parke,  J.  There  the  lord  received  an  allotment  in  lieu  of  his  right  to  the 
soil.  Taunton,  J.  And  there  was  no  express  reservation  of  mines  as  there  is 
here.]  The  words  of  the  enactments  are  sufficient  to  transfer  the  whole  soil, 
and  therefore  the  coal.  The  reservation  in  favor  of  Mr.  Pitt  was  to  prevent 
the  act  operating  on  his  right  of  property,  but  was  not  intended  to  prevent  the 
transfer  from  having  its  legal  effect.  It  is  only  to  protect  his  private  right,  and 
that  is  not  affected.  He  may  work  the  mines  equally  well,  in  whatever  parish 
they  are.  [Taunton,  J.  The  transfer  of  his  property  to  another  parish  might 
very  much  affect  his  right :  the  rates  might  be  different.]  In  Townley  t?.  Gib- 
son, 2  T.  R.  706,  BuLLER,  J.,  says,  "  The  general  object  of  this  inclosure  act 
was  to  extinguish  all  the  antecedent  rights  of  the  several  parties  interested,  and 
to  create  others  in  lieu  of  them."     Here  the  antecedent  rights  are  destroyed. 

Cressweli,  contra,  was  stopped  by  the  Court. 

Denman,  C.  J.  The  allotments  to  be  set  out  to  the  general  persons  having 
right  of  common  are  to  be  transferred  *to  the  townships  and  places  n^57Q-| 
wherein  the  lands  lie,  in  respect  of  which  such  allotments  are  made.  *- 
Now,  first,  it  does  not  appear  that  Pitt  had  any  right  of  common.  The  soil  is 
reserved  to  him'  in  all  respects  as  it  was  before  the  act,  and  his  coals  were  tben 
in  the  chapelry  of  Tanfield.  Then  the  words  of  the  enacting  clause  cannot  have 
the  operation  contended  for. 

Parke,  J.     Before  the  act,  the  coal  and  soil  were  all  in  the  township  of  Tan- 
field.     By  the  act  of  parliament,  the  allotments  set  out  to  the  several  persons 
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having  right  of  common  are  taken  out  of  that  parish,  and  are  to  he  deemed 
situate  in  the  townships  and  places  where  the  lands  lie,  in  respect  of  which  the 
allotments  are  made  :  what  is  allotted  to  the  commoners,  and  no  more,  passes 
out  of  the  township.  The  coals  were  not  allotted  to  the  commoners ;  the  com- 
missioners only  set  out  the  surface  of  the  soil,  which  does  not  include  the  coals. 
It  is  expressly  enacted  that  Pitt's  right  in  them  shall  not  be  affected ;  but  it 
would  be  so  by  the  transfer  contended  for. 

Taunton,  J.  The  land  substituted  for  the  risht  of  common  is  made  of  the 
same  tenure  and  quality,  and  is  to  be  deemed  as  having  such  local  situation,  as 
the  land  in  respect  of  which  such  right  of  common  originally  existed ;  that  is 
the  whole  enactment ;  and  it  has  nothing  to  do  with  the  coal.  Pitt's  right  is 
expressly  reserved  in  all  particulars.  I  have  not  the  smallest  doubt  that  the 
coals  are  rateable  in  the  same  place  as  they  were  before  the  act.  This  was  the 
construction  first  put  upon  the  act,  for  the  coals  were  rated  in  Tanfield.  Why 
that  was  changed,  I  cannot  say.  The  first  construction  was  right. 
r*57n  *Patte80N,  J.  I  agree  in  the  general  doctrine,  that  the  owner  of 
^  -'  the  surface  is  the  owner  of  the  soil,  down  to  the  centre ;  but  the  ques- 
tion here  turns  on  the  meaning  of  the  word  allotment.  The  act  says  that  the 
allotments  to  the  commoners  shall  be  deemed  to  be  situate  in  the  place  wherein 
the  land  lies,  in  respect  of  which  they  are  made.  Now  what  is  allotted  ?  Not 
Mr.  Pitt's  coal  mines,  for  his  rights  in  them  are  expressly  reserved.  It  is  quite 
clear,  therefore,  that  the  locality  of  his  coal  mines  is  not  operated  upon  by  the 
act.  Order  of  sessions  quashed. 


The  KING  v.  The  Inhabitante  of  ST.  GEORGE,   HANOVER  SQUARE. 

Nov.  9. 

In  a  parish  governed  by  a  select  vestry,  public  notice  was  given  that  the  vestry  would 
meet  to  elect  an  organist  for  a  newly  erected  chapel.  At  the  meeting  G.  8.  was 
elected,  and  it  was  entered  in  the  minutes  of  vestry,  that  she  was  appointed  organist 
at  60/.  per  annum.  She  performed  the  office  for  seyeral  yearsj  receiving  the  salary 
half-yearly,  and  residing  in  the  parish,  till,  on  complaint  made  against  her  by  the 
congregation,  she  was  dismissed  by  an  order  of  vestry : 

Held,  that  the  office  of  organist  so  held  by  C.  S.,  was  not  a  public  annual  office,  by  which 
a  settlement  could  be  gained  under  8  W.  &  M.,  c.  11,  s.  6. 

On  appeal  against  an  order  of  two  justices,  whereby  Catherine  Seaman  was 
removed  from  the  parish  of  St.  George,  Hanover  Square^  to  the  parish  of  St. 
Peter,  Paul's  Wharf,  in  the  county  of  Middlesex,  the  sessions  quashed  the 
order,  subject  to  the  opinion  of  this  Court  on  the  following  case  : — 

The  parish  of  St.  George,  Hanover  Square,  is  eovemed  by  a  select  vestry^ 
consisting  of  lOI  persons.  In  the  year  1827,  a  chapel  was  erected  in  North 
Audley  Street,  in  the  said  parish,  and  on  the  2Ist  of  January,  1828,  the  vestry 
of  that  parish  took  into  consideration  what  name  should  be  given  to  the  chapel, 
then  nearly  finished,  and  resolved  that  the  same  should  be  called  St.  Mark's 
r*5721  ^^^P^^^  ^^^  ^^^^  advertisements  should  be  ^published,  stating  that  the 
L  -*  vestry  would  meet  on  the  11th  of  February  to  appoint  an  organist  for 
the  chapel.  On  the  11th  of  February,  1828,  an  election  took  place  at  the 
Board  Room,  in  Mount  Street,  by  the  select  vestry,  of  an  organist  to  the  said 
chapel,  on  which  occasion  there  were  about  forty  candidates,  and  the  election 
fell  upon  the  pauper,  as  appears  by  the  following  minute  :  ^'  11th  of  February, 
1828.  The  vestry,  pursuant  to  their  resolution  of  January  21st,  proceeded  to 
the  election  of  an  organist  for  St.  Mark's  Chapel,  and  appointed  Miss  Catherine 
Seaman  to  that  situation,  to  commence  when  the  organ  was  in  readiness  for  use, 
at  a  salary  of  60/.  per  annum.''  In  May,  1828,  the  organ  being  completed,  she 
entered  upon  her  duty,  and  continued  to  perform  it  and  to  reside  in  the  respon- 
dent parish,  and  received  her  salary  from  the  vestry,  through  the  vestry  clerk^ 
half-yearly  (with  the  exception  of  the  first  payment^  which  was  25/.  only,  from 
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May  to  Michaelmas,  1828),  until  the  Slst  of  March,  1832,  when  she  was  dis- 
charged by  the  vestry,  as  appears  by  the  followiDg  entry  in  their  minutes :  **  At 
a  meeting  of  the  vestry,  held  on  the  Slst  of  March,  1832,  much  disconteDt 
having  been  expressed  by  the  pew-renters  from  time  to  time  to  the  Rev.  Allen 
Cooper,  the  minister  of  St.  Mark's  Chapel,  of  the  total  inefBciency  of  the  pre- 
sent organist,  resolved  that  she  be  removed,  and  that  the  Rev.  Mr.  Cooper  be 
requested  to  look  out  for  and  recommend  a  competent  person  to  succeed  her, 
upon  the  same  salary  as  is  now  enjoyed  by  her,  it  being  understood  that  the 
person  to  be  appointed  shall  continue  to  pay  her  her  salary  up  to  Midsummer 
next.*'  The  question  for  the  decision  of  the  Court  was,  whether  under  these 
circumstances  the  pauper  gained  a  settlement  in  St.  George,  Hanover  Square. 

*AdoIphus  and  Payne  in  support  of  the  order  of  sessions.     The  pan-  r^e^Qi 
per  gained  a  settlement  in  St.  George,  Hanover  Square,  by  3  W.  &  M.  ^       ^ 
c.  11,  8.  6,  which  enacts,  "  That  if  any  person  who  shall  come  to  inhabit  in  any 
I  town  or  parish,  shall  for  himself  and  on  his  own  account  execute  any  pablio 

I  annual  office  or  charge  in  the  said  town  or  parish,  during  one  whole  year,  he 

shall  be  adjudged  and  deemed  to  have  a  legal  settlement  in  the  same,  though 
no  such  notice  in  writing  be  delivered  and  published,  as  is  hereby  before  re- 
quired." The  notice  previously  required  by  the  statute  (sect.  3),  was  intended 
to  prevent  the  inconvenience  which  had  arisen  under  the  statute  13  &  14  Car. 
j  2,  c.  12,  by  persons  coming  into  parishes  and  remaining  there  without  the 

I  knowledge  of  the  officers,  till  they  were  irremovable.     But  the  execution  of  a 

public  annual  office  was  by  its  notoriety  considered  equivalent  to  a  notice,  and 
was  therefore  allowed  by  the  statute  as  a  substitute  for  it ;  and  it  was  very  early 
held,  in  cases  under  the  act  3  W.  &  M.  c.  11,  that  it  was  not  material  what  the 
office  was,  so  that  it  was  a  public  annual  office,  notoriety  being  the  object  mainly 
contemplated  by  the  statute,  Rex  v.  Handmond,  2  Bott.  p.  173,  pi.  233 ;  Bis- 
ham  V.  Cook,  2  Bott.  p.  173,  pi.  234,  6th  ed.  The  offices  of  parish  clerk,  Gat- 
ton  V.  Milwich,  Salk.  536  :  but  see  Rex  v.  Stogursey,  1  B.  &  Ad.  795 ;  hog- 
ringer.  Rex  V.  Whittlesea,  4  T.  R.  807 ;  bellman,  Rex  v.  St.  Nicholas,  Here- 
ford, 10  B.  &  C.  832,  have  been  held  sufficient.  Rex  v.  Mersham,  7  East,  167, 
where  the  master  of  a  workhouse  was  held  not  to  acquire  a  settlement  by  serving 
an  office,  may  be  cited  on  the  other  side,  but  there  <'  there  was  no  appointment 
in  writing,  nor  any  entry  in  the  parish  ^books ;"  it  was  rather  a  con-  r^eyi-i 
tract  with  the  parish  officers  (pursuant  to  9  G.  1,  c.  7,  s.  4),  than  the  ^  ^ 
nomination  to  an  office :  and  Le  Blano,  J.,  observed,  that  it  was  an  employ- 
ment created  by  the  parties  themselves,  which  they  might  put  an  end  to  when- 
ever they  pleased.  [Denman,  C.  J.  Was  not  this  so  too  ?]  The  parishioners 
here,  by  determining  to  appoint  an  organist,  had  agreed  upon  a  certain  mode  of 
performing  a  part  of  the  church  service ;  to  abolish  the  office  would  have  altered 
that ;  and  at  least  it  could  not  have  been  done  without  the  express  consent  of 
the  parishioners.  As  it  was,  the  pauper  was  not  dismissed  till  there  had  been 
a  complaint  on  their  part,  and  a  vote  passed  in  vestry.  There  is  nothing  to 
compel  the  keeping  of  a  parish  clerk;  and  there  are  many  other  offices  which 
might  be  abolbhed,  but  which,  while  they  exist,  are  held  to  confer  settlements, 
because  they  give  the  requisite  notoriety  to  the  residence  of  the  parties  execut- 
ing them.  Here  the  office  was  clearly  public,  for  it  was  advertised  as  an  object 
of  competition ;  and  the  mode  in  which  the  payments  of  salary  were  regulated, 
shows  that  it  was  annual. 

Sir  James  iScarUtt,  contri,  was  stopped  by  the  Court. 
Denman,  C.  J.  The  principle  on  which  this  kind  of  settlement  rests  is 
notoriety,  but  that  must  be  attained  by  serving  an  office  within  the  meaning  of 
the  statute.  The  question  is,  whether  the  present  be  a  case  in  which  that  has 
been  done.  I  think  it  comes  within  the  objection  which  prevailed  in  Rex  v. 
Mersham,  7  East,  167.  According  to  the  argument  which  has  been  urged,  a 
settlement  *would  be  gained  in  every  case  where  the  party  had  exe-  1^5751 
euted  an  annual  office  which  was  notorious.    But  I  think  an  office  ^ 
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crested  hj  the  parties  themselves  who  agree  upon  the  employment,  and  which 
they  may  pat  an  end  to  at  pleasure^  does  not  come  within  the  meaning  of  the 
statute. 

Pabke,  J.  I  am  of  the  same  opinion.  If  a  settlement  was  gained  in  this 
case,  it  might  he  said  that  the  fiddlers  and  bassoon-players  in  a  country  church, 
or  even  the  pew-openers,  executed  offices  within  the  statute. 

Taunton,  J.  The  office  of  organist  does  not  necessarily  give  notoriety,  for 
when  persons  hear  the  organ,  it  does  not  follow  that  they  know  who  plays  it. 

Patteson,  J.,  concurred.  Order  of  sessions  quashed. 


DOE  dem.  REED  v.   SOPHIA  TAYLOR. 

Uierj  of  seisin  ia  not  rendered  void  by  the  fact  of  a  child  haying  remained  on  the 
pronifles  at  the  time,  eren  though  each  child  were  the  descendant  of  a  party  having 
title,  unless  the  child  was  placed  there  for  the  purpose  of  representing  that  party. 

Tf  there  be  several  oo-parceners,  and  only  one  be  in  actaal  possession,  a  feoffment  exe- 
ented  by  her  to  a  stranger,  of  the  whole  premises,  will  oust  the  other  co-paroeners. 

In  the  abeence  of  evidence  to  the  contrary,  the  entry  of  such  co-parcener  will  be  pre- 
ramed  to  haye  been  a  general  entry,  and  not  for  herself  alone,  or  for  herself  and  the 
other  co-parceners. 

This  was  an  ejectment  brought  to  recover  an  undivided  fifth  part  of  a  house 
and  land  in  the  parish  of  Berkeley,  in  the  county  of  Gloucester.  At  the  trial 
before  Littledalk,  J.,  at  the  spring  assizes  for  the  county  of  Oloucester,  1832| 
the  following  appeared  to  be  the  facts  of  the  case : — 

r*5761  *^'^^  Taylor,  the  grandfather  of  the  lessor  of  the  plaintiff,  was 
^  ^  owner  of  the  entirety  of  the  premises  in  question,  and  died  in  or  about 
the  year  1815,  not  having  made  a  will,  leaving  five  daughters  his  co-heiresses. 
The  lessor  of  the  plaintiff  was  the  son  and  heir  of  one  of  the  co*heiresses. 
The  defendant,  Sophia  Taylor,  one  of  the  other  co-heiresses,  was  in  the  occupa- 
tion of  the  premises  before  and  at  the  time  of  the  trial  and  of  the  feoffment 
hereinafter  mentioned,  and  still  is  so.  In  Hilary  term,  1822,  she  levied  a  fine 
with  proclamations  of  the  whole  premises  to  James  Player,  and  in  May,  1822, 
she  executed  a  feoffment,  with  livery  of  seisin,  to  Player.  The  defendant,  con* 
tended  that  this  fine  and  feoffment  with  livery  operated  as  an  ouster  and  dissei- 
no  of  the  other  persons  as  to  the  whole,  and  not  to  a  fifth  part  only,  of  the 
premises.  It  appeared  that  before  seisin  was  delivered  to  Player,  Sophia  Taylor 
tanied  all  the  persons  off  the  premises,  except  as  after  mentioned ;  and  that 
haring  been  done,  she  delivered  seisin  to  Player.  Before  the  executing  of  the 
feoffment,  there  was  a  child  between  four  and  five  years  old  living  with  Sophia 
Tajflor  in  the  house,  and  it  was  doubtful  whether  the  child  was  in  the  house  at 
the  time  of  the  livery  of  seisin  or  not.  It  did  not  appear  in  evidence  whether 
or  not  the  child  was  related  to  any  of  the  co-heiresses.  The  plaintiff  contended, 
that  if  the  child  was  in  the  house  at  the  time  of  the  livery  of  seisin,  the  livery 
of  seisin  would  be  void,  and  the  plaintiff  was  entitled  to  a  verdict,  on  the  autho- 
rity of  2  Black.  Com.  315,  where  the  manner  of  delivering  seisin  is  thus  de- 
scribed : — ^^  The  feoffor,  if  it  be  land,  doth  deliver  to  the  feoffee,  all  other  per- 
sons being  out  of  the  ground,  a  clod,  or  turf,  or  a  twig  or  bough  there  growing ; 
r*5*71  ^°^  ^^  it  be  of  a  *house,  the  feoffor  must  take  the  ring  or  latch  of  the 
^    '  ^  door,  the  bouse  being  quite  empty,''  &c. 

The  jury  being  of  opinion  that  the  child  was  in  the  house  at  the  time  seisin 
was  delivered,  the  learned  judge,  on  the  authority  cited  from  Blackstone,  directed 
a  verdict  for  the  plaintiff,  but  gave  leave  to  move  to  enter  a  verdict  for  the  de- 
fendant    A  rale  nisi  having  been  obtained  for  that  purpose, 

LudUne^  Sefjt.,  and  Talfourd  showed  cause  in  Hilary  term  last.^  The  rule 
on  this  subject  is  thus  laid  down  in  West's  Symboleography,  lib.  2^  part  i.  seo- 

I  Before  Littlsdjllb,  Taxjutov,  and  Pattisov,  Js. 
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tioD  251 : — '^  All  persons  having  any  lawful  possession  or  seisin  in  the  thing  of 
which  seisin  is  to  be  delivered,  ought  either  to  join  together  in  making  the  livery 
of  seisin,  or  to  be  removed  thence,  as  lessees  for  years  or  life,  for  every  livery 
ought  to  bring  an  immediate  possession  to  the  feoffee."  The  defendant's  co- 
parceners here  were  constructively  in  possession.  That,  in  order  to  constitute 
a  good  livery  of  seisin,  all  persons  should  be  removed  off  the  premises,  is  shown 
by  2  Black.  Com.  316 ;  Perkins's  Prof.  Book,  s.  209  -,  Shep.  Touch,  p.  214. 
And  Fitz.  Abr.  tit.  Assize,  418,  is  precisely  in  point,  to  show  that  the  child's 
remaining  in  the  house  in  this  case  was  a  sufficient  continuance  of  possession  to 
make  the  livery  void,  see  page  580,  post :  and  that  authority  is  cited  in  Bro. 
Abr.  Feoffements  de  Terres,  pi.  80.  In  Bettisworth's  case,  2  Co.  31  b,  the 
lessor  made  a  feoffment  of  the  house  and  land,  and  gave  livery  on  the  land, 
the  lessee  remaining  in  the  house  and  not  assenting;  and  it  was  held  that  the 
livery  was  not  good. 

Secondly,  the  livery  was  void,  because  the  co-parceners,  *who  were  ^570-1 
then  possessed,  did  not  join  in  the  feoffment.  In  contemplation  of  law  ^  -' 
all  the  co-parceners  were  in  possession  of  the  house,  for  the  possession  of  one 
co-parcener  is  the  possession  of  another.  In  Com.  Dig.  tit.  Parcener,  A.  3,  it 
is  laid  down,  that  <'  if  one  parcener  enters  into  the  whole  land,  generally,  and 
takes  the  profits,  it  shall  be  the  entry  of  both,  and  does  not  divest  the  moiety 
of  her  sister.  Or,  if  both  enter,  and  afterwards  one  takes  all  the  profits,  this 
does  not  divest  the  moiety  of  her  sister  without  an  actual  ouster  and  disseisin." 
Now,  here,  the  feoffee  could  not  act  both  parts :  she  could  not  oust  the  co-par- 
oeners  and  enfeoff  at  the  same  time.  If  Sophia  Taylor  had  first  disseised  her 
co-parceners,  she  might  afterwards  enfeoff;  but,  here,  at  the  very  moment  she 
gave  livery  of  seisin,  she  was  holding  for  her  sisters.  The  possession  of  one 
joint  tenant  is  the  possession  of  the  other,  so  as  to  bar  the  statute  of  limita- 
tions ;  and  if  one  joint  tenant  levies  a  fine,  it  severs  the  jointure,  but  does 
not  amount  to  an  ouster  of  his  companion.  Ford  v.  Lord  Orey,  1  Salk.  285; 
6,  Mod.  44. 

Sir  J.  CampheU  (Solicitor-General)  and  John  Evans,  contrik.  The  fine,  sap- 
ported  by  the  feoffment  with  livery,  created  an  ouster  and  disseisin.  As  to  the 
first  objection,  which  was  the  only  one  made  at  the  trial,  the  language  of  Black- 
8TONB,  J.,  must  be  understood  to  refer  to  the  vacancy  of  the  possession,  not  to 
the  necessity  of  removing  from  the  house  or  land  any  stranger  who  may  be 
found  there,  but  who  neither  claims  nor  possesses  any  interest  in  the  premises. 
If  it  were  otherwise,  it  would  be  impossible  to  make  livery  of  a  public  inn,  or 
of  a  house  in  which  there  was  a  sick  .person ;  or  the  livery  might  *be  picgyni 
rendered  void,  by  having  a  person  concealed  on  the  premises,  or,  where  ^  ^ 
the  estate  was  large,  in  a  remote  part  of  it.  The  correct  rule  is  laid  down  in 
Shep.  Touch.  213 : — "  That,  in  the  making  of  every  livery  of  seisin,  it  is  neces- 
sary that  all  persons  that  have  any  lawfal  estate  and  possession  in  the  thing 
whereof  livery  is  to  be  made,  as  lessees  for  life,  years,  and  such  like,  join  in  the 
making  thereof,  or  be  removed  thence ;  for  every  livery  ought  to  bring  an  im- 
mediate estate  of  possession  to  the  feoffee,  donee,"  &o.  The  authorities  cited  on 
the  other  side  to  show  the  necessity  of  removing  all  persons  apply  only  to  those 
who  were  of  the  family  of  the  person  sought  to  be  ousted  by  the  feoffment,  or 
may  be  considered  to  represent  such  person. 

It  is  now  further  objected,  that  the  feofiinent  by  the  defendant  did  not  work 
an  actual  ouster  of  the  other  co-parceners,  inasmuch  as  the  possession  of  one  co- 
parcener is,  in  law,  the  possession  of  all.  In  answer  to  this  objection,  Townsend 
and  Pastor^s  case,  4  Leon.  52,  is  expressly  in  point.  There,  it  was  held  that  a 
feoffment  in  fee  by  one  co-paroener  of  the  whole  estate  held  in  oo-parcenary,  ope- 
rated, as  to  her  own  share,  by  rightful  conveyance,  and,  a»  to  that  of  her  oo-inu^ 
oener,  by  disseisin.  So,  as  to  joint  tenants,  it  is  said  in  Perkins,  s.  220 : — ^*  1^ 
two  joint  tenants  are  in  fee,  and  one  of  them  doth  enfeoff  a  stranger  of  the  whole, 
against  the  will  of  his  companion,  being  upon  the  land,  nothing  passeth  by  this 
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feofiment  bnt  the  moiety  only."    The  plain  inference  from  this  is  that  if  the  other 
joiDt  tenant  had  not  been  upon  the  land,  the  entire  estate  would  have  passed. 

Our.  adv.  vuU, 
r*5801  *LiTTLEDALE,  J.,  now  delivered  the  judgment  of  the  court.  After 
^  -*  stating  the  facts,  and  the  grounds  of  the  motion,  his  Lordship  said : — 
On  cause  being  shown  against  the  rule,  it  was  admitted  that  a  fine  alone  would 
not  have  the  effect  of  creating  an  ouster  and  disseisin  :  Peaceable  dem.  Horn- 
blower  V.  Reed  and  another,  1  East,  568.  Besides  the  authority  from  Black- 
stone,  the  plaintiff  relied  on  Perkins,  s.  209,  where  it  is  said,  that  to  deliver 
seisin,  the  manner  is  to  remove  all  persons  off  the  land.  And  also  Sheppard's 
Touchstone,  p.  214,  where,  after  describing  the  deed  of  feoffment,  &c.,  it  is  said, 
the  manner  of  making  livery  is,  that  the  feoffor,  if  it  be  a  house,  do  take  the  ring, 
latch,  or  hasp  of  the  door  (all  the  people,  men,  women,  and  children,  being  out 
of  the  house),  or  if  it  be  of  a  piece  of  ground,  do  take  a  clod  of  the  ground,  or  a 
bough  or  a  twig  of  a  tree  or  bush  growing  thereupouj  and  (all  the  people  being 
out  of  the  ground)  the  same  ring,  &c.,  clod,  bough,  &c.,  with  the  deed,  do  deliver 
to  the  feoffee,  &c.,  and  in  the  delivery  of  seisin  do  use  the  words  there  mentioned. 

In  Fitzherbert's  Abridgment,  Tit.  Assize,  418,  one  S.  was  seised  in  fee  of  a 
messuage,  and  made  a  lease  for  years  to  M.  and  afterwards  gave  the  same  mes- 
suage to  one  K.  and  delivered  seisin  to  him,  M.  being  out  of  the  house  at  the 
time  of  the  livery  of  seisin ;  but  it  appeared  that  M.  had  a  garson  within  when 
seisin  was  delivered  and  therefore  the  livery  of  seisin  was  held  to  be  void. 

And  this  case  is  cited  in  Brooke's  Abridgment,  Fcoffemcnts  de  Terres,  pi.  80, 
that  a  man  may  make  livery  of  seisin  of  the  land  of  the  termor  in  his  absence, 
r*58n  ^J^o^^^^^standing  the  termor  has  chattels  on  the  land,  but  otherwise  if 
■•        -'he  has  a  garson  on  the  land. 

In  Dyer  18,  b,  a  man  was  seised  of  a  messuage,  and  of  a  close  adjoining  the 
messuage,  and  made  a  lease  of  the  messuage  for  a  term  of  years,  or  for  life,  and 
afterwards  made  a  feoffment  of  the  messuage  and  close,  and  delivered  seisin  in 
the  messuage  (the  termor  being  at  market,  and  his  wife  and  children  in  the 
house)  in  the  name  of  all ',  and  the  question  was,  whether  the  house  passed.  And 
it  seems  not,  inasmuch  as  the  continuance  of  the  wife  and  children  of  the  lessee 
saved  the  right  and  possession  of  the  lessee. 

In  these  cases  from  Fitzherbert,  Brooke,  and  Dyer,  there  was  somebody  re- 
maining in  the  house  who  was  of  the  family  of  the  termor,  who  was  in  the 
actual  possession  of  the  property,  and  whose  right  was  sought  to  be  taken  away 
by  the  feoffment  and  livery  in  his  absence ;  and  that  falls  within  the  principle 
of  what  is  said  in  Sheppard's  Touchstone,  p.  218,  that  in  the  making  of  every 
livery  of  seisin  **  it  is  requisite  that  all  persons  who  have  any  lawful  estate  and 
possession  in  the  thing  whereof  livery  is  to  be  made,  as  lessees  for  life,  years, 
and  such  like,  join  in  the  making  thereof,  or  be  removed  thence ;  for  every  livery 
ought  to  bring  an  immediate  possession  to  the  feoffee,  donee,  &c." 

With  regard  to  the  livery  in  question,  if  the  child  was  a  part  of  the  family  of 
one  of  the  co-parceners  intended  to  be  ousted,  and  was  placed  in  the  house  to 
represent  such  co-parcencer,  then  we  think  he  ought  to  have  been  put  out  of  the 
house  before  the  livery.  But,  unless  he  had  been  placed  to  represent  one  of 
such  cO'parccners,  we  think  that  the  child  being  suffered  to  remain  in  the  house 
P^^^Q-|  would  not  make  the  livery  invalid,  *even  if  he  had  been  a  descendant  of 
I-  -'  one  of  the  co-parceners,  if  he  was  a  mere  inmate  of  the  family  of  Sophia 
Taylor. 

Another  objection  was  made  to  the  feoffment,  that  though,  if  Sophia  Taylor 
had  entered  on  the  land  on  a  vacant  possession,  and  taken  the  whole  profits  ad- 
versely, then,  if  she  had  made  the  feoffment,  that  would  have  been  a  disseisin ; 
yet,  as  it  was  contended,  she  was  not  in  lawful  possession  of  the  whole,  but  was 
bailiff  and  servant  to  the  other  co-parceners  as  to  part;  and  they,  in  contempla- 
tion of  law,  must  be  taken  to  be  in  possession,  and  therefore  Sophia  Taylor  could 
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not,  by  any  feoffment,  deprive  them  of  their  right.  Bat  we  are  of  opinion  tlut 
this  does  not  constitute  an  objection. 

In  Perkins,  s.  220,  it  is  said,  that  ^'  if  two  joint  tenants  are  in  fee,  and  one  of 
them  doth  enfeoff  a  stranger  of  the  whole  against  the  will  of  his  companion, 
being  npon  the  land,  by  this  feoffment  but  a  moiety  passeth ;  causa  patet  f 
but  that  seems  to  imply,  that  if  he  was  off  the  land  the  feoffment  would  bind 
him.  And  the  same  rale  is  stated  in  Sheppard's  Touchstone,  p.  208.  <'  If  one 
joint  tenant  make  a  feoffment  of  the  whole  land,  his  companion  being  then  upon 
,the  land  :  by  this  there  doth  pass  no  more  but  a  moiety,  and  the  feoffment  is 
void  as  to  the  moiety  of  his  companion,  for  the  feoffment  doth  not  give  his 
moiety." 

The  reason  seems  to  be,  that,  as  to  the  other  moiety,  he  has  not  the  possession 
and,  therefore,  as  to  that  moiety  the  livery  is  void.  But  we  think,  that  if  the 
other  joint  tenant  is  not  on  the  land,  the  feoffment  will  amount  to  a  disseisin. 

What  is  before  stated  is  as  to  joint  tenants ;  but  the  same  principle  seems  to 
apply  to  co-parceners.  In  *Townsend  and  Pastor's  case,  4  I^on.  52,  it  r*tQQi 
was  holden  in  the  Common  Pleas  by  all  the  justices,  '^  that  where  two  ^  '' 
co-parceners  are  in  the  use  of  a  manor,  after  the  statute  of  1  Bio.  3,  the  one  of 
them  enters  and  makes  a  feoffment  in  fee  of  the  whole  manor,  that  this  feoff- 
ment is  not  only  of  the  moiety  of  the  manor  whereof  she  might  lawfully  and 
by  the  said  statute  make  a  feoffment,  but  also  of  another  moiety  by  disseisin/' 

In  Gerry  v.  Holford,  Cro.  Eliz.  615,  an  ejectione  firmse  was  brought,  and  a  spe- 
cial verdict  found  that  there  were  two  co-partners  of  a  house  :  the  one  entered 
generally,  and  made  a  lease  for  life  by  the  name  of  '<  all  that  his  house,"  &o. ; 
the  question  was,  whether  all  or  the  moiety  only  of  the  house  passed.  Popham 
and  Fenneb  held,  that  the  entire  house  passed ;  for  when  he  saith,  **  all  that  my 
house,"  &c.,  that  intended  the  whole  house ;  and  by  his  livery  made  he  gained 
the  entire  and  gave  the  entire,  although,  by  his  general  entry,  it  is  not  intended 
that  he  entered  into  more  than  to  what  he  had  a  right.  Gawdy  ^  control.  For, 
as  his  entry  primi  facie  doth  not  gain  more  than  he  had  a  right  to  demand,  no 
more  shall  this  lease.  Foster^  at  the  bar,  cited  that  it  was  adjudged  in  this 
Court  in  Reignold's  case,  according  to  the  opinion  of  Popham. 

In  these  last  two  cases,  the  co-parcener  is  stated  to  have  entered,  and  the  gene- 
ral rule  is,  that  where  several  persons  have  a  right,  and  one  of  them  enters  gene- 
rally, it  shall  be  an  entry  for  all ;  for  entry  generally  shall  always  be  taken 
according  to  right.  Several  cases  to  this  effect  will  be  found  in  9th  Viner's 
Abridgment,  Title  Entry  F.,  where  many  authorities  in  1  RoH's  Abr.  740,  are 
^incorporated.  But  notwithstanding  this  general  rule,  in  both  the  above  r^ggii 
mentioned  cases  the  other  co-parcener  was  taken  to  be  ousted.  *• 

There  is  no  evidence  in  what  way  Sophia  Taylor  entered  into  the  premises; 
whether  it  was  a  general  entry,  or  a  special  one  for  herself  and  the  other  co- 
parceners, or  for  herself  alone.  In  the  absence  of  proof,  it  must  be  intended  to 
be  a  general  entry. 

Upon  the  whole  of  this  case,  we  are  of  opinion  that  a  verdict  should  be  ^- 
tered  for  the  defendant.  Bule  absolute. 


DAWSON  V.  DYER,  Baronet.    Nov.  8. 

Premises  were  demised  for  a  term,  at  a  certain  rent,  with  a  proviso  for  re-entry  if  the 
rent  should  be  in  arrear  twenty-one  days :  the  lessee  covenanted  to  pay  the  rent,  and 
the  landlord  covenanted  that  he,  paying  the  rent  at  the  appointed  times,  should  qui- 
etly enjoy,  &c. : 

Held,  that  the  lessee,  having  been  disturbed  in  his  possession,  might  bring  coTenut 
against  the  landlord,  though  at  the  time  when  the  cause  of  action  accrued  the  rent 
had  been  in  arrear  more  than  twenty-one  days ;  for  that  the  payment  of  rent  was  not 
a  condition  precedent  to  the  performance  of  the  covenant  for  quiet  ei^oyment. 

Covenant  by  lessee  against  lessor.    The  declaration  stated  a  demise  by  the 
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defendant  to  the  plaintiff,  habendum,  for  foarteen  yean,  yielding  and  paying  the 
jeirly  rent,  of,  &c.,  by  four  equal  payments,  on,  &c. ;  and  that  the  defendant 
ooTenaoted  that  the  plaintiff,  his  executors,  &c.,  paying  the  yearly  rent 
thereby  reserved  on  the  several  days  and  times,  &o.,  and  performing  all  the 
coTenants,  conditions,  and  agreements  in  the  said  indenture  contained,  and 
oa  his  part  and  behalf  to  be  performed,  according  to  the  true  intent  and 
meaniDg  thereof,  should  and  lawfully  might  peaceably  and  quietly  have,  hold, 
ooeupj,  and  enjoy  the  premises  thei^by  demised,  with  the  apurtenances,  for  and 
during  the  term  thereby  granted,  without  any  let,  suit,  trouble,  denial,  eviction, 
r^S851  ^^  in^rmption  of,  from,  or  by  the  said  ^defendant,  his  heira,  &c.,  or  any 
^  -'  person  lawfully  claiming  or  to  claim  by,  from,  or  under  him  or  them. 
ATennent,  that  the  plaintiff  entered  and  performed  all  things,  &c.,  but  that  he 
the  plaintiff  did  not  peaceably  and  quietly  have,  hold,  &c.,  without  any  let,  suit, 
Ae.,  but  on  the  contrary,  after  the  making  of  the  indenture,  and  during  th'e  said 
term,  to  wit,  on  the  8th  of  January,  1833,  H.  B.,  then  and  there  lawfully  claim- 
ing by,  from,  and  under  the  defendant,  entered  upon  the  premises,  and  there 
Beued  and  took  divers  goods  and  chattels,  to  wit,  &c.,  of  plaintiff,  as  a  distress 
for  rent  due  to  H.  B.  from  one  J.  A.  for  use  and  occupation  of  the  said  pre- 
miees,  and  remained  on  the  premises  for  a  long  time,  &c.  The  indenture  was  set 
oat  on  oyer,  containing  a  covenant  by  the  plaintiff  in  the  usual  terms  to  pay  the 
rent  on  the  stated  days ;  and  a  further  covenant  by  him  to  insure  the  premises 
iminediately  after  the  execution  of  the  indenture,  and  to  keep  the  same  insured : 
there  was  likewise  a  proviso  that  the  landlord  should  be  at  liberty  to  re-enter 
if  the  rent  should  be  unpaid  for  twenty-one  days,  or  if  default  should  be  made 
as  to  any  of  the  other  covenants :  and  the  covenant  by  the  defendant  for  quiet 
enjojment  corresponded  with  the  statement  in  the  declaration.  The  defendant 
pleaded,  among  other  pleas,  that  after  the  making  of  the  indenture  and  during 
the  term,  and  before  the  supposed  breach  of  covenant,  to  wit,  on  the  26th  of 
December,  1832,  40/.  of  the  rent  therein  mentioned,  for  a  quarter  of  a  year 
ending  the  preceding  day,  had  become  due  from  the  plaintiff  to  the  defendant, 
bat  the  plaintiff  did  not  nor  would  pay  the  same  on  the  day  on  which  it  was 
reserved  and  appointed  to  be  paid  by  the  said  indenture,  but  then  and  thence- 
P5861  ^^'^^  continually  for  a  long  time,  to  wit,  hitherto,  ^neglected  to  pay  the 
^  -*  same  or  any  part  thereof.  The  defendant  also  pleaded  in  like  manner 
that  the  plaintiff  did  not  insure.  Demurrer  assigning  for  cause,  that  the  plain- 
tiff*B  eoTenants  in  the  pleas  mentioned  ''  are  independent  of  the  covenant  of  the 
defendant  in  the  said  declaration  mentioned,  and  do  not  in  any  wise  qualify,  or 
conititute  a  condition  precedent  to  the  performance  by  the  defendant  of  that 
covenant."  Joinder  in  demurrer.  The  demurrer  came  on  to  be  argued  in  this 
tenn,  Nov.  8th,  and  FoUett,  for  the  plaintiff,  having  mentioned  the  cases  of 
Hays  V.  Bickerstaffe,  2  Mod.  34,  and  Warren  v.  Astera,  Sir  T.  Jones,  205,  the 
Coort  called  upon 

Bartiow  in  support  of  the  pleas.  The  earlier  decisions,  which  have  turned 
npon  the  distinction  between  covenants  and  conditions,  do  not  furnish  any  pre- 
cise rule  upon  the  subject;  as  is  said  in  Piatt  on  Covenants  (p.  71).  ''So 
refined  and  subtle  are  the  distinctions  on  which  they  have  proceeded,  that  it  is 
almost  impossible  to  draw  from  them  any  reasons,  as  a  guide  to  discover  with 
certainty  whether  covenants  are  dependent  or  not.  Some  of  the  determinations 
hare  incurred  the  censure  of  outraging  common  sense ;  othera  of  deciding  con- 
trary to  the  real  meaning  of  the  parties  and  the  true  justice  of  the  case  :  and 
eases  are  there  referred  to  which  support  this  observation.  In  modern  times 
the  disposition  of  the  courts  has  been  to  look,  not  at  the  particular  clause  only, 
bat  at  the  whole  deed,  and  to  collect  from  it  the  intention  of  the  parties. 
Looking  to  that,  and  to  the  reason  of  the  case,  it  will  be  evident  here  that  the 
payment  of  rent  was  intended  to  be  a  condition  precedent  to  the  landlord's  per- 
r*eg--|  fonnaoce  *of  the  covenant  for  quiet  enjoyment.  That  covenant  is 
*-       ^  introduced  for  the  purpose  of  limiting  the  liability  of  the  landlord,  who 
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would  otherwise  be  boand  to  warrant  to  the  lessee  an  undisturbed  possession 
generally.  Nokes'  case,  4  Rep.  80,  b ;  Cro.  Eliz.  674.  The  covenant  in  this 
case  confines  the  landlord's  liability  to  the  acts  of  persons  claiming  under  him ; 
and  also  makes  it  dependent  on  the  lessee's  performance  of  everything  cove- 
nanted by  him.  The  landlord  reserves  to  himself  the  right  of  re-entry  if  the 
rent  should  be  in  arrear  more  than  twenty-one  days,  which  is  admitted  to  have 
been  the  case  here.  The  defendant  might  after  that  time  have  brought  eject- 
ment against  the  plaintiff;  and  it  cannot  have  been  intended  by  the  deed  of 
demise  that  the  plaintiff  should  have  an  action  against  the  defendant  for  dis- 
turbance of  his  possession  at  the  very  time  when  the  defendant  was  entitled  to 
treat  him  as  a  trespasser.  [Denman,  0.  J.  According  to  that  argument,  the 
tenant,  if  evicted  while  the  rent  was  so  in  arrear,  could  not  have  maintained  an 
action,  though  the  landlord  had  waived  the  forfeiture.]  The  waiver  might  per- 
haps have  been  matter  of  reply,  if  the  forfeiture  had  been  pleaded.  As  to  the 
cases ;  in  Hays  v.  Bickerstaffe,  2  Mod.  34,  there  was  no  clause  of  re-entry.  In 
an  Anonymous  case,  4  Leon.  50,  pi.  130,  the  decision  of  two  judges  is  in  point 
for  the  present  defendant.  And  in  Simpson  t;.  Titterell,  Oro.  Eliz.  242,  where 
land  was  let  for  years,  "  proviso  semper,  and  it  is  further  covenanted,  that  the 
lessee  shall  not  assign  his  term"  except  in  manner  specified,  the  court  held 
that  the  words  amounted  to  a  condition.  [Parke,  J.  The  reason  given  there  is 
against  you  ;  for  it  is  said  by  the  court,  that  a  proviso  always  implies  a  condi- 
tion, *if  there  be  not  words  subsequent  which  may  change  it  into  a  rtgog-i 
covenant ;  as  where  there  is  a  penalty  annexed  for  non-performance.  ^  ■' 
The  proviso  in  the  present  case  is  introduced  to  reserve  a  power  to  the  landlord 
on  the  particular  occasion  specified ;  if  he,  or  any  person  claiming  under  him, 
enters  on  the  tenant  except  by  virtue  of  that  power,  the  landlord  is  liable  on 
the  covenant  for  quiet  enjoyment.] 

Per  Curiam,^  Judgment  for  the  plaintiff. 

I  DsNMANy  C.  J.,  Parke,  Taukton,  and  Pattsson,  Js. 


MITCHELL  V.  JENKINS,  Clerk.    Nov.  11. 

In  an  action  for  a  malicious  arrest,  malice  is  a  question  of  fact  for  the  jury,  who  are  at 
liberty,  but  not  hound,  to  infer  it  from  the  want  of  probable  cause ;  and  where  a  credi- 
tor had  caused  his  debtor  to  be  arrested  for  45Z.,  knowing  that  there  was  a  set-off  to 
the  amount  of  161.  5«.,  but  instructed  the  bailiff  who  made  the  arrest,  to  allow  the  set- 
off in  case  the  debtor  would  settle  the  debt ;  and  the  Judge,  upon  the  proof  of  these 
facts,  was  of  opinion  that  there  was  no  probable  cause  for  the  arrest,  and  that  there 
was  malice  in  law,  inasmuch  as  the  act  of  causing  the  party  to  be  arrested  for  a  lirger 
sum  than  he  owed  was  wrongful,  and  therefore  told  the  jury  that  the  only  question  for 
them  was  the  amount  of  damages ;  the  Court  granted  a  new  trial,  on  the  ground  thst 
it  ought  to  have  been  left  to  the  jury  to  find  whether  there  was  malice  or  not. 

Case  for  maliciously  and  without  any  reasonable  or  probable  cause  of  action 
against  the  plaintiff  to  the  amount  of  45^.,  having  caused  him  to  be  arrested  and 
held  to  bail  for  that  sum.  Plea,  not  guilty.  At  the  trial  before  Taunton,  J., 
at  the  Summer  assizes  for  the  county  of  Devon,  1832,  the  following  appeared  to 
be  the  facts  of  the  case : — The  plaintiff  at  Lady-day,  1831,  became  indebted  to 
the  defendant  as  vicar  of  Sidmouth,  in  the  sum  of  ibL  for  one  year's  composi- 
tion of  tithe.  On  the  15th  of  April,  Jenkins  applied  by  letter  for  payment  of 
the  tithes,  and  offered  to  allow  to  the  plaintiff  a  set-off,  if  produced  and  found 
to  be  correct.  The  plaintiff,  not  ^having  produced  any  such  set-off,  r«5Q9'| 
Jenkins  sued  out  a  latitat  endorsed  for  bail  for  45^.,  the  gross  amount  of  ^ 
his  demand,  without  allowing  any  deduction.  The  sheriff's  officer  who  made 
the  arrest  for  45?.,  told  Mitchell  that  he  was  authorized  to  allow  a  deduction  of 
16/.  5«.  Mitchell  gave  a  bail  bond.  On  the  16th  of  July,  Jenkins's  agenta 
wrote  the  following  letter  to  Mitchell's  agents : — "  It  having  been  discovered 
that  the  defendant  was  arrested  for  the  sum  of  45Z.^  the  amount  of  the  original 
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debt,  without  allowing  for  any  set-off,  and  as  you  may  be  defending  this  cause 
with  reference  to  the  statute  43  G.  3,  c.  46,  s.  3,  we  are  requested  by  the  plain- 
tiff's attoniey  to  state,  that  the  arrest  for  such  sum  was  without  any  intention 
to  harass  or  annoy  the  defendant,  but  through  an  inadvertence,  which  he  regrets. 
If  the  defendant,  on  being  allowed  his  claimed  set-off  of  16^.  58.,  and  his  costs 
to  the  present  time,  will  immediately  pay  the  balance,  we  are  authorized  and 
prepared  to  receive  such  balance  as  a  settlement  of  the  action."  Mitcheirs 
agents  declined  the  proposition,  without  offering  any  other  terms  of  compro- 
mise; and  upon  this  the  action  was  discontinued  and  the  costs  paid  by  Jenkins. 
It  was  proved  on  the  part  of  Mitchell  that  he  had  a  right  of  set-off,  to  the 
amount  of  16/.  5s.  Upon  these  facts  it  was  contended  at  the  trial,  that  it  was  a 
question  for  the  jury,  whether  Jenkins  had  acted  bon&  fide  under  a  mistake  in 
law.  On  the  other  band  it  was  maintained,  on  the  authority  of  Bromage  v. 
Profiser,  4  B.  &  C.  247,  that  the  arresting  of  Mitchell  for  a  larger  sum  than 
was  actually  due  from  him,  was  an  unlawful  act,  from  which  malice  in  law  was 
of  necessity  to  be  implied.  The  learned  judge  was  of  opinion,  that  as  there  ez- 
r*5901  ^^  ^  set-off,  which  reduced  ""Jenkins's  demand,  Mitchell  ought  not  to 
*-  ^  have  been  ar/ested  for  more  than  the  balance ;  and  that  Jenkins,  there* 
fore,  had  no  reasonable  or  probable  cause  for  arresting  him  for  the  sum  of  45Z. 
As  to  the  question  of  malice,  he  said  there  were  two  kinds  of  malice, — malice  in 
law  and  malice  in  fact ;  and  that  in  this  case  there  was  malice  in  law,  inasmuch 
as  the  act  of  causing  Mitchell  to  be  arrested,  for  a  larger  sum  than  was  due  was 
wrongful;  and  that  the  only  question  for  the  consideration  of  the  jury,  was  the 
amount  of  damages.  The  jury  found  a  verdict  for  the  plaintiff,  damages  20/. 
A  rule  nisi  having  been  obtained  for  a  new  trial,  on  the  ground  that  the  ques- 
tioD  whether  Jenkina  acted  maliciously  ought  to  have  been  left  to  the  jury, 

FoUeU  now  showed  cause.  The  learned  judge  was  correct  in  withdrawing  the 
question  of  malice  from  the  jury,  because  Jenkins's  causing  Mitchell  to  be 
arrested  for  a  larger  snm  than  was  due,  was  a  wrongful  act,  done  intentionally, 
without  jnst  cause  or  excuse,  and  therefore  malicious  in  the  legal  sense  of  that 
word.  The  jury  under  those  circumstances  were  bound  to  infer  malice.  The 
term  malice  in  common  acceptation  means  ill-will  against  a  person  ;  but,  in  its 
legal  sense,  means  a  wrongful  act,  done  intentionally,  without  just  cause  or  ex- 
cuse. This  was  laid  down  by  Batlet,  J.,  in  Bromage  v.  Prosser,  4  B.  &  C. 
255;  and  it  was  there  decided  that  in  ordinary  actions  for  slander,  malice  in 
law  is  to  be  inferred  from  publishing  the  slanderous  matter,  the  act  itself  being 
wrongful  and  intentional,  and  without  any  just  cause  or  excuse ;  but  in  actions 
of  slander  prim&  facie  excusable  on  account  of  the  cause  of  publishing  the  slan- 
I  der,  malice  in  *fact  must  be  proved.     The  same  rule  must  hold  in  an 


[♦591] 


action  for  a  malicious  prosecution  or  arrest.     [Parke,  J.    A  man  who 


utters  dander  of  another  does  an  act  prim&  facie  wrongful,  but  a  man  who  arrests 
another  for  debt  is  pursuing  a  legal  right  in  a  legal  mode ;  his  act  is  therefore 
primi  facie  rightful.  The  doctrine  that  malice  must  of  necessity  be  inferred 
where  there  is  a  want  of  probable  cause,  is  at  variance  with  that  laid  down  by 
Lord  Mansfield  and  Lord  Louqhborouqh  in  their  printed  reasons  for  their 
judgment  in  Johnstone  v.  Sutton,  1  T.  R.  545.  There  it  is  said,  <<  In  this 
case"  (vis.,  an  action  for  a  malicious  prosecution),  <<  to  support  the  verdict, 
there  was  nothing  necessary  to  be  proved  but  that  there  was  no  probable  cause, 
from  whence  the  jury  might'*  (not  must)  *^  imply  malice,  and  might  imply  that 
the  defendant  knew  there  was  no  probable  cause.'']  This  case  does  not  fall 
within  the  rule  laid  down  in  Ravenga  v.  Mackintosh,  2  B.  &  C.  693,  that  where 
a  party  acts  upon  legal  advice,  he  is  excusable ;  for  here  it  does  not  appear  that 
Jenkins,  before  he  made  the  arrest,  took  any  such  advice.  In  Parrott  v.  Fish- 
wick,  Bull.  N.  P.  14,  cited  in  9  East,  362,  it  is  stated  to  have  been  ruled,  "  that 
where  the  facte  lie  in  the  knowledge  of  the  defendant  himself,  he  must  show  a 
fffobable  cause,  though  the  indictment  be  found  by  the  grand  jury;  or  the 
plaintiff  shall  recover  without  proving  express  malice;"  but  there  is  the  follow- 
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ing  note  of  that  case  in  9  East,  362.  '<  In  an  action  for  a  malicions  prosecution 
in  preferring  an  indictment  for  perjury,  where  the  bill  of  indictment  was  foand 
and  the  plaintiff  acquitted  by  verdict,  Lord  Mansfield  in  summiog  np,  said, 
it  was  not  necessary  to  prove  express   malice,  for  if  it  appeared  (hat 


*wa$  no  probable  came,  that  was  sufficient  to  prove  an  implied  malice,  r*;:QQ-i 
which  was  all  that  was  necessary  to  be  proved  to  support  this  action."  ^  *'-' 
If  that  be  so,  the  Judge  here  was  bound  to  tell  the  jury  that  there  was  suffi- 
cient evidence  to  imply  malice,  and  would  be  so  again ;  and  therefore  it  will  be 
useless  to  send  the  case  down  to  second  trial.  In  Oibson  v.  Chaters,  2  Bos.  & 
Pul.  129,  it  was  held  that  in  an  action  for  maliciously  holding  to  bail,  it  was 
not  sufficient  to  prove  that  the  writ  was  sued  out  after  payment  of  the  debt, 
where  the  circumstances  precluded  any  inference  of  malice  ;  but  it  is  sufficient 
to  say  that  that  is  not  so  here.  It  has  been  held  under  43  Q,  3,  c.  46,  s.  3,  tiiat 
proof  of  the  want  of  reasonable  or  probable  cause  was  sufficient  to  entitle  a  party 
to  his  costs  for  a  malicious  and  vexatious  arrest,  Donlan  v,  Brett,  10  B.  &  C. 
117  :  so  in  Forster  v.  Weston,  Ibid.  527,  where  the  arrest  was  for  one  side  of 
an  account,  it  was  held  that  the  defendant  was  entitled  to  his  costs  under  that 
statute.  In  Austin  v.  Debnam,  3  B.  &  0.  139,  the  defendant  having  arrested 
the  plaintiff  for  the  amount  of  one  side  of  an  account,  without  deducting  what 
was  due  on  the  other,  the  plaintiff  brought  an  action  for  a  malicious  arrest,  and 
it  was  held  by  this  Court  that  such  arrest  was  malicious,  and  without  probable 
cause. 

Coleridge,  Serjt.,  and  Bere,  contri.  In  Austin  v,  Debnam,  3  B.  &  C  139, 
Lord  Tenterden  left  the  question  of  malice  to  the  jury,  and  that  case  was  de- 
cided expressly  on  the  authority  of  Dronelield  v.  Archer,  5  B.  &  A.  513,  which 
turned  entirely  upon  the  43  G.  3,  c.  46,  s.  3.  That  act  gives  costs  *to  pttcngi 
a  defendant  where  the  plaintiff  holds  him  to  bail  for  any  greater  amount  *-  ^ 
than  he  recovers,  without  reasonable  or  probable  cause,  but  does  not  require 
that  the  arrest  should  be  malicious.  In  Snow  v,  Allen,  1  Starkie's  N.  P.  C. 
502,  a  plaintiff  who,  acting  under  what  he  conceived  to  be  sound  advice,  took 
the  defendant  in  execution  after  he  had  taken  the  defendant's  bail  in  execution, 
was  held  not  to  be  liable  to  an  action  for  a  malicious  arrest,  although,  previous 
to  the  arrest,  he  had  notice  from  the  defendant  that  his  proceedings  were  irre- 
gular; and  there  the  plaintiff  was  nonsuited  for  want  of  proof  of  malice;  Ra- 
venga  v.  Mackintosh,  2  B.  &  C.  693,  was  a  similar  case.  Here  there  was  fair 
ground  for  the  jury  to  presume  that  Jenkins,  when  he  made  the  arrest,  was 
acting  bond,  fide  under  the  idea  that  the  law  authorized  him  so  to  do ;  for  he 
instructed  the  sheriff's  officer  to  accept  the  balance  due,  and  not  the  sum  named 
in  the  writ.  At  all  events,  the  question  of  malice  ought  to  have  been  submitted 
to  the  jury. 

Denman,  C.  J.  Every  arrest  by  a  creditor  for  more  than  is  due,  is,  in  some 
sense,  a  wrongful  act.  By  statute,  if  it  be  made  without  reasonable  or  proba- 
ble cause,  though  with  an  entire  absence  of  malice,  the  party  arresting  may  be 
deprived  of  his  costs,  and  at  common  law,  if  the  party  arrested  has  suffered 
damage  to  a  greater  extent  than  those  costs,  he  may,  if  the  arrest  was  also  made 
maliciously,  bring  his  action  on  the  case.  In  that  action,  however,  it  is  still 
incumbent  on  the  plaintiff  to  allege  and  to  prove  malice  as  an  independent  fact; 
though  it  may  in  some  instances  *be  fairly  inferred  by  the  jury  from  ^nn 
the  arrest  itself,  and  the  circumstances  under  which  it  is  made,  without  ^ 
any  other  proof.  They,  however,  are  to  decide,  as  a  matter  of  fact,  whether 
there  be  malice  or  not.  I  have  always  understood  the  question  of  reasonable 
or  probable  cause  on  the  facts  found  to  be  a  question  for  the  opinion  of  the 
Court,  and  malice  to  be  altogether  a  question  for  the  jury.  Here,  the  question 
of  malice  having  been  wholly  withdrawn  from  the  consideration  of  the  jury, 
there  ought  to  b^  a  new  trial. 

Parke,  J.  I  am  also  of  opinion  that  there  ought  to  be  a  new  trial,  on  the 
ground  that  the  learned  Judge  withdrew  altogether  from  the  consideration  of 
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the  joiy  the  question  of  malice.  I  have  always  anderstood,  since  the  case  of 
JoboBtooe  V,  Sutton,  1  T.  R.  510,  which  was  decided  long  before  I  was  in  the 
profcflsioQ,  that  no  point  of  law  was  more  clearly  settled  than  that  in  every 
iction  for  a  malicious  prosecution  or  arrest,  the  plaintiff  must  prove  what  is 
tverred  in  the  declaration,  viz.,  that  the  prosecution  or  arrest  was  malicious  and 
without  reasonable  or  probable  cause  :  if  there  be  reasonable  or  probable  cause  y 
DO  malice,  however  distinctly  proved,  will  make  the  defendant  liable ;  but  when 
there  is  no  reasonable  or  probable  cause,  it  is  for  the  jury  to  infer  malice  from 
the  £u^t6  proved.  That  is  a  question  in  all  cases  for  their  consideration,  and  it 
hiring  in  this  instance  been  withdrawn  from  them,  it  is  impossible  to  say 
whether  they  might  or  might  not  have  come  to  the  conclusion  that  the  arrest 
was  malicious.  It  was  for  them  to  decide  it,  and  not  for  the  Judge.  I  can 
r*5951  ^°^^^®  ^  *case,  where  there  are  mutual  accounts  between  parties,  and 
^  ^  where  an  arrest  for  the  whole  sum  claimed  by  the  plaintiff  would  not 
be  malicious ;  for  example,  the  plaintiff  might  know  that  the  set-off  was  open 
to  dispute,  and  that  there  was  reasonable  ground  for  disputing  it.  In  that  case, 
though  it  might  afterwards  appear  that  the  set-off  did  exist,  the  arrest  would 
not  be  malicious.  The  term  *'  malice"  in  this  form  of  action  is  not  to  be  con- 
sidered  in  the  sense  of  spite  or  hatred  against  an  individual,  but  of  mains 
animns,  and  as  denoting  that  the  party  is  actuated  by  improper  and  indirect 
motives.  That  woald  not  be  the  case  where,  there  being  an  unsettled  account, 
with  items  on  both  sides,  one  of  the  parties,  believing  bon&  fide  that  a  certain 
cam  wu  due  to  him,  arrested  his  debtor  for  that  sum,  though  it  afterwards  ap« 

Cd  that  a  less  snm  was  due ;  nor  where  a  party  made  such  an  arrest,  acting 
fide  under  a  wrong  notion  of  the  law  and  pursuant  to  legal  advice.  Tho 
quefttioo  of  malice  having  in  this  case  been  wholly  withdrawn  from  the  jury,  I 
think  the  rule  for  a  new  trial  must  be  made  absolute. 

Pattison,  J.  The  whole  argument  for  the  defendant  may  be  shortly  sum- 
med up  thus : — The  question  of  malice  ought  to  have  been  submitted  to  the  jury, 
who  might  have  inferred  it  from  the  want  of  probable  cause ;  but  they  were  not 
bound  of  necessity  so  to  do.  Here  it  was  not  left  to  the  jury  to  infer  malice : 
if  the  jury  are  to  be  told  that  where  a  want  of  probable  cause  is  proved,  malice 
must  necessarily  be  inferred,  it  will,  in  future,  be  only  necessary  in  every  case 
to  prove  want  of  probable  cause ;  whereas,  it  is  essential  for  a  plaintiff  to  prove 
Pd961  ^^'^  ^^^  which  the  Judge  may  decide  that  there  is  *want  of  prooable 
*-       ^  cause,  and  the  jury  that  there  is  malice. 

Taunton,  J.  At  the  trial  I  acted  upon  the  decision  in  Bromage  v.  Pressor, 
4  B.  i  C.  47.  That  was  an  action  of  slander,  and  it  was  h*eld,  that  although 
miiiee  was  the  gist  of  the  action,  there  were  two  sorts  of  malice, — malice  in 
iact  and  malice  in  law  ;  the  former  denoting  an  act  done  from  ill-will  towards 
an  individual ;  the  latter  a  wrongful  act  intentionally  done,  without  just  cause 
or  excuse ;  and  that  in  ordinary  actions  for  slander,  malice  in  law  was  to  be  in- 
ferred from  the  publishing  the  slanderous  matter,  the  act  itself  being  wrongful 
and  intentional,  and  without  any  just  cause  or  excuse ;  but  that  in  actions  for 
slander  prima  fade  excusable  on  account  of  the  cause  of  publishing  the  slander- 
OQS  matter,  malice  in  fact  must  be  proved.  It  appeared  to  me  that  the  present 
defendant  Jenkins,  having  sued  out  a  bailable  writ  for  45/.,  knowing  that  there 
was  a  set-off  to  the  amount  of  16/.  5s.,  had  been  guilty  of  a  wrongful  act,  and 
therefore  that  malice  in  law  ought  to  be  presumed.  It  struck  me  that  there 
was  no  distinction  (in  this  respect)  between  an  ordinary  action  for  slander  and 
ftD  action  for  malicious  arrest;  but  I  am  now  satisfied  that  in  this  latter  form  of 
action  malice  is  a  question  of  fact,  which  oueht  to  be  left  to  the  jury.  The 
rale  for  a  new  trial  mast  therefore  be  made  absolute.  Rule  absolute. 
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♦The  KING  V,  The  Inhabitants  of  FRIESTON.    Nov.  11.     [*597] 

Where  the  quarter  sessions  hare  improperly  decided  against  an  appeal  on  a  preUminary 
objection,  the  Coart  of  K.  B.  will  grant  a  mandamus  to  them  to  enter  continuances 
and  hear  the  appeal ;  but  where  an  objection  has  been  made,  during  the  trial  of  an 
appeal,  to  the  reception  of  a  particular  piece  of  evidence,  and  the  sessions  have  held 
such  objection  valid,  in  consequence  of  which  the  appeal  has  been  dismissed,  this 
Court  will  not  interfere,  unless  the  sessions  send  up  a  case. 

Flanagan  moved  for  a  rale  calling  on  the  jastices  of  the  Isle  of  Ely,  to  show 
oanse  why  a  mandamns  should  not  issue,  commanding  them  to  enter  coDtinn- 
ances  and  hear  an  appeal  against  an  order  of  removal,  in  which  the  inhabitanta 
of  the  parish  of  Frieston,  in  the  county  of  Lincoln,  were  the  appellants,  and  the 
inhabitants  of  Tydd  St.  Giles,  in  the  Isle  of  Ely,  respondents  ;  and  to  receive 
evidence  of  a  certain  written  agreement  which  had  been  tendered  for  the  appel- 
lants at  the  trial  of  the  appeal  at  the  last  October  sessions  for  the  Isle  of  Ely, 
and  rejected.  It  appeared  by  the  affidavit  in  support  of  the  application,  that;  the 
respondents  having  proved  a  primit  facie  settlement,  the  appellants'  connsel 
proposed  to  give  a  subsequent  settlement  by  renting  a  tenement.  The  renting 
was  under  a  written  agreement,  and  on  the  document  being  put  in,  the  respon- 
dents counsel  objected  that  it  was  not  receivable,  because,  though  it  purported 
to  be  an  agreement  by  both  parties,  it  was  signed  by  the  tenant  only.  The  ses- 
sions, on  this  ground,  held  the  writing  to  be  inadmissible,  and  they  refused  to 
hear  parol  evidence  of  the  tenancy.  The  appeal  was  therefore  dismissed,  and 
the  bench  declined  granting  a  case. 

Flanagan  now  proposed  to  show  from  authorities  that  the  agreement  oaght 
not  to  have  been  rejected.  [Lord  Denman,  C.  J.  Suppose  the  sessions  have  made 
a  mistake,  but  have  refused  to  take  the  opinions  of  this  Court  *on  this  1^5001 
question :  can  we  interfere  ?]  The  Court  has  interfered  in  such  cases,  ^  ^ 
without  any  application  from  the  sessions.  Rex  v.  The  Justices  of  y^iltshire, 
18  East,  404 ;  Rex  v.  The  Justices  of  Lancashire,  7  B.  &  C.  691 ;  Rex  v.  The 
Justices  of  Oloucestershire,  1  B.  &  Ad.  1.  In  the  last- mentioned  case  the  ap- 
peal had  been  partly  gone  into,  when  an  objection  was  taken,  upon  which  the 
sessions  dismissed  the  case.  Lord  Tentebden  there  said,  <<  I  think  that  the 
appeal  was  not  heard,  and  that  the  grounds  of  refusal  were  insufficient;"  and 
Batley,  J.,  observed,  <'It  is  true  there  is  here  the  form  and  ceremony  of  hear- 
ing a  witness,  but  then  an  objection  is  taken,  which  is  in  fact  a  preliminary  one, 
and  goes  to  prevent  the  Court  from  exercising  any  jurisdiction.''  Here  the  ob- 
jection was  one  which  prevented  the  merits  of  the  appeal  from  being  gone  into, 
and  it  cannot  be  contended  that  the  sessions,  having  dismissed  an  appeal  on 
such  a  ground,  may  exclude  the  interference  of  this  Court,  by  refusing  a  case. 

Lord  Denman,  C.  J.  In  the  present  instance  the  appeal  was,  in  fact,  heard. 
It  is  said  the  justices  were  mistaken  in  their  decision ;  but  if  they  were,  tbej 
are  the  judges  of  the  law,  and  we  cannot  grant  a  new  trial.  The  cases  where 
this  Court  has  interfered  have  turned  upon  matters  of  preliminary  practice,  and 
have  arisen  where  the  Court  thought  the  practice  not,  in  its  own  nature,  legal, 
or  not  consistent  with  the  rales  by  which  the  sessions  themselves  professed  to  be 
guided.  The  present  objection  was  not  a  preliminary  one,  in  the  sense  in  which 
that  word  was  used  in  one  of  the  cases  referred  to ;  it  was  indeed  preliminary  to 
the  reception  of  a  ^particular  piece  of  evidence ;  but  where  there  is  merely  1-^5091 
a  wrong  judgment  on  a  point  of  that  description^  this  Court  has  no  juris-  ^  '' 
diction  to  correct  it  unless  the  sessions  send  a  case.  I  therefore  think  that  all 
the  authorities  cited  fall  short  of  the  point  now  contended  for,  and  that  the  role 
cannot  be  granted. 

Taunton,  J.*    I  am  of  the  same  opinion.    This  is  not  one  of  the  cases 

1  Parke,  J.,  having  been  appointed  a  member  of  his  Majesty's  Privy  Conncil,  waa  sit- 
ting on  the  Judicial  Committee  of  that  body,  oonstituted  by  stat.  S  &  4  W  4,  c.  41,  a.  1. 
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where  the  sessions  have  refused  to  hear,  and  this  Court  has  therefore  granted  a 
mandamus.  Here  the  sessions  have  refused  to  admit  a  piece  of  evidence,  erro- 
neously, as  it  is  said^  but,  at  all  events,  they  have  heard  the  appeal,  and  they 
have  not  sent  up  a  case. 

Pattsson,  J.  It  cannot  be  contended  that  if  the  sessions  have  merely  given 
a  wrong  judgment  on  a  point  of  evidence,  this  Court  can  review  it  without  a  case 
being  sent  up.  It  is  true  that,  where  they  have  dismissed  an  appeal  ou  a  pre- 
liminary objection,  this  Court  may  overrule  their  decision ;  but  the  objection 
here,  though  it  was  preliminary  to  the  admission  of  certain  evidence,  was  not 
preliminary  to  the  hearing  of  the  case.  There  is  no  instance  in  which  the 
Court  has  granted  a  mandamus  under  such  circumstances.         Rule  refused.* 

>  See  Rei  v.  The  Justices  of  the  West  Riding  of  Torkshire,  post. 


[*600]  *LOCK  v.  VULLIAMY.    Nov.  II. 

No  precise  form  of  words  is  necessary  to  constitute  an  award  ;  it  is  sufficient  if  the  arbi- 
trator express  by  it  a  decision  upon  the  matter  submitted  to  him.  But  where  an  arbi* 
trator,  to  whom  a  dispute  between  an  architect  and  his  clerk,  respecting  a  claim  by 
the  latter  for  wages,  was  referred,  stated  in  a  letter  that  he  had  examined  drawings 
made  by  the  clerk,  with  an  account  of  his  time,  which  did  not  show  experience  or 
ability  to  the  extent  to  justify  a  demand  for  remuneration  under  the  circumstances ; 
but  in  consideration  of  tiie  clerk's  services  out  of  the  office  on  some  occasions,  and  to 
meet  the  case  in  a  liberal  manner,  he  proposed  that  the  architect  should  pay  the  clerk 
10/. :  Held,  that  the  latter  part  of  the  letter  was  a  mere  suggestion  of  the  arbitrator, 
and  not  a  decided  opinion  that  the  clerk  was  or  was  not  entitled  to  recover  lOL,  and, 
therefore,  not  a  good  award. 

Indebitatus  assumpsit  for  wages  or  salary  due  and  payable  for  the  service 
of  the  plaintiff,  as  the  hired  servant  of  defendant,  in  his  business  of  a  surveyor 
and  architect.  The  defendant  pleaded  the  general  issue,  and  paid  10/.  into 
Court.  At  the  trial  before  Patteson,  J.,  at  the  Middlesex  sittings,  in  Easter 
term,  1833,  it  appeared  that  an  action  was  brought  to  recover  wages  for  the 
plaintiff's  services  as  a  clerk  or  assistant  to  the  defendant,  a  surveyor  and  archi- 
tect. The  defence  was,  that  on  the  9th  of  January,  1832,  it  had  been  agreed 
between  the  plaintiff  and  defendant  to  refer  the  matter  to  one  Goldicutt,  and 
that  he  had  made  bis  award.  Goldicutt,  being  called  as  a  witness,  stated,  that 
Lock  having  claimed  wages  of  Yulliamy,  and  the  claim  being  disputed,  it  was 
verbally  agreed  that  the  differences  between  tbem  should  be  referred  to*  him,  and 
that,  after  he  had  examined  some  plans  and  sketches  made  by  Lock  for  the  de- 
fendant, while  in  his  office,  and  heard  both  parties,  he  wrote  the  following  letter, 
addressed  to  the  defendant : — <<  I  have  examined  the  drawings  made  by  Mr. 
I  Charles  Lock,  with  an  account  of  his  time,  in  his  presence,  at  Mr.  Yulliamy' s, 
which  does  not  bear  testimony  of  experience  or  ability  to  the  extent  to  justify 
him  in  making  a  demand  for  remuneration,  under  the  circumstances  in  which  he 
came  to  that  gentleman's  office.  But  in  consideration  of  his  services  out  of  the 
r*R011  ^^^  ^°  *some  occasions,  and  to  meet  the  circumstances  of  the  case  in  a 
■-  ^  liberal  manner,  I  propose  Mr.  Yulliamy  should  pay  Mr.  Charles  Lock 
10/."  This  letter  Goldicutt  sent  to  the  defendant,  but  the  plaintiff  had  no  notice 
of  it  until  after  action  brought.  The  learned  Judge  thought  that  Goldicutt's 
letter  was  not  an  award,  that  it  bound  nobody,  and  therefore  that  it  was  no  an- 
swer to  the  action ;  and  he  observed  that  the  employment  of  the  plaintiff  was 
pnmk.  facie  evidence  of  his  being  entitled  to  wages,  and  that  there  was  no  proof 
of  any  agreement  that  he  was  not  to  receive  any,  and  he  left  it  to  the  jury  to 
say  if  he  was  entitled  to  any,  and  to  how  much.  The  jury  found  for  the  plain- 
tiff, damages  16/.  A  rule  nisi  for  a  new  trial  having  been  obtained,  on  the 
ground  that  tho  subject-matter  of  the  action  had  been  decided  by  the  arbitrator, 
F.  Pollock,  in  this  term  showed  cause.  The  letter  is  not  an  award  on  the 
points  submitted.     At  all  events,  it  was  not  published  before  the  present  action 
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was  brought.  It  was  merely  sent  to  one  of  the  parties.  If  the  award  was  not 
oomplete  at  the  time  when  the  action  was  brought,  the  bringing  of  the  aotion  by 
one  of  the  parties  to  the  submission,  determined  the  authority  of  the  arbitrator. 
If  it  be  an  award  that  Y ulliamy  owed  Lock  10^.,  and  was  published  after  action 
brought,  it  should  have  been  pleaded  specially.  But  in  fact  it  is  not  a  decision 
that  10/.  was  due.  It  is  a  mere  proposal  or  suggestion  made  by  the  arbitrator, 
to  the  defendant,  that  he  should  pay  the  plaintiff  10/. 

Sir  James  Scarlett  and  R,  V.  Richards,  contrjl.  No  specific  form  of  words 
are  necessary  to  constitute  an  award.  *It  is  sufficient  if  the  words  used  rtoMi 
amount  in  substance  to  a  decision  of  the  points  submitted.  In  Matson  v.  *-  "-' 
Trower,  Ryan  &  M.  17,  an  arbitrator  stated  that  he  was  of  opinion  that  one 
party  was  entitled  to  claim  of  the  other  a  given  sum  for  non-performance  of  a 
contract  for  fifty  puncheons  of  brandy,  and  Lord  Tenterden  held  that  to  be  a 
good  award.  Here,  the  arbitrator  meant  to  say  that  in  his  opinion  and  jadg- 
ment  Lock  was  entitled  to  recover  nothing  for  his  services  in  Yulliamy's  office, 
but  that  he  was  entitled  to  recover  10/.  for  his  services  out  of  the  office.  The 
delivery  of  the  award  to  the  defendant  was  a  sufficient  publication.  [Denman, 
C.  J.     The  Court  have  no  difficulty  on  that  point.] 

Denman,  C.  J.  I  think  the  letter  in  question  is  not  an  award.  It  appears 
by  it  that  the  plaintiff  sought  to  recover  for  two  sets  of  services ;  first,  for  services 
in  the  office,  and,  secondly,  for  services  out  of  the  office.  The  arbitrator  seems 
to  have  thought  that  the  instruction  received  by  the  plaintiff  was  a  compensa- 
tion for  the  first  set  of  services ;  but  as  to  the  second,  he  has  come  to  no  decision, 
but  merely  makes  a  proposal  that  the  defendant,  to  meet  the  circumstances  in  a 
liberal  manner,  should  pay  10/.  That  is  a  mere  suggestion  to  the  defendant  to 
pay  that  sum,  if  he  is  disposed  to  act  liberally.  It  is  not  an  expression  of  an 
opinion  that  Lock  was  entitled  of  right  to  recover  that  sum.  I  agree  that  no 
precise  form  of  words  is  necessary  to  constitute  an  award.  It  is  sufficient  if  the 
language  be  such  as  to  show  clearly  that  the  arbitrator  has  come  to  a  decision 
upon  the  points  submitted  to  him.  In  Matson  v.  '''Trower,  Ryan  &  M.  17,  r^gnoi 
the  award  was  good,  for  the  arbitrator,  there,  expressed  a  decisive  opinion  *-  ^ 
upon  the  matters  submitted  to  him.  Here  the  arbitrator  has  not  decided,  bat 
merely  suggested  that  the  one  party,  if  he  meant  to  do  a  liberal  thing,  should 
pay  10/.  to  the  other. 

Parke,  J.  The  rule  must  be  discharged.  I  am  quite  satisfied  that  the  latter 
part  of  the  instrument  does  not  amount  to  an  award.  I  agree  that  no  precise 
form  is  necessary  to  constitute  such  an  instrument.  •  It  is  enough  if  it  appear 
that  the  arbitrator  has  finally  decided  on  the  matters  submitted  to  him.  If  it 
had  appeared  in  this  case  that  the  arbitrator  had  decided  that  the  one  party 
should  recover  so  much  and  no  more,  it  would  have  been  sufficient.  On  the  mo- 
tion for  the  new  trial,  I  thought  the  meaning  of  the  arbitrator  might  be,  that 
the  plaintiff  had  no  claim  whatever  for  his  out-door  services :  but,  on  further  con- 
sideration, I  think  that  that  cannot  have  been  his  meaning; — ^where  he  intends 
to  decide,  he  has  used  apt  words  for  that  purpose ;  for,  in  the  first  part  of  the 
instrument,  he  has  expressed  a  decided  opinion  that  the  plaintiff  had  no  claim 
for  remuneration  for  the  work  done  in  the  office  under  the  circunistances  in 
which  he  came  into  it ;  but,  as  to  his  services  as  an  out-door  clerk,  it  does  not 
seem  to  me  clear  that  he  meant  to  decide  that  the  plaintiff  had  or  had  not  a 
claim  to  compensation. 

Taunton,  J.  The  first  part  of  this  letter,-  in  which  the  arbitrator  says  that 
the  plaintiff  is  not  entitled  to  make  any  demand  for  remuneration  under  the 
^circumstances  in  which  he  came  to  the  defendant's  office,  is  decisive  on  M^n 
that  point,  and,  therefore,  as  to  that,  a  good  award ;  but  the  latter  part,  *- 
which  relates  to  the  services  out  of  the  office,  contains  no  more  than  a  sagges- 
tion  on  the  part  of  the  arbitrator  to  the  defendant  to  meet  the  case  liberally  sod 
pay  10/.  That  is  not  a  decision  that  the  plaintiff  was  or  was  not  entitled  to  re- 
cover anything  in  respect  of  those  services.    The  arbitrator  only  submits  it  for 
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consideration.     As  to  those  serrices,  therefore,  it  was  no  award.    The  case  is 
wholly  different  from  Matson  v.  Trower,  Rjan&  M.  17.     There  the  instrument 
did  not  contain  a  mere  recommendation  by  the  arbitrator,  but  a  decisive  opinion 
that  the  plaintiff  was  entitled  to  recover  so  much  for  breach  of  contract. 
Patteson,  J.,  concurred.  Rule  discharged. 


[♦605]  *TIBBITS,  Gent.,  One,  Ac.,  v.  YORKE.    Nov.  12. 

A  riyer  navigation  act  directed  that  the  salary  of  the  clerk  to  the  commissioners  shonld 
be  paid  by  the  proprietors  of  the  tolls.  A  person  seised  in  fee  of  a  part  of  the  naviga- 
tion and  tolls,  granted  annuities,  and  conveyed  her  part  of  the  tolls,  &o.,  to  a  trustee, 
to  secare  the  annuities,  and  to  permit  her  to  hold  the  conveyed  premises  and  the  pro* 
fits  thereof  to  her  own  use,  till  default  in  payment  of  such  annuities.  By  a  subsequent 
deed  she  conveyed  the  premises  in  fee  to  T.,  together  with  other  property,  in  trust  to 
sell  as  in  the  deed  was  directed,  and  to  receive  the  proceeds  of  such  sale,  and  the  tolls 
and  profits  of  the  navigation ;  and  out  of  the  several  receipts  and  profits  to  defray  the 
costs  and  expenses  necessary  for  carrying  the  trusts  into  effect,  to  pay  up,  and,  if  pos- 
sible, discharge  the  annuities,  to  pay  o£f  certain  creditors,  and  to  hold  the  surplus,  if 
any,  for  her  benefit. 

The  trustee  under  the  last-mentioned  deed  entered  into  receipt  of  the  tolls,  appointed  a 
collector,  and  represented  himself  to  the  commissioners  as  a  mortgagee  of  the  tolls, 
and  as  having  a  control  over  them  and  over  the  repairs  of  the  navigation,  but  refused 
to  pay  the  salary  of  the  cleric  The  annuities  were  still  subsisting.  The  clerk  sued 
the  trustee  for  non-payment  of  his  salary  : 

Held,  that  it  lay  upon  the  trustee,  having  conducted  himself  as  above  stated,  to  show 
tiiat  he  was  not  a  proprietor  within  the  meaning  of  the  act :  Held  further,  on  refe- 
rence to  the  several  deeds,  that  he  was  such  proprietor,  although  he  only  held  the  tolls 
in  trust  to  pay  creditors  and  discharge  incumbrances,  and  although  there  was  a  legal 
estate  outstanding  in  a  trustee,  to  secure  the  annuities. 

The  act,  passed  in  1794,  required  that  certain  notices  should  be  given  in  the  Northamp- 
ton and  Cambridge  newspapers.  There  was  at  that  time  one  newspaper  published  at 
each  place.  A  newspaper  was  subsequently  established,  called  the  Huntingdon,  Bed- 
fordrand  Peterborough  Gazette,  and  Cambridge  and  Hertford  Independent  Press ;  and 
it  was  published  (among  other  places)  at  Cambridge:  Held,  that  the  publication  of 
the  notices  in  the  former  papers  was  sufficient. 

Debt.  The  first  count  of  the  declaration  stated  that  the  defendant,  on  the 
18th  of  January,  1881,  was  the  proprietor  of  the  tolls  arising  from  the  naviga- 
tion of  the  river  Nene,  in  Northamptonshire,  between  Onndle  North  Bridge  and 
Thrapston  Bridge,  and  in  the  eastern  division  of  the  navigation  of  the  said  river 
from  Northampton  to  Peterborough,  mentioned  in  an  act  of  34  Gt,  3,  which  the 
declaration  recited :  that  at  a  meeting  of  the  commissioners  of  the  said  naviga* 
tion,  duly  holdcn  under  and  by  virtue  of  the  said  act,  on  the  8d  of  February, 
1830,  the  said  commissioners  appointed  the  plaintiff  their  clerk :  that  he  took 
apon  Jiimself  the  office,  and  executed  the  duties  :  that  at  a  meeting  of  the  com- 
missioners, on  the  18th  of  January,  1831,  his  accounts  for  attendance,  labor,  &c., 
were  examined,  and  the  amount  of  174/.  allowed,  one  moiety  thereof  to  bo  paid 
r*6061  ^^  *'^®  proprietor  or  proprietors  of  the  navigation  ♦between  Oundle 
I-  -*  North  Bridge  and  Thrapston  Bridge,  of  which  the  defendant,  on,  &c., 
had  notice,  and  thereby,  as  such  proprietor,  became  liable  to  pay,  &c.,  and  that 
he  was,  on,  &c.,  requested  to  pay,  but  did  not  do  so.  The  second  count  was 
similar;  but  the  demand  alleged  was  on  William  Summers,  the  defendant's 
agent.  The  third  count  stated,  generally,  that  the  defendant,  as  such  proprie- 
tor, &c.,  was  indebted  to  the  plaintiff,  as  clerk  to  the  said  commissioners,  duly 
elected  by  virtue  of  the  statutes  in  such  case,  &c.,  in  the  sum  of  87/.,  the  moiety 
of  the  sum  of  174/.  before  then  duly  allowed  to  the  plaintiff  by  certain  of  the 
said  commissioners  dulv  assembled,  &c.,  the  same  being  a  reasonable  sum  for 
his  attendance,  labor,  &c.,  as  clerk,  and  to  be  paid  to  the  plaintiff  by  the  defen- 
dant so  being  the  proprietor,  &c.,  when  he  should  be  thereunto  afterwards  re- 
quested ;  whereby  and  by  reason  of  said  sum  of  87/.  being  wholly  due  and 
QBpaid,  an  action  had  accrued^  &o.    The  fourth  count  was  on  an  account  stated 
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between  the  defendant  as  proprietor  and  the  plaintiff  as  clerk,  on  which  aocoant- 
ing  the  defendant  as  proprietor  was  found  indebted,  &c.,  whereby  and  by  reason 
of  the  last-mentioned  sum  being  unpaid,  an  action,  &c.  Breach,  that  the  defen- 
dant, although  often  requested,  hath  not  paid,  &c.  Plea,  nil  debet.  At  the 
trial,  before  Littledale,  J.,  at  the  Northampton  Summer  assizes,  1831,  the 
plaintiff  had  a  verdict  for  87^.,  subject  to  the  opinion  of  this  Court  on  the  follow- 
ing case : — 

The  commissioners,  acting  under  three  statutes,  viz.,  12  Ann.  st.  2,  c.  7  (pri- 
vate), for  making  the  river  Nene  from  Northampton  to  Peterborough  navigable, 
and  11  G.  1,  0.  19,  and  34  Or.  3,  c.  85,  for  amending  former  enactments  as  to 
the  said  navigation,  gave  notice  of  a  ^meeting,  to  be  holden  on  the  3d  of  r%QQ'r'i 
February,  1830,  for  the  purpose  of  electing  a  clerk.  The  notice  was  •-  •' 
inserted  in  the  Northampton  Mercury,  a  newspaper  printed  and  published  at 
Northampton,  and  the  Cambridge  Chronicle,  a  newspaper  printed  and  published 
at  Cambridge.  Besides  these  papers,  which  were  established  before  the  passing 
of  34  G.  3,  c.  85,  and  were  the  only  newspapers  then  printed  or  published  at 
Northampton  and  Cambridge,  there  is  another  paper  printed  and  published  at 
Cambridge,  which  commenced  in  the  year  1817,  called  The  Huntingdon,  Bed- 
ford, and  Peterborough  Grazette,  and  Cambridge  and  Hertford  Independent 
Press,  published  at  the  offices  at  Huntingdon,  Bedford,  Cambridge,  and  Hert- 
ford ;  at  the  conclusion  of  which  paper  there  is  the  following  memorandum  :— 
''  Printed  by  the  editor,  Weston  Hatfield,  and  published  at  the  office,  Sidney 
Street,  Cambridge." 

At  the  meeting  advertised  as  above  mentioned,  the  plaintiff  was  elected  and 
appointed  clerk  to  the  commissioners  acting  in  the  eastern  division  of  the  said 
navigation,  and  a  deed  of  appointment  was  executed  in  conformity  with  the 
order.  The  plaintiff  performed  the  duties  till  the  18th  of  January,  1831.  The 
case  further  stated,  that  the  plaintiff  had  been  appointed  to  the  same  office  at  a 
previous  meeting,  purporting  to  be  a  meeting  of  commissioners  of  the  said  nari- 
gation,  viz.,  on  the  20th  October,  1829,  at  a  salary  to  be  fixed  at  a  future  meet- 
ing j  and  it  sets  forth  particulars  with  respect  to  the  appointment  of  some  of  the 
commissioners  who  acted  on  that  occasion,  which  it  is  unnecessary  to  state  here. 

At  a  meeting  of  the  commissioners,  appointed  for  the  4th  of  January,  1831, 
and  adjourned  to  the  18th,  the  '''plaintiff  produced  his  accounts  and  bill  picgQQi 
for  business  done.  The  bill  was  allowed,  and  an  order  made  for  pay-  ^  ^ 
ment  of  one  moiety  thereof  by  the  defendant,  as  stated  in  the  declaration. 

About  thirteen  years  ago,  William  Summers  was  by  the  defendant  appointed 
collector  of  the  said  tolls  on  the  navigation  between  Oundle  North  Bridge  and 
Thrapston  Bridge,  for  certain  annuitants  and  creditors  of  Elizabeth  Cheyne  and 
Dorothy  Squire,  as  hereinafter  mentioned,  and  has  ever  since  collected  and  re- 
ceived the  same,  defraying  from  time  to  time,  out  of  the  amount  thereofi  the 
costs,  charges,  and  expenses  of  the  repairs  of  the  said  navigation,  and  the  defen- 
dant from  time  to  time  settling  the  said  Summer's  accounts.  There  was  a  ba- 
lance in  hand  of  230^.  at  Christmas  last,  and  75/.  the  preceding  Christmas,  after 
paying  for  the  said  repairs;  and  there  is  also  a  balance  in  hand  at  present;  bnt 
the  defendant  never  received  anything  from  tolls.     The  money  goes  in  repairs. 

At  a  meeting  of  the  commissioners  which  took  place  subsequently  to  the  ap- 
pointment of  the  plaintiff  as  clerk,  the  defendant  represented  himself  to  be  the 
mortgagee  of  the  said  tolls,  but  declared  his  determination  not  to  obey  any  order 
of  the  said  commissioners  with  reference  to  paying  the  plaintiff's  salary,  and  al- 
leged as  a  reason  for  such  determination  that  the  said  tolls  were  insufficient 
completely  to  pay  his  interest  and  those  repairs  which  he,  the  defendant,  chose 
to  have  done. 

By  indentures  of  lease  and  release,  July  22d  and  23d,  1782  (a  copy  of 
which  accompanied  the  case),  reciting  that  Dorothy  Squire  was  then  seised  in 
fee  of  the  said  navigation  between  Thrapston  Bridge  and  Oundle  North  Bridge, 
and  of  all  and  every  the  tolls,  '''duties,  and  payments  arising  therefrom,  psgnoi 
subject  to  a  rent-charge  of  100^.  a  year,  payable  to  Elizabeth  Cheyne,  •-        •' 
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daring  her  lite,  the  said  D.  S.  and  E.  C.  conveyed  the  said  navigation,  and  the 
said  tolls,  &G.,  and  all  the  profits,  authorities,  ac,  arising  out  of  the  same,  and 
also  other  real  and  personal  property,  to  the  defendant  and  to  three  other  per* 
sons,  creditors  to  D.  S.  and  E.  C.,  upon  trust  to  raise  7000/.  hy  sale  of  the  na- 
vigation and  tolls,  according  to  a  contract  stated  to  have  been  entered  into  with 
one  T.  Squire,  and  out  of  that  sum  and  of  the  other  property,  and  the  debts  and 
sums  assigned  by  that  deed,  when  received,  in  the  first  place  to  deduct  and  re- 
tain such  costs  and  expenses  as  the  trustees  should  necessarily  be  put  to  in  or 
about  the  execution  of  the  trusts,  and  afterwards  (among  other  things)  to  apply 
the  residue  of  the  moneys  to  be  raised,  in  satisfying  the  annuitants,  and  paying 
the  above  three  creditors,  and  such  others  as  should  execute  the  indenture.* 
All  the  persons  appointed  trustees  under  the  said  deed  are  dead,  except  the  de- 
fendant.  The  said  deed  was  given  in  evidence  by  the  defendant,  and  likewise 
two  other  deeds,  one  of  the  27th  and  28th  of  November,  1778,  and  the  other  of 
the  2dd  of  April,  1779  (copies  of  which  accompanied  the  case),  whereby  the 
said  D.  S.  and  E.  C.  granted  to  Mark  Sprot  and  Thomas  Pitt  Smith,  certain 
rent-charges  on  the  said  tolls,  &c.,  and  conveyed  the  said  tolls,  &c.,  to  one  Wil- 
liam Smithson  for  a  term  of  lives  and  a  term  of  ninety-nine  years,  in  trust,  to 
secure  the  payment  of  those  rent-charges,  and  to  permit  D.  S.  and  her  assigns  to 
hold  and  enjoy  the  hereditaments  and  premises  so  charged,  and  receive  the  rents, 
r*6l01  ^^^^'  ''^^  ""profits  to  her  and  their  own  use,  subject  to  the  former  rent- 
I-  -'  charge  to  E.  C,  and  until  default  of  payment  of  the  other  rent-charges. 
All  the  annuitants  mentioned  in  the  said  deeds^  are  dead,  but  a  considerable  ar- 
rear  of  the  annuities  remains  unpaid. 

The  following  points  were  taken  by  the  defendant : — First,  that  the  notice 
given  of  the  meeting  of  the  3d  of  February,  1830,  for  electing  a  clerk  was  insuffi- 
cient, being  inserted  only  in  the  Northampton  Mercury  and  Cambridge  Chronicle, 
whereas  there  was  at  the  time  another  newspaper  published  at  Cambridge ;  and 
by  34  O.  3,  c.  85,  s.  6,  such  notice  is  to  be  given  ''  in  the  Northampton  and 
Cambridge  newspapers,  if  any  such  shall  be  printed;  if  not,  then  in  the  Lon- 
don Gazette."  (The  second  objection  was  abandoned  on  the  argument.)  Thirdly, 
that  the  appointment  of  the  plaintiff  on  the  3d  of  February,  1830,  was  invalid, 
inasmuch  as  he  had  been  already  appointed ^at  the  meeting  of  the  20th  of  Octo- 
ber, 1829 ;  and  by  13,  Ann.  st.  2,  c.  7,  s.  20,  no  appointment  of  the  commis- 
sioners is  to  be  reversed  or  altered,  unless  the  whole,  or  the  majority,  of  the 
commissioners  who  made  such  order  shall  have  notice  of  the  meeting  for  the 
purpose  of  reversing  or  altering  the  same,  which  did  not  appear  to  have  been 
given  in  the  present  instance.  Fourthly,  that  the  defendant  was  not  a  proprie- 
r*6ll1  ^^^'  ^^  ^^^  tolls;  that  the  deeds  of  lease  and  release  *of  July,  1782, 
I-  -*  showed  him  to  be  a  trustee  on  behalf  of  the  creditors  of  the  proprietors, 
Cheyne  and  Squire;  three  of  the  parties  to  the  said  release  of  the  third  part 
being  such  creditors,  acting  for  themselves  and  others  of  the  said  creditors,  and 
as  trustees  for  the  purposes  in  that  deed  specified ;  and  the  parties  of  the  fourth 
part  being  such  of  the  other  creditors  as  should  execute  the  said  indentures. 
Fifthly,  that  the  legal  estate  in  the  navigation  was  outstanding  in  the  represen- 
tatives of  the  mortgagee  under  the  deeda  of  1778  and  1779,  and  a  considerable 

*  See  farther  as  to  the  contents  of  this  deed,  p.  617,  post. 

'  By  34  G.  8,  o.  85,  8.  7,  it  is  enacted,  that  one  moiety  of  the  money  to  be  allowed  to 
aneh  clerk  shall  be  paid  by  the  proprietor  or  proprietors  for  the  time  being  of  the  tolls 
and  duties  arising  ^om  the  said  narigation  between  Peterborough  and  Onndle  North 
Bridge;  and  the  other  moiety  thereof  by  the  proprietor  or  proprietors  for  the  time  being 
of  the  tolls  and  duties  arising  from  the  said  navigation  between  Onndle  North  Bridge 
and  Thrapston  Bridge. 

Sect  9  enacts,  that  if  any  or  either  of  the  proprietors  of  the  said  tolls  and  dnties 
shall  neglect  or  refuse  to  pay  the  sums  allowed  and  due  to  the  clerk,  on  demand  made 
of  such  proprietor  or  his  agent  who  receives  the  tolls,  such  sums  may  be  recovered  by 
action  of  debt  in  the  name  of  such  clerk,  against  the  proprietor  of  such  tolls  or  dnties 
who  ought  to  pay  Uie  same  under  the  directions  of  this  act ;  and  that  if  such  proprie- 
tor cannot  be  found,  the  action  may  be  brought  against  his  i^sent  in  the  receipt  of  the 
tolls. 


260  5  Barnbwall  &  Adolphus.  [611 

lunonnt  of  the  arreani  remained  unpaid;  and  that  the  trusteee  under  the  deed 
of  1782  (of  whom  the  defendant  was  the  Bonrivor),  had  only  the  equity  of 
redemption  in  the  navigation. 

MiUer^  for  the  plaintiff,  was  desired  bj  the  Conrt  to  confine  himself  to  the 
question,  whether  or  not  the  defendant  was  a  proprietor.  The  "  proprietors/' 
who  by  34  O.  3,  o.  85,  s.  7,  are  to  pay  the  clerk,  are  the  same  persons  with  the 
'< undertaker,"  mentioned  in  13  Ann.  st.  2,  e.  7,  s.  1;  and  the  latter,  by  that 
clause,  are  the  person  or  persons  (approved  and  appointed  by  the  commisaionen) 
who  are  to  make  the  river  navigable,  to  build  locks,  &c.,  '<  where  the  said  under- 
takers, their  heirs  and  assigns,  shall  think  fit,"  and  to  do  all  other  necessaty 
matters  and  things  for  the  improvement  and  maintaining  of  the  navigation. 
The  act  34  G.  3,  *c.  85,  s.  1,  expressly  speaks  of  the  said  <<underta-  r^cgioi 
kers," — "  being  the  proprietors  of  the  respective  parts  of  the  said  navi-  ^  "^ 
gation ;"  and  section  2  continues  the  powers,  &c.,  granted  by  the  former  act, 
except  as  thev  are  repealed  by  this.  The  defendant  therefore  comes  under  the 
description  of  a  proprietor  within  theiP  meaning  of  the  statutes.  And,  as  the 
surviving  trustee  under  the  deed  of  1782,  who  alone  has  a  right  to  receiTe 
the  tolls  on  the  line  of  navigation  in  question,  he  is  substantially  the  proprietor. 
The  transactions  of  Summers,  his  admitted  agent,  the  statement  of  the  defen- 
dant himself  to  the  commissioners  that  he  was  mortgagee,  and  his  other  decla- 
rations on  the  same  occasion,  show  clearly  the  situation  in  which  he  stands.  If 
he  is  the  proprietor  for  the  purpose  of  receiving  the  profits  and  regulating  the 
expenditure  on  repairs,  he  is  so  for  that  of  paying  the  clerk. 

FolleUf  oontrk.  It  is  not  clear  from  the  statutes,  that  the  proprietors  of  the 
tolls  are  the  same  persons  with  the  proprietors  or  undeitakers  of  the  naviga- 
tion ;  and  assuming  that  they  are  so,  the  plaintiff  here  does  not  trace  bis  tide 
from  any  of  the  persons  recognised  by  the  act  of  34  Q,  3,  c.  85,  as  <<underta^ 
kersj  being  the  proprietors,"  of  the  navigation.  The  alleged  acts  or  admissions 
of  the  defendant  are  not  conclusive,  if,  upon  reference  to  the  deeds  under  which 
he  has  taken  the  tolls,  it  does  not  appear  that  he  is  a  ''  proprietor"  within  the 
meaniuff  of  the  acts.  The  result  of  the  several  deeds  is,  that  the  defendant 
merely  had  what  may  be  termed  the  equity  of  redemption  of  the  property,  and 
that  not  for  his  own  use  but  for  the  general  benefit  of  the  persons  men-  rutgio-i 
tioned  as  creditors  and  incumbrancers  *in  the  deed  of  1782.  It  was  not  k^  -' 
matter  of  necessity  that  the  action  should  have  been  brought  against  the  defen- 
dant; for,  by  section  9  of  34  Gt,  3,  c.  85,  if  the  proprietor  cannot  be  found, 
the  agent  who  receives  the  tolls  may  be  sued.  The  formal  objection  with  re- 
spect to  the  notices  in  the  newspapers  is  also  valid.  The  words  of  the  act  do 
not  import  that  such  notices  shall  be  given  in  a  part  only  of  the  Northampton 
and  Cambridge  papers.  [Pattbbon,  J.  There  were  only  two  such  papers 
when  the  act  passed.]  Sapposing  both  of  those  had  been  discontinued  and 
others  established,  the  notices  must  then  have  been  given  in  papers  which  were 
not  extant  when  the  act  passed. 

AiUler  in  reply.  The  plaintiff  is  not  bound  to  trace  the  defendant's  title 
to  any  proprietor  or  undertaker.  He  is  entitled  to  insist  on  the  liability  of 
the  defendant  under  the  deed  of  17^2,  which  he  has  himself  put  in.  In 
executing  the  trusts  of  that  deed  he  must,  at  all  events,  pay  the  expenses  of 
the  navigation,  and,  among  others,  the  clerk's  bill.  [Pattsson,  J.  There  is 
no  appropriation  clause  in  any  of  the  acts.] 

Denman,  C.  J.  The  real  question  in  this  case  is,  whether  the  defendant 
is  proved  to  be  a  proprietor  of  that  part  of  the  Nene  navigation  which  lies 
between  Oundle  North  Bridge  and  Thrapston  Bridge.  It  is  stated  in  the 
ease  that,  about  thirteen  years  ago,  this  defendant  appointed  a  person  to  be  col- 
lector of  the  said  tolls.  fHis  Lordship  here  read  the  paragraph  of  the  case 
as  to  the  employment  of  Summers,  and  the  account  rendered  by  him  to  the 
defendant;  and  also  that  part  which  stated  the  representation  of  the  defendant 
that  he  was  mortgagee,  hia  refusal  to  pay  the  plaintiff's  ^salary,  and  the  rtRU"] 
reason  assigned  by  him.]    Now,  the  clerk  being  appointed  by  the  oom-  ^       ^ 
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\  ID  a  numner  wliieh  is  free  from  objeotion,  and  having  done  certain 
thiogs  for  these  oommissionersy  he  had  by  34  G.  8,  c.  85,  s.  7,  to  look  for  his 
remaneratioD  to  the  proprietors  of  this  part  of  the  navigation :  and  sappos- 
iog  that  there  was  nothing  more  in  the  case  than  that  the  defendant  had 
represented  himself  to  have  the  power  of  appointing  a  collector,  and  received 
the  toUs,  and  dealt  with  and  controlled  them,  in  the  manner  stated,  it  appears 
to  me  that  Utat  would  be  sufficient  to  maintain  this  action,  as  between  the 
clerk,  who  nude/  the  act  of  parliament  looks  for  his  remuneration  to  the  pro- 
prietors, and  this  defendant,  who  represented  himself  by  his  conduct  as  such 
proprietor.  But  then  it  is  said,  there  is  nothing  to  show,  in  point  of  fact, 
that  he  was  a  proprietor,  and  that  the  deeds  disprove  it.  Now  I  am  not  quite 
sore  we  have  all  the  deeds  before  us,  and  there  certainly  is  a  great  deal  of 
ooafnsioD  in  this  respect.  But  supposing  that  the  deeds  present  the  case  oor- 
nctlj,  then  it  seems  to  me  that  within  the  meaning  of  the  act  of  34  G.  3,  o. 
85,  and  for  the  purpose  of  paying  the  persons  employed  in  the  execution  of 
the  works,  among  whom  the  clerk  of  course  is  a  very  essential  person,  the 
defendant  may  be  very  properly  considered  a  proprietor ;  because  by  the  deed  of 
1782,  which  he  appears  to  have  executed,  he  is  appointed  to  receive  the  tolls 
and  to  hold  the  navigation  and  the  profits  arising  therefrom,  subject  to  cer- 
tain claims;  and  he  is  to  act  as  trustee  in  the  disposal  of  the  moneys  so  aris- 
ing: he  is  to  do  what  is  just  with  them,  to  pay  the  parties  employed  in  the 
works,  to  pay  interest  to  other  parties,  and  to  exercise  control  over  the  repairs 
which  are  to  be  done.     I  think  that  by  that  deed,  and  by  the  possession  he 
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has  *taken  and  the  control  he  has  exercised,  under  it,  he  must  be  con- 
sidered as  a  proprietor.  I  never  can  hold  that  a  party  employed  as  the 
plaintiff  was,  by  a  person  acting  as  the  defendant  has  done,  shall  be  bound  to 
ascertain  with  nicety  where  the  legal  estate  lies,  to  balance  the  equities,  and  to 
£nd  out  who  has  in  the  greatest  degree  the  beneficial  interest  in  the  property. 
If  he  finds  a  party  invested  with  such  an  authority  as  was  given  by  this  deed, 
asd  adopting  it  by  his  acts,  I  think  he  is  justified  in  treating  him  as  a  proprie- 
tor; and  that  the  defendant  is  so,  under  the  statute,  for  the  present  purpose. 

Paekx,  J.  I  am  of  the  same,  opinion.  In  this  case  several  objections  have 
been  taken.  The  first  is,  that  the  plaintiff  was  not  duly  appointed  clerk, 
becanse  be  had  been  appointed  at  a  previous  meeting  to  that  alleged  in  the 
ipedal  counts  in  the  declaration,  via.,  in  the  year  1829.  That  objection,  how- 
ever, has  been  disposed  of,  and  it  is  clear  in  my  mind  that  the  plaintiff  is 
entitled  to  recover  under  the  general  counts  in  the  declaration,  provided  the 
defendant  be  a  proprietor:  if  he  is  the  clerk  to  the  commissioners,  whether  he 
wu  appointed  at  a  meeting  in  1829  or  the  one  in  1830,  is  wholly  immaterial. 
There  is  another  objection  which  applies  only  to  the  meeting  of  the  3d  of  Feb- 
raary,  1830,  vis.,  that  that  meeting  was  not  duly  advertised  in  the  Northampton 
and  Cambridge  papers.  It  does  not  appear  to  me  to  be  necessary  under  this 
set  of  parliament  that  there  should  be  an  advertisement  in  every  paper  pub- 
liahed  at  those  places ;  but  supposing  it  was  requisite,  I  am  not  satisfied,  looking 
it  the  title  of  the  paper,  that  this  paper  printed  and  published  at  Cambridge  is 
a  Cambridge  paper  within  the  meaning  of  the  acts  of  parliament.  The  plaintiff, 
r*6l61  ^^^^^^^f  ^  ^^^  ^^^^  ^  ^^®  ^commissioners ;  and  they  having  adjudi- 
^  ^  cated  that  he  is  entitled  to  a  sum  of  money  to  be  pud  by  the  proprietor 
of  the  tolls  in  question,  the  point  comes  to  be :  Who  is  the  proprietor  of  those 
tolls? 

Now  with  respect  to  the  title  to  the  tolls,  it  appears  that  they  were  vested  in 
Mrs.  Squire,  subject  to  an  annuity  of  100/.  payable  to  Mrs.  Cheyne :  that  in 
1778,  there  was  a  grant  of  annuity  made  by  Mrs.  Squire  and  Mrs.  Cheyne  to 
two  annuitants,  Mr.  Sprot  and  Mr.  Smith ;  and,  in  order  to  secure  these  annui- 
ties, there  is  a  grant  of  all  Squire's  and  Cheyne's  interest  in  the  tolls  to  Mr. 
Smithson  for  a  term  of  lives,  and  of  99  years.  The  effect  of  that  deed  would 
be  that  the  legal  estate  vested  in  Smithson,  and  that  if  the  plaintiff  had  had  to 
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bring  an  action  against  the  owner  of  the  legal  estate,  his  remedy  would  have 
been  against  Smithson,  and  not  against  the  defendant;  bat  it  appears  to  me 
quite  clear  that  the  meaning  of  the  act  of  parliament  is  not  that.  Supposing 
that  no  other  deed  had  been  executed  bat  this  grant' of  annuities,  and  that  the 
trustee  had  not  taken  possession  for  the  term  granted  to  him,  then  if  Mrs. 
/  Squire  and  Mrs.  Ghejne  had  still  continued  in  receipt  of  the  profits  of  the  navi- 
gation, doing  all  the  repairs  and  paying  all  the  expenses,  they, ^notwithstanding 
the  existence  of  the  mortgage  charge,  would  unquestionably  have  been  the  pro- 
prietors of  the  navigation  within  the  act,  84  G.  3,  c.  85.  They  would  have 
been  the  persons  in  the  receipt  of  the  rents  and  profits,  and  one  application  of 
these  is  to  do  the  repairs  of  the  navigation,  and  another  application,  equally 
necessary,  to  pay  the  expenses  of  the  clerk  appointed  under  the  navigation  acts. 
It  being  then  clear  that  Mrs.  Squire  and  Mrs.  Cheyne,  in  the  case  supposed, 
would  be  the  responsible  persons,  notwithstanding  the  grant  of  annuities,  which 
*is  merely  a  charge  on  the  profits  affecting  the  legal  estate,  let  us  see  the  vi^y'K 
effect  of  the  deed  of  1782.  That  deed  does  not  recite  the  charge  of  1778,  L  J 
but  another  indenture  of  1781 ;  and  it  is  perfectly  clear  to  me  that  this  deed  of 
1778  had  been  done  away  with,  and  for  the  two  annuities  of  100^.  each  to  Sprot 
and  Smith,  there  had  been  substituted  an  annuity  of  180/.  to  Sprot  and  170/.  to 
Smith.  No  doubt  there  had  been  some  farther  advance  in  the  mean  time. 
There  is  besides  a  further  grant  of  annuity  by  bond  not  secured  on  the  tolls,  to 
a  Mrs.  Palmer.  This  deed  also  recites  that  there  had  been  a  contract  entered 
into  between  Mrs.  Squire  and  Mrs.  Cheyne  and  Thomas  Squire  to  sell  the  whole 
of  the  tolls  for  7000/.  Then  what  are  the  trusts  of  this  deed?  They  are,  in 
the  first  place,  to  carry  into  effect  the  contract,  in  the  next  place  to  sell  some 
other  real  estate  conveyed  by  this  deed,  and  in  the  third  place  to  sell  all  the 
personal  property  of  Mrs.  Squire  and  Mrs.  Cheyne,  all  being  vested  in  the 
trustees  :  they  are  to  receive  the  7000/.  under  the  contract  with  Squire  (which 
however  did  not  take  effect)  \  and  out  of  that  sum,  and  the  profitB  to  arise  from 
the  sale  of  other  property,  and  out  of  the  tolls,  which  the  trustees  are  also  to 
receive,  to  pay  all  the  costs,  charges,  and  expenses  necessary  for  carrying  the 
trusts  into  effect.  The  repairs  of  the  navigation  are  one  part  of  these  cbarges 
and  expenses,  and.  the  payment  of  the  clerk's  allowance  is  undoubtedly  another. 
Having  paid  these  several  charges  and  expenses,  their  next  duty  is  to  componnd 
with  the  annuitants  if  they  can,  at  all  events  to  keep  them  off  the  estate,  and 
prevent  its  being  burdened  with  them,  and  to  pay  the  creditors ;  and  then,  if 
there  is  any  surplus,  to  hold  it  in  trust  for  Mrs.  Squire  and  Mrs.  Cheyne. 
The  effect  of  that  deed  is  to  put  the  ^trustees  in  the  same  situation  as  r^gigi 
Mrs.  Squire  and  Mrs.  Cheyne  would  have  been  in,  if  they  had  continued  >-  ^ 
in  possession ;  and  the  whole  estate  which  they  had,  subject  to  the  mortgage 
charge,  is  vested  in  the  defendant,  the  defendant  being  the  survivor  of  these 
trustees.  No  other  person  can  be  said  to  have  a  distinct  equitable  title  to  the 
estate.  He  has  to  receive  the  profits  to  pay  off  the  incumbrances,  to  enter  into 
such  contract  as  he  thinks  fit  with  the  annuitants,  and  to  pay  the  different 
creditors :  the  effect  of  the  deed  is  to  place  him,  clear  of  these  liabilities,  in  the 
same  situation  as  Mrs.  Squire  and  Mrs.  Cheyne  would  have  stood  in,  supposing 
the  deed  had  never  been  executed  at  all.  We  cannot  attend  to  the  circumstance 
of  an  outstanding  legal  estate  being  in  another  person  in  trust  to  secure  the 
annuities.  It  appears  to  me,  therefore,  that  the  defendant  must  be  treated  as 
the  proprietor  of  these  tolls,  and  if  so,  that  this  action  is  maintainable. 

Taunton,  J.  I  am  of  the  same  opinion :  and,  my  brother  Parke  having 
gone  so  minutely  into  the  different  conveyances,  I  do  not  think  it  necessary  to 
enter  particularly  into  the  intricacies  of  these  deeds.  The  act  of  parliament 
provides  that  the  clerk  shall  be  paid  by  the  proprietor  of  the  tolls ;  and  1  am  of 
opinion  that  the  defendant  may  be  treated  as  the  proprietor  so  as  to  be  liable  in 
this  action,  because  he  has  held  himself  out  to  the  world  as  such,  and  has  done 
various  acts  which  no  other  person  but  a  proprietor  was  competent  to  do.    For 
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iQstance,  he  has  stated  that  he  would  only  pay  for  such  repairs  as  he  himself 
sboold  order  to  be  done,  thus  assumiQg  himself  to  be  the  person  who  had  the 
power  of  controlling  the  expenditure,  and  directing  the  repairs.  He  has  also 
r*61dl  ^PP^^'^^  ^  person  to  collect  the  ^tolls ;  he  has  checked  the  accounts  of 
^  -*  that  person,  and  the  collector  under  his  authority  has  paid  the  current 
expenses  of  the  navigation.  I  do  not  mean  to  say  that  these  various  acts  would, 
at  all  events,  make  him  liable  as  a  proprietor  under  the  act ;  but  I  think  they 
throw  upon  him  the  burden  of  proving  that,  notwithstanding  he  has  been  the 
visible  and  ostensible  proprietor,  yet  the  real  proprietor  is  some  other  person' 
Has  he  done  this  ?  The  only  other  person  whom  there  is  any  pretence  for  call- 
ing the  proprietor  is  the  representative  of  Smithson,  under  the  deeds  of  1 778 ; 
bat,  although  the  legal  estate  passed  to  Smithson  for  the  purpose  of  securing 
the  annuities  mentioned  in  the  deed,  still  those  annuities  were  only  a  charge 
upon  the  estate :  the  legal  estate  was  not  given  to  Smithson  in  the  character  of 
proprietor  of  the  navigation  in  the  sense  in  which  the  word  ''  proprietor"  appears 
to  me  to  be  used  in  the  act,  but  merely  to  secure  these  annuities.  I  think, 
therefore,  the  legal  title  outstanding  in  Smithson's  representative  is  no  bar  to 
this  defendant  being  considered  a  proprietor  within  the  act.  Then,  by  the  deed 
of  1782,  the  whole  interest  is  conveyed  to  the  defendant  and  three  other  persons 
whom  be  has  survived,  subject  to  the  terms  granted  to  Smithson ;  everything 
except  that  which  was  outstanding  in  Smithson  is  conveyed  to  them,  and  the 
tniatB  are  to  pay  the  creditors,  and  defray  the  expenses  oif  the  navigation  and 
the  general  charges  incident  thereto.  We  are  not  running  counter  to  the 
declared  objects  of  that  deed  in  saying  that  the  defendant  is  liable  to  the  charge 
BOW  in  question.  And,  looking  at  all  the  deeds,  there  is  nothing  to  show  that, 
althoDgh  Mr.  Yorke  may  have  been  the  ostensible  proprietor,  some  other  person 
nMM  remains  concealed,  who  *ought  to  be  considered  the  real  proprietor.  I 
*•   "  ^  think,  therefore,  that  enough  appears  to  support  the  present  action. 

Pattbson,  J.  I  am  entirely  of  the  same  opinion.  The  formal  objections 
are  elearly  answered }  and  the  only  question  is,  what  is  the  meaning  of  the 
word  "  proprietor"  tinder  the  act  of  parliament  ?  The  argument,  that  a  person, 
to  be  SQch  proprietor,  must  have  the  legal  estate,  appears  to  me  wrong ;  I  think 
the  word  proprietor  is  not  used  in  that  strict  sense  in  the  act.  The  facts  are, 
nmplj,  that  Mrs.  Squire  having  an  interest  in  the  tolls,  grants  annuities  to  two 
persons  in  1778,  and  for  the  purpose  of  securing  these  annuities  she  leases  the 
tolls  to  Smithson  for  life  and  for  ninety-nine  years.  In  1779,  she  grants  two 
farther  annuities  by  another  deed  to  the  same  persons;  and  it  is  clear  there 
mnst  have  been  a  subsequent  deed  in  1781,  which  is  not  set  out  in  the  case,  by 
which  the  four  annuities  are  consolidated ;  for  such  a  deed  is  recited  in  the  deed 
of  1782.  Under  that  deed  of  1782  the  defendant  takes  all  the  interest  that 
was  left  in  Mrs.  Squire.  She  certainly  must  be  considered  to  have  been  a  pro- 
prietor of  these  tolls,  though  she  had  granted  a  lease  of  them  for  securing  the 
annoities :  it  was,  in  fact,  merely  a  charge  upon  the  tolls  :  in  substance  she  was 
a  proprietor.  Why,  then,  is  not  the  defendant,  who  takes  all  her  interest,  a 
proprietor  ?  He  is,  in  truth,  the  proprietor  of  the  tolls,  taking  them  for  her 
benefit,  and  to  distribute  among  her  creditors,  and  having  the  equitable  interest 
vested  in  him  for  that  purpose.  The  case  seems  to  me  to  come  directly  within 
the  meaning  of  this  act  of  parliament.  Judgment  for  the  Plaintiff. 


pifion  *DOE  dem.  JOHN  ANDREW  GALLINI  v.  FRANCIS  ALBERT 
^^^^J  GALLINL 

Testator  being  seised  in  fee  of  lands,  devised  to  trustees  in  fee,  upon  trust,  as  to  part, 
to  permit  his  eldest  son  to  receive  the  profits  for  life,  and  as  to  other  parts,  to  permit 
his  two  daughters  to  receive  the  profits  for  life  ;  and  also,  upon  trust,  during  the  lives 
of  his  said  children,  to  preserve  contingent  remainders : 

And  after  the  decease  of  any  or  either  of  his  said  children,  he  devised  the  estate  to  him 
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or  them  limited  for  life  as  aforesaid,  unto  all  and  eTery  his,  her,  or  their  child  or 
children  liying  at  the  time  of  his,  her,  or  their  parents*  decease,  or  bom  in  dne  time 
afterwards,  for  their  Utcs  as  tenants  in  common ;  but,  ncTertheless,  with  an  equal 
benefit  of  surrivorship  among  the  rest  of  the  said  children,  if  more  than  one,  and  any 
of  them  should  die  without  leaving  issue,  the  child  or  children  of  each  of  the  said 
sons  and  daughters  taking  the  rents  and  profits  of  his,  her,  or  their  parents*  estate 
only: 

And  from  and  after  the  decease  of  all  the  children  of  each  of  his  said  sons  and 
daughters  without  issue,  he  devised  the  estates  to  them  respecUvely  limited  as  afore- 
said, unto  and  among  all  and  every  the  lawful  issue  of  such  child  or  children  (during 
their  lives)  as  tenants  in  common,  and  to  descend  in  like  manner  to  the  issue  of  hia 
said  sons  and  daughters  respectively,  so  long  as  there  should  be  any  stock  or  offspring 
remuning: 

And  for  default  or  in  failure  of  issue  of  any  of  his  said  sons  and  daughters,  he  devised 
the  estates  so  limited  to  him,  her,  or  them  dying  without  issue,  unto  the  survivors  of 
his  said  sons  and  daughters,  during  their  respective  lives,  in  equal  shares  as  tenants 
in  common ;  and  after  their  respective  deaths  he  devised  the  same  to  the  children  of 
the  survivor  of  his  said  sons  and  daughters,  during  their  respective  lives,  as  tenants 
in  common,  with  such  benefit  of  survivorship  as  aforesaid ;  and  after  the  decease  of 
all  of  them,  to  the  issue  of  such  children,  in  like  manner-as  he  had  before  devised  the 
original  estate  of  each  of  his  said  sons  and  daughters: 

And  for  default  or  in  failure  of  issue  of  all  his  said  sons  and  daughters  except  one,  he 
devised  all  his  said  estates  unto  his  only  surviving  son  or  daughter  in  fee. 

Held,  that  under  this  will,  the  eldest  son  of  the  testator  did  not  take  an  estate  tail  (un- 
less in  remainder),  but  an  estate  for  life ;  that  his  children  took  estates  tail  in  undi- 
vided shares,  as  tenants  in  common. 

The  doctrine  that,  in  construing  a  derise,  the  general  intent  is  to  be  preferred  to  the 
particular  intent,  is  incorrect  and  vague ;  the  true  rule  of  construction  is,  that  tech- 
nical words  or  words  of  known  legal  import,  must  have  their  legal  effect,  even  though 
the  testator  use  inconsistent  words ;  unless  the  inconsistent  words  are  of  such  a 
nature  as  to  make  it  clear  that  the  technical  words  are  not  used  in  their  proper  sense. 

Ejectment  for  manors,  lands,  &o.y  in  the  county  of  Berks.  Plea,  not  gailtj. 
At  the  trial  before  Bosanquet,  J.,  at  the  Summer  assizes  for  the  ooantj  of 
Berks,  1882,  the  jury  found  a  special  verdict,  stating  as  follows : — 

Sir  John  Andrew  GiiUini,  Knight,  being  seised  in  fee  simple  of  the  manon 
and  other  hereditaments,  one-fifth  part  whereof  is  sought  to  be  recovered  by 
the  lessors  of  *tfae  plaintiff  in  this  action,  duly  made  and  published  his  rt/^ooi 
last  will  and  testament  in  writing,  bearing  date  the  19th  day  of  October,  ^  "-' 
1799,  and  thereby  devised  unto  certain  trustees  and  their  heirs,  all  his  maDon, 
farms,  lands,  tenements,  and  hereditaments  situate  at  Yattenden  or  elsewhere  in 
the  county  of  Berks ;  also  two  messuages  in  Hanover  Square  in  the  county  of 
Middlesex,  in  the  several  occupations  of  Dr.  Osborne  and  William  Mainwaring, 
with  the  appurtenances;  and  also  his  estates  in  France,  therein  described; 
habendum  to  the  uses  or  upon  the  trusts,  and  for  the  intents  and  purposes  there- 
inafter expressed ;  that  is  to  say,  as  .for  and  concerning  his  manors,  lauds,  &c., 
in  the  county  of  Berks,  upon  trust  to  permit  his  son  Francis  Cecil  Gallioi  to 
receive  the  rents,  issues,  and  profits  thereof  (except  certain  timber)  for  his 
natural  life,  his  said  son  thereout  paying  or  providing  for  the  mainteDsnoe, 
support,  and  necessaries  of  testator's  wife  Lady  Betty  Gallini,  for  her  life;  and 
as  for  the  messuage  in  Hanover  Square,  in  the  occupation  of  W.  M.,  upon  trust 
to  permit  testator's  daughter  Jesse  to  receive  the  rents  and  profits  for  her  life; 
and  as  for  the  messuage  in  Hanover  Square,  in  the  occupation  of  Dr.  Osborne, 
upon  trust  to  permit  testator's  daughter  Louise  to  •receive  the  rents  and  profits 
for  her  life ;  and  as  for  his  estates  in  France,  upon  trust  to  permit  his  son  John 
to  receive  the  rents  and  profits  for  his  life,  subject  to  interest  on  the  mortgage 
thereof.     The  will  then  proceeded  as  follows : — 

'^  And  from  and  after  the  determination  of  the  several  and  respective  estates 
of  my  said  sons  and  daughters  of  and  in  the  said  manors,  farms,  lands,  mes- 
suages, tenements,  and  hereditaments  in  England,  and  the  said  estates  '^in  rtMg\ 
France,  I  give  and  devise  the  same  estates  unto  the  said  trustees  and  *• 
their  heirs  during  the  several  lives  of  my  said  children,  upon  trust  to  preserve 
the  oontingent  remainders  hereinafter  limited  from  being  defeated  or  destroyed 
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fte. ;  bat  nevertheless  to  pennit  and  sufTer  mj  said  sons  and  danshters  to  receive 
i^d  take  the  rents,  issues,  and  profits  of  the  several  estates  devised  in  trust  for 
Uiem  respectively  for  and  during  their  natural  lives  (except  in  the  case  of  the 
forfeiture  hereinafter  declared) :  And  from  and  immediately  after  the  decease  of 
any  or  either  of  my  said  children  Francis,  Jesse,  Louise,  and  John,  or  in  case 
of  such  forfeiture,  I  give  and  devise  the  estate  or  estates  to  him,  her,  or  them 
respectively  limited  for  life  as  aforesaid,  unto  and  among  all  and  every,  his,  her, 
or  their  child  or  children  lawfully  begotten,  which  shall  be  living  at  the  time 
of  his,  her,  or  their  decease,  or  born  in  due  time  afterwards,  for  and  during 
their  natural  lives,  as  tenants  in  common  and  not  as  joint  tenants;  but  never- 
theless with  an  equal  benefit  of  survivorship  among  the  rest  of  the  said  chil- 
dren, if  more  than  one,  and  any  of  them  shall  die  without  leaving  issue ;  the 
child  or  children  of  each  of  my  said  sons  and  daughters  taking  the  rents  and 
profits  of  his,  her,  or  their  parent's  estate  or  estates  only  :  And  from  and  after 
the  decease  of  all  the  children  of  each  of  my  said  sons  and  daughters  without 
issue,  I  give  and  devise  the  estate  or  estates  to  them  respectively  limited  as 
aforesaid,  unto  and  among  all  and  every  the  lawful  issue  of  such  child  or 
children  (during  their  lives)  as  tenants  in  common,  and  to  descend  in  like  man- 
ner to  the  issue  of  my  said  sons  and  daughters  respectively  so  long  as  there 
shall  be  any  stock  or  offspring  remaining :  And  for  default  or  in  failure  of  issue 
r*B241  ^^  ^^y  ^^  ™y  ^^^  '*'sons  and  daughters,  I  give  and  devise  the  estate  or 
I-  ^  estates  so  limited  to  him,  her,  or  them  dying  without  issue,  unto  the 
Burvivors  of  my  said  sons  and  daughters  during  their  respective  natural  lives, 
in  equal  shares  as  tenants  in  common,  subject  to  the  forfeiture  hereinafter 
declared ;  and  after  their  respective  deaths,  I  give  and  devise  the  same  to  the 
children  of  the  survivor  of  my  said  sons  and  daughters  during  their  respective 
lives  as  tenants  in  common,  with  such  benefit  of  survivorship  as  aforesaid;  and 
after  the  decease  of  all  of  them,  to  the  issue  of  such  children  in  like  manner  as 
I  have  before  devised  the  original  estate  of  each  of  my  said  sons  and  daughters ; 
and  for  default  or  in  failure  of  issue  of  all  my  said  sons  and  daughters  except 
one,  I  give  and  devise  all  my  said  freehold  estates  unto  my  only  surviving  son 
or  daughter,  to  hold  to  him  or  her,  and  his  or  her  heirs  and  assigns  for  ever." 

**  Provided  always,  and  I  do  hereby  declare  it  to  be  my  will,  and  direct,  that 
my  said  sons  and  daughters,  or  any  of  them,  or  any  of  their  issue,  shall  have  no 
power  or  authority  whatsoever,  either  at  law  or  in  equity,  by  virtue  of  this  my 
will,  or  the  trusts  thereof,  to  bargain,  sell,  assign,  release,  or  convey  their 
r^pective  interests  in  my  said  freehold  estates  for  their  respective  lives,  or  any 
other  term,  right,  or  interest  therein,  either  by  way  of  sale  and  purchase,  mort- 
gage or  otherwise,  neither  shall  any  annuity,  yearly  rent-charge,  or  any  other 
sum  or  sums  of  money  whatsoever  be  granted,  assigned,  or  made  payable  out  of 
the  said  freehold  estates,  or  any  parts  or  shares  thereof  to  which  they  may  be- 
come eventually  entitled,  or  the  rents  and  profits  thereof,  or  any  part  thereof,  by 
my  said  sons  and  daughters,  or  any  or  either  of  them,  or  the  issue  of  any  or 
r*6251  ^^^®^  ^^  them,  to  any  '''person  or  persons  whomsoever,  for  their  respeo* 
^  -^  tive  lives,  or  any  shorter  term  therein,  for  any  sum  or  sums  of  money, 
or  any  other  consideration,  or  upon  any  other  account,  or  in  any  other  shape  or 
manner  whatsoever ;  or  in  the  event  of  any  of  my  said  sons  and  daughters,  or 
the  issue  of  any  of  them,  doing  or  suffering  anything  to  be  done  contrary  to  the 
true  intent  and  meaning  of  this  my  will,  I  do  hereby  declare  that  their 
estate  and  interest  of  and  in  the  said  manors,  farms,  lands,  messuages,  heredi- 
taments, and  premises  shall  cease  and  determine  and  be  immediately  forfeited." 
The  testator  gave  the  trustees,  and  also  his  said  sons  and  daughters,  power  of 
leasing  for  twenty-one  years,  upon  the  terms  in  the  will  mentioned ;  and  he 
devised  the  timber  above-mentioned  to  the  trustees,  upon  certain  trusts  declared 
in  that  behalf. 

The  testator  died  on  the  6th  of  January,  1805.  On  a  trial  at  law  in  Trinity 
term,  1807,  on  an  issue  directed  by  the  Court  of  Chancery,  a  verdict  was  found 
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in  favor  of  the  will ;  and  by  a  decree  of  the  said  Court,  dated  the  first  of  August, 
1810;  it  was  declared  that  the  said  will  ought  to  be  established.  There  was 
issue  of  the  testator  living  at  the  time  of  his  decease,  Francis  Cecil  Gallini,  in 
the  said  will  called  Francis  Cecil  G-allini,  his  eldest  son  and  heir-at-law,  and  two 
daughters,  Jesse  and  Louise.  John  Gallini  and  Lady  Gallini  died  in  the  life- 
time of  the  testator.  At  the  time  of  the  testator's  decease,  there  was  lawful 
issue  of  the  said  Francis  C.  Grallini  living,  viz.,  John  Andrew  Gallini,  the  lessor 
of  the  plaintiff,  and  eldest  son  of  the  said  Francis  C.  Gallini ;  Mary  Gallini, 
Arthur  Gallini,  and  Frances  Ann  Penelope  Harriet  Gallini. 

""Francis  Cecil  Gallini  died  on  the  19th  of  May,  1815,  intestate  as  to  ri^Mai 
the  real  estates,  leaving  issue  the  said  John  Andrew  Gallini,  and  the  i-  "  ^ 
said  Mary  Gallini,  and  Arthur  Gallini ;  and  also  the  defendants,  Alfred  Lam- 
bert Gallini,  and  Francis  Albert  Gallini,  and  they  have  all  since  attained  the 
age  of  twenty-one  years.  Frances  Ann  Penelope  Harriet  Gallini  died  under  age 
in  the  lifetime  of  her  father. 

The  said  Jesse  Gallini  and  Louise  Gallini  are  both  living  unmarried  and  with- 
out issue. 

The  premises  comprised  in  the  declaration  in  ejectment  are  the  premises  in 
the  county  of  Berks,  devised  by  the  will  of  the  said  Sir  John  Andrew  Gallini. 
Francis  Cecil  Gallini,  the  testator's  eldest  son,  was  in  possession  of  the  Berk- 
shire estates  under  the  said  will  at  the  time  of  his  decease. 

The  lessor  of  the  plaintiff  is  the  heir-at-law  of  Francis  Cecil  Gallini  and  of  the 
testator,  and  also  heir  of  the  body  of  the  said  Francis  C.  Gallini,  and  attained 
the  full  age  of  twenty-one  years  on  the  13th  of  March,  1822,  when,  under  an 
order  of  the  Court  of  Chancery,  he  was  put  into,  and  has  ever  since  been  in 
possession  and  in  the  receipt  of  the  rents  and  profits  of  one  undivided  fifth  part 
of  the  said  estates. 

Under  another  order  of  the  said  Court  of  Chancery,  the  defendant,  Francis 
Albert  Gallini  was,  on  his  attaining  the  age  of  twenty-one  years,  namely,  on  the 
17th  of  January,  1827,  put  in  possession  and  receipt  of  one  other  undivided  fifth 
part  of  the  said  estates,  claiming  to  be  entitled  thereto  under  the  said  will,  and 
still  is  in  possession  of  the  same.  The  ejectment  is  brought  to  recover  the  said 
fifth  part  of  the  estates  in  *  Berks,  so  in  possession  of  Francis  Albert  rtgoyi 
Gallini.  Such  possession  by  him  has  been  and  is  adverse  to  the  lessor  ^  ^ 
of  the  plaintiff. 

On  the  14th  of  May,  1832,  the  lessor  of  the  plaintiff  made  an  actual  entry 
upon  all  the  devised  premises  in  Berkshire. 

The  case  was  argued  in  Trinity  term,  1833.* 

Lynch  for  the  lessor  of  the  plaintiff.  The  testator's  object  was  twofold. 
First  to  continue  his  estates  in  his  descendants  from  generation  to  generation, 
while  any  of  the  stock  should  remain.  This  was  a  legal  object.  Secondly,  to 
continue  them  so  that  his  descendants  should  take  for  their  lives,  only  from  genera- 
tion  to  generation.  That  was  an  illegal  object.  The  devisees,  from  whom  stocks 
were  to  arise,  are  the  sons  and  daughters.  The  testator  gives  them  only  an 
estate  for  their  lives ;  and  it  is  not  to  go  over  to  the  ultimate  devisee  until  there 
is  a  total  failure  of  their  issue.  The  result  in  law  is,  that  the  sons  and  daughters 
took  estates  tail.  That  construction  is  necessary  to  effect  the  legal  and  para- 
mount intention  of  the  testator.  The  general  rule  is,  that  where  an  estate  is 
devised  to  a  person  for  life,  with  a  devise  over  which  is  not  to  take  effect 
while  there  is  any  issue  of  the  devisee  for  life,  if  there  be  no  words  in  the  will 
under  which  the  issue  can  take  as  purchasers,  then,  in  order  to  carry  the  mani- 
fest general  intent  of  the  testator  into  effect,  the  particular  intent  is  disregarded, 
and  the  estate  devised  for  life  is  enlarged  into  an  estate  tail,  so  as  to  let  in  all 
the  issue  of  the  first  devisee:  Robinson  v.  Robinson,  1  Burr.  38 ;  2  Ves.  225; 
Doe  V,  Applin,  4  T.  R.  82 ;  *Jesson  v.  Wright,  2  Bligh.  51 ;  Doe  v.  rtgoRl 
Smith,  7  T.  R.  531;  Doe  t>.  Cooper,  1  East,  229;    Bennett  v.  Lord  ^  "*  •• 

*  Before  Dsmman,  C.  J.,  Littlsdalb,  Parks,  and  Pattsson,  Js. 
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Tinkerville,  19  Vca.  170;  Wood  v.  Baron,  1  East,  259;  Frank  v.  Stovin,  8 
East,  548;  Pierson  v.  Vickers,  5  East,  548;  2  Smith,  160 ;  Doe  v,  Harvey,  4 
B.  k  C.  610.    Nothing  can  be  more  striking  than  the  different  modes  of  dispo- 
eition  made  use  of  by  testators  to  carry  their  intentions  into  effect.     But  for  the 
doctrine  that  the  particular  intent  was  to  yield  to  the  general  intent,  it  would 
bave  been  impossible  that  all  of  these  decisions  should  be  as  uniform  as  they 
hare  been.    To  carry  into  effect  the  general  intent,  the  particular  disposition 
bas  been  disregarded.      Let  this  principle    be   applied  to  the  present  case. 
The  intention  of  the  testator,  that  the  estate  should  not  go  over  until  a  ge- 
neral failure  of  issue  of  his  sons  and  daughters,  can  only  be  carried  into  effect  * 
by  giving  the  sons  and  daughters  an  estate  tail.     It  is  settled  by  the  deci- 
sions, that  when  the  intention  of  the  testator  appears  to  be  to  provide  for  all 
the  lineal  descendants  of  the  devisee,  and  that  the  estate  is  not  to  go  over 
antil  a  total  failure  of  the  issue  of  such  devisee,  the  devisee  shall  take  an 
estate  tail  notwithstanding  the  inaptitude  of  the  words  used  for  that  purpose. 
Partieohu'  expressions  used  by  the  testator,  which  might  have  the  effect  of 
counteracting  the  general  object;  dispositions  made  by  him,  militating  against 
that  object;  modifications  endeavored  to  be  introduced  by  him  into  the  descent; 
baTG  all  been  overlooked  in  favor  of  the  general  intention.      It  will  be  con- 
tended in  thia  case,  that  the  surviving  sons  and  daughters  of  F.  C.  Gallini 
P6*^91  ^^^  ^tat«8  tail.     In  answer  to  this,  '*'it  is  only  necessary  to  say,  that 
"'   ^  •»  the  words  of  the  will  do  not  warrant  such  a  construction;    for  the 
eatatci  given  to  the  grandchildren  surviving,  are  only  given  for  their  lives ; 
as  in  like  manner,  the  estates  to  the  sons  and  daughters  are  only  given  for 
tbeir  lives.    Besides,  suppose  a  son  to  have  died  in  the  lifetime  of  the  testator, 
ftod  to  have  left  issue,  that  issue,  according  to  the  construction  contended  for 
on  the  other  side,  would  be  disinherited.     The  general  intention,  therefore,  cannot 
be  effected,  except  by  holding  that  the  sons  and  daughters  of  the  testator  took 
estates  tail.  The  words, ''  without  issue,"  in  the  devise  to  the  grandchildren,  after 
tbe  death  of  their  parents,  must  be  rejected  as  insensible ;  for  the  testator  after- 
vaids  directs  that  the  estates  are  to  descend  to  the  issue  of  such  child  or  children 
daring  their  liveSy  and  so  on  to  the  issue  of  his  sons  and  daughters,  so  long 
as  there  shall  be  any  stock  or  offspring  remaining ;  and  for  default  of  issue  of 
bis  sons  and  daughters,  he  gives  the  estates  so  limited  to  him,  her,  or  them 
dying  without  issue  unto  th6  survivors  of  his  sons  and  daughters  for  life,  in 
eqnal  shares  as  tenants  in  common,  and  after  their  death,  to  the  children  of  the 
roirivors  during  their  lives,  as  tenants  in  common ;  and  after  the  decease  of  all 
of  them,  to  the  issue  of  such  children.     The  words,  "  without  issue,"  in  the 
devise  to  the  grandchildren,  if  retained,  must  be  read  as  if  they  were  ''  leaving 
issae;"  and  then  the  effect  will  be  that  the  estate  left  to  each  of  the  sons  and 
danghters,  will  -  go  to  the  whole  line  of  issue  of  those  sons  and  daughters  re- 
spectively, and  only  on  failure  of  that  issue  go  over.     The  word  issue  there 
mnst  be  construed  as  a  word  of  limitation.     Unless  it  be  so  construed,  the  be- 
r*6301  V^^^^  ^^^^  ^  ^^®  ^^^^^  ^^^^  ^  ^^  remote.     A  devise  to  the  children  '*'of 
*-       ^  the  sons  and  daughters  unborn  in  the  lifetime  of  the  testator  would  be 
void,  Jee  v.  Andley,  1  Cox,  324 ;  Leake  v.  Bobinson,  2  Mer.  363 ;  and  if  that 
limitation  be  too  remote,  every  other  limitation  is  so.     At  all  events,  the  words^ 
"  without  issue,"  when  applied  to  the  grandchildren  surviving,  ought  not  to 
kave  a  greater  effect  in  enlarging  their  estates  to  estates  tail,  than  the  same 
words  when  applied  to  the  sons  and  daughters  in  the  subsequent  part  of  the  will. 
Give  the  words  "  without  issue"  that  effect  when  applied  to  the  sons  and  daugh- 
ters, and  no  descendant  will  be  disinherited,  and  the  general  object  of  the  tes- 
tator will  be  carried  into  effect.     This  case  is  not  distinguishable  from  Murth- 
vaite  v.  Jenkinson^  2  B.  &  0.  857;  and  WoUen  v,  Andrewes,  2  Bing.  126. 
In  the  first  of  those  cases,  the  devise  was  to  the  testator's  three  nieces  equally 
for  their  respective  lives,  and  after  the  decease  of  each,  the  lawful  issue  of  each 
to  have  his  or  her  mother's  share  for  life  in  like  manner,  and  if  either  of  the 
lueces  should  die  in  the  lifetime  of  the  others  or  other  of  them  without  issue^ 
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her  share  was  to  go  equally  to  the  sorvivors  for  their  lives,  and  afterwaitb  to 
the  lawful  issue  of  the  survivors  in  like  manner ;  and  if  all  the  others  and  their 
issue  save  one  should  die  without  issue,  then  the  survivor  was  to  have  the  whole 
for  her  life ;  and  after  her  decease,  the  lawful  issue  of  such  surviving  niecC)  if 
more  than  one,  to  have  the  whole  equally ;  and  if  but  one,  then  such  one  should 
have  the  whole  of  such  part  as  was  personal  to  his  or  her  own  use ;  and  to  bold 
such  part  as  freehold  to  them  and  each  of  them,  if  more  than  one,  their  aad 
his  or  her  heirs  and  assigns  as  tenants  in  ^common;  if  but  one,  then  to  r^Aoi-) 
such  one,  his,  or  her  heirs  and  assigns  for  ever.  The  Court  of  King's  *■  ^ 
Bench  decided  that,  if  the  devise  had  been  of  the  legal  estate,  the  three  nieces 
would  have  been  tenants  in  tail.  They  also  held  that  there  were  no  cross  remain- 
ders in  tail  among  the  nieces ;  and  it  was  decided  that  an  only  child  of  one  of 
the  nieces,  if .  he  survived  his  mother  and  two  aunts,  and  they  should  have  do 
other  child,  would  be  tenant  in  tail  of  the  freehold.  In  WoUen  v.  Andrewes,  2 
Bing.  126,  the  words  child  or  children  are  used  in  the  gift  to  the  grandchildren, 
as  in  this  will,  and  the  gift  to  them  is  for  life  only,  with  a  gift  over,  in  like 
manner,  to  their  children,  and  the  estate  tail  was  raised  on  the  gift  over  to  the 
other  children  of  the  testator  in  the  event  of  ony  of  his  children  dying  without 
issue.  Mortimer  v.  West,  2  Sim.  274,  is  also  a  case  nearly  resembling  the 
present. 

Tal/ourd,  Serjt.,  for  the  defendant  A.  Gallini. 

The  lessor  of  the  plaintiff  cannot  succeed  unless  he  satisfy  the  Court  that 
Francis,  the  eldest  son  of  the  testator,  took  an  estate  tail.  It  is  sufficient  for 
the  defendants  to  establish  that  this  is  not  so.  But  the  construction  they  contend 
for  is,  that  the  named  sons  and  daughters  of  the  testator  took  respectively 
estates  for  life  in  the  several  premises  devised  to  them,  with  remainders  in  tail 
to  their  children  who  should  survive  them  respectively,  with  cross  remainders 
in  tail  among  their  respective  issue.  The  first  step  towards  arriving  at  the  true 
construction  of  the  devise  is  to  disentangle  it  of  the  confused  terms  in  which  it 
is  couched.  It  is  obvious  that  there  is  something  omitted  '*'or  inserted  r^Ao^i 
by  mistake,  or  some  words  used  out  of  their  ordinary  grammatical  con-  ^  "*' 
Btruction.  Now,  first,  it  may  be  fit  to  refer  to  the  parts  of  the  will  preceding 
the  clause  on  which  the  question  arises.  The  testator,  having  devised  all  his 
estates  to  the  trustees  in  terms  sufficiently  large  to  give  them  a  fee,  proceeds  to 
designate  the  parties  in  whose  favor  the  devise  is'^made.  He  first  gives  to  his 
son  Francis  an  estate  in  Berkshire,  to  his  daughters  Jesse  and  Louise  estates  in 
Hanover  Square  respectively,  and  to  his  son  John  an  estate  in  France,  in  terms 
which  clearly  denote  only  estates  for  life,  unless  by  legal  implication  they  are 
enlarged  into  estates  tail.  He  next  interposes  a  trust  estate  to  preserve  contin- 
gent remainders,  thereby  strongly  confirming  his  intention  to  give  to  his  sons 
and  daughters,  whom  he  has  named,  estates  for  life  only.  Then,  in  case  .of  the 
death  of  any  of  his  named  children,  or  the  forfeiture  of  their  estates,  he  gives 
the  estates,  limited  to  them  for  life,  to  the  children  of  each  who  shall  be  living 
at  the  time  of  the  parent's  decease,  or  born  in  due  time  afterwards,-— estates,  in 
terms,  for  life  only,  in  the  premises  antecedently  devised  for  life  to  their  respec- 
tive parents;  all  such  children  to  take  as  tenants  in  common,  with  benefit  of 
survivorship  if  any  one  shall  die  without  leaving  issue.  The  words  <<  without 
leaving  issue  "  will  probably  enlarge  the  estate  of  these  the  devisor's  grand- 
children, who  have  survived  their  parents,  into  estates  tail.  So  fiir  there  is  no 
obscurity  or  legal  difficulty.  But  the  nest  clause  proceeds, — '<  And  from  and 
after  the  decease  of  all  and  every  the  children  of  each  of  my  said  sons  and 
daughters  without  issue."  The  question  is,  what  the  word  each  means  here  ;— 
it  cannot  mean  if  all  the  children  of  each  of  his  sons  and  daughters  shall 
^die  without  issue,  then  the  lawful  issue  shall  take,  for  the  race  would  rt^^i 
be  extinct  But  each  must  be  read  distribntively ;  as,  '^any,"  or,  ^ 
<<  either."  Then  it  will  read  thus : — <<  And  from  and  after  the  decease  of  all 
the  children  of  any  of  my  said  sons  and  daughters  without  issue,  I  devise  the 
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estate  or  estates  to  tbem  respeotively  limited  as  aforesaid,  unto  the  lawful  issae 
of  sacb  child  or  children."  Bat  the  word  such  cannot  refer  back  to  the  chil- 
dren who  have  died  without  issue ;  it  must  have  relation  to  something  subse- 
quent, and  it  must  be  read  as  implying  <'  as  shall  have  issue/'  thus  providing 
for  the  cross  remainders  among  the  issue  of  the  respective  children,  and  so  on 
for  all  time.  The  first  takers  then  have  estates  for  life,  with  remainder  to  their 
sorriving  children  in  tail,  with  cross  remainders  in  tail  among  the  issue  of  each 
of  the  graodehildren.  It  is  observable,  that  in  speaking  of  the  grandchildren 
the  testator  uses  the  term  children,  which  is  a  word  of  purchase,  whereas,  in 
ipeakiDg  of  the  succeeding  generations^  he  uses  the  term  issue,  which  is  a  word 
of  limitation. 

The  diiEculty  in  the  way  of  the  present  construction  is,  that  the  testator  baa 
foUowed  oat  the  grandchildren  before  he  has  provided  for  the  death  of  the  chil- 
dren vithont  issue.  But  his  mind,  carried  beyond  its  immediate  purpose,  now 
reverts  to  it  again.  He  provides  for  the  failure  of  issue  of  either  of  his  sons 
and  daughters,  by  devising  the  estates  of  those  dying  without  issue  to  the  sur- 
Tivors  daring  their  respective  natural  lives,  in  equal  shares,  as  tenants  in  com- 
BOQ.  "And  after  their  refipective  deaths,  then  to  the  children  of  the  sur- 
viTor  :*'  that  must  mean  survivors.  Then  to  the  issue  of  the  children.  And 
P6341  ^^^  <^cf^ult  of  issue  of  all  except  one,  then  to  the  sole  *survivor  of  all 
*-  ••  for  ever.  The  words  "  dying  without  issue "  may  be  resorted  to  to 
enlarge  the  estate  of  the  first  takers ;  but  that  is  not  their  meaning  here.  Look- 
ing to  the  whole  will,  the  term  "dying  without  issue''  must  mean  ''dying 
without  such  issue."  Ginger  dem.  White  v.  White,  Willes,  348  -,  and  Black- 
bom  r.  Edgeley,  1  Peere  Williams,  600,  show  that ''  without  issue,"  may  mean 
''withont  such  issue."  In  Morse  v.  The  Marquis  of  Ormond,  1  Russell,  882, 
the  words  '<  after  failure  of  issue"  were  construed  to  mean  "the  failure  of  the 
i»ne  aforesaid."  If  the  words  without  issue  are  so  read  here,  the  limitation 
contended  for  on  the  other  side  fails.  But  supposing  the  expressions  relied  on 
denote  an  estate  tail,  it  does  not  follow  that  this  is  an  estate  tail  in  Francis  in 
ponenion,  to  the  effect  of  entirely  defeating  the  gift  to  his  children  as  tenants 
in  common.  Suppose  one  object  of  the  testator  was  to  embrace  all  the  issue  of 
Francis,  without  defeating  the  express  estates  given  to  the  children  of  Francis 
who  aboald  be  living  at  the  time  of  his  death  and  their  issue,  this  object  may 
he  effected  and  under  these  terms,  by  giving  to  Francis  an  estate  tail  in  remain- 
der, expectant  on  the  determination  of  the  estates  tail  to  such  of  his  children  as 
■uj  sorvive  him.  To  hold  that  the  first  takers  take  an  estate  tail  in  remainder 
removes  the  difficulty  suggested  in  case  of  a  son  dying  in  the  lifetime  of  the 
tesutor. 

This  case  is  distinguishable  from  Murthwaite  v.  Jenkinson,  2  B.  &  G.  357 ; 
*nd  Mortimer  v.  West,  2  Simons,  274 ;  because,  here,  the  intention  of  the  tes- 
tator b  to  provide  for  the  children  of  his  children  who  should  be  living  at 
the  time  of  their  parents'  death.  In  the  former  case,  it  is  obvious  that  the 
r6351  *°^^^^^  ^^^  ^^®  stirpes  from  whence  the  issue  was  to  spring ;  and  to 
^  -'  them,  therefore,  an  estate  tail  was  given  by  implication,  on  account  of 
s  deviae  over  on  failure  of  issue.  In  this  case,  it  is  equally  obvious  that  the 
ebildren  of  the  first  takers,  living  at  the  time  of  their  parents'  deaths,  arc  the 
stirpes.  All  the  arguments  in  Murthwaite  v,  Jenkinson  tend  to  show  not  an 
tttate  tail  in  Francis,  but  in  the  children  of  Francis,  who  are  in  the  situation  of 
tbe  nieces.  So  in  Mortimer  v.  West,  2  Simons,  274,  the  relative  position  of 
the  children  of  Martha  Bavies,  who  were  held  to  take  estates  tail,  is  not  to  the 
^  takers  here,  but  to  the  present  defendants.  The  first  devise  there,  is  to 
tnutees  for  the  life  of  Martha  Davies.  Martha  Davies,  then,  stands  for  Francis ; 
ttd  then  the  trust  is  after  her  death  and  that  of  the  testator's  wife,  to  pay  and 
diride  the  rents  among  the  named  children  of  Martha  Bavies^  or  such  of  them 
ts  shall  be  living  at  the  time  of  the  testator's  decease,  or  born,  &c.,  share  and 
ihare  alike  for  their  several  lives;  and  from  and  after  the  decease  of  every  of 
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the  said  children  leaving  issue,  the  limitations  are  as  in  the  present  case.    In 

construing  a  will,  the  permanent  intent  is  to  guide,  hut  the  rule  also  is  (as  laid 
down  hj  Lord  Redesdale  in  Jesson  v.  Wright,  2  Bligh,  57),  ''  that  technical 
words  shall  have  their  legal  effect,  unless,  from  suhsequent  inconsistent  words, 
it  is  very  clear  that  the  testator  meant  otherwise." 

Coote  was  also  heard  for  Alfred  Lamhert  Oallini,  who  was  defendant  in 
another  case  in  which  a  similar  verdict  had  heen  taken.  The  rule  is,  not  that 
the  particular  intent  shall  be  sacrificed  to  the  general  intent,  but  that  *tbe  r^gogi 
general  intent  shall  be  carried  into  effect,  having  regard  to  the  particular  >-  ^ 
intent,  so  far  as  it  is  consistent  with  the  rules  of  law.  The  observations  which 
fell  from  Lord  Kenton  in  Doe  dem.  Bean  v.  Hallej,  8  T.  R.  9,  show  that  he 
understood  the  rule  in  this  sense.  That  case  in  some  material  points  resembles 
the  present.  There,  the  devise  was  to  the  testator's  nephew  A.  and  his  assigns 
for  life,  without  impeachment  of  waste,  and  after  his  decease,  to  the  eldest  sod 
of  his  said  nephew  A.  lawfully  to  be  begotten,  and  the  heirs  of  such  eldest  son, 
upon  condition  that  such  eldest  son  'should  be  christened  by  the  name  of  F., 
and  in  default  of  issue  male  of  his  said  nephew,  then  over  to  his  nephew  B.  and 
his  eldest  son  in  like  manner.  The  Court  of  King's  Bench  held  that  the  evi- 
dent intention  being  that  B.  and  his  issue  should  not  take  until  the  male  issue 
of  A.  should  have  become  extinct,  A.  took  an  estate  tail  by  implication,  and 
then  the  limitations  were  to  be  read,  to  A.  for  life,  remainder  to  his  eldest  son 
in  tail  male  (and  not  in  fee  as  had  been  contended),  remainder  to  A.  himself  in 
tail  male,  remainder  over.  In  that  case  the  devise  was  to  a  particular  class  of 
children,  i,  e.,  the  eldest  sons  of  the  first  takers,  and  not  to  all  their  sons  gene- 
rally. In  the  present  case,  also,  the  limitation  is  to  a  particular  class  of  chil- 
dren, viz.,  to  children  living  at  the  death  of  the  tenants  for  life,  and  not  to  all 
the  children.  In  Parr  v.  Swindells,  4  Russ.  283,  a  gift  of  real  estate  to  A.  for 
life,  with  remainder  to  her  children  (without  any  words  of  limitation)  as  tenants 
in  common,  and  in  case  A.  should  aie  without  leaving  lawful  issue,  then  with 
remainder  over,  was  held  to  be  a  gift  to  A.  for  life,  with  remainder  to  '^her  r^gori 
children  for  life,  with  remainder  to  A.  in  tail.  It  has  been  argued  that  ^  -* 
the  will  must  be  construed,  in  one  part,  as  if  the  words  '^without  issue"  were 
"leaving  issue;"  but  the  Court  will  not  change  the  words  of  the  will  unless  it 
be  clear  that  the  legal  intent  of  the  testator  will  thereby  be  effected.  Now, 
here  the  testator  first  gives  estates  for  life,  with  remainder  to  children  living  at 
the  death  of  their  parents,  with  benefit  of  survivorship,  if  any  of  them  die 
without  issue.  His  attention  would  naturally  be  next  drawn  to  the  supposition 
that  all  such  children  might  die  without  issue ;  and  the  next  sentence  in  the 
will  is  consistent  with  that  supposition.  He  then  certainly  introduces  a  clause 
which  is  inconsistent  with  that  idea,  viz.,  a  limitation  to  the  issue  of  such  chil- 
dren after  the  decease  of  all  of  them  without  issue ;  and  it  must  be  further 
argued  that  the  words  "after  the  decease  of  all,"  are  to  be  altered  into  "after 
the  decease  of  any ;"  so  that  a  double  alteration  would  be  in  the  will,  the  effect 
of  which  would  be  to  let  in  limitations  which  are  in  themselves  contrary  to  law, 
as  too  remote.  But  although  a  court  of  justice,  in  construing  a  will,  may,  from 
what  is  expressed,  necessarily  imply  an  intent  not  particularly  specified  in 
words ;  yet  it  cannot,  from  arbitrary  conjecture,  though  founded  upon  the 
highest  degree  of  probability,  add  to  a  will,  or  supply  the  omissions.  Per  Lord 
Mansfield  in  Chapman  v.  Brown,  3  Burr.  1634.  Here,  the  best  course  will 
be,  to  allow  the  will  to  stand  as  it  is  written,  and  put  such  construction  upon  it 
as  the  words  will  admit  of.  And  the  result  of  such  a  construction  will  be,  that 
F.  C.  Oallini  will  take  an  estate  for  life;  to  ffo  over,  if  he  dies  *  without  r^gggi 
issue,  which,  in  other  words,  is  an  estate  tail.  In  reference  to  the  gifi  *- 
over  on  a  general  failure  of  the  issue  of  the  testator's  sons  and  daughters,  it 
may  be  observed  that  in  the  case  of  Bennett  v.  Lowe,  7  Bing.  535,  where  there 
was  a  devise  to  D.,  L.,  Y.,  and  S.  (females),  and  in  case  any  of  them  died 
leaving  a  daughter  or  daughters,  her  share  to  go  to  such  daughters  in  seniority, 
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bat  if  any  of  them;  D.,  L.,  Y.,  and  S.,  should  die  without  issue  in  the  lifetime 
of  M.,  C,  A.,  and  W.,  the  share  of  her  and  them  so  dying  to  go  to  F.  and 
others  in  succession,  all  the  rest  and  residue  of  the  devisor's  estates  to  go  to  D. : 
it  was  held  that  D,,  L.,  Y.,  and  S.,  and  their  daughters,  took  estates  for  life 
onlyi  notwithstanding  the  limitation  over  on  a  general  failure  of  issue,  and  that 
D.  had  a  remainder  in  fee  in  the  whole.  Therefore,  it  is  not  so  clear,  that 
under  the  general  limitation  over,  in  default  of  issue  of  any  of  the  testator's 
children,  as  contained  in  this  will,  an  estate  tail  must  be  implied,  as  contended 
on  the  other  side,  inasmuch  as  the  word  such  might,  if  necessary,  be  implied. 
But  the  construction  of  the  children  of  the  testator  taking  an  estate  tail  (even 
if  admitted),  would  not  be  inconsistent  with  a  prior  gift  to  their  own  children 
as  purchasers  for  life  or  in  tail.  In  Mortimer  v.  West,  2  Simons,  274,  the 
authorities  do  not  appear  to  have  been  considered,  and  the  issue  dying  in  the 
lifetime  of  the  first  takers,  were  not  excepted  as  in  the  present  case.  If  the 
will  is  permitted  to  remain  as  it  is  framed,  Alfred  Gallini  takes  an  estate  tail 
as  proposed ;  if  it  be  altered,  there  will  still  be  enough  to  give  him  an  estate  for 
life ;  and  in  either  view  of  the  case  the  plaintiff  must  be  nonsuited. 
r^fiSQ!  "^^^^9  ^Q  reply.  Parr  v.  Swindells,  4  Euss.  283,  is  distinguishable, 
I-  ^  because  there  was  no  devise  to  the  issue  of  the  grandchildren,  who  took 
life  estates  only  as  tenants  in  common ;  and,  if  not,  it  is  at  variance  with  Jesson 
V.  Wright,  which  was  not  cited.  In  Doe  t;.  Halley,  8  T.'K.  5,  an  estate  of  in- 
heritance was  given  to  the  nephew's  eldest  son ;  here,  no  estate  of  inheritance 
is  given  to  the  testator's  sons  and  daughters,  and  their  children.  Besides, 
in  Doe  v.  Halley,  the  testator  gave  the  estate  on  condition  that  his  name  should 
be  taken  by  the  eldest  son,  thereby  showing  the  intention  to  found  a  family. 
Stress  has  been  laid  upon  the  fact,  that  in  this  case  the^limitation,  after  the  sons 
and  daughters,  is  only  to  a  particular  class  of  children,  viz.,  those  living  at  the 
deaths  of  the  sons  and  daughters ;  but  Langley  v.  Baldwin,  I  P.  Wms.  59,  note, 
1  Equity  C.  Abr.  185,  furnishes  an  answer  to  that  observation.  The  intent  here 
was  to  confer  an  estate  on  all  the  issue  of  the  sons  and  daughters.  When  the 
testator  refers  to  the  survivorship  among  the  sons  and  daughters,  he  refers  to 
the  failure  of  issue,  not  such  issue,  and  the  gift  over  is  on*^ failure  of  issue  gene- 
rally ;  and  it  was  so  in  Mortimer  v.  West,  2  Simons,  274.         Ciir.  adv.  vulL 

Den  MAN,  G.  J.,  now  delivered  the  judgment  of  the  Court,  first  stating  the 
will  and  the  facts  of  the  case. 

In  this  ejectment  the  lessor  of  the  plaintiff  cannot  succeed,  unless  he  esta- 
blishes that  Francis,  the  eldest  son,  took  the  estate  tail  in  the  whole  of  the  Berk- 
shire property;  in  which  case,  that  estate  tail  would  have  descended  on  the 
r*6401  ^^^^^  ^^  ^^®  plaintiff,  as  eldest  son  '*'and  heir  of  the  body  of  Francis.  If 
^  ^  the  defendant,  and  the  other  brother  and  sister  of  the  lessor  of  the  plain- 
tiff, took  estates  for  life,  or  estates  tail  in  undivided  shares,  as  tenants  in  common, 
the  defendant  is  entitled  to  our  judgment;  and  we  are  of  opinion  that  he  is, 
either  on  one  of  these  grounds  or  the  other. 

For  the  plaintiff  it  was  contended,  that  in  order  to  effectuate  ihe  general  in- 
tent of  the  testator,  the  particular  intent  must  be  sacrificed :  and  that  here,  the 
general  intent  was,  that  all  the  heirs  of  the  body  of  the  devisee  Francis,  should 
take  before  his  sister  and  brother ;  and,  therefore,  that  he  took  an  estate  tail 
under  the  will. 

The  doctrine  that  the  general  intent  must  overrule  the  particular  intent  has 
been  much,  and  we  conceive  justly,  objected  to  of  late;  as  being,  as  a  general 
proposition,  incorrect  and  vague,  and  likely  to  lead  in  its  application,  to  errone- 
ous results,  see  Powell  on  Devises,  3d  ed.,  c.  27,  vol.  2,  p.  552.  In  its  origin, it 
was  merely  descriptive  .of  the  operation  of  the  rule  in  Shelley's  case ;  and  it  has 
since  been  laid  down  in  others,  where  technical  words  of  limitation  have  been 
used,  and  other  words,  showing  the  intention  of  the  testator,  that  the  objects  of  his 
bounty  should  take  in  a  different  way  from  that  which  the  law  allows,  have  been 
rejected;  but  in  the  latter  cases^  the  more  correct  mode  of  stating  the  rule  of 
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constraction  is,  that  technical  words,  or  words  of  known  legal  import,  must  li&ve 
their  legal  effect,  even  though  the  testator  uses  inconsistent  words,  unless  those 
inconsistent  words  are  of  such  a  nature  as  to  make  it  perfectly  clear  that  the  tes- 
tator did  not  mean  to  use  the  technical  words  in  their  proper  sense ;  and  so  it  is 
said  by  Lord  Redesdalb  in  Jesson  v.  Wright,  2  Bligh.  57.  This  doctrine 
^of  general  and  particular  intent  ought  to  be  carried  no  further  than  this ;  ri^oA-t-i 
and  thus  explained,  it  should  be  applied  to  this  and  all  other  wills.  An- 1-  -' 
other  undoubted  rule  of  construction  is,  that  every  part  of  that  which  the  testa- 
tor meant  by  the  words  he  has  used,  should  be  carried  into  effect  as  far  as  the 
law  will  permit,  but  no  further ;  and  that  no  part  should  be  rejected,  except 
what  the  law  makes  it  necessary  to  reject. 

We  have  now  to  apply  these  rules  to  the  instrument  in  question,  which  is  a 
very  inaccurately  penned  will,  and  to  some  part  of  which  it  is  impossible  to  give 
any  meaning  at  all  in  the  ordinary  mode  of  reading  it. 

It  is  perfectly  clear,  that  the  testator  meant  to  give  a  remainder,  after  the 
death  of  his  eldest  son  Francis,  to  his  (Francis's)  child  or  children  living  at  the 
time  of  his  decease,  or  born  in  due  time  afterwards,  as  purchasers,  as  tenants  in 
common,  and  not  as  joint  tenants;  and  if  the  limitation  to  the  children  had 
stopped  there,  there  is  no  doubt  it  would  have  given  them  estates  for  life.  The 
will  then  proceeds  to  give  an  equal  benefit  of  survivorship  among  the  rest  of  the 
said  children,  if  more  tlian  one,  and  any  of  them  shall  die  without  leaving  issue : 
if  it  stood  there,  as  the  testator  did  not  mean  another  child  to  take  until  failure 
of  the  issue  of  the  first,  each  child  would  have  an  estate  tail  in  his  undivided 
share.  Then  follows  a  clause  which  is  unintelligible,  and  the  language  of  which 
must  be  varied,  in  order  to  give  it  some  meaning.  On  the  part  of  the  pliuntiff, 
it  is  proposed  to  read,  instead  of  the  words  "  without  issue/'  the  words  **  leaving 
issue." 

Assuming  that  alteration  to  be  right,  the  argument  founded  upon  the  whole 
will  is,  that  the  testator  means  the  estate  left  to  each  of  his  sons  and  daughters 
to  go  to  the  whole  line  of  issue  of  those  sons  and  daughters  ^respectively ;  r^^oi 
and  only  on  failure  of  Xhe  whole  line  of  issue  to  go  over :  and  this  on  ac-  >-  "^ 
count  of  the  use  of  the  term  issue  of  the  sons  and  daughters,  which  word  issue 
is  here  to  be  considered  (as  it  generally  is),  a  word  of  limitation,  and  equivalent 
to  the  term  '^  heirs  of  the  body,"  and  embracing  the  whole  line  of  lineal  de- 
scendants ;  and,  therefore,  it  is  contended,  that  each  son  and  daughter  took  an 
estate  tail  in  the  portion  left  to  him.  But  if  the  terra  "  issue"  is  here  a  word  of 
limitation,  why  is  it  not  equally  so  in  the  part  in  which  the  estate  is  given  over 
to  the  surviving  children  of  the  sons  and  daughters,  if  any  of  them  shall  die  with- 
out leaving  issue  ?  From  which  it  is  clear  that  the  testator  does  not  mean  the 
survivors  to  take,  till  failure  of  all  the  issue  of  the  deceased  children.  If  the 
term  "  issue"  has  here  the  same  meaning,  then  the  children  living  at  the  time  of 
the  death  of  the  sons  and  daughters  respectively  must  take  estates  tail,  as  tenants 
in  common,  in  their  respective  shares,  with  cross  remainders  either  for  life  or  in 
tail  (which,  it  is  unnecessary  to  decide),  and  that  question  will  depend  upon  the 
construction  of  the  very  ambiguous  passage  already  referred  to ;  with  remainder 
to  the  sons  and  daughters  in  tail,  in  their  respective  shares,  and  remainders  over : 
and  this  construction  makes  the  least  sacrifice  of  the  testator's  declared  inten- 
tion ;  it  preserves  estates  to  all  his  grandchildren  living  at  the  death  of  his  sons 
and  daughters,  as  tenants  in  common,  which  it  is  clear  the  testator  intended  to 
give  :  and  it  also  includes  the  descendants  of  a  grandchild  dying  in  the  son's  or 
daughter's  lifetime,  though  the  estate  to  them  is  postponed  to  that  to  the  ohil- 
dren ;  and  it  includes  all  the  issue  of  each  son  and  daughter  before  the  estate 
goes  over.  The  estate  tail  in  the  sons  and  daughters  takes  effect,  not  in  deroga- 
tion of,  but  by  way  *of  remainder  on,  the  express  estates  given  to  the  rt^i 
children  of  the  sons  and  daughters ;  in  which  respect  it  resembles  the  ^ 
case  of  Doe  dem.  Bean  v.  Halley,  8  T.  R.  5.  It  is  true  that  these  mndchildren 
cannot  take  estates  for  lifC;  aa  the  testator  intended;  for  the  rule  in  Shelley's  case 
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prevents  it ;  nor  the  children  of  those  children  estates  for  life  as  tenants  in  com- 
mon, for  the  rule  of  law  against  perpetuities  prevents  that;  hut  this  is  unavoid- 
ahle,  and  no  construction  can  carry  into  effect  all  the  testator  wished. 

It  is,  however,  said,  that  the  term  "  issue,"  as  applied  to  the  children,  is  not 
to  be  read  as  a  word  of  limitation,  including  all  the  descendants,  but  is  ex- 
plained by  the  context  to  mean  the  children  of  the  children  to  whom  estates  for 
life  are  before  given ;  but  if  the  word  issues  means  children  in  one  part,  what 
reason  is  there  why  it  should  not  have  the  same  meaning  in  another?  for  it  is 
perfectly  clear  that  the  testator  intends  the  estate  to  go  to  the  issue  of  the  sons 
and  daughters,  in  the  same  manner  as  to  the  issue  of  the  children ;  and  the 
same  description  of  persons  must  take  under  that  denomination  in  both  cases. 
Hence,  if  the  word  issue  is  to  be  construed  as  '<  children,"  it  is  to  be  so  con- 
strued in  both  cases :  and  then  the  eldest  son,  the  father  of  the  plaintiff,  cer- 
tainly did  not  take  an  estate  tail,  and  the  plaintiff  cannot  succeed. 

The  case,  therefore,  is  reduced  to  this  point :  the  plaintiff  must  fail  unless  he 
took  an  estate  tail ;  and  he  could  not  take  an  estate  tail  unless  in  remainder, 
the  defendant  and  his  brothers  and  sisters  having  previous  estates  tail  in  the 
property  in  questioy. 

r*6441  '^^^  ^^^^  ^^^  which  the  plaintiff  principally  relies,  *are  that  of 
I-  -*  Murthwaite  v,  Jenkinson,  2  B.  &  C.  357,  which  is  contended  not  to  be 
distinguishable  from  the  present,  and  Wollen  v,  Andrews,  2  Bing.  126.  In  the 
first-mentioned  case  the  devise  was  to  the  nieces,  and,  after  their  decease,  to  the 
lawful  issue  of  them^for  life ;  and,  if  either  of  the  nieces  should  die  in  the  life- 
time of  the  others  without  issue  of  her  body,  the  share  of  the  niece  dying  with- 
out issue,  should  go  to  the  survivors,  and  the  lawful  issue  of  the  survivors. 
This  case  is  an  example  of  the  proper  construction  of  the  word  '^  issue,"  which 
was  considered  as  a  word  of  limitation,  embracing  all  the  descendants,  and  in 
which  the  inconsistent  intent,  that  all  those  descendants  should  take  for  life, 
formed  no  reason  why  they  should  not  take  at  all,  and  why  the  word  should  not 
be  construed  in  its  proper  and  legal  sense.  Here  the  term  issue  is  not  used  in 
the  devise  in  remainder  after  the  death  of  the  son  and  daughters ;  but  the  estate 
is  expressly  devised  to  (he  children  living  at  the  death  of  the  sons  and  daugh- 
ters, which  circumstance. completely  distinguishes  that  case  from  the  present. 

In  the  other  case  relied  on,  Wollen  v.  Andrews,  2  Bing.  126,  the  devise  was 
to  the  children  of  the  testator,  of  one-sixth  part  each  for  life ;  after  their  deaths, 
to  all  and  singular  their  child  and  children  in  equal  parts,  and  so  on  from  chil- 
dren to  children ;  and  if  any  of  his  children  should  die  without  leaving  issue, 
then  to  the  survivor.  It  was  held  that  the  children  of  the  testator  took  an 
estate  tail.  This  differs  from  the  present  case  in  two  respects :  Here,  the  de- 
vise is  not  to  all  the  grandchildren,  but  there  is  a  selection  of  lives  with  trustees 
r*6451  ^  s^PPOf^*  There,  there  was  no  alternative,  but  to  hold  that  there  '''was 
^  -^  to  be  a  series  of  estates  for  life,  or  an  estate  tail  in  the  children.  Here, 
there  is.  by  giving  an  estate  tail  to  the  grandchildren. 

Thinking,  therefore,  that  this  mode  of  construing  the  will  gives  effect  to  the 
greater  part  of  it,  and  as  far  as  the  rules  of  law  will  permit,  the  whole,  whilst 
that  contended  for  on  the  part  of  the  plaintiff  strikes  out  altogether  the  devise 
to  the  grandchildren,  our  opinion  is,  that  the  former  ought  to  be  preferred,  and 
that  our  judgment  must  be  for  the  defendant.    Judgment  for  the  defendant. 


ELIZA  KELLY  v,  PARTINGTON.    Nov.  14. 

Declaration  in  slander.  The  second  count  stated  that  the  defendant,  contri?ing  and  in- 
tending to  iigure  the  plaintiff  as  a  shop- woman  and  servant,  malloioosly  spoke  of  her, 
as  such,  the  following  words :  '*  She  (meaning  the  plaintiff)  secreted  1<.  6d.  under  the 
till ;  stating,  these  are  not  times  to  be  robbed."  The  declaration  alleged  as  special 
damage,  that  one  S.  by  reason  of  the  words,  refused  to  take  the  plaintiff  into  his  ser- 
vice. After  a  general  verdict  for  the  plaintiff,  it  was  held,  that  the  words  in  the 
Voji.  XXVIL— 18 
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Beoond  count,  if  actionable  at  all,  were  so  only  by  reason  of  the  special  daaife,  vd, 
therefore,  that  the  plaintiff,  if  entitled  to  recover,  ooght  to  haTe  foil  eosti: 
Held,  secondly,  on  motion  in  arrest  of  judgment,  that  &e  words  in  that  eooatvctict 
defamatory  in  their  nature,  and  therefore  were  not  actionable,  even  thoagk  &!ki7l 
by  special  damage. 

Slander.    The  declaration  began  with  the  nsnal  averment  of  the  plaintif « 
good  oondaot  and  character,  and  stated  that  the  defendant,  oontriiiiig  u^i  "^ 
tending  to  injure  the  plaintiff  in  her  good  name,  &c.,  as  a  shopwomtn  ud  ser- 
vant, falsely  and  maliciously  spoke  certain  words  mentioned  in  the  first  msx. 
The  second  count  stated  that  the  defendant,  further  contriving  and  iDteDdiDsi» 
aforesaid,  falsely  and  maliciously  spoke  and  published  of  and  oonoemiDgber^B 
such  shopwoman  and  servant,  these  other  false,  scandalous,  malicious,  tud  dt!t  I 
matory  words  following :  that  is  to  say,  '<  she  (meaning  the  plaintiff)  seoro:^  | 
Is.  Qd.  under  the  till ;  '''stating,  these  are  not  times  to  be  robbed."^    The  p^^{r 
declaration  concluded  with  an  allegation  of  special  damage,  that  one  ^    '"^ 
Stenning,  by  reason  of  the  speaking  of  the  words,  refused  to  take  the  pl&tLuf 
into  his  service.     See  Kelly  v,  Partington,  4  B.  &  Ad.  700.     The  jury  focn^i 
general  verdict  for  the  plaintiff  with  Is.  damages,  and  the  Master  haviog  tk- 1 
dined  to  allow  the  plaintiff  more  costs  than  damages,  a  rule  nisi  had  been  oV  i 
tained  for  taxing  the  plaintiff  her  increased  costs  in  the  cause,  against  vhicb    ' 

Sir  James  Scarlett  and  KeUi/  now  showed  cause.  The  statute,  21  Jac  L  I 
c.  16,  s.  6,  which  enacta,  that  in  actions  for  slander  where  the  jury  assess  tk:  I 
damages  under  408.,  the  plaintiff  shall  recover  no  more  costs  than  damages,  d  *t' 
not  extend  to  cases  where  the  special  damage  is  the  gist  of  the  action :  Savih^ 
V.  Jardine,  2  H.  £1.  531.  But  here,  all  the  counts  contain  words  actionable  k 
themselves.  [  Campbell  (Solicitor-General)  intimated  that  he  should  rely  oa  th^ 
second  count.]  The  words  in  that  count  necessarily  import  a  charge  of  felooj. 
and  even  if  they  were  ambiguous,  they  must  be  taken,  after  verdict^  to  bi^ 
been  used  in  that  sense. 

Sir  J.  Campbell  (Solicitor-General)  contr^.  The  21  Jao.  1,  c.  16,  bike: 
away  costs  in  actions  for  words,  if  the  damages  be  under  40s. ;  but  Savilc  r.  Jv* 
dine,  2  H.  Bl.  531,  shows  that  if  there  be  any  one  count  for  words  not  actionaUc 
in  themselves,  and  special  damage  is  laid  referring  '*'to  all  the  counts,  r^-* 
and  the  plaintiff  has  a  verdict  on  the  whole  declaration,  though  the^  '^ 
damages  be  less  than  40s.,  he  is  entitled  to  full  costs.  The  words  in  the  second 
count  would  not  be  actionable  but  for  the  special  damage :  they  do  not,  of  thtiB- 
selves,  impute  a  charge  of  felony ;  they  rather  import  that  the  plaintiff  exercii^ 
great  caution  in  taking  care  of  her  own  property.  [Pabke,  J.  '  If  the  woids 
are  to  be  taken  in  that  sense,  can  it  be  said  that  the  damage  resulted  from  them, 
and  ought  not  the  judgment  to  be  arrested?] 

Penman,  C.  J.  The  question  is,  whether  there  be  any  count  in  the  dech* 
ration,  which  contains  words  not  actionable  in  themselves.  It  seems  to  me  that 
the  second  count  does  contain  such  words,  for  they  may  undoubtedly  be  ecvn- 
eidered  as  having  been  spoken  in  the  sense  ascribed  to  them  by  the  Solicitcr- 
General. 

Parke,  J.  It  is  impossible  to  understand  the  words  in  any  other  than  their 
grammatical  sense ;  and  so  construing  the  words  in  the  second  count,  they  are 
not  actionable  in  themselves ;  for  they  do  not,  necessarily,  charge  the  plaintif 
with  a  crime.  What  the  effect  of  that  may  be  ultimately,  it  is  unnecessary  to 
say. 

Taunton,  and  Patteson,  Js.,  concurred.  Rule  absolute. 

Sir  James  Scarlett  then  obtained  a  rule  nisi  for  arresting  the  judgment,  on 
the  ground  that  the  words  in  the  second  count,  taken  in  their  grammatical  sense, 
were  not  disparaging  to  the  plaintiff;  and,  therefore,  that  no  special  damage 
could  result  from  them. 

*  It  appears  that  the  latter  words,  **  staibg,"  &c.,  were,  in  fact,  part  of  the  expres- 
sions suppoted  to  have  heen  used  by  the  defendant  himaelf,  hut  had,  by  mistake,  been 
inserted  in  this  count,  as  if  alleged  by  him  to  have  been  spoken  by  the  plaintiff. 
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^'^^'^^6481      *'^^^  Solicitor-General  in  Hilary  term  following  showed  cause.    The 
f'^.^  words  in  the  second  count  (as  the  Court  has  already  decided)  are  not 

^^.!^VetioQabIe  without  special  damage.  The  question  is,  whether  they  are  action- 
ble  even  with  special  damage.  [Den  man,  C.  J.  It  is  contended  that  the 
lords  import  that  the  plaintiff  secreted  her  own  money  from  excessive  caution.] 
!  s^rjie  words  may  not  be  actionable  of  themselves,  but  such  words,  if  a  jury  find 
f^&k  lem  to  have  been  spoken  with  a  malicious  intent  to  injure  the  plaintiff,  as 
.  ii^  iksrged  in  this  declaration,  are  actionable  by  reason  of  special  damage.  Comtns, 
c:.  1^ -X  B.,  in  bis  Digest,  tit.  Action  on  the  Case  for  Defamation,  D.  30,  after  having 
DE^Ljated,  uDder  the  previous  heads,  many  instances  of  words  actionable  in  them- 
o/iM  lelTes,  says,  that  an  action  maybe  maintained  for  <^  any  words  by  which  the 
a V,:. party  bas  a  special  damage."  Even,  therefore,  if  the  words  in.  question  bore 
:;•  \j  ibe  sense  ascribed  to  them,  yet  being  spoken  falsely  and  maliciously  with  intent 
e :  - .  to  injore,  and  followed  by  special  damage,  they  are  actionable.  And  these 
hi'c  vers  in  fact  not  innocent,  but  disparaging  words,  or  at  all  events  equivocal ; 
^:  and  it  was  for  a  jury  to  find  in  what  sense  they  were  used.  The  word  secreted 
;h  knsed  in  a  bad  sense,  it  usually  imputes  some  bad  motive.  If  the  words, 
•  -1  ''statiog,  these  are  not  times  to  be  robbed,"  apply  to  the  plaintiff,  they  are 
. :.  ambigaoas;  they  may  have  been  used  by  her  as  a  pretence  for  secreting  money 
.V .  belonging  to  another,  and  that  question  was  for  the  jury.  FLittlsdale,  J. 
kr  Suppose  a  man  had  a  relation  of  a  penurious  disposition,  and  a  third  person 
-  ktowing  that  it  would  injure  him  in  the  opinion  of  that  relation,  tells  the 
..  ^  htter  a  generous  act  which  the  first  has  done,  by  which  he  induces  the  relation 
,  not  to  leave  him  money,  would  that  be  actionable  ?J  If  the  words  were  spoken 
-''  P6I91  *^'^^^y  ^^^  intent  to  injure,  they  would  be  actionable.  At  all  events, 
i .  *-  -'if  the  words  are  not  laudatory,  but  will  bear  a  bad  sense,  and  a  jury 
. .  might  find  (as  they  did  here)  that  they  were  used  in  that  sense,  and  an  injury 
.     is  9Uted  to  have  ensued  in  consequence,  they  are  actionable. 

Sir  Jom€$  ScarleUy  contrk  It  does  not  appear  by  the  words  themselves,  or 
by  aoj  innuendo,  whose  property  the  Is.  6c^.  was.  It  may  have  been  that  of 
the  plaintiff,  and  if  so,  it  is  clear  that  the  words  do  not  import  a  charge  of 
.  feloQj.  They  cannot  amount  to  such  a  charge  unless  it  be  assumed  that  the 
property  meant  was  that  of  the  defendant  or  some  third  person.  It  is  not  true 
that  an  action  may  be  maintained  for  words  of  praise  (not  used  ironically)  if 
followed  by  special  damage.  No  case  can  be  cited  to  that  effect.  An  action  is 
only  maintainable  for  special  damage  when  it  is  the  natural  result  of  a  wrongful 
act.  The  uttering  of  words  not  defamatory  of  another  is  not  wrongful ;  and, 
therefore,  even  when  followed  by  special  damage,  gives  no  ground  of  action. 
The  words  being  innocent  in  themselves,  there  is  no  ground  for  presuming 
malice,  and  a  jury  cannot  infer  it. 

Denman,  C.  J.  The  declaration  alleges  that  the  defendant,  intending  to 
iDJare  the  plaintiff,  maliciously  spoke  these  words :  '^  She  (the  plaintiff},  secre- 
ted h,  Qd.  under  the  till ;  stating,  that  these  are  not  times  to  be  robbed,"  by 
reason  whereof  a  damage  ensued  to  the  plaintiff.  The  words  do  not  of  necessity 
import  anything  injurious  to  the  plaintiff's  character,  and  we  think  that  the 
jadgment  must  be  arrested  unless  there  be  something  on  the  face  of  the  decla- 
n^l  ration  from  which  '*'the  Court  can  clearly  see  that  the  slanderous  matter 
*-  ^  alleged  is  injurious  to  the  plaintiff.  Where  the  words  are  ambiguous, 
the  meaning  may  be  supplied  by  innuendo  ]  but  that  is  not  the  case  here.  The 
role  for  arresting  the  Judgment  must  therefore  be  made  absolute. 

LiTTLEDALS,  J.  I  canuot  agree  that  the  words  laudatory  of  a  party's  oon- 
daet  would  be  the  subject  of  an  action  if  they  were  followed  by  special 
damage.  They  must  be  defamatory  or  injurious  in  their  nature.  In  Comyns's 
Dig.,  tit.  Action  on  the  Case  for  Defamation  (B)  30,  it  is  said  generally,  that 
uy  words  are  actionable  by  which  the  party  nas  a  special  damage,  but  all  the 
examples  given  in  illustration  of  that  |ule  are  of  words  defamatory  in  them- 
Kivesy  but  not  actionable^  because  they  do  not  subject  the  party  to  a  temporal 
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punishment.  In  all  the  instances  put,  the  words  are  injurious  to  the  reputation 
of  the  person  of  whom  they  are -spoken.  The  words  here  are  extraordinary;  if 
they  had  stood  merely,  '<  she  secreted  Is.  6ri.  under  the  till/'  they  might  per- 
haps  have  been  actionable,  but  coupled  with  the  subsequent  words,  which  ap- 
pear only  to  import  great  caution  on  the  part  of  the  plaintiff,  I  think  we  cannot 
say  that  they  impute  anything  injurious  to  the  plaintiff. 

Taunton,  J.  I  am  of  the  same  opinion.  The  expression  ascribed  to  the 
plaintiff,  '^  these  are  not  times  to  be  robbed,"  seems  like  saying  that  times  are 
so  bad  I  must  hide  my  money.  If  Stenning  refused  to  take  the  plaintiff  into 
his  service  on  this  account,  he  acted  without  reasonable  cause ;  and  in  order  to 
make  words  actionable,  they  must  be  such  that  special  damage  may  be  the  fair 
and  natural  result  of  them. 

'*'Patte80N,  J.  I  have  always  understood  that  the  special  damage  r^nz-r^ 
must  be  the  natural  result  of  the  thing  done.  The  words  here  are  ''  The  ^  ^ 
plaintiff  secreted  Is,  6d.  under  the  till ;  stating,  these  are  not  times  to  be 
robbed."  There  is  no  innuendo  stating  whose  money  it  was  that  she  secreted; 
it  might  be  her  own.  Then  it  is  said  that  the  words  are  actionable,  because  a 
person  after  hearing  them,  chose  in  his  caprice  to  reject  the  plaintiff  as  a  servant. 
But  if  the  matter  was  not  in  its  nature  defamatory,  the  rejection  of  the  plaintiff 
cannot  be  considered  the  natural  result  of  the  speaking  of  the  words.  To  make 
the  speaking  of  the  words  wrongful,  they  must  in  their  nature  be  defamatory, 
see  Vicars  t^.  Wilcocks,  8  East,  1.  Rule  absolute. 


RICKMAN  and  Another  v.  CARSTAIRS. 

Valued  policy  of  insurance  on  ebip  and  goods,  at  and  from  the  coast  of  Africa  to  the 
skip's  port  of  discharge  in  the  United  Kingdom,  with  liberty  to  touch  at  all  ports  and 
places  whatsoever  and  wheresoever ;  to  trade  backwards  and  forwards  in  any  order, 
and  to  call  at  or  proceed  to  the  Azores,  Madeira,  &c.,  and  all  African  islands ;  begin- 
aing  the  adyenture  on  the  goods  from  the  loading  thereof  aboard  the  said  ship  twenty- 
four  hours  after  her  arrival  on  the  coast  of  Africa,  including  the  risk  in  boats  in 
loading  and  unloading,  with  the  liberty  to  load,  unload,  sell,  barter,  or  exchange  with 
any  ships  or  factories  wheresoever  she  might  call. 

1.  The  policy  does  not  protect  an  outward  cargo  shipped  before  the  vessel's  arrival  on 
the  coast  of  Africa. 

2.  A  considerable  proportion  of  the  intended  homeward  cargo  not  being  shipped  at  the 
time  of  a  total  loss,  and  the  part  shipped  not  being  equal  to  the  value  put  on  the  goods 
in  the  policy:  Held,  that  the  valuation  was  opened,  and  that,  although  the  part 
shipped  of  the  homeward  cargo,  together  with  a  part  of  the  outward  cargo  then  re- 
maining on  board,  made  up  the  amount  named  in  such  valuation,  the  assured  could 
recover  only  a  proportion  estimated  oa  the  part  of  the  homeward  cargo  shipped  at  the 
time  of  the  loss. 

Assumpsit  on  a  policy  of  insurance  on  the  ship  Mary  and  cargo.  The  decla- 
ration set  out  the  policy  hereafter  described,  and  alleged  that  the  defendant  bad 
assured  to  the  amount  of  200^. ;  that  goods  to  the  value  of  4800/.  were  shipped; 
that  goods  to  the  value  of  *of  1000/.  were  lost  in  a  boat  by  perils  of  the  rm^r^oi 
sea;  and  that  the  best  bower  anchor,  of  the  value  of  50/.,  was  lost  by  ^  "^ 
perils  of  the  sea;  that  other  goods,  to  the  value  of  8000/.,  being  a  part  of  the 
said  cargo  in  the  said  policy  mentioned,  were  taken  by  thieves  ;  and  that  after- 
wards the  ship,  with  goods  to  the  value  of  10,000/.,  being  the  cargo  in  the  said 
policy  of  assurance  mentioned,  was  lost  by  perils  of  the  seas.  At  the  trial  be- 
fore Denman,  G.  J.,  at  the  Guildhall  sittings,  December,  1832,  the  policy  was 
proved,  and  purported  to  be  "  at  and  from  [the  coast  of  Africa  to  her  port  or 
ports  of  discharge  in  the  United  Kingdom  of  Oreat  Britain,  with  liberty  to  touch 
at  all  ports  and  places  whatsoever  and  wheresoever,  to  trade  forwards  and  back- 
wards and  backwards  and  forwards,  and  in  any  order,  and  with  leave  to  call  at 
or  proceed  to  the  Azores,  Madeira,  Canaries,  Cape  de  Verdes,  St.  Thomas's, 
Princes,  and  Anabona,  Ascension^  an(^  all  African  islands,  and  all  rivers  where- 
soever, for  any  purposes.]  Upon  any  kinds  of  goods  and  merchandises,  and  also 
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upon  the  body,  tackle,  &c.,  of  the  ship  [Mary]  ;  beginning  the  adventure  upon 
the  said  goods  and  merchandises,  from  the  loading  thereof  aboard  the  said  ship 

t twenty-four  hours  after  her  arrival  on  the  coast  of  Africa]  upon  the  said  ship^ 
[c,  [including  the  risk  in  boats  and  craft  in  loading  and  unloading],  and  iso 
shall  continue,  &c.,  until  the  said  ship,  with  all  her  ordnance,  &c.,  and  goods 
and  merchandises  whatsoever,  shall  be  arrived  at  [her  port  of  discharge  in  the 
United  Kingdom],  upon  the  said  ship,  &c.,  until  she  hath  moored,  &c.,  and  upon 
the  goods  and  merchandises,  until  the  same  be  there  discharged,  &c. ;  and  it 
shall  be  lawful  for  the  said  ship,  &c.,  in  this  voyage  to  proceed  and  sail  to,  and 
r^R^S!  ^^^^^  ^"^  ^^y  ^^f  ^^y  ports  or  places  whatsoever,  ^fand  wheresoever, 
I-  -^  with  liberty  to  dock  or  heave  down,  to  load,  unload,  sell,  barter,  and  ex- 
change, all  or  either,  goods  and  property,  with  any  ships,  boats,  craft  and  fac- 
tories, wheresoever  she  may  call  at  or  proceed  to,  also  with  liberty  to  take  on 
board  and  load  passengers,  without  being  deemed  deviation  and]  without  pre- 
judice, &c."  The  ship  was  valued  in  the  policy  at  1200/.,  and  the  cargo  at 
4800/.,  average  to  be  paid  on  each  species  of  goods  as  if  separately  named.  The 
words  above  included  in  brackets  were  inserted  in  the  printed  policy  in  writing. 
The  loss  occurred  on  the  coast  of  Africa  many  months  after  the  arrival  of  the 
Mary  on  the  coast ;  and  at  the  time  of  the  loss,  she  had  on  board  a  part  of  the 
outward  cargo,  shipped  in  England,  which  the  plaintiff's  witnesses  valued  at 
800/.,  and  a  homeward  cargo  taken  on  board,  valued  by  the  plaintiff's  witnesses 
at  4150/.  This  last  value  was  estimated  upon  the  prices  of  the  goods  in  London. 
Other  goods,  bespoken  for  the  homeward  cargo,  had  not  been  shipped,  the  value 
of  which,  estimated  in  the  same  way,  was  about  600/. ;  and  evidence  was  also 
given  that  some  goods,  which  had  actually  been  shipped  on  board  for  a  home- 
ward cargo,  had  been  taken  on  shore  by  the  captain,  and  had  been  there  stolen. 
The  defendant's  counsel  admitted  the  total  loss  of  the  ship  and  cargo  on  board,' 
and  the  underwriter's  liability  to  the  extent  of  the  valuation  of  the  ship.  But 
he  contended  that  the  policy  on  the  goods  did  not  cover  the  outward  cargo,  and 
that  therefore  no  part  of  that  cargo  could  be  taken  into  account  in  estimating 
r^R^n  ^^^  v^lue  of  the  goods  lost ;  and,  further,  '*'that  the  va^e  put  on  the 
l-  -^  goods  in  the  policy,  related  only  to  the  homeward  cargo  intended  to  be 
shipped  after  the  ship's  arrival  on  the  coast  of  Africa,  and  that  therefore  the 
policy  would  be  opened,  on  account  of  the  proposed  homeward  cargo  having,  as 
to  a  part,  never  been  shipped,  and,  as  to  another  part,  been  unshipped  at  the 
time  of  the  loss.'  Fraud  was  not  imputed.  The  Lord  Chief  Justice  was  of 
opinion,  that  the  policy  was  not  opened ;  but  he  desired  the  jury  to  say,  on  the 
supposition  of  its  being  opened,  whether  there  were  goods  on  board  to  the  value 
of  4800/.  at  the  time  of  the  loss ;  telling  them  that,  on  the  above  supposition, 
the  outward  cargo  must  be  included.  The  jury  found  expressly  that  the  cargo 
on  board  was  of  the  value  of  4800/. ;  and  gave  a  verdict  for  the  whole  200/.  Sir 
John  Campbellf  Solicitor-General,  obtained  a  rule  nisi  for  a  new  trial,  in  Hilary 
term.  1833;  against  which,  in  Trinity  term,  1833, 

Sir  James  Scarlett^  F.  Pollock^  and  Blackburiie  showed  cause.^  First,  the 
outward  cargo  was  protected  by  the  policy.  It  will  be  contended  on  the  other 
side  that  the  words  *'  beginning  the  adventure  upon  the  said  goods  and  merchan- 
dises from  the  loading  thereof  aboard  the  said  ship  twenty-four  hours  after  her 
arrival  on  the  coast  of  Africa"  limit  the  protection  to  such  goods  as  were  not 
put  on  board  till  after  her  arrival  on  the  coast  of  Africa ;  and  Robertson  v. 
French  will  be  cited,  4  East,  130  (2d  point).  The  words  of  the  policy,  in  that 
case,  were  ''  beginning  the  adventure  upon  the  goods  and  merchandises  from  the 
r*6551  ^^*^^**g  thereof  aboard  the  said  ship  at  all,  any,  or  *every  port  and  place 
^  ^  where  and  whatsoever  on  the  coast  of  Brazil,  and  from  the  17th  day  of 
September,  1800;"  and  the  Court  held  that  there  was  no  intention  to  insure  an 

I  Some  property  was  in  fact  shown  to  have  been  saved :  bat  the  defendant's  counsel, 
in  moving  for  the  mie,  admitted,  for  the  purpose  of  the  present  case,  a  total  loss. 
>  Before  Dshxah,  C.  J.,  Littlbdalb,  Paskjb,  and  Pattbson,  Js. 


278  5  Barnewall  &  Adolphus.  [655 

outward  adventure  which  was  not  wound  up  at  the  time  of  the  loss ;  and  that 
the  indemnity  extended  to  such  goods  only  as  were  shipped  on  the  coast  of 
Brazil.  There  the  loading  was  expressly  limited  to  the  place ;  and  that  de- 
cision cannot  he  questioned.  Then  came  the  case  of  Spitta  v.  Woodman,  2 
Taunt.  416.  There  the  words  are  ^'heginning  the  adventure  upon  the  said 
goods  from  the  loading  thereof  on  board  the  said  ship/'  not  saying  where ;  hnt, 
in  the  earlier  part  of  the  policy,  the  ship  was  insured  <'  at  and  from  Gotten- 
burgh  to,"  &c.  The  Court  held  that  goods  were  not  protected  which  were 
shipped  before  the  vessel  arrived  at  Gottenburgh ;  and  Sir  J.  Mansfield's 
reason  appears  (2  Taunt.  423,  424,  and  see  note  (a)  on  Nonnen  v.  Kettlewell, 
16  East,  188)  to  have  been,  that,  by  a  contrary  copstruction,  the  underwriter 
might  become  liable  to  an  average  loss  occurring  before  the  ship  reached  Got- 
tenburgh.  That  reasoning  has  been  shaken  by  more  recent  dicta.  In  Gladstone 
V.  Clay,  1  M.  &.  8.  425,  Batley,  J.,  answered  Sir  J.  Mansfield's  argument 
(that  the  underwriters  might  be  liable  for  damage  antecedent  to  the  voyage  in- 
sured) by  saying,  that  the  assured  would  be  bound  to  prove  that  the  damage 
occurred  during  the  voyage  covered  by  the  policy,  and  could  not  otherwise  recover. 
In  Hunter  v,  Leathley,  10  B.  &  C.  858,  the  policy  was  at  and  from  Singa- 
pore, Penan g,  Malacca,  and  Batavia,  all  or  any,  to  the  ship's  port  of  discharge 
in  Europe,  with  leave  to  touch  and  stay,  and  trade  at  all  or  any  port  or 
♦places  whatsoever  and  wheresoever,  in  the  East  Indies,  Persia,  or  else-  r*g5g-| 
where,  &c.,  upon  goods  in  certain  vessels,  beginning  the  adventure  from  ^  ^ 
<Hhe  loading  thereof  aboard  the  said  ships  as  above."  The  question  was, 
whether  goods  taken  on  board  after  the  ship  left  Batavia,  at  Sourabaya,  a  port 
in  the  East  Indies  not  expressly  named  in  the  policy,  to  which  the  ship  went  in 
the  prosecution  of  the  adventure,  were  protected.  The  Court  held  that  they 
were.  In  Bell  v.  Hobson,  16  East,  240,  the  policy  (which  was  <'  at  and  from 
Oottenburgh  "),  differed  from  that  in  Spitta  v.  Woodman,  2  Taunt.  416,  in  the 
circumstance  that  the  ship  was  at  liberty  *Ho  take  in  and  discharge  goods 
wheresoever  the  ship  might  touch  at,"  and  that,  at  the  foot,  there  was  added, 
"in  continuatjpn  of  five  policies,"  which  were  described  by  dates  and  amounts; 
and  these  policies  had  the  words  **  at  and  from  Virginia  to  her  port  or  ports  of 
discharge  in  the  United  Kingdom,  or  any  port  or  ports,  place  or  places,  in  the 
Baltic;"  and  the  percentage  was  to  vary  according  as  the  voyage  ended  at  Oot- 
tenburgh or  elsewhere.  The  Court  there  held,  that  goods  shipped  at  Virginia, 
before  the  arrival  of  the  ship  at  Gottenborgh,  were  protected  by  the  policy  upon 
which  the  action  was  brought,  although  the  defendant  had  not  underwritten  the 
five  other  policies :  16  East,  243 ;  and  Lord  Ellenborouoh  said  that  the  con- 
struction adopted  in  Spitta  v.  Woodman,  2  Taunt.  416,  was  not  to  be  favored, 
and  still  less  to  be  extended ;  and  that  anything  indicating  that  a  prior  loading 
was  contemplated  by  the  parties,  would  release  the  case  from  that  strict  con- 
struction. In  Gladstone  v.  Clay,  1  M.  &  S.  418,  the  *policy  was  at  rtgc-i 
and  from  Pemambuco  to  Maranham,  and  at  and  from  thence  to  Liver-'-  ^^ 
pool,  beginning  the  adventure  upon  the  said  goods  from  the  loading  thereof  on 
board  the  ship,  wheresoever,  &c. ;  and  it  was  held,  that  goods  shipped  before 
the  ship  arrived  at  Pemambuco,  and  lost  after  such  arrival,  were  protected. 
The  words  here  are,  beginning  the  adventure  upon  the  goods  from  the  loading 
thereof  aboard  the  said  ship,  <'  twenty-four  hours  after  her  arrival  on  the  coast 
of  Africa :"  the  latter  words  being  in  writing.  It  is  not  as  if  the  insurance  had 
been  ''from  the  loading  of  the  goods  on  the  coast  of  Africa:"  and  the  liberty 
of  touching  at  all  ports,  and  trading  backwards  and  forwards,  given  by  the 
written  words  of  the  earlier  part  of  the  policy,  show  that  the  parties  looked  to  a 
trading  voyage,  and  to  a  risk  continued  from  preceding  policies  on  the  same 
subject-matter,  as  in  Bell  v.  Hobson,  16  East,  240 ;  for  a  policy  on  goods  out* 
wards  usually  limits  the  risks  to  twenty-four  hours  after  the  ship's  arrival.  It 
could  not  be  supposed  that  the  outward  cargo  was  to  be  unshipped  within 
twenty-four  hours  of  the  arrival.     If  the  words  ''loading  thereof"  aro  to  be 
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stricUy  conneeted  with  the  words  "  twenty-four  hours  after  her  arrival  on  the 
eoast  of  Africa,"  goods  shipped  within  less  than  twenty-four  hours  after  the 
ship's  arrival,  and  lost  thirty-six  hours  after,  would  not  be  proteoted,  since 
there  is  as  mnch  ground  for  applying  the  time  to  the  loading  as  the  place.  The 
twenty-four  ho^ra  are  named  for  the  purpose  of  defining  the  time  at  which  the 
r*65d1  ^^^  commences,  and  do  not  refer  at  all  to  the  printed  *words  <'  from  the 
I-  -'loading  thereof:*'  indeed,  the  policy  might  be  construed  as  if  these 
printed  words  were  struck  out.  If  they  be  inconsistent  with  the  written  words, 
the  hitter  must  control  the  contract.  Brokers  never  strike  out  words  from  the 
printed  forms,  but  only  add.  [Patteson,  J.  You  do  not  say  the  ffoods  would 
be  protected  in  case  of  a  loss  within  twenty-four  hours.]  That  would  be  out  of 
the  protection  for  a  different  reason ;  the  risk  on  the  policy  would  not  have 
commenced  at  all,  in  consequence  of  the  limitation  as  to  time,  whatever  goods 
the  policy  related  to.  Then,  as  to  the  written  words,  '<  including  the  risk  in 
boats  snd  craft  in  loading  and  unloading,"  if  these  be  applicable  to  the  unload- 
ing  of  the  outward  cargo,  they  are  sufficient,  being  written,  to  control  the  un- 
vntteo  part  of  the  policy ;  and  it  cannot  be  said  that  the  unloading  is  confined 
to  goods  ladea  on  the  coast  of  Africa  only,  for  the  arrival  is  all  that  can  be  read 
as  connected  with  Africa.  [Parke,  J.  In  Park  v,  Hammond,  2  Marsh.  189, 
S.  C.  6  Taunt.  495,  where  goods  were  shipped  from  Malaga,  and  the  owner 
desired  his  broker  to  insure  them  from  Gibraltar  to  Dublin,  saying  that  he 
woald  take  on  himself  the  risk  from  Malaga  to  Gibraltar,  the  Court  of  Common 
Pleas  held  it  to  be  clear  that  a  policy  on  the  goods,  ''  at  and  from  Gibraltar  to 
Dublin,"  not  stating  them  to  have  been  laden  at  Malaga,  did  not  protect  them, 
and  vas  not  in  compliance  with  the  order.] 

Secondly,  the  policy  is  not  to  be  opened  on  the  ground  of  a  part  of  the  cargo 
not  being  on  board  at  the  time  of  the  loss.  There  is  no  pretence  of  fraud 
r*6591  *^^^  *f  ^^^  J^^y  ^^^®  found  that,  if  the  policy  be  open,  there  was  enough 
L  Jon  board  to  cover  the  value  insured.  Lord  Kenyon,  in  Shawe  v. 
Felton,  2  East,  114;  and  see  Le  Cras  v,  Hughes,  cited.  Ibid.  113,  expressed 
himself  strongly  against  opening  valued  policies ;  and  the  Court,  in  that  case, 
would  not  allow  the  consumption  of  the  ship's  stores,  which  had  taken  place 
daring  the  voyage,  to  be  deducted  from  the  value,  no  fraud  being  shown.  The 
tnie  effect  of  such  policies  is  explained  in  the  judgment  of  Lord  Mansfield,  in 
Lewis  p.  Rucker,  2  Burr.  1171,  from  which  it  appears  that  the  value  fixed  is 
conclusive,  unless  fraud  be  shown.  In  Forbes  v.  Aspinall,  13  East,  323,  a  ship 
had  gone  out  on  a  seeking  voyage,  and  had  not  obtained  a  cargo ;  and  it  was 
held  that  the  valued  policy  on  the  freight  did  not  attach.  That  is  not  like  the 
present  case }  and  in  Montgomery  v.  Eggington,  3  T.  E.  362,  a  valued  policy 
was  supported,  where  a  cargo  had  actually  been  obtained,  of  which,  however, 
a  part  only  was  on  board,  the  jury  having  found  that  the  insurance  was  not 
colorable,  and  the  policy  not  a  wager.  If  the  policy  can  be  opened,  though  in 
the  absence  of  fraud,  by  reason  of  a  part  of  the  intended  cargo  not  being  shipped, 
the  omission  of  the  most  trifling  part  would  open  the  policy.  Indeed,  if  Forbes 
r.  Aspinall,  13  East,  323,  be  applicable,  the  consequence  would  be,  that  on  an 
insurance  of  freight  valued  at  5000^.,  the  freight  on  the  intended  cargo  being 
5100/.,  the  policy  would  be  opened,  if  the  cargo  corresponding  to  the  5000/. 
only  were  shipped. 

Sir  J.  Campbellj  Solicitor-General,  and  Maulcy  oontr^,  were  desired  by  the 
noRff]  Court  to  confine  themselves  to  the  ^second  question.  The  underwriter 
L  -'is  bound  by  the  valuation  on  the  freight  and  goods,  only  where  all  the 
cvgo,  which  was  the  subject  of  the  contract,  is  on  board.  On  any  other  con- 
atruction,  the  effect  of  the  policy  would  often  be,  not  to  indemnify,  but  to  confer 
a  positive  profit.  Suppose  there  were  only  100/.  worth  on  board,  of  a  cargo 
Tahed  at  3000/.,  could  the  underwriters  be  called  on  to  pay  the  2900/.  7  It  is 
true  that,  in  the  case  of  stores,  the  underwriters  are  not  allowed  to  deduct  for 
the  consumption  de  die  in  dienij  and  this  is  all  that  Shawe  t^.  Felton,  2  East, 
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109,  establishes.  There  the  whole  sabject-matter  was  on  board  at  the  commeDce- 
ment  of  the  risk.  The  present  insurance  is  on  goods ;  and  the  cargo  to  which 
the  contracting  parties  looked  never  was  on  board.  There  is  no  distinction  be- 
tween insurance  on  freight  and  on  goods ;  and,  therefore,  Forbes  v.  Aspinall,  13 
East,  323,  which  was  on  freight,  is  in  point.  In  that  case,  both  Shaw  v.  Felton, 
2  East,  109,  and  Montgomery  v.  Eggington,  3  T.  R.  362,  were  considered ;  and 
in  Marshall  on  Insurance,  b.  i.  ch.  7,  §  5,  it  is  stated  as  the  result  of  later  cases, 
<'  that  the  insured  can  only  recover,  whether  on  an  open  or  a  valued  policy,  for 
the  freight  of  goods  actually  put  on  board,  or  of  which  the  shipment  has  been 
contracted  for  -/'  and  Forbes  v.  Cowie,  1  Camp.  520,  and  Forbes  v.  Aspinall,  13 
East,  323,  are  referred  to.  [Parke,  J.  Then  comes  the  difficulty,  what  is  a 
cargo  sufficient  to  entitle  the  jury  to  say  that  that  has  been  shipped,  to  which  the 
valuation  in  the  policy  refers  ?  that  was  not  considered  in  Forbes  v.  Aspinall,  13 
East,  323.]  The  jury  might  consider  what  was  a  reasonable  quantity  to  be  car- 
ried as  a  cargo.  [Parke,  J.  Supposing  the  policy  *to  be  opened,  two  ri^f^^i-i 
terms  are  unknown  of  the  proportion  by  which  the  average  is  to  be  esti-  *-  ^ 
mated.]  The  cargo  contemplated  may  be  estimated  by  the  outward  cargo ;  for, 
in  an  African  voyage,  we  may  presume  that  the  whole  outward  cargo  was  intended 
to  be  bartered,  or  evidence  might  be  given  as  to  the  intention  of  the  assured, 
or  the  capacity  of  the  ship,  so  as  to  show  what  is  the  full  cargo  on  which  the  pro- 
portion is  to  be  estimated.  [Patteson,  J.  By  treating  this  as  an  open  policy, 
you  raise  a  difficulty  as  to  the  first  point ;  for  much  of  the  outward  cargo  will  be 
unprotected,  if  the  valuation  in  the  new  policy  do  not  attach  till  the  ship  be 
finally  laden  with  her  homeward  cargo.  Then  may  not  the  circumstances,  that 
there  is  a  valuation  on  the  face  of  the  policy,  be  a  ground  for  inferring  that  this 
was  inserted  to  protect  the  outward  cargo  ?  For  all  the  difficulty  would  vanish, 
if  the  parties  meant  to  apply  the  valuation  t&  whatever  might  remain,  at  any 
time  during  the  trading  voyage,  of  the  old,  and  whatever  might  be  then  shipped 
of  the  new.]  That  difficulty  might  arise,  if  it  were  assumed  that  the  outward 
cargo  is  to  be  unshipped  by  a  bargeful  at  a  time,  and  exchanged  piecemeal  for  a 
homeward  cargo :  but  the  ship  may  exchange  the  whole  outward  cargo,  for  a 
complete  homeward  cargo  at  once.  Besides,  there  is  no  ground  for  assuming  the 
existence  of  an  outward  insurance  terminating  in  twenty-four  hours.  The  out- 
ward insurance,  if  there  were  one,  might  be  on  the  usual  terms,  to  determine  on 
the  safe  landing  of  the  goods  :  and,  if  so,  there  would  be  a  double  insurance, 
supposing  the  new  insurance  to  protect  the  outward  cargo.  It  cannot  be  con- 
tended that,  whenever  the  loss  happens,  the  cargo  on  board  is  '^'protected  :  r^ftco-i 
for  suppose  all  the  outward  cargo  to  have  been  discharged,  and  none  of  ^  ^^ 
the  homeward  shipped ;  in  such  a  case,  the  valuation  could  not  be  supported. 
But,  then,  if  the  valuation  be  not  conclusive  in  all  cases,  it  follows  that  it  will 
be  opened  by  th^  subtraction  of  a  part  of  the  homeward  cargo.  [Patteson,  J. 
If  there  were  no  goods  on  board,  there  could  be  no  loss  of  goods  ]  Then  sup- 
pose only  one  bale  on  board.  Even  supposing  the  policy  to  be  opened,  the  valu- 
ation will  not  be  altogether  inoperative;  for  it  will  prevent  any  dispute  as  to  the 
value  of  the  whole  contemplated  cargo.  Thus,  if  a  valued  policy  on  sugar  be 
opened,  on  the  ground  of  only  four-fifths  of  the  intended  cargo  having  been 
shipped  and  lost,  the  underwriter  will  pay,  not  a  value  to  be  now  put  on  the  lost 
sugar,  but  four-fifths  of  the  sum  underwritten.  Cur,  adv.  vuU. 

Denman,  C.  J.,  in  this  term,  delivered  the  judgment  of  the  Court 
After  stating  the  facts,  his  Lordship  said  : — ^In  this  case  it  is  with  regret  that 
we  find  ourselves  obliged  to  come  to  the  conclusion  that  the  plaintiffs  are  not 
entitled  to  recover  for  a  total  loss ;  because  it  appears  very  likely  that  the  as- 
sured intended  by  this  policy  to  insure  both  the  outward  and  homeward  cargo, 
and  to  have  valued  both ;  inasmuch  as  a  great  part  of  the  outward  cargo  would, 
in  such  a  voyage,  remain  on  board,  and  would  be  continually  varying  in  the 
course  of  barter;  and  nothing  is  more  probable  than  that  the  entire  cargo  should  be 
valued,  to  prevent  difficulty  of  valuation  in  the  case  of  loss.  Unfortunately,  how- 
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r*fUL^1  ^^^f  ^^®7  hs^ye  used  words  which  will  not,  we  think,  ^effectuate  that 
L  ^  intention.  The  question  in  this  and  other  cases  of  construction  of  writ- 
ten instruments  is,  not  what  v was  the  intention  of  the  parties,  but  what  is  the 
meaning  of  the  words  they  have  used. 

The  cases  of  Robertson  v,  French,  4  East,  130,  Spitta  v.  Woodman,  2  Taunt. 
416,  Homeyer  v.  Lushington,  15  East,  46,  Langhorn  v.  Hardy,  4  Taunt.  630, 
and  others,  have  established  that  where  the  policy  is  upon  goods,  ^'  from  the 
loading  thereof,"  either  at  a  particular  place,  or  in  blank  upon  a  voyage  from 
one  place  to  another,  it  docs  not  attach  upon  goods  previously  on  board ;  but 
this,  being  a  strict  construction,  has  been  relaxed  where  there  was  anything 
npon  the  face  of  the  instrument  to  satisfy  the  Court  that  the  policy  was  intended 
to  cover  goods  previously  on  board.  Thus  in  Bell  v,  Hobson,  16  East,  240, 
where  the  policy  was  declared  to  be  "  in  continuation  of  others,"  which  were 
upon  a  voyage  to  the  port  from  which  the  risk  insured  began,  and  in  Gladstone 
r.  Clay,  1  M.  &  S.  418,  where  the  words  used  were  "  wheresoever,  &c.,"  it  was 
held  that  the  assurance  was  not  confined  to  goods  put  on  board  in  the  course  of 
the  voyage  insured. 

The  question  then  is,  whether  there  is  anything  disclosed  upon  the  face  of 
this  policy  by  which  the  Court  can  be  convinced  that  it  was  intended  to  attach 
upon  the  outward  cargo,  the  nature  of  the  voyage,  of  which  the  underwriter 
must  be  presumed  to  be  cognizant,  being  also  taken  into  consideration. 

The  only  circumstance  which  can  have  this  effect,  is  the  memorandum,  which 
p^^^  declares  the  insurance  to  be  *"on  the  cargo  valued  at  4800/.,"  and  it 
I-  -*  occurred  at  one  time  to  a  part  of  the  Court,  that  this  raised  a  presump- 
tion that  the  parties  contemplated  such  a  cargo  to  be  the  subject  of  the  assu- 
nooe  as  was  capable  of  being  valued  at  the  full  amount  insured,  when  the 
policy  attached,  t.  e.  when  the  ship  had  arrived  twenty-four  hours  on  the  coast 
of  Africa,  and  that  the  entire  cargo,  consisting  of  outward  and  homeward  goods, 
would  alone  answer  that  description.  If  this  were  clearly  the  meaning  of  this 
clause,  we  agree  that  we  might  reject  or  qualify  the  words,  *'  from  the  loading 
thereof  aboard  the  said  ship,"  as  we  certainly  might  have  done  if  it  had  been 
said  expressly  in  the  memorandum,  that  the  insurance  was  on  the  cargo  both 
outward  and  homeward,  valued  at  4800/.  But  the  difficulty  is  to  make  out  that 
this  is  clearly  the  meaning  of  the  memorandum  in  question. 

Suppose  the  words  of  the  memorandum  had  been,  ''on  the  homeward 
cargo,"  valued  at  the  same  sum,  would  there  have  been  any  inconsistency 
in  making  such  a  valuation,  and  would  the  fact  therefore  of  making  such  a  valu- 
ation enable  the  Court  to  say,  that  the  word  homeicard  must  be  rejected,  and  the 
insurance  applied  to  the  whole  of  the  goods  on  board  ?  Or  suppose  that  in  the 
early  part  of  the  policy,  the  insurance  had  been  ''  upon  any  kind  of  goods  and 
merchandises,  laden  on  board,  after  twenty-four  hours  after  arrival  on  the  coast 
of  Africa,"  would  the  valuation  by  the  memorandum  in  any  way  have  qualified  or 
varied  the  subject  of  assurance?  If  it  would  not,  neither  can  it  in  the  present 
;  for  the  declaration  in  the  policy,  that  the  adventure  is  to  begin  from  the  load- 


r^rftM  ^^^  thereof  *a board  twenty-four  hours  after  such  arrival,  is  in  effect  the 
^        ^  same  thing,  and  confines  the  insurance  to  the  homeward  cargo. 

It  is  very  true  that  there  will  be  some  difficulty  in  making  the  proper  calculation 
as  to  the  sum  to  be  paid,  on  the  supposition  that  the  subject  of  insurance  is  the 
full  homeward  cargo ;  because,  on  such  a  voyage,  it  is  not  easy  to  say  what  the 
value  of  a  full  home  cargo  will  be ;  nor  what  proportion  of  a  full  cargo  is  on  board 
at  the  time  of  the  loss.  That  difficulty  occurred,  and  nearly  to  the  same  extent, 
in  Forbes  v.  Aspinall,  13  East,  323,  though  it  does  not  seem  to  have  been  brought 
to  the  attention  of  the  Court ;  but  it  cannot  enable  us  to  reject  the  words  which 
cause  the  policy  to  attach  on  the  homeward  cargo  only,  and  to  declare  that  the 
policy  was  meant  to  include  both. 

We  think,  therefore,  that  there  should  be  a  new  trial ;  but  it  will  be  much  better 
to  refer  the  average  loas,  as  the  plaintiffs  are  clearly  entitled  to  recover  it. 

Bule  absolute. 
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*The  KING  r.  HEMING.    Nov.U.  [*666] 

A  party  who  applies  to  the  Court  for  a  criminal  information  against  a  defendant  for 
a  breach  of  duty  as  a  magistrate  as  well  as  an  indiyidual,  must,  before  motion,  giTe 
notice  to  the  defendant  of  his  intended  application. 

A  RULB  nisi  had  been  obtainod  for  a  criminal  information  against  the  defen- 
dant, on  affidavits  stating,  that  at  an  election  for  members  of  parliament  for  the 
northern  division  of  the  county  of  Warwick,  at  Nuneaton,  one  of  the  polliog 
places  of  that  division,  a  riot  had  taken  place,  and  that  the  defendant,  a  magis- 
trate of  the  county,  had  neglected  his  duty,  by  refusing  to  call  in  the  military,  or 
to  establish  a  sufficient  force  to  repress  the  riot,  and  also  that  he,  defendant,  had 
taken  an  active  part  in  the  riotous  proceedings. . 

Sir  J.  Campbell  (Solicitor-General)  now  objected  that  notice  of  the  applica- 
tion to  the  Court  had  not  been  given  to  the  defendant,  before  the  criminal  informsi- 
tion  was  moved  for. 

Sir  James  Scarlett,  contr^,  contended  that  the  defendant  was  charged  with  an 
offence,  including  a  breach  of  his  duty  as  an  individual  as  well  as  a  magistrate, 
and  therefore  that  the  want  of  notice  was  no  answer  to  the  application. 

Den  MAN,  C.  J.  It  is  an  established  rule  of  practice,  that  no  application  for  a 
criminal  information  can  be  made  against  a  magistrate  for  anything  done  in 
the  course  of  his  ofi^co,  without  previous  notice.  It  is  true,  that  in  this  ca^e, 
some  acts  attributed  to  the  defendant  are  such  as  any  individual,  not  a  magistrate, 
might  be  indicted  for.  Whether  we  should  have  ^granted  a  criminal  r^o^'j-x 
information  for  such  acts  alone  may  be  doubtful.  As  some  of  the  acts  ^  -' 
stated  in  the  affidavits  do  affect  this  defendant  in  the  character  of  a  magistrate, 
the  case  falls  within  the  general  rule  which  requires  notice.  The  rule  for  the 
criminal  information  must  be  discharged.  Kule  discharged. 


The  KING  v.  The  Justices  of  the  West  Riding  of  YORKSHIRE.    Nov.  14. 

(BOWER  V,  The  Accounts  of  the  Commissioners  of  MELTHAM  Inclosure.) 

By  statute,  parties  were  enabled  in  certain  cases  to  appeal  to  the  quarter  sessions  for  a 
particular  district,  giving  ten  days'  notice.  The  act  said  nothing  as  to  further  notice 
in  the  event  of  such  appeal  being  respited,  nor  did  it  appear  that  there  was  any  rule 
of  practice  on  the  subject  at  those  sessions.  An  appeal  under  the  statute  of  which 
due  notice  had  been  given,  was  respited,  and  came  on  at  a  subsequent  session,  parsti&nt 
to  the  respite.  The  appellant  was  called  upon  to  prove  that  he  had  given  notiee  of 
trial  of  the  respited  appeal^  and  on  his  failing  to  do  so  the  appeal  was  dismissed : 

Held,  that  the  sessions  were  wrong  in  requiring  such  notice,  and  that  the  case  was  one 
in  which  this  Court  might  overrule  their  decision.  Mandamus  granted  to  hear  the 
appeal.   . 

A  RULE  nisi  had  been  obtained  for  a  mandamus  calling  upon  the  Justices  of 
the  West  Riding  to  enter  continuances  and  hear  the  appeal  of  James  Bower 
against  the  accounts  of  Frederick  Robert  Jones  and  Joseph  Taylor,  the  commis' 
sioners  for  inclosing  lands  in  the  manor  of  Meltham  in  the  said  riding,  which 
accounts  purported  to  have  been  examined  and  signed  by  certain  justices  of  the 
riding,  on  certain  days  in  1831  and  1832.  It  appeared  by  the  affidavit  in  sup- 
port of  the  rule,  that  the  accounts  were  passed  under  an  act,  11  G.  4,  and  1  W.  )| 
c.  49,  private,  for  amending  a  former  act  respecting  the  Meltham  inclosure.  Bj 
the  act  of  W.  4,  it  is  provided  (sect.  20)  that  '^  if  any  person  shall  think  him- 
self aggrieved  by  anything  done,  or  omitted  to  be  done,  in  pursuance  of  this 
act  or  the  said  recited  acts,  or  either  of  them,  he  may  ^appeal  to  anj  rtnQgi 
general  or  quarter  sessions  of  the  peace,  to  be  holden  for  the  west  riding  *- 
of  the  county  of  York,  within  four  calendar  months  next  after  the  cause  of  com- 
plaint shall  have  arisen,  giving  to  the  said  commissioners^  and  to  the  party  or 
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parties  concerned,  notice  in  writing  of  sucli  appeal  and  of  the  matter  thereof, 
ten  days  at  least  before  snoh  general  or  quarter  sessions  (except  with  respect  to 
the  accounts  of  the  said  commissioners),  which,  notwithstanding  the  same  shall 
have  been  examined  and  published  as  aforesaid,  may  be  appealed  against  at  any 
time  within  six  calendar  months  after  the  date  of  the  award  of  the  said  commis- 
sioners, on  giving  to  the  said  commissioners  such  notice  as  last  aforesaid.'' 
Notice  of  the  present  appeal  was  given  in  due  time  for  the  quarter  sessions 
holden  at  Wakefield  in  January,  1833 ;  and  due  notice  was  afterwards  given 
that  the  appellant  would  move  at  those  sessions,  that  the  appeal  might  be 
respited  to  the  next  general  quarter  sessions  to  be  holden  at  Pontefract,  and 
also  that  the  said  accounts  might  be  referred  to  a  justice  of  peace,  or  some  other' 
person,  to  be  by  him  examined  and  balanced.  The  respite  was  moved  for  and 
granted,  but  the  respondents  would  not  agree  to  refer  the  accounts.  The 
Pontefract  sessions  were  holden  on  the  8d  of  April,  and  the  11th  of  that  month 
was  appointed  for  hearing  the  appeals.  On  the  said  8d  of  April  the  appellant 
gave  notice  to  the  respondents,  that  he  should  again  move  to  respite  the  appeal 
till  the  following  sessions,  on  the  grounds  that  the  commissioners  had  not  passed 
the  whole  of  their  accounts,  and  that  the  bills  of  their  clerk  had  not  been  deli- 
vered in  and  taxed.  The  respondents  on  being  served  with  such  notice  did  not 
say  that  they  should  prepare  to  try  the  appeal,  or  should  oppose  the  respite, 
r^rrdl  '^^^  inotion  for  a  respite  *was  made  on  the  11th  of  April,  and  adjourned 
L  J  to  the  12th,  when  it  was  renewed,  and  the  appellant  again  proposed  a 
reference  of  the  accounts,  which  the  respondent  would  not  agree  to.  The  chair- 
man intimated  that  the  appeal  must  be  called  on  in  its  turn,  and  that  if  the 
appellant  was  not  prepared  to  try,  it  must  be  struck  out.  The  appeal  was  then 
called  on,  and  the  majority  of  the  bench  having  refused  to  respite,  and  the 
respondents  declining  to  refer,  except  upon  terms  disapproved  of  by  the  appel« 
lant,  the  appellant's  counsel  said  he  would  go  on  with  the  appeal.  The  respon- 
dents then  called  upon  him  to  prove  his  notice  of  appeal  for  the  Pontefract 
sessions.  No  such  notice  had  been  given,  or  considered  necessary,  by  the  appel- 
lant; and  the  sessions,  in  consequence,  dismissed  the  appeal.  In  an  affidavit 
made  by  one  of  the  respondents  in  opposition  to  the  rule,  it  was  stated  that  the 
appeal  was  originally  entered  and  respited  at  the  October  sessions,  1882 ;  that 
the  deponent  on  receiving  notice  of  a  motion  to  be  made  at  the  Pontefract  ses- 
sions for  a  further  respite,  gave  no  intimation  that  he  should  not  prepare  to  try, 
and  did  in  fact  so  prepare ;  that  the  appellant's  counsel  in  the  course  of  his 
application  to  the  court  at  Pontefract  on  the  12th  of  April,  admitted  that  he 
was  unprepared  to  try ;  and  that  although  one  of  the  counsel  for  the  respondents 
called  upon  the  appellant's  counsel  to  <'  prove  his  notice,"  the  point  as  to  notice 
of  appeal  to  the  then  sessions  was  not  raised  or  decided,  and  the  appeal  did  not 
go  off  on  that  ground,  nor  was  the  trial  of  the  appeal  at  all  pressed  on  the  court. 
F,  PoUockf  Milnerj  and  Dundas,  now  showed  cause.  There  was  no  real 
P'BTOI  ^^^^^^P  ^^  ^^®  appellant  in  this  *case  being  dismissed,  for  it  is  evident 
*-  -'he  had  not  intended,  and  was  not  prepared  to  try.  He  was  bound,  if  he 
intended  proceeding,  to  give  ten  days'  notice  before  the.  Pontefract  sessions.  The 
justices,  upon  hearing  both  sides,  were  of  opinion  that  he  was  not  entitled  to 
respite,  and  as  he  had  not  given  the  necessary  notice  to  enable  him  to  proceed, 
they  had  a  right  to  dismiss  the  case.  They  are  the  proper  judges  of  matters  of 
practice  arising  at  their  sessions,  and  their  decision  on  such  points,  unless  mani- 
festly wrong  or  unjust,  ought  not  to  be  interfered  with.  This  Court  held  so  in 
a  case  like  the  present,  Hex  v.  The  Justices  of  Essex,  2  Chitt  Rep.  885. 
[Patteson,  J.  The  appellants  there  had  not  given  notice  to  try  at  the  first 
sessions,  the  order  having  been  served  too  late  to  enable  them  to  do  so.]  In  Ex 
parte  Becke,  8  B.  &  Ad.  704,  where  the  sessions  had  refused  to  adjourn  an 
appeal  at  the  appellant's  instance  on  account  of  the  absence  of  a  witness,  and 
the  appellant  consequently  suffered  the  order  to  be  confirmed,  this  Court  refused 
to  interfere  with  the  decision  of  the  justices. 
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BlackburDe,  oontri.  The  origiDal  notice  of  appeal  gave  the  respondents 
every  necessary  information,  and  they  were  present  when  the  respite  to  Ponte- 
fract  sessions  was  granted.  There  was  no  occasion  for  a  ten  days'  notice  at  each 
sessions,  after  the  appeal  had  been  so  respited.  Rex  v.  Lambeth,  3  D.  &  R. 
840  j  Eex  v.  The  Justices  of  Buckinghamshire,  6  D.  &  R.  142 ;  Rex  v.  The 
Justices  of  Hertfordshire,  4  B.  &  Ad.  561.  In  Rex  v.  The  Justices  of  Lanca- 
shire,  7  B.  &  C.  691,  where  the  sessions  had  dismissed  an  appeal  on  the  ground 
of  insufficiency  of '^'not ice,  and  a  mandamus  was  moved  for,  Lord  Ten-  ri^p-j-i-i 
TERDEN  said,  <<  We  think  that  justice  will  be  most  satisfactorily  admi-  ^  ^ 
nistcred  by  ordering  the  justices  to  enter  continuances  and 'hear  this  appeal. 
They  certainly  have  a  discretionary  power  to  make  rules  for  the  governance  of 
the  practice  at  the  sessions,  but  the  case  cited  (Rex  v.  The  Justices  of  Wilts,  10 
East,  404),  shows  that  this  Court,  for  the  purposes  of  justice,  will  interfere  to 
control  that  discretion.''  [Parke,  J.  I  do  not  quite  approve  of  the  language 
held  in  that  case.  If  the  sessions  have  a  discretionary  power  on  the  subject, 
this  Court  has  not.  The  sessions  are  the  judges  of  what  is  reasonable  notice, 
but  not  the  sole  judges,  and  therefore  this  Court  may  interfere  with  their  deci- 
sion upon  it.  They  are,  by  law,  to  hear  appeals  only  on  reasonable  notice,  of 
which  we,  as  well  as  they,  are  judges.  But  it  is  not  correct  to  say  that  this 
Court  sets  its  discretion  against  theirs.] 

Denman,  C.  J.  I  have  always  understood  that  this  Court  had  authority  to 
interfere  for  the  purpose  of  seeing  that  no  illegal  practice  prevailed  at  the  ses- 
sions to  prevent  the  hearing  of  an  appeal.  In  this  case  the  appeal  was  regu- 
larly brought  in  the  first  instance,  and  due  notice  given  :  it  was  then  respited 
to  a  subsequent  session,  and  an  application  was  there  made  by  the  appellant  for 
a  further  respite.  Of  that  application  the  respondents  had  had  sufficient  notice 
to  prevent  their  being  put  to  expense  in  preparing  to  try  at  that  session.  The 
respite  was  not  granted,  and  the  appellant  was  then  called  upon  to  prove  his 
notice.  The  affidavit  in  opposition  to  this  rule  would  render  it  doubtful  whether 
*the  challenge  to  prove  the  notice  referred  to  the  original  notice  of  ap-  rtp-joi 
peal,  or  to  a  notice  to  try  at  that  session ;  but  the  affidavit  on  the  other  *-  *'-' 
side  states  clearly  that  the  latter  was  mentioned.  I  think  it  is  pretty  evident 
that  by  refusing  this  mandamus,  justice  would  be  shut  out;  and  that  we  ought 
therefore  to  tell  the  magistrates  that  they  have  done  wrong  in  refusing  to  hear 
the  appeal  upon  the  ground  assigned.     The  rule  will  therefore  be  absolute. 

Parke,  J.  The  province  of  this  Court  in  such  a  case  as  the  present  is  clear. 
We  have  no  right  to  interfere  with  the  discretionary  power  of  the  sessions; 
where  they  have  that  power,  their  discretion  is  to  be  confided  in.  But  the 
question,  what  is  such  reasonable  notice  as  gives  them  jurisdiction  to  entertain 
an  appeal,  is  a  legal  question,  of  which  they  are  not  the  exclusive  judges;  and 
this  Court  will  see  that,  in  determining  such  a  point,  they  act  legally,  and  ac- 
cording to  the  jurisdiction  which  they  possess.  Now  the  statute  1  W.  4,  c.  49, 
8.  20,  enables  a  party  to  appeal,  giving  notice  of  such  appeal  ten  days  at  least 
before  the  sessions.  A  person  giving  such  notice  has  a  right  to  have  his  appeal 
heard,  and  in  this  case  it  is  sworn  that  the  notice  was  given.  At  the  sessions 
to  which  that  referred,  the  appeal  was  respited  to  the  sessions  at  Pontefract, 
and  there  a  further  respite  was  moved  for.  If  the  justices  had  merely  refused 
that  respite  and  proceeded  with  the  appeal,  and  if  they  had  then  called  for  proof 
of  the  proper  notice  and  that  only,  1  should  say  that  this  Court  ought  not  to 
interfere  with  the  exercise  of  their  discretion,  although  such  discretion  might 
have  been  exercised  harshly,  and  that  their  decision  was  one  by  which  the  sub- 
ject must  be  bound.  The  -*only  question  then  is,  whether  the  notice  rtgysi 
they  called  for  was  the  original  notice  of  trial,  in  which  case  their  pro-  *- 
ceeding  was  right,  and  the  appellant  ought  to  have  been  prepared  to  comply 
with  their  requisition ;  or  whether  it  was  a  notice  of  trial  for  the  then  sessions. 
Upon  the  statements  before  us  I  think  we  must  take  it  to  have  been  the  latter; 
and  if  so,  the  case  of  Rex  v.  Lambeth,  3  D.  &  R.  340,  shows  that  they  were 
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wrong  in  law,  tbat  tbe  first  notice  was  suffioient,  and  that  proof  of  the  other 
ooght  not  to  have  been  required. 

Taunton,  J.  If  the  appeal  had  been  dismissed  on  the  ground  of  non-com- 
plianoc  with  a  call  upon  the  appellant  to  prove  the  original  notice  of  appeal,  I 
should  have  thought  that  this  Court  ought  not  to  interfere.  But  it  appears 
OQ  affidavit  that  the  notice  of  which  proof  was  required  was  a  notice  of  trial  of 
tbe  respited  appeal ;  and  I  have  a  suspicion  also  that  the  sessions  were  influ- 
enced by  the  refusal  of  the  appellant  to  refer  on  such  terms  as  the  respondents 
would  agree  to.  If  they  acted  on  either  of  these  grounds,  their  decision  was 
illegal.  I  do  not  find  that  either  the  statute  11  G.  4,  and  1  W.  4,  c.  49,  or  any 
mle  of  practice  at  the  sessions,  requires  notice  of  trial  of  a  respited  appeal.  It 
appears  to  me  that  justice  will  be  best  satisfied  by  sending  the  case  back  to  the 
sessions. 

Patteson,  J.  The  statute  requires  ten  days'  notice  of  the  appeal'  to  be 
given  in  the  first  instance,  but  says  nothing  as  to  notice  of  a  respited  appeal. 
If  tbat  is  necessary,  it  must  be  so  either  by  the  practice  of  the  sessions,  or  by 
r*6741  S^°®^^  rules  of  law.  No  rule  of  practice  '^'at  the  sessions  has  been 
'*  -'  produced  requiring  such  notice ;  if  any  had  been  shown,  it  might  per- 
haps be  too  much  to  say  that  a  decision  according  to  the  practice  was  illegal 
aod  not  to  be  abided  by.  As  to  the  general  rules  of  law,  Hex  v.  Lambeth,  3 
B.  k  R.  340,  shows  that  they  do  not  warrant  the  demand  of  such  a  notice. 
Tbe  only  question  then  is,  whether  the  notice  which  the  sessions  required  to  be 
proved  was  that  of  the  original,  or  that  of  the  respited  appeal  ?  and  I  think, 
upon  tbe  statements  before  us,  that  it  must  have  been  the  notice  to  try  at  the 
tbeo  session.  Bule  absolute. 


SMITH  V.  TOPPING. 

The  bankrapt  act,  6  G.  4,  c.  16,  s.  72,  vests  in  the  assignees  snch  goods  whereof  the 
bankrupt  was  reputed  owner  at  the  time  when  be  became  bankrupt,  by  the  consent 
and  permission  of  the  tme  owner.  Bat  where  the  true  owner  had  permitted  his 
foods  to  remain  in  the  order  and  disposition  of  A.  until  the  day  before  he  became 
baokrapt,  and  then  demanded  the  possession  of  them,  which  A.  refused  to  deliver: 
Held,  that  they  did  not  pass  to  A/s  assignees. 

Trover  for  the  value  of  three  pipes  and  three  hogsheads  of  wine.  Plea,  not 
gnihy.  At  the  trial  before  Alderson,  J.,  at  the  York  Spring  assizes,  1833, 
tbe  jury  found  a  verdict  for  the  plaintiff  for  700/.  damages,  subject  to  be  reduced 
as  hereinafter  mentioned,  and  also  subject  to  the  opinion  of  this  Court  on  the 
foliowiog  case. 

The  plaintiff  was  a  merchant  at  Hull.  The  defendant  was  the  assignee  duly 
appointed  of  one  Robert  Lundie,  who,  before  his  bankruptcy,  was  a  merchant 
at  Hull.  The  following  facts  as  to  the  ownership  of  the  wine  were  agreed  upon 
at  the  trialy  via.,  Ist,  that  the  plaintiff  was  the  true  owner  of  the  wine  :  2dly, 
r*6751  ^^^^  ^^^  some  time  previously  to  '^'the  2  ist  of  July,  1831,  the  wine  had 
^  -'  been  deposited  by  the  plaintiff  in  the  cellars  of  Lundie,  and  was  and 
remained  in  his  possession  as  the  reputed  owner  thereof,  with  the  consent  and 
permission  of  the  plaintiff  the  true  owner  thereof,  within  the  seventy-second 
section  of  tbe  bankrupt  act,  until  the  demands  hereinafter-mentioned,  and  also 
notil  the  time  of  Lundie's  bankruptcy,  hereinafter  mentioned,  unless  the  Court 
sbould  be  of  opinion,  that  these  demands  determined  such  consent  and  per- 
mission. On  the  21st  of  July,  intelligence  having  reached  Hull  that  certain 
persons,  with  whom  Lundie  was  supposed  to  be  involved  in  bill  transactions, 
bad  stopped  payment  in  London,  Mr.  Hare,  a  clerk  of  the  plaintiff,  went  to 
Lundie's  house  about  a  quarter  past  eleven  in  the  morning,  and  demanded  the 
wine  from  a  clerk  called  Hunter  (Lundie  being  from  home) ;  but  Hunter,  after 
eoDSttlting  with  Lundie's  sister,  who  lived  in  his  house,  refused  to  deliver  up 
tbe  wine  until  Lundie's  return.  He  returned  soon  afterwards,  and  about  one 
o'clock  on  the  same  day,  Hare  again  called  at  the  house  and  saw  Lundie  him- 
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self,  and  required  the  plaintiff's  wine  to  be  delivered  up  to  him  (Hare).  Landie 
said,  <<  It  was  an  unfortunate  affair,  he  feared  it  would  go  to  a  bankraptcj,  and 
that  he  did  not  know  how  he  could  act  without  consulting  his  attorney,  bat 
that  to  give  up  the  wine  would  be  showing  an  undue  preference."  Hure  said, 
'<  We  are  not  creditors,  the  wine  was  not  sold  to  yon."  Lundie  went  away  for 
a  few  minutes,  and  upon  his  return  said  that  he  would  not  deliver  up  the  wine. 
On  Friday,  the  22d  of  July,  Lundie  committed  an  act  of  bankruptcy,  upon 
which  a  commission  was  afterwards  sued  out,  and  he  was  duly  declared  a  bank* 
rupt,  and  the  defendant  appointed  his  assignee,  who  thereupon  took  r:|cg'*gi 
^possession  of  the  wine  in  question.  Previous  to  the  commencement  ^  ^  ^ 
of  this  action,  viz.,  on  the  7th  of  January,  1832,  a  demand  was  made  by  the 
plaintiff  upon  the  defendant  to  deliver  up  the  wine,  and  he  refused  to  do  so. 
The  plaintiff  was  absent  from  home  when  the  demand  of  the  wine  was  made  bj 
Hare  j  who  had  then  been  thirteen  years  in  the  plaintiff's  service.  The  plain- 
tiff lived  in  the  country,  and  was  frequently  from  home.  In  his  absence  Hare 
transacted  his  business ;  he  opened  his  letters  and  answered  them,  and  had  the 
plaintiff's  authority  so  to  do.  He  did  not  sell  goods  or  draw  or  endorse  bills  of 
exchange  for  him,  nor  was  he  empowered  to  do  so.  He  saw  the  plaintiff  the 
following  week  after  the  demand  of  the  wine,  and  told  him  of  it,  and  he  ap- 
proved of  his  having  made  the  demand. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  demand  made 
upon  Lundie,  upon  Thursday  the  21st  of  July,  prevented  it  from  passing  to  the 
defendant  (his  assignee)  by  virtue  of  the  seventy. second  section  of  the  bankrupt 
act  (6  O.  4,  c.  16).     The  case  coming  on  for  argument  this  term,' 

^.  Martin,  for  the  plaintiff,  was  stopped  by  the  Court.  [Parke,  J.  The 
bankrupt  was  a  tortious  holder  of  the  wine  at  the  time  of  the  act  of  bankruptcy, 
he  did  not  hold  it  with  the  consent  of  the  true  owner  and  proprietor.] 

Tomlinson  for  the  defendant.  Hare  had  no  previous  authority  from  the 
plaintiff  to  make  the  demand  of  the  wine,  and  before  his  act  had  been  ratified 
by  the  ^plaintiff,  the  interest  of  third  persons  had  intervened.  [Parke,  J.  r%ar'-'\ 
It  is  stated  that,  in  the  plaintiff's  absence,  Hare  transacted  his  business,  ^  ^ 
opened  his  letters  and  answered  them,  having  the  plaintiff's  authority  so  to  do. 
From  that  a  jury  might  fairly  infer,  that  Hare  had  authority  to  demand  the 
wine.]  It  is  found  only  that  Hare  was  the  plaintiff's  clerk,  not  that  he  was  a 
salesman,  or  bad  any  authority  to  buy  or  sell  goods;  but  independently  of  that 
point,  in  Darby  v.  Smith,  8  T.  R.  82,  where  persons  to  whom  certain  household 
furniture  had  been  assigned  in  trust,  had  permitted  it  to  remain  so  long  in  the 
possession  of  the  bankrupt,  as  to  give  him  the  reputed  ownership  of  it  in  the 
opinion  of  all  who  dealt  with  him,  and  the  trustees  took  possession  of  it  on  the 
eve  of  the  bankruptcy,  it  was  held  that  such  a  repossession  was  fraadnlent 
against  creditors )  and  in  Ex  parte  Smith,  Buck's  B.  C.  149,  Leach,  Vice- 
Chancellor  recognised  that  case  as  having  been  properly  decided,  on  the  ground 
that  the  property  was  withdrawn  in  contemplation  of  bankruptcy.  [Parke,  J. 
The  Vice-Chancel  lor  seems  to  have  considei^  it  as  something  in  the  nature  of 
a  fraudulent  preference.]  It  is  not  necessary  to  put  it  on  that  ground,  but  the 
principle  upon  which  a  party  leaving  property  in  the  apparent  ownership  of  a 
bankrupt  loses  it,  is,  that  by  so  leaving  it,  he  suffers  the  bankrupt  to  acquire 
credit.  The  same  degree  of  credit  is  acquired  whether  the  property  be  removed 
immediately  before,  or  not  until,  the  act  of  bankruptcy. 

Parke,  J.  This  is  a  very  plain  case.  It  is  perfectly  clear  that  the  assignees 
of  a  bankrupt  are'  not  entitled  to  recover  goods  under  the  6  O.  4,  o.  16,  s. 
72,  unless  the  '''bankrupt  at  the  time  he  became  bankrupt  had  the  posses-  r*fi-*gi 
sion  of  the  goods  by  the  consent  and  permission  of  the  true  owner.  The  ^ 
dividing  point  is  the  act  of  bankruptcy.  Now  here,  on  the  day  before  the  bank- 
ruptcy, Hare,  a  clerk  who  usually  transacted  the  plaintiff's  business  in  his 
absence^  applied  at  Lundie's,  the  bankrupt's  office,  for  the  wine,  and  Lundie's 
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ekrk  refused  to  deliver  it.  Then,  if  the  demand  of  Hare  was  equivalent  to  a 
demand  by  the  plaintiff,  the  bankrapt  had  not  the  possession  of  the  goods  at 
the  time  when  he  became  bankrupt  with  the  consent  of  the  true  owner ;  and  as 
we  may  draw  from  the  facts  siich  inferences  as  a  jury  might,  I  think  we  must 
say  that  Hare  bad  authority  to  make  the  demand.  That  being  so,  the  plaintiff 
is  entitled  to  recover. 

Taunton  J.,  concurred. 

Patteson,  J.     I  am  of  the  same  opinion.     The  attempt  on  the  part  of  the 
defendant  is  to  satisfy  us  that  an  express  dissent  is  a  consent. 

Judgment  for  the  plaintiff. 


The  KING  v.  TREGARTHEN. 

A  party  gare  information  on  oath  before  a  magistrate,  that  from  certain  language  used 
towards  him  he  was  in  bodily  fear  from  another ;  and  the  magistrate,  upon  hearing 
the  complaint,  required  the  latter  to  enter  into  recognisances  to  keep  the  peace.  On 
motion  to  discharge  the  recognisances,  on  the  ground  that  the  language  was  used  in  a 
metaphorical  sense  only,  the  Court  refused  to  interfere,  because  It  was  $or  the  magis- 
trate to  judge  in  what  sense  the  language  was  used. 

The  defendant  and  one  William  Matthews,  being  rival  sail-makers  at  Pen- 
suiee  in  Cornwall,  and  meeting  there  on  the  30th  of  October,  1833,  the  defen- 
r*6*91  ^^^^  ^addressing  Matthews,  said, — '^  The  rod  ('alluding  to  an  expression 
^     '  -*  said  to  have  been  used  by  Matthews  towards  toe  defendant)  you  have 
in  pickle  for  me,  you  must  prepare  yourself  to  receive  such  a  castigation  with 
as  yon  deserve ;  and  I  am  determined  you  shall  have  it."     Some  altercation 
then  passed  between  the  parties ;  and,  on  the  same  day,  the  defendant  sent  a 
letter  to  Matthews,  containing  the  following  expressions : — ^'  The  rod  you  have 
had  so  long  in  pickle  for  me  is  now  so  well  saturated,  that  it  is,  in  every  respect, 
complete  and  fit  for  use ;  and,  instead  of  applying  it  to  my  shoulders,  you  must 
now  prepare  yourself  to  receive  such  a  castigation  as  your  dastardly  cowardice 
and  intriguing  designs  most  justly  merit.     I  will  no  longer  scruple  to  expose 
your  infamous  conduct.''    The  letter  then  proceeded  to  give  several  instances 
in  which  the  writer  alleged  Matthews  to  have  been  guilty  of  fraud  in  the  trade 
of  a  sail-maker,  and  challenged  Matthews  to  meet  those  charges.     On  the  fol- 
lowing morning  the  defendant  was  summoned  to  attend  before  the  mayor  of 
Pensanoe,  to  be  bound  over  to  keep  the  peace  on  the  application  of  Matthews, 
founded  on  the  above  conversation  and  letter :  he  accordingly  attended  at  the 
office  of  the  town  clerk,  when,  the  conversation  and  letter  having  been  sworn  to 
by  Matthews,  he  was  asked  by  the  town  clerk  whether,  from  the  language, 
threats,  and  letters  of  the  defendant  he  was  not  in  bodily  fear  from  the  de- 
fendant; and  Matthews  having  answered  in  the  affirmative,  the  defendant  was 
compelled  to  enter  into  a  recognisance  of  100^.  himself,  and  two  sureties  of 
50/.  each  to  keep  the  peace  towards  Matthews  for  six  months. 
r'^fiSOl      *  CovUing  moved  for  a  certiorari  to  remove  the  recognisances  and  in- 
^        -'  formation  taken,  in  order  that  the  recognisances  might  be  discharged, 
or  the  amount  reduced ;  and  contended  that  the  magistrate  had  not  jurisdiction 
"to  require  recognisances,  the  words  used  not  importing  any  threat  of  bodily  in- 
jury.   [Parke,  J.     We  cannot  interfere  where  the  magistrate  has  exercised 
"jfit discretion,  if  he  has  proceeded  on  a  sufficient  information  on  oath.]     The 
ififonnation  was  not  sufficient.     Matthews  swore  generally,  in  answer  to  a  ques- 
^  put  to  him  by  the  town  clerk,  that,  from  language,  threats,  and  letters  re- 
eved from  the  defendant,  he  was  in  bodily  fear.    Now  the  language  used, 
^Tbe  rod  yon  have  had  in  pickle  for  me,"  &o.,  was  used  in  a  metaphorical 
0^;  and  coupled  with  the  explanation  contained  in  the  letter,  could  afford 
^tttfaewB  no  ground  to  fear  bodily  injury.     [Taunton,  J.     You  say  that  the 
^^<ige  in  the  information,  that  Matthews  was  in  bodily  fear,  was  not  proved  by 
^  hetB,  becftuse  the  language  was  used  in  a  metaphorical  sense ;  but  the 
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mayor  of  PeDzance  had  a  right  to  exercise  his  jadgment  whether  it  was  used 
metaphorically  or  not.] 

Parke,  J.^  >  The  magistrate  having,  in  the  exercise  of  his  discretion,  thoaght 
that  there  was  ground  for  requiring  the  defendant  to  enter  into  recognisaDces 
to  keep  the  peace,  this  Court  cannot  interfere. 

Taunton  and  Patteson,  Js.,  concurred.  Rule  refused. 

*  DsNMAN,  C.  J.,  was  at  the  Priry  Council. 


*In  the  Matter  of  JOHN  WALLER  POE.  [*681] 

A  prohibition  cannot  issue  to  a  court-martial,  after  its  sentence  has  been  ratified  by  the 
king  and  carried  into  execution. 

Price,  on  a  former  day  of  this  term,  moved  for  a  rule  to  show  cause  "why  a 
prohibition  should  not  issue  to  the  judge>martial  and  advocate-general  of  bis 
Majesty's  forces,  to  restrain  the  execution  of  the  sentence  of  a  court-martial," 
passed  under  the  following  circumstances : — 

John  Waller  Poe,  on  whose  behalf  the  application  was  made,  was  arraigned 
and  tried  before  a  general  court-martial,  held  in  the  garrison  at  Chatham,  on  the 
26th  of  August,  1833,  and  continued  by  adjournment  till  the  11th  of  Septem- 
ber following,  on  a  charge,  "  That  he,  the  sai^  J.  W.  P."  (described  as  Lieu- 
tenant J.  W.  P.,  of  the  55th  regiment),  "  being  a  paasenger  on  board  the  ship 
Caasar  on  her  passage  from  Calcutta  to  England,  was,  on  or  about  the  12th  of 
February,  1832,  accused  of  stealing  a  five  pound  Bank  of  England  note,  and 
certain  articles  of  wearing  apparel,  the  property  of  one  Thomas  Boss,  then 
acting  as  his  servant,  and  which  property  the  said  T.  R.  alleged  had  been  taken 
out  of  his  trunks  in  his,  the  said  J.  W.  P.'s  cabin ;  and  the  aforesaid  accusa- 
tion against  the  said  J.  W.  P.  having  been  thereupon  inquired  into  by  Captain 
Watt,  commanding  the  ship,  by  Lieutenant  Colonel  Cunningham  and  other  offi- 
cers on  board,  they,  the  said  officers  and  passengers  forthwith  expelled  the  said 
J.  W.  P.  from  their  table  and  society ;  not  permitting  him  to  enter  the  general 
cabin,  or  to  have  any  association  whatever  with  them  during  the  remainder  of 
the  voyage :  nevertheless,  the  said  J.  W.  P.,  under  circumstances  *so  r^cooi 
degrading  and  disgraceful  to  him,  neither  then,  nor  at  any  time  after-  *-  '-' 
wards,  took  any  measures  as  became  an  officer  and  a  gentleman  to  vindicate  bis 
honor  and  reputation ;  all  such  conduct  as  aforesaid  being  to  the  prejudice  of 
good  order  and  military  discipline."  The  said  J.  W.  P.  objected,  before  and  at 
the  trial,  that  the  charge  against  him  did  not,  expressly  or  constructively,  im- 
pute any  military  offence,  or  infraction  of  any  of  the  articles  of  war,  or  any 
positive  act  of  .misconduct  or  neglect,  to  the  prejudice  of  good  order  and  mili- 
tary discipline;  nor  was  there  anything  in  the  said  charge,  if  true,  so  far  as  it 
averred  any  fact,  which  subjected  him  to  be  arraigned  or  tried  as  a  military 
officer.  The  Court,  however,  proceeded  with  the  trial ;  and,  after  deliberating 
upon  the  charges,  came  to  the  following  decision,  which  they  transmitted  to  the 
commander-in-chief:  ''The  Court  having  maturely  weighed  and  considered 
the  evidence  adduced  in  support  of  the  prosecution,  together  with  the  pri- 
soner's defence^  and  the  evidence  adduced  in  support  of  it,  is  of  opinion  that 
the  prisoner  is  guilty  of  the  whole  of  the  charge  produced  against  him,  io 
breach  of  the  articles  of  war.  The  Court  does,  therefore,  sentence  him,  the 
prisoner  Lieutenant  J.  W.  P.,  of  the  55th  regiment  of  infantry,  to  be  dis- 
missed his  Majesty's  service.  The  Court,  in  coming  to  the  above  finding  and 
sentence,  trusts  it  may  be  allowed  to  add,  that  it  has  considered  the  charge 
produced  against  the  prisoner  entirely  in  a  military  point  of  view,  as  affecting 
the  good  order  and  discipline  of  the  army;  and  that  it  does  not  mean,  by 
its  sentence^  to  offer  any  opinion  as  to  the  original  charge  of  thefb,  of  which 
the  prisoner  was  accused  by  the  man  Ross."  The  sentence  was  con-  r^ggoi 
firmed  by  the  king,  and  carried  into  execution.     The  *said  J.  W.  P.,  at  *-      ^^ 
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the  time  mentioned  in  the  above  charge  was  proceeding  home  as  a  private  pas- 
senger on  board  the  Caesar,  on  leave  of  absence  from  his  regiment  for  two  years. 
Price,  in  moving  for  the  mle.  The  ofifence  charged  in  this  case  was  not 
within  the  articles  of  war,  and  therefore  conld  not  be  tried  by  a  oonrt-martial, 
the  Mutiny  Act,  3  &  4  W.  4,  o.  5,  s.  5,  only  empowering  his  Majesty  to  ap- 
point oonrts-martial  ''  for  bringing  offenders  against  the  articles  of  war  to  jns- 
tice."  The  seventieth  clause  of  those  articles  may,  perhaps,  be  cited  in  answer, 
which  directs  that  <<  all  crimes  not  capital,  and  all  disorders  and  neglects  which 
officers  and  soldiers  may  be  guilty  of  to  the  prejudice  of  good  order  and  mili- 
tary discipline,  though  not  specified  in  the  foregoing  oases,  or  in  our  articles  of 
war,  shall  be  taken  cognisance  of  by  courts-martial,  according  to  the  nature  and 
degree  of  the  offence."  But,  as  Lord  Coke  intimates  (in  speaking  of  the  pre- 
sident and  council  of  the  North,  instituted  by  Henry  the  Eighth),  a  court  can- 
not legally  exercise  an  authority  which  rests  on  vague  and  undefined  instructions, 
and  such  as  cannot  be  understood  by  the  subject,  4  Inst.  245,  246.  There  is 
nothing  in  itself  disgraceful  in  the  fact  charged  upon  this  party ;  it  is  merely 
that  he  was  accused  of  an  offence :  it  does  not  appear  that,  after  the  ship  ar- 
rived in  this  country,  the  accuser  had  done  anything  to  make  good  his  charge, 
or  the  accused  had  had  any  opportunity  to  take  steps  for  his  own  vindication. 

(Denman,  C.  J.  Does  anything  now  remain  to  be  done  by  the  court-martial  ?] 
n  Grant  v.  Sir  Charles  Gk^uld,  2  H.  Bl.  69,  the  court-martial  had  reported  to 
the  king;  but  there  a  prohibition  was  moved  for,  to  prevent  the  execution  of 
r*6841  *^^^  Bentence ;  and  it  is  clear,  from  the  judgment  of  Lord  Loxtghbo- 
^  ^  ROUGH,  that  in  his  opinion,  the  prohibition  would  have  lain,  if  the  case 
had  not  proved  (as  it  ultimately  did)  to  be  within  the  jurisdiction  of  that  Court. 
The  sentence  there,  as  to  one  part  of  it,  viz. :  degradation  from  rank,  must  have 
already  taken  effect  when  the  application  was  made.  The  finding  of  the  Court 
had  been  confirmed  by  the  king,  as  in  the  present  case.  [Pabke,  J.  Here 
nothing  remains  to  be  done  in  execution  of  the  sentence.]  The  party  may  be 
restored  to  his  rank,  which  is  often  done  in  such  cases  after  a  nominal  dismissal. 
[Taunton,  J.  To  whom  is  the  prohibition  to  be  addressed  ?]  It  may  go  to 
the  judge- martial.  [Denman,  C.  J.  What  are  we  to  prohibit  him  from  do- 
ing ?]  From  enforcing  the  sentence.  It  is  a  continuing  sentence.  The  Court 
may  be  reassembled  to  revise  it.  [Taunton,  J.  The  ordinary  course,  where 
a  party  thinks  himself  aggrieved  by  the  decision  of  a  court-martial,  is,  to  draw 
up  a  memorial  to  the  king,  which  is  then  referred  to  the  judge-advocate,  and,  as 
I  think  I  can  state  with  certainty,  undergoes  a  most  minute  and  elaborate  inves- 
tigation in  his  office.^  Denman,  C.  J.  Is  there  any  instance  in  which  this  court 
has  interfered  by  prohibition,  after  the  sentence  of  an  inferior  court  had  been 
fully  carried  into  effect  f  Parke,  J.  If  we  granted  the  writ  under  such  circum- 
stances, there  would  be  no  case,  in  which  the  party  was  still  alive,  where  an  ap- 
plication like  the  present  might  not  be  made  to  this  court.  I,  for  one,  should 
pause  before  I  established  such  a  precedent.] 

The  Court,  however,  allowed  the  case  to  stand  over,  in  order  that  Price  might 
1^6851  ^^^  ^^^  ^^®  authorities  with  '''reference  to  the  question  last  put  by  the 
I-        ^  Lord  Chief  Justice.     And,  on  a  subsequent  day  ^November  8th), 

Pricej  being  desired  by  the  Court  to  name  any  authorities  which  he  had 
found  applicable  to  the  point  (but  without  rearguing  the  case),  mentioned  the 
following :  2  Inst.  tit.  Articuli  Cleri,  sect.  3,  p.  602  ]  same  title,  sect.  14,  p. 
609.  The  resolution  of  the  Judges  in  Sir  John  Bennet  v.  Dr.  Easedale,  Cro. 
Car.  55,  that  a  sentence  of  the  Star  Chamber,  making  the  plaintiff  incapable  of 
any  office  of  judicature,  '^  never  took  from  him  the  office,  but  the  execution 
thereof,  nor  gave  authority  to  plaoe  others."    Isabel  Peel's  case,  Cro.  Car.  118; 

'  See,  as  to  the  reyisipn  of  sentences  on  memorial  to  the  king  in  council,  the  case  of 
Lieut.  Frye,  1  Macarthar  on  Courts-Martial,  Appendix,  No.  xxiv.,  4th  edit.,  and  the  case 
of  Capt.  Coffin  in  the  same  work,  voL  ii.  p.  290,  where  the  memorial  was  referred  to  the 
tweWe  Judges, 
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Walker  v.  Adams,  1  Sid.  831;  2  Eeb.  200,  215,  227;  Scarboroagfa  v.  Jastos 
Ljras;^  Fitzherbert,  N.  B.  45  F.  106  D.  The  form  of  a  writ  of  prohibition  in 
Regist.  Brev.  38,  oonclading  '^  et  si  quid  per  vob  minus  rite  in  hac  parte  atten- 
latum  fuerit,  id  sine  dilatione  revocari  faciatis."  SimiUr  forms,  Regist  Brer. 
39,  40,  43.  Home  t^.  Earl  Camden,  2  H.  B.  533.  [Parke,  J.  The  king  has 
ratified  the  sentence  of  dismissal  in  this  case ;  and  he  might  also  have  dismissed 
the  officer  without  any  court-martial.]  Home  v.  Lord  Bentinck  (judgment  of 
Dallas,  C.  J.),  8  Price,  249,  furnishes  an  answer  to  this  observation.  Where 
a  court-martial  has,  in  fact,  been  held,  this  Court  may  restrain  its  proceedings 
by  prohibition,  whatever  might  be  the  case  if  a  different  course  had  been 
adopted.  [Parke,  J.,  also  referred  to  the  authorities  cited  in  Com.  Dig.  Pro- 
hibition, D.,  particularly  Hall  v,  Norwood,  1  Sid.  166,  as  making  against  the 
present  motion.]  Our,  adv.  vult. 

^Denman,  C.  J.,  in  the  same  term  (November  14th),  delivered  the  r^AQa-j 
judgment  of  the  Court.  ^       -' 

An  application  was  made  for  a  rule  to  show  cause  why  a  writ  of  prohibition 
should  not  issue,  prohibiting  the  execution  of  the  sentence  of  a  court-martial, 
which,  in  the  month  of  August,  had  been  holden  at  Chatham,  on  charges  pre- 
ferred against  an  officer  in  the  55th  regiment,  on  the  ground  that  the  facte 
alleged  in  the  charge  were  insufficient  to  bring  the  party  within  the  articles  of 
war.  In  the  course  of  the  statement  it  appeared  that  a  commission  had  been 
directed  to  certain  officers,  for  the  purpose  of  carrying  on  this  inquiry ;  that 
witnesses  had  been  examined,  and  the  trial  proceeded  to  its  termination ;  that 
the  Court  had  pronounced  the  defendant  guilty,  and  sentenced  him  to  be  dis- 
missed from  his  Majesty's  service;  and,  finally,  that  that  sentence  had  been 
ratified  and  approved  by  the  king,  who  had  accordingly  dismissed  the  applicant 
from  the  army.  We  could  not  understand  why,  and  to  what  end,  a  prohibition 
should  be  granted,  nor  to  whom  it  could  be  directed,  nor  what  it  could  pro- 
hibit; for  not  only  bad  the  sentence  been  carried  into  complete  execution,  but 
the  court-martial  itself,  having  performed  all  its  functions,  had  ceased  to  exist. 
The  learned  counsel,  however,  argued  that  the  writ  might  be  directed  to  the 
Judge-Advocate,  as  in  the  case  of  Grant  v.  Gould,  2  H.  Bl.  69,  which  case,  or 
rather  some  parts  of  Lord  Loughborouqh's  elaborate  judgment  upon  it,  were 
supposed  to  furnish  authority  for  granting  this  rule.  We  may  here  observe, 
that  the  rule  for  a  prohibition  was  there  discharged,  on  its  being  satisfactorilj 
proved  that  no  valid  objection  to  the  proceedings  of  the  court-martial  existed, 
and  ^nothing  was  said  respecting  the  person  to  whom  it  was  addressed ;  pteggyi 
otherwise  it  is  not  easy  to  see  what  power  the  judge-advocate  could  pos-  ^  ^ 
scss  after  the  sentence  had  been  reported  to  his  Majesty,  and  received  his  royal 
approbation ;  and  the  prayer  of  the  sugceetion  is  remarkable,  in  humbly  im- 
ploring that  <*  the  writ  may  be  directed  to  Sir  Charles  Gould,  the  judge-advocate, 
or  to  some  other  competent  person  or  persons,  to  hinder  him  firom  proceeding 
in  ordering  the  execution  of  the  sentence.''  That  case  clearly  falls  short  of  the 
purpose  for  which  it  was  cited,  as  the  sentence  was  not  fully  executed,  and  this 
&ct  is  stated  in  the  affidavit  on  which  the  rule  was  founded. 

We,  therefore,  desired  to  be  furnished  with  some  authority  (if  any  could  be 
found)  for  granting  a  prohibition,  after  complete  execution  of  the  sentence 
imposed  by  the  inferior  court;  and  several  cases  were,  at  a  subsequent  day,  laid 
before  us ;  none  of  which,  however,  on  examination,  appear  to  us  to  establish 
the  proposition,  while  others  are  examples  of  acting  on  the  contrary  doctrine. 
In  Hall  V,  Norwood,  1  Sid.  166,  the  Court  held  that  a  motion  for  a  prohibition 
came  too  late  after  judgment  and  execution  in  the  Court  below,  because  there  is 
BO  person  who  can  be  prohibited.  And  a  similar  view  is  tajcen  in  Darby  r. 
Cosens,  1  T.  R.  552,  by  Ashubst  and  Buller,  Js.,  the  only  judges  in  court, 
who  support  the  prohibition  on  the  around  that  something  remained  to  be  done. 
But  it  is  needless  to  enter  at  large  into  the  law  of  prohibition  in  general,  for  a 

1  Latch.  262,  where  the  decision  was  against  the  prohibition. 
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court-mardal  stands  on  grounds  peculiar  to  itself.  When  it  pronounced  its 
r*6881  '^®'^^®°^®)  ^^  ceased  to  exist.*  To  the  judge-advocate  no  other  '^'dutj  then 
I-  -'belonged  than  that  of  transmitting  the  sentence  for  approbation ;  and 
even  supposing  the  case  of  Grant  v.  Gould  to  furnish  some  argument*  that  a 
writ  of  this  nature  might  be  directed  to  him  before  execution  of  the  sentence, 
still  it  is  impossible  to  discover  what  he  could  be  required  to  abstain  from  after 
execution.  If,  then,  the  writ  were  to  issue  at  all,  we  see  no  court  or  individual 
to  whom  it  could  be  addressed,  other  than  the  king  himself,  who,  acting  on  the 
sentence,  has  been  pleased  to  dismiss  the  officer  from  his  service.  Now,  admit- 
ting for  a  moment  that  it  were  possible  to  address  any  writ  directly  to  his 
Majesty,  when  it  is  considered  that  this  power  is  undoubtedly  inherent  in  the 
crown,  and  might  have  been  lawfully  executed  even  without  any  court-martial, 
it  will  at  once  appear  manifest  that  no  prohibition  can  lie  in  such  a  case.  For 
what  the  king  had  power  to  do,  independently  of  any  inquiry,  he  plainly  may 
do,  though  the  inquiry  should  not  be  satisfactory  to  a  court  of  law,  or  even 
though  the  court  wnich  conducted  it  had  no  legal  jurisdiction  to  inquire. 

We  do  not  think  it  necessary  to  consider  whether  the  charge  that  has  been 
tried  is  so  framed  as  to  bring  the  party  within  the  articles  of  war;  but  we  agree 
with  Lord  LouaHBOROuaH's  remark  in  Grant  v,  Gould, — "  It  would  be  ex- 
tremely absurd  to  expect  the  same  precision  in  a  charge  brought  before  a  court- 
martial  as  is  required  to  support  a  conviction  by  a  justice  of  the  peace."  We 
are  all  clearly  of  opinion  that  the  rule  moved  for  cannot  be  granted. 

Bule  refused. 

'See,  however,  1  Maoarthur  on  Courts-Martial,  p.  262,  4th  edit.,  in  which  it  is  said 
that  military  courts-martial  remain  in  existence  till  dissolved  by  the  same  authority  by 
which  they  were  held ;  and  the  reason  given  is,  that  they  may  be  directed  to  revise  the 
sentence,  or  to  intimate  publicly  in  court  to  the  person  tried,  his  Mi^esty's  pleasure,  or 
that  of  the  commander-in-chief.  See  also,  p.  181,  and  Appendix,  No.  iv.  (Orders  in 
laeat.  Jephson's  case),  in  the  same  volume. 


[*689]  •DOB  on  the  demises  of  ANDBBW  PRITCHARD  and  Others  v.  DODD. 

Where  A.  demises  to  B.  for  the  term  of  his  natural  life,  the  demise  is,  primd/aeiej  for  the 
life  of  B.  But  where  A.  demised  to  B.,  his  executors  and  administrators,  for  the  term 
of  his  natural  life,  and  the  lease  contained  a  covenant  by  A.  for  quiet  ei^oymentof  the 
premises  by  B.,  his  executors,  &c.,  during  the  natural  life  of  A. : 

Held,  that  the  word  **  his"  in  the  demising  clause,  must  be  referred  to  A.,  the  grantor, 
and  not  to  B.,  though  his  name  was  the  last  antecedent. 

On  the  trial  of  this  ejectment  before  Denman,  C.  J.,  at  the  sittings  in  Middle- 
sex, after  Hilary  term,  1833,  a  verdict  was  found  for  the  plaintiff,  but  leave 
given  to  move  to  enter  a  nonsuit,  which  motion  was  made  in  the  ensuing 
term,  and  a  rule  nisi  granted.  Upon  showing  cause  against  the  rule,  the  only 
point  which  it  is  deemed  necessary  to  notice,  arose  on  the  construction  of  the 
following  lease ;  the  defendant's  counsel  insisting  that  it  was  a  lease  for  the  life 
of  John  Pritchard  therein  mentioned ;  and  the  plaintiff's  counsel,  that  it  was 
for  the  life  of  John  Adams,  the  lessee,  who  died  in  J.  Pritcbard's  lifetime. 

The  lease  purported  to  be  made  on  the  24th  of  May,  1816,  between  Zacha- 
riah  Kemp  and  James  Corrick,  assignees  of  the  estate  and  effects  of  John 
Pritchard  the  younger,  a  bankrupt,  of  the  first  part ;  the  said  John  Pritchard  of 
the  second  part;  and  John  Adams  of  the  third  part;  and  it  be^n  with  the  fol- 
lowing recital : — ^*  Whereas,  by  an  agreement  in  writing,*  bearing  date  the  4th 
day  of  December,  1807,  the  said  John  Pritchard  agreed  to  let,  and  the 
said  John  Adams  agreed  to  take,  all  that  piece  or  parcel  of  land  and 
premises  hereinafter  particularly  mentioned,  and  hereby  leased  and  demised, 
or  mentioned  or  intended  so  to  be,  from  Christmas  day  then  last,  for  the 
term  of  his  natural  life,  and  the  said  John  Adams  weed  to  lay  out  and 
r*6<)01  ^'P®'^^  *^°  ^^®  ^^  P^®^  ^'  parcel  of  land  440/.  in  building,  &o.,  as 
^        •'  also  the  expenses  of  leases,  &c.    And  the  said  John  Pritchard  agreed 

>  Not  proved  at  the  triaL 
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to  grant  a  lease  of  the  said  premises  when  thereunto  required.''  The  indenture 
then  further  recited,  that  a  commission  of  bankrupt  had  issued  against  J.  Prit- 
ohard,  under  which  he  had  been  duly  declared  a  bankrupt,  and  his  estate 
assigned  to  Kemp  and  Gorrick ;  and  it  then  proceeded  as  follows : — 

<^  Now  this  indenture  witnesseth,  that  in  pursuance  and  performance  of  the 
aforesaid  agreement,  and  in  consideration  of  the  trouble  and  expense  the  said 
John  Adams  hath  been  at  and  put  unto,  in  erecting  and  building  the  messuages 
and  tenements  erected  and  built  by  him  in  pursuance  of  such  agreement,  on  the 
said  piece  or  parcel  of  land  hereinafter  leased  and  demised,  or  intended  so  to  be, 
as  also  in  consideration  of  the  rents,  covenants,  and  agreements  hereinafter  re- 
served and  contained;  and  which,  on  the  part  and  behalf  of  the  said  John 
Adams,  his  executors,  administrators,  or  assigns,  are  to  be  paid,  done,  and  per- 
formed, they,  the  said  Z.  Kemp  and  J.  Corrick,  at  the  request,  and  by  the 
direction  of  the  said  John  Pritchard,  testified  by  his  being  a  party  to  and  exe- 
cuting these  presents,  have,  and  each  of  them  hath,  demised,  leased,  set,  and  to 
farm  letten,  and  by  these  presents  do,  and  each  of  them  doth,  demise,  lease,  &o. ; 
and  the  said  John  Pritchard  hath  also  demised,  &c.,  and  by  these  presents  doth 
demise,  &c.,  unto  the  said  John  Adams,  his  executors,  administrators  and  assigns, 
all  that  piece  or  parcel  of  a  field,  called  the  Clay  Pit  Field,  situate,  &c.,  contain- 
ing, &c.,  of  which  said  piece  or  parcel  of  land  the  said  John  Pritchard  was,  and 
is,  tenant  for  life  under  the  will  of  Andrew  Pritchard,  late  of,  &c.,  and  which  is 
the  same  piece  or  parcel  of  "^land  and  premises  as  was  agreed  to  be  leased  r^^aii 
by  the  said  John  Pritchard,  to  the  said  John  Adams  by  the  said  agree-  >-  ^ 
ment,  on  which  the  said  John  Adams  hath  already  erected  three  messuages  or 
tenements,  together  with  all  yards,  gardens,  &c.,  and  appurtenances  whatsoever 
to  the  said  piece  or  parcel  of  land,  messuages  or  tenements  bclonginpr,  or  in  any- 
wise appertaining :  To  have  and  to  hold  the  said  piece  or  parcel  of  land,  mes- 
suages, or  tenements  and  premises,  with  all  and  every  the  appurtenances,  unto 
the  said  John  Adams,  his  executors,  administrators,  and  assigns,  from  Mid- 
summer day  now  last  past,  for  and  during  the  term  of  his  natural  life,  yielding 
and  paying  therefor,  yearly,  and  every  year  during  the  continuance  of  the  said 
term,  determinable  as  aforesaid,  unto  the  said  Z.  Kemp  and  J.  Gorrick,  their 
heirs  and  assigns,  the  yearly  rent,"  &c. 

Then  followed  a  covenant  by  Adams,  for  himself,  his  executors,  administra- 
tors, and  assigns,  '<  at  all  times  during  the  continuance  of  the  term  thereby  de- 
mised, determinable  as  aforesaid,''  to  pay  the  said  rent  to  Kemp  and  Gorrick  on 
the  stated  days.  Covenant  by  and  for  the  same  parties,  to  repair  and  keep  in 
repair  the  messuages  erected,  and  that  might  be  erected  on  the  said  premises^ 
and  the  said  premises,  &c.,  so  repaired,  &o.,  '^  at  the  end  of  the  said  term,  or 
other  sooner  determination  of  this  lease  by  the  death  of  the  said  John  Pritchard 
or  otherwise,"  peaceably  and  quietly  to  yield  up  to  Kemp  and  Gcnrrick,  their 
heirs  and  assigns.  Covenant  for  liberty  to  K.  and  G.  to  enter  and  view  the 
state  of  repair,  and  to  give  notice  of  defects,  which  Adams  bound  himself,  his 
executors,  &c.,  to  repair  within  three  months  after  such  notice.  Covenant  for 
the  re-entry  of  K.  and  C,  their  heirs  and  assigns,  upon  Adams,  his  executors,  &e., 
if  the  *rent  should  be  in  arrear,  or  repairs  undone,  &c.  Covenant  by  K.  mm^ 
and  C.,and  J.  P.,  for  themselves,  their  heirs,  executors,  &c.y  to  Adams,  *- 
his  executors,  &o.,  that  Adams,  his  executors,  administrators,  and  assigns,  paying 
the  said  rent  and  performing  the  said  covenants,  <<  Shall  and  may  peaceably  and 
quietly  have,  hold,  use,  occupy,  possess,  and  enjoy  the  -said  piece  or  parcel  of 
bnd,  messuages  or  tenements,  and  all  other,  the  said  hereby  demised  premisa 
with  the  appurtenances,  during  the  natural  life  of  the  said  John  Pritchard, 
without  any  lawful  let,  suit,  trouble,  denial,  eviction,  &c.,  of,  from,  or  by  the 
paid  Z.  Kemp,  J.  Gorrick,  and  John  Pritchard,  or  any  of  them,  or  of,  from,  or 
by,  any  person  or  persons  lawfully  or  equitably  claiming  by,  from,  or  under,  or 
in  trust  for  them,  or  any  of  them." 

Sir  James  Scarlett  and  Comyn^  in  this  term,  showed  cause  against  the  rule, 
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which  was  supported  by  F,  Pollock,  Every  material  observation  upon  the  lease 
will  be  found  in  the  judgments  delivered  by  the  Court. 

Denman,  C.  J.  I  thought,  upon  the  trial,  that  the  granting  part  of  this 
lease  was  all  that  I  could  properly  look  to ;  and,  referring  to  the  name  which 
stood  as  the  last  antecedent  to  the  words,  <'  his  natural  life,''  in  that  part  of  the 
lease,  it  seemed  to  me  that  the  whole  must  be  construed  as  a  grant  of  lease  for  the 
life  of  John  Adams  only,  though  there  was  every  appearance  of  a  different  inten- 
tion in  other  parts  of  the  deed.  But,  looking  to  the  covenant  for  quiet  enjoyment, 
which  expressly  declares  that  the  lessee  shall  occupy  during  the  natural  life  of 
John  Pritchard,  to  the  evident  intention  of  the  whole  instrument,  and  to  the 
r*6931  ^'^r^^^^s^^^^  0^  ^^^3  demise  and  covenants  being  made  to  Adams,  <^  his 
^  -^  executors  and  administrators,''  I  am  now  of  opinion  that  the  lease  must 
be  taken  to  have  been  granted  for  the  life  of  John  Pritchard,  and  not  of  that 
party  whose  executors  and  administrators  are  included  with  himself  in  the 
grant. 

Parke,  J.  I  am  of  the  same  opinion.  I  do  not,  however,  think  that  the 
eovenant  for  quiet  enjoyment,  in  this  deed,  of  itself  constituted  a  demise  for  the 
life  of  John  Pritchard.  It  is  true  that  any  words  which  express  the  intent  of 
giving  possession  for  a  certain  time  may,  in  construction  of  law,  amount  to  a 
lease ;  bat  here  there  is  a  regular  lease  by  proper  words  of  demise.  The  cove- 
nant for  quiet  enjoyment  cannot  operate  of  itself  as  a  lease,  though  it  may 
assist  in  construing  that  lease.  The  words  of  the  demise  are,  that  Pritchard 
doth  demise,  set,  and  to  farm  let,  the  premises  unto  the  said  John  Adams,  his 
executors,  administrators,  and  assigns,  from  Midsummer  day  last,  *^  for  and 
during  the  term  of  his  natural  life."  The  next  antecedent  to  '<  his  "  is  cer- 
tainly the  name  of  John  Adams ;  but  the  other  words  show  that  the  intention 
was  to  convey  an  interest,  not  merely  to  John  Adams,  but  to  his  representatives 
after  his  death.  It  follows  that  the  life  contemplated  was  the  life  of  Pritchard; 
and  this  construction  is  the  most  beneficial  to  the  grantee.  And  then  comas 
the  covenant  for  quiet  enjoyment,  which  shows  clearly  the  intention  of  the 
grantor  in  the  previous  parts  of  the  instrument. 

Taunton,  J.  The  words  of  demise  are  certainly  important,  but  they  are 
not  conclusive.  When  A.  demises  to  B.,  for  the  term  of  his  life,  the  word  <<  his" 
1^6941  ^^^^^'  ^^  ordinary  construction,  apply  to  B.  as  the  last  ^antecedent. 
I-  ^  But  instances  perpetually  occur  where  that  word  is  used,  and  does  not 
refer  to  the  last  party  named.  The  words  of  demise  are,  at  most,  ambiguous, 
and  being  so,  they  may  derive  explanation  from  the  other  parts  of  the  instru- 
ment. Then  the  covenant  for  quiet  enjoyment  during  the  natural  life  of  Pritch- 
ard tends  very  strongly  to  expound  the  intention  of  the  parties.  It  is  not 
necessary  to  say  that  such  a  covenant  would  operate  here  as  an  actual  demise ; 
though  it  is  a  doctrine  as  old  as  the  year-books,  5  H.  7,  1 ;  Bao.  Abr.  Leases, 
(K),  p.  817;  7th  ed.,  that  a  license  to  enter  and  occupy  land  amounts  to  a  lease. 
But  the  covenant,  as  it  stands  here,  is  a  very  strong  proof  of  the  intention  to 
grant  for  Pritchard's  life,  and  not  that  of  Adams. 

Pattsson,  J.  The  word  <<  his "  in  the  demising  clause  is  ambiguous ;  but 
then  oomea  the  covenant,  that  Adams  shall  quietly  enjoy  during  Pritchard's  life, 
which  alone  would  satisfy  me  that  a  lease  for  Pritchiurd's  life  was  contemplated 
in  the  demising  clause.  The  whole  instrument,  taken  together,  suggests  that 
oonstmctioD.  The  executors  and  administrators  of  Adams  would  not  nave  been 
named  if  the  demise  intended  had  been  only  for  his  life.  Kule  absolute. 


[*695]  *DOE  dem.  SMITH  v,  BIRD  and  Another. 

A.  and  B.,  by  a  settlement  made  on  oocaaion  of  tlieir  intended  marriage  (which  after- 
wards took  place),  conveyed  certain  freehold  estates  to  tnutees,  for  the  benefit  of 
themselves  and  the  sarriTor  of  them  for  life,  then  for  the  benefit  of  the  issue  of  the 
marriage,  if  any,  and  if  none,  Uien  to  the  use  of  such  person  as  the  wife  by  deed  or 
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last  will,  notwithstanding  her  covertare,  and  as  if  she  was  sole  and  nnmarried,  should 
appoint,  and  in  default  of  appointment,  to  the  use  of  herself  in  fee.  The  wife,  at  the 
time  of  the  marriage,  was  seised  in  tail  of  certain  Copyhold  lands. 

The  hnsband  and  wife  afterwards  executed  a  power  of  attorney  to  C,  anthoriiing  him 
to  surrender  the  copyhold  lands  of  which  the  wife  was  seized  in  tail  to  a  third  person, 
in  order  to  make  him  tenant  to  the  praecipe  or  plaint,  in  a  recoyery  intended  to  be 
suffered  in  the  manor  court.  The  wife,  previous  to  her  executing  the  power  of  attor- 
ney,  was  examined  apart  from  her  husband,  by  the  deputy  steward  of  the  maoor. 
The  recoyery  was  suffered,  and  immediately  afterwards  the  premises  were  surren- 
dered to  the  same  uses  as  those  mentioned  in  the  marriage  settlement :  Held,  that  the 
power  of  attorney  was  yalid  as  the  act  of  the  husband ;  he  haying  sufficient  interest 
in  his  wife's  copyhold  lands  to  pass  them  by  surrender  during  the  joint  lives  of  him. 
self  and  his  wife ;  and  that  the  recovery  (which  had  stood  unreversed  for  twenty  years) 
was,  therefore,  well  suffered. 

After  the  above  surrender,  the  wife  was  admitted  to  other  copyhold  lands,  which  were 
not  surrendered  to  the  use  of  her  will.  By  her  will,  made  in  1802,  she  devised  her 
real  and  leasehold  estates  to  certain  persons  therein  named.  At  the  date  of  her  vill 
and  of  her  death  she  was  seized  of  freehold  estates :  Held,  that  the  will  was  a  valid  dis- 
position of  the  copyhold  which  had  been  surrendered  to  the  use  of  her  will,  though  it 
did  not  refer  to  the  surrender  in  which  the  right  of  disposition  was  reserved,  and 
though  it  was  made  after  she  ceased  to  be  a  feme  covert. 

Held,  further,  that  the  copyholds  which  had  not  been  surrendered  to  the  use  of  the  vill 
did  not  pass  by  the  general  devise  of  the  real  estate,  the  will  having  been  made  before 
the  55  G.  3,  c.  192. 

Ejectment  for  one-fourth  of  several  copyhold  estates,  situate  in  the  maoor 
of  West  Walton  cum  Membris,  on  the  part  of  Emneth,  and  other  manors  in 
the  county  of  Norfolk.  A  verdict  vras  found  for  the  lessor  of  the  plaintiff,  sub- 
ject to  the  opinion  of  this  Court  on  the  following  case  : — 

In  the  year  1777,  Mrs.  Warren  (then  Elizabeth  Southwell),  and  her  two  sis- 
ters, Frances  and  Mary,  were  tenants  in  tail  of  part  of  the  premises  in  question 
(being  those  comprised  in  the  first  count  of  the  declaration),  and  tenants  in  fee 
of  another  part  (comprised  in  the  second  count  of  the  declaration),  and  also  of 
certain  freehold  property.  By  a  settlement  in  that  year,  made  in  contemplation 
of  the  intended  marriage  of  Dr.  Warren  and  the  said  Elizabeth  Southwell,  thej, 
Dr.  Warren  and  *E.  Southwell,  conveyed  to  trustees,  their  heirs  and  i^gggi 
assigns,  their  freehold  and  leasehold  hereditaments  to  certain  uses,  and  *-  *' 
upon  certain  trusts,  for  the  benefit  of  the  said  Dr.  Warren  and  E.  Southwell, 
during  their  lives,  or  the  life  of  the  survivor  of  them,  and  afterwards  for  the 
benefit  of  the  issue  of  their  marriage ;  and  after  the  deaths  of  the  said  Dr.  War- 
ren and  E.  Southwell  or  the  survivor  of  them,  if  they  died  without  issue,  then, 
as  to  the  estates  of  the  said  Dr.  Warren,  to  himself  in  fee,  and  as  to  the  estates 
of  the  said  E.  Southwell,  to  the  use  and  behoof  of  such  person  or  persons,  and 
for  such  estate  or  estates,  &c.,  as  the  said  E.  Southwell  by  deed  or  will  executed 
as  in  the  conveyance  was  mentioned,  should,  notwithstanding  her  coverture,  and 
as  if  she  was  sole  and  unmarried,  direct  or  appoint ;  and  for  default  of  such 
direction,  declaration,  or  appointment,  to  the  use  and  behoof  of  the  said  £. 
Southwell,  her  heirs  and  assigns  for  ever.  And  by  the  same  indentures  the  said 
Dr.  Warren  and  E.  Southwell  covenanted  that  they  or  the  heirs  of  the  said  E. 
Southwell  would  surrender  all  and  every  the  copyhold  lands,  &c.,  wherein  she 
had  any  estate,  title,  or  interest,  to  the  same  uses,  and  for  the  same  intents  and 
purposes,  as  were  thereinbefore  expressed  and  declared  of  and  concerning  the 
freehold  estates  of  the  said  E.  Southwell.  No  surrender  was  ever  made  pnisa- 
ant  to  the  said  covenant. 

The  marriage  between  Dr.  Warren  and  E.  Southwell  was  duly  solemniwd 
in  1777. 

In  1779  the  sister  Frances  died  intestate,  never  having  been  married,  and  her 
surviving  sisters,  Mary  and  Elizabeth,  were  duly  admitted  to  Frances's  third 
part  of  the  lands  mentioned  in  the  first  count  of  the  declaration  as  co-heirs 
in  tail. 

*At  a  general  court  baron  holden  for  the  said  manor  of  West  Walton  r^^yi 
com  MembriS;  on  the  part  of  Emneth^  on  the  8th  of  October^  1781|  Dr.  ■- 
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and  Mrs.  Warren,  and  Mary  Southwell,  by  James  Guy,  their  attorney,  by  vir- 
tue of  a  power  of  attorney  under  their  respective  hands  and  seals,  bearing  date 
the  14th  day  of  July,  1781  (at  the  foot  of  which  said  power  of  attorney  it  was 
certified  by  the  steward,  that  Mrs.  Warren  had  been,  previously  to  the  execution 
of  the  said  power  of  attorney,  examined  apart  from  her  husband  touching  her 
consent  to  the  several  matters  and  charges  therein  contained,  and  had  thereunto 
freely  consented),  surrendered  into  the  hands  of  the  lord  of  the  said  manor  the 
entirety  of  such  of  the  messuages  and  lands  mentioned  in  the  first  count  of  the 
declaration  as  were  holden  of  that  manor,  to  the  use  of  H.  Watts,  in  order  to 
make  him  tenant  for  the  purpose  of  suffering  a  common  recovery.  Such  recovery 
was  afterwards  suffered  by  J.  Guy,  Dr.  and  Mrs.  Warren's  attorney,  wherein 
W.  Clarke  was  demandant,  the  said  H.  Watts,  tenant,  and  the  said  Dr.  Warren 
and  Elizabeth  his  wife,  and  Mary  Southwell,  by  J.  Guy,  their  attorney,  vouchees ; 
and  afterwards  one  undivided  moiety  of  the  said  messuages  and  lands  in  the  first 
count  of  the  declaration  mentioned,  holden  of  the  said  manor,  was  surrendered 
by  the  demandant  to  certain  uses  for  the  benefit  of  Dr.  Warren  and  E.,  his  wife, 
and  their  issue,  with  remainder,  in  default  of  issue,  to  the  use  of  such  person, 
&c.,  as  Mrs.  Warren,  by  deed  or  will,  should,  notwithstanding  her  coverture, 
and  as  if  she  was  sole  and  unmarried,  declare  or  appoint,  and  in  default  of  any 
such  declaration  or  appointment,  to  the  use  of  the  heirs  of  the  said  Elizabeth 
r*6981  ^^^  ^^^^  ^  ^°^  ^^  ^^^  ^^^  Court  the  said  ^Elizabeth  Warren  was  admitted 
^        ^  according  to  the  form  and  effect  of  the  said  surrender. 

Common  recoveries  of  the  entirety  of  the  other  messuages  and  lands  men- 
tioned in  the  first  count  of  the  declaration  holden  of  other  manors  therein  men- 
tioned, were  suffered  by  Dr.  and  Mrs.  Warren  and  Mary  Southwell,  under  and 
by  virtue  of  other  letters  of  attorney  previously  executed  by  them ;  and  which 
said  other  letters  of  attorney,  by  a  memorandum  at  the  foot  thereof,  signed  by 
the  deputy  steward  of  the  several  manors,  stated  the  private  examination  and 
consent  of  the  said  £.  Warren  previous  to  the  execution  tl^reof  by  her.  None 
of  the  said  recoveries  were  suffered  by  the  parties  in  person  :  but  the  first  reco- 
very was  suffered  by  J.  Guy,  attorney  of  Dr.  and  Mrs.  Warren,  and  the  others  by 
S.  Draycott,  their  attorney,  in  each  manor,  by  the  said  letters  of  attorney ;  and 
after  the  suffering  of  the  recoveries  one  undivided  moiety  of  the  messuages  and 
lands  in  the  first  count  of  the  declaration  mentioned,  holden  of  the  several  last- 
mentioned  manors  respectively,  was  surrendered  by  the  demandants  in  the  said 
several  recoveries  to  certain  uses  for  the  benefit  of  Dr.  Warren  and  Elizabeth 
his  wife,  and  their  issue,  with  remainder,  in  default  of  issue,  to  the  use  of  such 
person  and  for  such  estate  as  Mrs.  Warren,  by  deed  or  will  to  be  executed  as 
therein  mentioned,  should,  notwithstanding  her  coverture,  and  as  if  she  was  sole 
and  unmarried,  direct,  declare,  or  appoint,  and  in  default  of  such  declaration  or 
appointment  to  the  use  of  the  heirs  of  the  said  Elizabeth  for  ever.  And  at  the 
same  several  courts  Mrs.  Warren  was  admitted  aq|ording  to  the  form  and  effect 
1^6901  ^^  ^^^  ^^^  several  surrenders.  All  *the  court  rolls  in  existence  of  the 
*-  ^  said  several  manors  had  been  searched,  and  it  appeared  that,  prior  to  the 
recovery  suffered  by  Dr.  and  Mrs.  Warren,  there  were  many  instances  in  which 
recoveries  had  been  suffered  by  a  feme  covert  in  person,  but  none  was  found  of  a 
recovery  suffered  by  a  feme  covert  by  attorney. 

In  the  years  1781  and  1782,  Dr.  and  Mrs.  Warren  surrendered  the  moiety  of 
the  lands  (late  of  Henry  Southwell)  mentioned  in  the  second  count  of  the  de- 
claration, to  the  same  uses  as  were  specified  in  the  marriage  settlement. 

In  the  year  1790,  Elizabeth  Warren  and  Mary  Southwell  were  admitted  to 
other  parcels  of  the  said  lands,  in  the  second  count  of  the  declaration  mentioned^ 
(theretofore  the  property  of  J.  Marshall,  deceased),  to  hold  to  E.  Warren  and  M. 
Southwell,  and  their  heirs,  in  coparcenary,  which  last-mentioned  lands  were 
never  surrendered  to  the  use  of  the  will  of  the  said  Elizabeth  Warren  in  any 
way  whatever.  In  1800,  Ihr.  Warren  died,  in  the  lifetime  of  his  wife,  without 
issue. 
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Mrs.  Warren  did  not,  in  her  lifetime,  make  any  appointment  by  deed,  nor  did 
she  make  any  other  surrender  to  the  use  of  her  will  than  that  above  stated ;  bot 
by  her  last  will  in  writing,  dated  the  Ist  of  December,  1802,  she  devised 
(amongst  other  things)  all  her  real  and  personal  estate  to  J.  W.  Smith,  the  les- 
sor of  the  plaintiff,  and  8.  Trafford,  their  heirs  and  assigns,  upon  certain  trusts 
therein  mentioned ,  and  by  a  codicil  bearing  even  date  with  her  said  will,  after 
revoking  that  part  of  her  will  as  to  the  devise  to  J.  W.  Smith  and  S.  Trafford, 
she  devised  in  the  words  following  : — ''  And  as  to  all  the  rest  and  residue  of  my 
real  estates,  and  also  as  to  all  my  leasehold  estates  whatsoever,  I  devise  and  be- 
queath the  "'"same  unto  my  sister.  Dame  Mary  Eyre,  during  the  term  of  r#^AAi 
her  natural  life;  and  from  and  immediately  after  her  decease,  I  devise  ^  -' 
and  bequeath  all  my  said  real  estates,  and  also  all  my  said  leasehold  estate,  unto 
and  to  the  use  of,  and  for  the  benefit  of  the  said  J.  W.  Smith  aod  S.  Trafford, 
their  heirs,  executors,  administrators,  and  assigns,  equally  to  be  divided  hetween 
them,  share  and  share  alike,  as  tenants  in  common,  and  not  as  joint  tenants/' 

In  1816,  Mrs.  Warren  died,  being  then,  and  having  been,  at  the  dates  of  her 
will  and  codicil,  in  possession  of  one  undivided  moiety  of  the  several  estates 
mentioned  in  the  first  and  second  counts  of  the  declaration.  She  was  also  seised 
in  fee  of  considerable  freehold  estates  which  passed  by  her  will  and  codicil. 
Dame  Mary  Eyre  died  on  the  18th  of  November,  1825,  whereupon  Sir  J.  W. 
Smith,  the  lessor  of  the  plaintiff,  claimed  to  be  entitled  to  one  undivided  fourth 
part  of  the  said  several  messuages  and  lands  in  the  first  and  second  counts  of 
the  declaration  mentioned,  as  devisee  under  the  said  codicil  of  Mrs.  Warren. 
This  case  was  argued  in  Trinity  term,  1838.^ 

Frestofif  for  the  lessor  of  the  plaintiff.  There  are  two  parts  of  the  case :  ooe, 
as  to  the  entailed  lands ;  and  the  other,  as  to  the  lands  not  entailed.  First,  as  to 
the  entailed  lands,  it  may  be  contended  that  a  customary  recovery  of  copyhold 
cannot  be  suffered  by  attorney ;  but,  assuming  that  the  recovery  is  in  that  re- 
spect irregular,  it  is  not  absolutely  void,  but  voidable  only  by  application  to  the 
Lord's  Court,  2  Watkins  on  *Copy holds,  24,  25 ;  Ash  v.  Bogle  and  r^cynii 
the  Dean  and  Chapter  of  St.  Paul's,  Vernon.  367,  Shower's  P.  C.  67,  1  •-  ■* 
Eq.  Ca.  Abr.  119 ;  Yiner's  Abr.  tit.  False  Judgment,  B.  pi.  10.  On  priaciple 
the  objection  cannot  be  tenable,  because  otherwise  a  common  recovery,  except 
by  special  custom,  could  not  be  suffered  in  any  case  where  the  parties  were  so 
circumstanced,  from  ill  health  or  otherwise,  that  they  could  not  appear  persoa- 
ally  in  Court.  At  common  law,  a  person  under  such  circumstances  might  appear 
per  responsalem,  Braoton,  tit.  De  Essoniis,  o.  14,  fol.  361.  In  Yiner's  Abr. 
tit.  Becovery  ^A.  a.),  <<  reversed,  falsified,  or  stayed,  for  what  and  how,"  there 
is  no  instance  in  which  it  was  merely  objected  to  a  recovery,  that  it  was  suffered 
by  attorney.  In  Wymer  v.  Page,  1  Stark.  N.  P.  C.  9,  Lord  Ellbnborough 
was  of  opinion,  that  an  attorney  might  be  appointed  for  suffering  a  commoQ  re- 
covery of  copyhold  lands,  as  ^  common  right,  unless  there  were  an  express  cus- 
tom to  the  contrary.  [Parke,  J.  There  is  sufficient  evidence  of  a  custom  here 
to  appoint  an  attorney,  if  that  be  necessary ;  the  only  question  is,  whether  Mrs. 
Warren,  a  feme  covert,  could  appoint  an  attorney.]  The  stat.  47  0. 3,  sess.  2, 
0.  8,  enables  femes  covert  to  appoint  an  attorney  for  the  purpose  of  surrenderiDg 
a  copyhold,  of  which  a  common  recovery  is  proposed  to  be  suffered.  But  the 
recovery  in  this  case  was  suffered  before  that  statute.  The  59  Gr.  3,  c.  80,  was 
passed  to  enable  femes  covert  to  appoint  an  attorney  to  appear  for  them  as  te- 
nants to  the  plaint  or  writ,  or  as  vouchees,  in  courts  of  ancient  demesoe,  bat 
that  they  might  have  done  at  common  law,  as  appears  from  the  passage  already 
cited  from  Bracton.  The  general  rule  is,  that  every  person  *may  i^ppoint  rrT(ff] 
an  attorney  ad  prosequendum  et  defendendum,  and  there  is  nothing  to  ^ 
show  that  it  does  not  apply  to  an  inferior  court;  see  Daubney  v.  Cooper,  10  B 
&  C.  237.  At  common  law  the  husband  might  appoint  an  attoraey  forhiswifey 
though  in  some  cases  she  might  apply  to  the  Court  to  appoint  an  attorney  for 
>  Before  Dumah,  C.  J.,  Littudalb,  PAaxa,  and  Pattmoh,  Js.    June  4th. 
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her,  on  a  suggestion  that  her  hasband  was  not  doing  his  duty  for  her.  The 
course  in  eommon  recoveries  in  Westminster  Hall  is,  that  a  writ  of  dedimus  po- 
testatem  de  attomato  faciendo  is  granted  to  take  the  acknowledgment  and  exami- 
nation of  the  parties,  and  the  form  of  the  proceedings  is,  "  that  A.  B.,  and  0. 
his  wife,  put  in  their  place  C.  D,  to  be  their  attorney  against  D.  E.  to  gain  or 
lose  in  a  plea  of  land/'  and  it  is  required  by  the  rules  of  the  Court  that  com- 
missioners should  examine  the  wife  apart  from  the  husband,  and  return  a  certi- 
ficate to  the  Court  that  they  have  done  so.  Here  there  has  been  a  letter  of 
attorney  executed  by  the  husband  and  wife  in  the  most  ample  manner,  autho- 
riziDg  the  surrender  of  the  nremises  into  the  hands  of  the  lord  in  order  that  he 
might  regrant  them.  If  th^  wife  had  appeared  in  Court,  she  could  only  have 
been  asked  by  the  Court  if  she  consented ;  her  assent  testified  by  deed  is  as 
solemn  an  act  as  her  declaration  in  open  Court.  It  is  true  that  a  married  woman 
cannot  execute  a  deed ;  but  the  letter  of  attorney  is  not  to  be  considered  the 
deed  of  the  wife,  but  a  certificate  to  the  Court  that  she  had  consented  that  an- 
other person  should  act  as  her  attorney  to  suffer  a  recovery  for  her.  In  Holland 
V.  Jackson,  Bridgman,  69 ;  and  see  p.  73,  74,  one  of  the  errors  assigned  was, 
that  the  wife  was  within  age  at  the  time  of  the  appearance  of  her  and  her  hus- 
~Ao^  band  ^by  attorney,  and  also  at  the  time  of  the  judgment,  but  it  was  not 
*■  *  ^  assigned  as  error  that  she  was  a  married  woman  at  that  time.  So  in  an 
Anonymous  case  in  Dyer,  262,  upon  a  writ  of  false  judgment,  the  objection  was, 
that  the  tenant  being  within  age  made  an  attorney  :  but  there  never  has  been  a 
ease  in  which  it  has  been  objected  that  husband  and  wife  made  an  attorney. 
The  10  &  11  W.  3,  c.  14,  enacts,  "  that  no  common  recovery  shall  be  reversed 
or  aroided  for  any  defect  unless  suit  be  commenced  within  twenty  years  after 
Bofering  the  recovery.''  Equity  would  extend  the  analogy  of  that  statute  to 
the  present  case. 

Then  assuming  that  the  recoveries  in  the  manor  courts  were  well  suffered, 
another  question  is,  whether  Mrs.  Warren's  will  was  a  good  execution  of  the 
power  reserved  to  her  by  the  surrender  of  the  copyholds  to  the  lord  in  1781. 
The  first  objectioo  (which  applies  to  all  the  copyhold  lands)  is,  that  the  will 
eoold  not  operate  as  an  execution  of  the  power,  because  it  contains  no  reference 
to  it.  The  answer  to  that  is,  that  the  uses  in  the  surrender,  which  authorized 
a  will,  were  not  in  strict  propriety  of  language  a  power,  but  merely  a  mode  of 
obtaining  a  devisable  interest  over  copyhold  lands ;  besides,  Mrs.  Warren  was 
aho  owner  of  the  fee,  and  might  as  such  devise  her  copyhold  lands. 

Then  assuming  that  the  words  of  the  devise  were  sufficient  to  pass  all  the 
eopjhold  lands  which  had  been  surrendered  to  the  use  of  her  will,  another  ques- 
tion is,  whether  they  are  sufficient  to  pass  those  to  which  she  was  admitted  in 
1790,  and  which  were  not  so  surrendered.  As  Mrs.  Warren  had  the  ultimate 
fee  which  now  confers  the  right  of  possession,  and  as  she  was  living  when  the 
P7041  ^^  ^'  ^'  ^  ^^^*  ^^  passed,  that  statute  was  equivalent  to  *or  superseded 
^  ^  the  necessity  of  a  surrender  to  the  use  of  her  will,  and  rendered  the  lan- 
gnage  of  her  will  as  effectual  as  if  there  had  been  surrenders  in  the  ordinary 
form  to  uses  declared,  or  to  be  declared  by  her.  Every  disposition  made  or  to 
be  made  by  any  will  by  any  person  who  shall  die  after  the  passing  of  the  act,  is 
tendered  valid  without  any  previous  surrender.  It  was  doubted  at  one  time, 
whether,  since  the  statute,  copyholds  would  pass  under  a  eeneral  devise  of  real 
estate  by  a  testator  who  had  both  freehold  and  copyhold  lands,  and  who  had  made 
DO  surrender  to  the  use  of  the  will.  But  Doe  dem.  Clarke  v,  Ludlam,  7  Bing. 
275,  expressly  decided  that  copyholds  would  pass  under  such  a  devise,  and  that 
it  ought  lo  receive  the  same  construction  as  if  the  testator  had  made  a  surrender 
to  the  use  of  his  will.  The  statute,  therefore,  places  the  testator  in  precisely 
the  same  sitiiation  as  if  he  had  made  a  surrender  to  the  use  of  his  will.  And  it 
is  qaite  clear  that  if  Mrs.  Warren  had  made  such  a  surrender,  the  copyhold 
lands  to  which  she  was  admitted  in  1790,  would  have  passed  under  this  devise.. 

FoUdf  contriL    First,  Mrs.  Warren  could  not  devise  the  land  of  which  she 
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was  seiBed  in  tail.  There  was  no  valid  recovery,  not  because  Dr.  and  Mn. 
Warren  could  not  appear  by  attoniey,  but  because  she  being  a  feme  covert  was 
incompetent  to  execute  a  deed,  and  the  surrender  to  the  lord  made  by  the 
attorney  was  void,  and  consequently  there  was  no  good  tenant  to  the  plaint  in 
the  manor  court.  It  is  said  that  this  recovery  can  only  be  avoided  by  applica- 
tion to  the  lord's  court;  but  Roe  v.  Bald  were,  5  T.  R.  104,  shows  that  this 
Court  will  "^'examine  a  recovery  of  copyhold  as  well  as  of  other  lands.  r*yQ5i 
In  Holland  v.  Jackson,  Bridgman,  69,  the  husband  and  wife  appeared  ^  ^ 
by  attoroey,  and  the  question  was  whether  the  appearance  by  the  wife,  she 
being  an  infant,  was  error.  That  is  not  the  question  here.  In  Watkins  on 
Copyholds,  vol.  i.  63,  it  is  said  that  ''  the  husband^and  wife  may  together  sur- 
render the  wife's  lands,  she  being  on  such  surrender  examined  apart  bj  the 
steward ;"  and  in  page  65,  "  when  any  one  is  authorized  to  surrender  bis  copy- 
hold, it  is  not  always  necessary  he  should  do  it  in  person ;  he  may  appoint  in 
many  cases  an  attorney  for  the  purpose  f*  and  then  it  is  added,  <<  where  the 
copyholder  is  not  under  any  personal  incapacity,  as  non  compos,  covert,  or  an 
infant,  and  possesses  a  power  which  may  be  delegated  to  another ;  a  surrender 
which  is  warranted  by  the  general  law  of  copyhold  may  be  by  attorney  as  well 
as  in  propria  persona."  The  statutory  provisions  on  the  subject  show  that  a 
surrender  by  a  married  woman  was  not  valid  at  common  law.  The  9  G.  1,  c. 
29,  enables  a  feme  covert  to  appoint  an  attorney  for  the  purpose  of  admission 
to  copyholds,  and  the  47  G.  3,  sess.  2,  c.  8,  (A.D.  1807,)  for  the  purpose  of 
suffering  a  recovery  of  them.  Here  the  surrender  and  admission  were  long 
before  the  latter  statute.  The  statute  10  &  11  W.  3,  c.  14,  which  limits  the 
reversal  of  a  recovery  to  twenty  years,  does  not  apply  to  a  case  where  there  has 
been  no  good  tenant  to  the  prsocipe  or  plaint.  This  is  shown  by  the  14  G.  % 
c.  20,  s.  5,  which  enacts,  <<  that  every  common  recovery  shall,  aft«r  the  expira- 
tion of  twenty  years  from  the  suffering  thereof,  be  valid,  if  it  appears  upon  the 
face  of  such  recovery  that  there  was  a  tenant  to  the  writ,  and  if  the  person 
joining  in  the  ^recovery  had  a  sufficient  estate  to  suffer  the  same,  not-  r^crnj^i 
withstanding  the  deed  making  the  tenant  shall  be  lost."  The  case  here  '- 
is  as  if  there  had  been  a  recovery  in  the  superior  court,  and  no  good  tenant  to 
the  praecipe :  such  a  recovery  would  be  void. 

But,  secondly,  none  of  the  copyholds,  either  in  tail  or  in  fee,  which  were  sur- 
rendered to  the  use  of  her  will,  can  pass  by  the  devise,  unless  it  be  a  valid  exe- 
cution of  the  power.  The  words  are,  **  notwithstanding  her  coverture,  and  as 
if  she  were  sole."  That  implies  that  the  power  was  only  to  be  executed  while 
she  was  covert.  And  assuming  that  to  be  otherwise,  if  it  is  a  power,  the  will 
or  codicil  does  not  refer  to  the  power,  and  therefore  is  not  a  good  execution  of 
it ;  and  there  are  other  freehold  estates  to  satisfy  the  words.  It  is  said,  that  the 
right  reserved  to  Mrs.  Warren  by  the  surrender,  to  make  a  will,  is  not  a  power, 
but  merely  a  mode  of  obtaining  a  devisable  interest  over  the  copyhold  lands. 
But  a  similar  clause  in  a  surrender  was  treated  as  a  power  by  the  Court  of  Com- 
mon Pleas  in  Driver  v.  Thompson,  4  Taunt.  294.  [Parke,  J.  Here,  in 
default  of  appointment,  the  copyholds  are  limited  to  the  use  of  her  and  her  heirs 
for  ever.  Now,  assuming  that  the  will  may  not  be  a  good  execution  of  the 
power  given  by  the  surrender,  may  it  not  operate  on  the  reversion  in  fee  vested 
in  her  in  default  of  appointment  ?     Doe  v.  Hickman,  4  B.  &  Ad.  56. 

At  all  events,  the  copyholds  to  which  Mrs.  Warren  was  admitted  in  1790,  and 
which  were  never  surrendered  to  the  use  of  her  will,  will  not  pass  under  the  general 
devise  of  all  her  real  and  leasehold  estates,  she  having,  at  the  time  of  her  will,  free- 
hold as  well  '^'as  copyhold  property.  The  question  is,  whether,  at  the  rvygy] 
time  when  she  made  her  will,  she  intended  that  her  copyhold,  as  well  )ui  *- 
her  freehold,  property  should  pass.  The  rule  of  construction  is,  that  where  a 
testator,  having  both  freehold  and  other  property,  uses  general  words  of  devise, 
they  are  restrained  to  the  freehold,  unless  a  contrary  intention  appears.  The 
words^  <<  all  my  lands  and  tenements,"  are  only  applied  to  leasehold  where  the 
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testator  has  no  freehold  property :  Rose  v.  Bartlett,  Cro.  Car.  292 ;  Hartley  v. 
Hurle,  5  Yes.  540 ;  and  other  authorities  collected  in  2  Powell  on  Devises,  p. 
127,  dd  ed.  The  same  rule  applies  to  a  general  devise  by  a  testator  having 
both  freehold  and  copyhold  property ',  such  devise  is  restrained  in  construction 
to  the  freehold  property,  unless  there  has  been  a  surrender  to  the  use  of  the 
will,  and  then  such  surrender  has  been  held  to  show  a  different  intent ;  Chap- 
man V.  Hart)  1  Yes.  sen.  273 ;  Sampson  v.  Sampson,  2  Yes.  &  6. 337 ;  Nicholls 
V.  Butcher,  18  Yes.  193 ;  Tendrill  v.  Smith,  2  Atk.  85;  Goodwyn  v.  Goodwyn, 
1  Yes.  sen.  227 ;  and  other  cases  cited,  2  Powell  on  Devises,  p.  121.  In  White 
V.  Yitty,  2  Russ.  484,  where  the  Lord  Chancellor  was  assisted  by  the  Chief 
Justices  of  the  Courts  of  king's  Bench  and  Common  Pleas,  Tindal,  C.  J.,  in 
delivering  his  opinion,  reviewed  several  of  the  authorities,  and  said  that  the 
effect  of  the  surrender  in  those  cases  was,  to  show  the  intention  of  the  testator 
that  the  copyhold  should  pass.  Then  if  before  the  stat.  55  G.  3,  o.  192,  in  the 
case  of  a  general  devise  of  all  the  testator's  real  estate,  a  surrender  to  the  use 
of  his  will  was  necessary  to  show  his  intention  to  pass  his  copyholds,  the 
r*7081  *^^^^^^  ^^^  ^^  ^^^^  ^^^  made  such  a  general  devise  without  having  so 
I-  ^  surrendered,  must  be  taken  to  have  intended  that  her  copyholds  should 
not  pass.  The  stat.  55  0.  3,  c.  192,  renders  valid  every  disposition  made  by 
will  of  copyhold  tenements,  notwithstanding  the  want  of  a  surrender.  Here 
the  will,  from  the  want  of  a  surrender,  was  not,  at  the  time  when  it  was  made, 
a  disposition  of  the  copyholds.  The  statute  was  intended  to  supply  surrenders 
which  were  matters  of  form  merely;  and  accordingly,  in  Doe  v.  Bartle,  5  B.  & 
A.  492,  it  was  held  that  it  did  not  dispense  with  a  surrender,  required  by  custom 
to  enable  a  feme  covert  to  devise  copyhold  lands,  in  making  which  surrender 
she  was  examined  by  the  steward,  apart  from  her  husband ;  this  surrender  being 
a  matter  of  substance,  and  intended  to  protect  the  acts  of  a  married  woman. 
Here  the  surrender  is  a  matter  of  substance,  because  it  is  necessary  to  show  the 
intent  of  the  testatrix  to  pass  her  copyholds.  If  her  intent,  when  she  made  her 
will,  was,  that  the  copjholds  should  not  pass,  that  intent  cannot  be  altered  by 
a  statute  passed  long  after.  If  it  could,  the  statute  would  not  only  cure  defects, 
but  make  the  will.  In  2  Powell  on  Devises,  p.  137,  it  is  said,  ''  the  writer  is 
not  aware  that  it  has  ever  been  expressly  decided  that  the  rule  in  Rose  v.  Bart- 
lett,  Cro.  Car.  292,  excluding  leaseholds  where  the  devisor  has  freeholds,  applies 
where  he  has  freeholds  at  the  time  of  the  will,  but  not  at  his  death ;  so  that,  in 
event,  the  devise  has  nothing  but  leaseholds  to  operate  upon.  But  there  can  be 
no  difficulty,  it  is  conceived,  even  in  the  absence  of  decision,  in  confidently 
r*7001  ^^^^^°g  ^^^^  ^^^  ^^^®  extends  to  such  a  case ;  inasmuch  *as  it  is  the  in- 
^  ^  tention  of  the  testator  at  the  period  of  making  the  will,  which  is  the 
point  to  be  ascertained,  and  which  cannot  of  course  be  evinced  by  subsequent 
events."  This  case  is  different  from  Doe  v.  Ludlam,  7  Bing.  275,  because 
there  the  will  was  made  after  the  55  O.  3,  c.  192  had  passed;  and  the  lan- 
guage attributed  to  the  Chief  Justice  of  the  Common  Pleas  is  referable  to  a  will 
made  when  a  surrender  was  unnecessary. 

Preston  in  reply.  It  is  unnecessary  for  the  Court  to  decide  whether  a  feme 
covert  can  by  deed  appoint  an  attorney  to  suffer  a  recovery,  because  here  Mrs. 
Warren,  when  the  recoveries  were  suffered,  had  an  estate  tail  in  possession ;  her 
husband,  therefore,  had  an  estate  of  freehold  in  her  right,  and  might  (during 
the  joint  lives  of  himself  and  wife)  transfer  a  sufficient  freehold  to  his  grantee 
to  make  him  tenant  to  the  praecipe  or  plaint :  Robinson  v,  Comyns,  Cas.  temp. 
Talbot,  164, 167,  note  (b)f  3d  ed.,  as  reported  in  an  opinion  of  Mr.  Booth,  in 
5  Cruise's  Digest,  312.  Here,  the  power  of  attorney,  as  the  deed  of  the  hus- 
band, was  valid,  and  made  the  appointee  competent  to  surrender  the  copyhold 
into  the  hands  of  the  lord. 

Then  as  to  the  effect  of  the  devise  on  the  copyholds  first  mentioned  in  the 
declaration.  A  copyhold  tenant  might,  before  the  late  statute,  acquire  the 
power  to  devise  copyholds  by  making  a  previous  surrender  to  the  uses  of  his 
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will.  The  law  would  not,  from  a  general  devise  of  the  real  estate,  infer  an  in- 
tent to  give  copyholds  which  the  devisor  had  not  qualified  himself  to  devise  by 
a  previous  surrender ;  but,  where  there  was  a  previous  surrender,  the  law  would 
infer  from  such  general  devise  that  the  testator  intended  to  give  all  which 
*he  had  a  right  to  give.  Now  here  Mrs.  Warren,  by  the  recovery  and  r*Y|Ai 
surrender  to  such  uses  as  she  should  appoint,  had  acquired  the  potenti-  ^  ^ 
ality  of  passing,  by  her  will,  all  the  copyholds  which  were  in  settlement.  It  ia 
said  that  they  will  not  pass  because  the  will  does  not  refer  to  the  power ;  but 
why  did  she  acquire  the  power  to  make  a  will  but  for  the  purpose  of  exercising 
it?  She  reserved  to  herself  a  special  right  of  disposition  and  a  fee  also;  sho 
has  done  what  was  necessary  to  give  her  the  potentiality  of  disposing.  This  is 
not,  strictly  speaking,  a  power,  but  a  right  of  disposition.  To  another  objec- 
tion made,  the  answer  is,  that  the  right  of  disposition  is  reserved  to  Mrs.  War- 
ren, not  during,  but  notwithstanding,  her  coverture.  The  object  evidently  was, 
that  she  should  have  a  power  of  disposition  which  she  would  not  otherwise 
have,  but  not  that  she  should  have  that  only.  Then  as  to  the  copyholds  not 
surrendered  to  the  use  of  her  will,  the  want  of  a  surrender  is  supplied  by  the 
statute,  which  is  not  confined  to  wills  made  after  the  statute.  It  enacts,  that 
every  disposition  made  or  to  be  made  by  any  last  will,  by  any  person  who  shall 
die  after  the  passing  of  that  act,  of  copyhold  tenements,  shall  be  as  valid  and 
effectual,  although  no  surrender  shall  have  been  made  to  the  use  of  the  will,  as 
if  a  surrender  had  been  made.  The  words  **  any  person  who  shall  die,"  &c., 
would  be  idle  unless  the  act  referred  to  wills  already  made.  This  is  a  case 
within  the  words  of  the  statute.  If  a  testator,  before  the  statute,  devised  all 
his  real  and  personal  estate,  and  his  copyholds  expressly,  without  having  sur- 
rendered the  latter  to  the  use  of  his  will,  they  would  not  pass.  The  object  of 
the  statute  was  to  supply  that  defect.  Cur.  adv.  vuU. 

*D£NMAN,  G.  J.,  in  the  course  of  this  term  delivered  the  judgment  r^jn] 
of  the  Court.  After  stating  the  facts  of  the  case,  his  Lordship  pro-  ^  -' 
oeeded  as  follows  : — 

Upon  this  state  of  facts,  three  questions  were  raised  in  argument.  First, 
whether  the  recovery  saffered  in  1781  was  valid. 

Secondly,  whether  Mrs.  Warren's  will  was  a  valid  execution  of  the  power 
contained  in  the  surrenders  made  in  the  years  1781  and  1782.     And, 

Thirdly,  whether  Mrs.  Warren's  will  was  sufficient  to  pass  the  lands  to  which 
she  was  admitted  in  1790,  having  been  made  before  the  passing  of  the  55  0.  3, 
c.  192,  although  she  died  subsequently  to  that  act. 

With  respect  to  the  first  question,  it  was  objected  that  the  recovery  was  void 
because  a  married  woman  could  not,  previous  to  the  47  G.  8,  stat.  2,  c.  8,  ap- 
pear and  suffer  a  recovery  by  attorney,  and  because  there  was  not  a  good  te'naai 
to  the  praecipe,  inasmuch  as  the  power  of  attorney  to  James  Ouy  was  void  as 
regarded  Mrs.  Warren,  who  was  then  a  married  woman,  and  inasmuch  as 
her  husband  could  not  appoint  an  attorney  for  her  for  the  purpose  of  making  a 
surrender. 

It  was  answered,  that  a  recovery  suffered  by  a  married  woman,  by  attorney, 
is  at  all  events  not  void,  but  voidable  only  by  petition  to  the  lord ;  and  that  the 
Stat.  10  &  11  W.  3,  c.  14,  limits  reversal  of  recoveries  to  twenty  years,  which 
have  long  elapsed,  and  that  there  was  a  good  tenant  to  the  praecipe,  because, 
admitting  that  the  power  of  attorney  was  void  as  the  act  of  Mrs.  Warren,  and 
that  her  husband  could  not  appoint  an  attorney  for  her  for  the  purpose  of  snr* 
render,  as  is  expressly  laid  down  in  Watkins  on  Copyholds,  vol.  i.  p.  65,  jet 
that  the  power  of  attorney  was  valid  as  the  act  of  *Dr*  Warren,  and  that  r«7i2l 
the  husband  has  such  an  interest  in  his  wife's  copyhold  lands,  as  that  he  *- 
may  pass  them  by  surrender  during  the  joint  lives  of  himself  and  his  wife, 
though  such  a  surrender  will  not  operate  as  a  discontinuance  of  his  wife's 
estate. 

We  are  of  opinion,  that  this  ia  the  true  answer  to  the  objeettoii ;  that  the 
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act  of  the  husband  was  snffioieiit  to  make  a  good  tenant  to  the  pnaoipe ;  and 
thftt  the  recovery,  not  having  been  reversed  within  twenty  years,  is  good. 

With  respect  to  the  second  question,  it  was  objected  that  the  will  was  not  a 
good  execation  of  the  power  contained  in  the  surrenders  of  1781  and  1782,  for 
two  reasons  :  first,  becanse  it  does  not  refer  to  the  power,  nor  the  subject  of  it ; 
and,  secondly,  becanse  the  power  extends  only  to  the  period  of  Mrs.  Warren's 
eovertnre,  whereas  the  will  was  made  after  she  became  a  widow. 

It  is  true,  that  the  will  is  in  general  terms,  and  does  not  refer  either  to  the 
power  or  the  subject  of  it ;  it  is  also  true,  that  there  is  other  property  upon 
which  it  would  operate ;  but,  in  regard  to  copyholds,  such  a  clause  in  a  sur- 
render is  not  strictly  a  power,  but  a  mode  of  rendering  the  lands  devisable. 
And  it  is  not  essential  that  the  will  should  refer  to  the  surrender :  Manwood's 
cue,  Gary's  Reports,  25,  ed.  1650.  Then  as  to  the  time  of  the  execution,  we 
are  of  opinion  that  the  power  is  not  restricted  to  the  time  of  Mrs.  Warren's 
eoTertare :  the  words  are  not  <'  during  her  coverture,"  or  whilst  she  shall  be 
covert,  but  ''  notwithstanding  her  coverture,  and  as  if  she  were  sole  and  un- 
married;" they  were  plainly  intended  to  enable  her  to  make  a  will  whilst 
married  as  if  she  were  sole,  but  not  to  disable  her  if  she  should  actually  be- 
come sole. 

r^^lSt  *Witb  respect  to  the  third  question  there  is  more  difficulty.  In  the 
^  '  -*  case  of  Doe  dem.  Clarke  v.  Ludlam,  7  Bing.  275,  it  was  held  that  copy- 
holds would  pass  under  general  words  in  a  will  made  since  the  stat.  55  G.  3,  c. 
192,  although  there  had  been  no  surrender ;  but  it  does  not  follow  that  they 
will  pass  under  such  words  in  a  will  made  previously  to  the  statute.  We  have 
not  found  any  authority  upon  the  point ;  but  looking  to  the  state  of  the  law 
prerious  to  the  statute,  and  to  the  words  of  the  statute,  we  are  of  opinion,  that 
this  will  is  not  a  disposition  or  devise  of  the  copyhold  lands  to  which  Mrs. 
Warren  was  admitted  in  1790 ;  and  therefore,  that  the  statute  does  not  cure 
the  want  of  a  surrender.  The  words  of  the  statute  are,  ''  that  in  all  cases 
where,  by  the  custom  of  any  manor  in  England  or  Ireland,  any  copyhold  tenant 
of  such  manor  may  by  his  or  her  last  will  and  testament  dispose  of  or  appoint 
bis  or  her  copyhold  tenements,  the  same  having  been  surrendered  to  such  uses 
as  should  be  declared  by  such  last  will  and  testament,  every  disposition  or 
charge  made  or  to  be  made  by  any  such  last  will  and  testament,  by  any  person 
who  shall  die  after  the  passing  of  this  act,  of  any  such  copyhold  tenements,  or 
of  any  right,  title,  or  interest  in  or  to  the  same,  shall  be  as  valid  and  effectual, 
to  all  intents  and  purposes,  although  no  surrender  shall  have  been  made  to  the 
nse  of  the  last  will  and  testament  of  such  person,  as  the  same  would  have  been 
if  a  surrender  had  been  mado  to  the  use  of  such  will."  If  the  will  had  con- 
tained an  express  devise  of  copyholds,  no  doubt  this  statute  would  have  applied 
r*7U1  ^  ^^  present  case,  for  the  words  are  ''  made  or  to  be  *made ;"  or  if 
*-  ^  there  had  been  an  implied  devise  of  copyholds,  the  same  consequence 
would  have  followed.  But  if  there  be  neither  one  nor  the  other,  and  if  the 
legal  effect  of  the  words  of  the  will  be  to  raise  the  presumption  that  the  testa- 
trix, at  the  time  of  making  the  will,  intended  the  copyholds  not  to  pass,  the 
statute  cannot  alter  that  presumption,  and  supply  a  different  intent.  Now  it 
has  been  established,  by  a  long  series  of  cases  prior  to  the  statute,  that  general 
words  in  a  will  are  not  to  be  applied  to  copyholds  which  have  not  been  surren- 
dered to  the  use  of  the  will,  if  there  be  freehold  lands  on  which  they  can  ope- 
rate, because  the  absence  of  a  surrender  shows  that  the  testator  intended  that 
they  should  not  be  so  applied.  It  follows  that,  when  this  will  was  made,  it  was 
not  a  disposition  by  will  of  the  copyholds  not  surrendered ;  and  neither  the 
statute,  nor  anything  that  has  happened  since,  can  alter  the  fact  and  make  it 
such  a  disposition.  The  case  of  Doe  v.  Ludlam,  7  Bing.  275,  rests  on  a  totally 
different  ground,  for  there  the  will  was  made  since  the  statute ;  and  it  seems 
clear  that  the  statute,  by  rendering  a  surrender  unnecessary,  has  done  away  with 
the  presumption  of  the  testator's  intention  arising  from  the  absence  of  a  sur- 
render. 
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Upon  the  whole,  therefore,  we  are  of  opinion  that  the  lessor  of  the  plaintiff 
is  entitled  as  to  all  the  lands  except  those  to  which  Mrs.  Warren  was  admitted 
in  1790,  and  that,  as  to  those,  the  defendant  is  entitled. 

Judgment  accordingly. 


♦HARE  V,  HORTON.    Nov.  18.  [;*715] 

A.,  by  a  deed  of  mortgage,  granted,  bargained,  sold,  released,  and  confirmed  to  B.  (in 
his  possession  then  being  by  a  previoos  bargain  and  sale^,  an  iron  foundery  and  two 
dwelling-houses,  &e.,  and  tiie  appurtenances ;  together  with  all  grates,  boilers,  bells, 
and  other  fixtures  in  and  about  the  said  two  dwelling-houses  ;  and  all  trees,  houses, 
cottages,  commons,  &c.,  easements,  profits,  &c.,  to  &e  said  foundery,  messuages,  and 
lands  appertaining.  There  were  cranes,  presses,  a  steam-engine,  and  other  fixtures 
in  the  foundery,  used  for  the  purposes  of  the  business  carried  on  there,  and  valued  at 
600/. :  Held,  that  the  specification  of  the  grates  and  other  fixtures  in  and  about  th« 
dwelling-houses,  showed  that  those  in  the  foundery  were  not  intended  to  pass,  though 
they  would  have  passed  if  the  others  had  not  been  mentioned. 

Declaration  stated,  that  an  iron  foundery,  messuages,  and  cranes,  boilers,  and  other 
machinery,  &c.,  which  were  described,  were  in  the  possession  of  plaintiff^s  tenant, 
the  reversion  belonging  to  plaintiff ;  and  that  defendant,  contriving  to  injure  plaintiff 
in  his  reversionary  interest,  while  he  was  such  reversioner,  broke  and  entered  the 
said  founderies,  machinery,  &c.,  and  messuages,  with  the  appurtenances,  cranes, 
boilers,  &c.,  tore  up,  broke  down  and  prostrated  the  same ;  seized,  carried  away,  and 
converted  the  maclunery,  &c.,  and  the  cranes,  boilers,  &c.,  affixed  to  plaintiff's  rever- 
sionary interest,  and  scattered  and  spread  the  same  with  rubbish,  greatly  injuring  the 
said  reversionary  estate.  Plea,  not  guilty.  At  the  trial  it  appeared  that  the  plain- 
tiff had  no  right  to  the  fixtures :  Held,  nevertheless,  that  enough  appeared  on  this 
declaration  to  support  a  verdict  for  the  plaintiff  for  unnecessary  damage  done  in 
removing  the  fixtures,  of  which  proof  had  been  given. 

Pl»ntiff  at  the  trial  produced  a  deed  of  mortgage,  executed  to  him  by  defendant  The 
latter  proved  that  on  executing  it  he  handed  it  to  his  own  agent,  intending  it,  as  he 
alleged,  to  remain  as  an  escrow,  till  the  performance  of  a  certain  agreement  by  ano- 
ther party  to  the  mortgage :  Held,  that  the  possession  of  it  by  plaintiff  was  prima 
facie  evidence  that  it  had  been  delivered  to  him  as  a  deed. 

Ca8E.  The  declaration  stated  that  before  and  at  the  time,  &c.,  divers,  to 
wit,  ten  iron  founderies,  machinery,  apparatus  and  furniture,  ten  messuages  or 
dwelling-houses,  ten  warehouses,  ten  shops,  ten  yards,  and  ten  gardens,  with 
the  appurtenances,  situate,  &c.,  and  divers,  to  wit,  twenty  cranes,  twenty  boilers, 
twenty  furnaces,  twenty  steam-engines,  &c.  (describing  many  other  articles  of 
machinery),  twenty  desks,  twenty  tables,  &c.  (describing  other  furniture,  and 
tools),  were  in  the  possession  and  occupation  of  William  Bailey,  as  tenant 
thereof  to  the  plaintiff,  the  reversion  thereof  belonging  to  plaintiff:  and  that 
defendant,  contriving  and  intending  to  injure  plaintiff  in  his  reversionary  estate 
in  the  said  founderies,  machinery,  &c.,  with  the  cranes,  boilers,  &c.,  whilst  the 
same  were  in  the  possession  of  W.  B.  as  tenant  to  plaintiff,  and  whilst  plaintiff 
was  80  interested  *in  the  same  as  aforesaid,  viz.,  on,  &c.,  wrongfully  and  r^TiQi 
unjustly,  without  the  leave,  and  against  the  will  of  plaintiff,  "  broke  and  *-  ^ 
entered  the  said  iron  founderies,  machinery,  apparatus,  and  furniture,  messuages 
or  dwelling-houses,  warehouses,  &c.,  with  the  appurtenances,  cranes,  boilers, 
and  furnaces,  and  other  goods  and  chattels  before  mentioned,  and  tore  up,  broke 
down,  pulled  to  pieces,  prostrated,  and  destroyed  the  same,  and  seized,  took, 
and  carried  away,  and  afterwards,  on,  &c.,  converted  to  his  own  use,  the  said 
machinery,  apparatus  and  furniture,  boilers,  cranes,  and  furnaces,  and  other 
goods  and  chattels  before  mentioned,  and  things  which  were  affixed  to  the 
reversionary  estate  and  interest  of  the  said  plaintiff  in  the  said  iron  founderies, 
machinery,  apparatus,  furniture,  messuages  or  dwelling-houses,  warehouses,  Jbc^ 
with  the  appurtenances,  cranes,  boilers,  &c.,  and  other  goods  and  chattels  before 
mentioned,  and  scattered  and  spread  the  same  over  with  large  quantities  of 
bricks,  stones,  mortar,  and  rubbish,  and  continued  the  same  so  scattered  and 
spread,  greatly  injuring  the  said  reversionary  estate  of  the  said  plaintiff  therein. 
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from  thence  hitherto/'  By  means  whereof  plaintiff  was  greatly  injured  in  his 
said  reversionary  estate  of  and  in  the  said  iron  foanderies,  machinery,  &c.  There 
was  also  a  count  in  trover  for  like  goods  and  chattels  to  those  above  mentioned. 
Plea,  not  guilty. 

At  the  trial  before  Pabke,  J.,  at  the  Stafford  Spring  assizes,  1833,  the  fol- 
lowing facts  appeared.  In  December,  1830,  Bailey  entered  into  an  agreement 
with  the  defendant  to  buy  of  him  the  fee-simple  of  an  iron  foundery,  lands,  and 
dwelling-houses,  at  Great  Bridge,  in  Staffordshire,  for  4,500/.;  and  at  the  same 
r*7l71  ^^^^  ^^^  parties  signed  *an  agreement,  not  under  seal,  for  the  purchase 
L  -'by  Bailey  of  the  defendant's  good  will  in  his  business  of  a  gasometer- 
maker  at  200/.,  and  also  of  his  stock  and  implements  of  trade,  tools  and  fixtures, 
in  the  warehouses,  shops,  &c.,  occupied  by  him  at  Great  Bridge  aforesaid,  at  a 
valuation  to  be  taken  as  in  the  agreement  was  mentioned,  the  amount  to  be  paid 
by  instalments  at  stated  periods,  and  the  payment  to  be  secured  by  certain  pro- 
missory notes :  and  it  was  further  agreed,  that  the  defendant  should  have  the 
use  of  a  house  and  garden,  &c.,  part  of  the  premises,  till  Christmas,  1831,  and 
should  be  at  liberty  to  finish  certain  works,  then  in  the  course  of  manufacture, 
upon  the  said  premises.  For  the  purpose  of  raising  a  part  of  the  purchase- 
money,  Bailey  and  the  defendant  executed  a  mortgage  deed  to  the  plaintiff, 
which  was  in  substance  as  follows : — 

By  indenture,  bearing  date  the  22d  of  February,  1831,  between  the  defendant 
of  the  first  part,  William  Spurrier  of  the  second  part,  the  said  William  Bailey 
of  the  third  part,  and  the  plaintiff  of  the  fourth  part,  reciting  certain  indentures 
of  lease  and  release  of  the  7th  and  8th  of  December,  1825,  whereby  all  that 
iron-foundery,  together  with  the  two  dwelling-houses,  warehouses,  shops,  yards, 
earden,  and  appurtenances  thereto  belonging,  situate  at  or  near  Great  Bridge, 
&c.,  formerly  in  the  occupation,  &c.,  and  also  all  that  close,  called  the  Foundery 
Field,  situate  near  Great  Bridge  aforesaid,  adjoining,  &c.,  then  in  the  occupa- 
tion, &c.,  together  with  their  rights,  members,  and  appurtenances,  were  con- 
veyed, limited,  and  assured  to  such  uses  as  the  defendant  should  appoint,  and  in 
default  of  appointment,  to  the  use  of  him  and  his  assigns  during  his  life,  with  a 
limitation  to  the  use  of  Spurrier,  his  executors,  &c.,  during  the  life  of  the  de- 
P^T'iQ-i  fendant,  remainder  to  the  use  of  the  defendant  in  fee;  ^reciting  also, 
L  '  ^  that  the  defendant  had  contracted  with  Bailey  to  sell  him  the  fee-simple 
of  the  foundery,  messuages,  lands,  and  other  hereditaments  intended  to  be  by 
that  deed  appointed  and  released,  for  4500/. ;  reciting  also,  that  Bailey  had  re- 
quested the  plaintiff  to  lend  him  3500/.  to  enable  him  to  complete  the  purchase, 
and  the  plaintiff  had  agreed  to  do  so  on  having  the  said  sum  and  interest  thereon 
secured  by  mortgage  on  the  said  foundery,  messuages,  lands,  and  other  here« 
ditaments.  as  after  mentioned :  it  was  witnessed,  that,  in  pursuance  of  the  agree- 
ment on  the  part  of  the  defendant,  and  in  consideration  of  1000/.,  part  of  the 
purchase-money,  paid  to  him  by  Bailey,  and  8500/.,  the  residue,  paid  to  him  by 
the  plaintiff,  and  by  virtue  of  the  above-mentioned  power  of  appointment,  the 
defendant  appointed  that  the  foundery,  messuages,  lands,  and  other  heredita- 
ments after  mentioned,  &c.,  with  their  appurtenances,  should  go  and  remain  to 
the  use  of  the  plaintiff  in  fee,  upon  the  trusts,  &c.,  after  mentioned.  And  Spur- 
rier, in  consideration,  &c.,  and  at  the  request  and  by  the  direction  of  the  de- 
fendant and  Bailey,  did  bargain  and  sell,  and  the  defendant,  at  the  request,  &o., 
of  Bailey,  did  grant,  bargain,  sell,  alien,  release,  and  confirm  to  the  plaintiff  (in 
his  possession  then  being  by  a  previous  bargain  and  sale),  and  his  heirs,  all  and 
singular  the  said  iron-foundery,  together  with  the  said  dwelling-houses,  ware- 
houses, shops,  yards,  gardens,  and  appurtenances  thereunto  belonging,  and 
thereinbefore  more  particularly  described,  and  then  in  the  occupation,  &c. ;  and 
also  all  that  close  called  the  Foundery  Field,  before  described,  and  the  dwelling- 
houses  or  buildines  erected  thereon,  and  all  other  the  hereditaments  conveyed 
in  and  by  the  before-recited  indentures  of  lease  and  release  (with  the  exception 
r*7l91  ^"^'^^^  m^de  of  certain  mines,  minerals,  &c.) ;  *^^  together  with  all 
■-        ^  grates,  boilers,  bells,  and  other  fixtures  in  and  about  the  said  two  dwelling- 
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houses  and  the  hrewhouses  thereto  helonging;  and  all  fruit  and  other  trees 
growing  upon  the  said  premises;  and  all  houses,  cottages,  out-houses,  edifioesi 
huildings,  bams,  stables,  yards,  gardens,  orchards,  closes  of  land,  meadow  and 
pasture  feedings,  woods,  underwoods,  and  the  ground  and  soil  thereof,  commons, 
&c.,  and  other  commonable  rights,  hedges,  ditches,  fences,  mounds,  ways,  paths, 
waters,  water-oourses,  liberties,  privileges,  easements,  profits,  commodities,  ad- 
vantages, and  emoluments  whatsoever  to  the  said  foundery,  messuages,  lands, 
and  other  hereditaments  hereby  released  or  otherwise  assured,  or  intended  so  to 
be,  or  any  of  them  respectively,  belonging  or  in  anywise  appertaining,  or  ac- 
cepted, reputed,  held,  &c.,  as  part,  parcel,  or  member  of  the  same,  or  any  of 
them  respectively ;  and  the  reversion  and  reversions,  remainder  and  remainders; 
yearly  and  other  rents  and  profits  of  the  said  foundery,  messuages,  lands,  and 
other  hereditaments  hereby  released,  &c.,  and  every  part  and  parcel  of  the  same, 
with  their  and  every  of  their  rights,  members,  and  appurtenances ;  and  all  the 
estate,  right,  title,  interest,  &c.,  of  the  said  William  Spurrier  and  Joshua  Horton 
(the  defendant),  and  each  of  them,  of,  into,  and  out  of  the  said  foundery,  mes- 
suages, lands,  and  other  hereditament49,  and  every  part  and  parcel  of  the  same, 
with  their  rights,  &c.  /'  habendum  to  the  plaintiff  in  fee,  upon  and  for  the  trusts, 
intents,  and  purposes,  and  with,  and  subject  to  the  powers,  provisoes,  agree- 
ments, and  declarations  thereinafter  expressed  concerning  the  same.  The  deed 
also  contained  a  proviso  for  reconveyance  by  the  plaintiff  to  Bailey,  his  heirs, 
&c.,  on  repayment  of  the  3500/.,  and  interest;  a  power  to  the  mortgagee  to  seU 
on  default  in  '^'pay ment  of  the  principal  or  interest ;  and  a  proviso,  that  rinnnn-) 
Bailey  should  hold  and  receive  the  rents,  issues,  and  profits  of  the  here-  ^  ^ 
ditaments  by  that  indenture  appointed  and  released,  without  let,  &c.,  by  the 
plaintiff,  until  such  default  should  be  made. 

The  above  deed  was  executed  by  the  defendant  and  Spurrier  (neither  the 
plaintiff  nor  any  person  on  his  behalf  being  present),  and  witnessed  by  Mr. 
FellowSy  the  defendant's  attorney,  and  Mr.  Galdecott,  his  mining  agent.  The 
deed  was  then  delivered  to  Galdecott,  but  there  was  no  evidence  of  his  having 
delivered  it  to  the  plaintiff,  except  that  the  plaintiff  produced  it  at  the  trial. 

Bailey  was  let  into  possession,  and,  at  the  time  next  mentioned,  was  in  the 
exclusive  occupation  of  the  premises,  machinery,  and  other  property,  except  the 
house  and  garden  mentioned  in  the  agreement  of  December,  1880.  In  Jane, 
1831,  a  dispute  having  arisen  between  Bailey  and  the  defendant  as  to  the  ful- 
filment of  that  contract,  the  defendant,  with  a  number  of  men,  entered  the 
foundery,  carried  away  the  tools  and  other  movables,  and  severed  and  took 
away,  among  other  things,  a  steam-engine,  cranes,  presses,  frames  for  gasometers, 
and  other  apparatus,  all  fixed  into  the  earth  or  walls,  doing  thereby  much  nn- 
necessary  damage  to  the  premises.  For  the  injuries  caused  by  this  proceeding 
to  the  plaintiff's  reversionary  interest,  the  present  action  was  brought.  The 
value  of  the  fixtures  and  tools  was  stated  at  the  trial  to  be  1545Z.  The  plaintiff 
was  nonsuited,  but  leave  given  to  move  to  enter  a  verdict  for  600/.,  the  value 
of  the  fixtures,  or  35/.,  the  amount  of  damage  done  to  the  freehold  in  removing 
them.  The  points  reserved  were :  First,  Whether  the  fixtures  annexed  to  the 
foundery  passed  to  the  plaintiff  by  the  '^'mortgage  of  February,  1831 7  rr7211 
Secondly,  Whether  on  the  present  declaration,  the  plaintiff  could  recover  ^ 
for  the  alleged  injury  to  the  freehold?  Thirdly,  Whether  the  instrument  of 
mortgage  was  delivered  as  a  deed,  or  only  as  an  escrow  ?  A  rule  nisi  having 
been  obtained, 

Maule  and  E,  V.  Richard$  now  showed  cause.  As  to  the  first  question,  Ex 
parte  Quincy,  1  Atk.  477,  as  far  as  it  is  an  authority  on  the  point,  tends  to 
show  that  the  fixtures  would  not  pass  by  the  mortgage-deed.  The  language 
there  used  is  indeed  loose,  and  no  satisfactory  reason  is  assigned.  But  in  the 
present  case,  the  words  of  the  deed  clearly  show  the  intention  not  to  pass  the 
fixtures  belonging  to  the  foundery.  The  grant  is,  *^  of  the  said  iron-foondery, 
together  with  the  said  dwelling-houses,  warehouses,''  &c. ;  after  which  nothing 
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is  said  of  the  fixtures  belonging  to  the  foundry,  but  the  deed  goes  on ;  ''  together 
with  all  grates,  boilers,  bells,  and  other  fixtures  in  and  about  the  said  two  dwell- 
ing-houses, and  the  brewhouses  thereto  belonging."  [Patteson,  J.  If  there 
are  tlyee  houses  mentioned,  and  a  grant  of  fixtures  refers  only  to  those  in  two, 
can  it  be  said  that  those  in  the  third  will  pass  ?]  The  maxim,  '*  expressio  unius 
est  exciusio  alterius,"  would  apply.  But  the  case  here  is  even  stronger,  for  the 
general  mention  of  fixtures  is  preceded  by  that  of  *^  grates,  boilers,  and  bells '/' 
and  the  rule  is,  that  where  an  enumeration  begins  with  the  mention  of  particu- 
lar things,  subsequent  general  words  only  carry  things  ejusdem  generis.  If, 
therefore,  the  enumeration  in  this  case  had  been  applicable  to  the  foundry  as 
r*7091  ^^^^  ^  ^^^  dwelling-houses,  still  the  griint  would  not  have  passed  *fix- 
■-''-'  tures  of  a  more  important  kind  than  those  first-named.  The  Court,  in 
oonstming  an  instrument  like  this,  may  look  to  the  intention  of  the  parties,  as 
was  done  in  Colegrave  v.  Dias  Santos,  2  B.  &  C.  76,  and  if  matter  dehors  the 
deed  be  admissible  to  explain  that  intention  (which  was  left  undetermined  in 
Thresher  r.  The  London  Waterworks  Company,  2  B.  &  C.  608),  the  agreement 
of  December,  1830,  goes  far  to  show  that  the  fixtures  in  question  were  not  meant 
to  pass  to  the  plaintifi*  by  this  mortgage.  As  to  the  second  point,  if  these  fix- 
tures did  not  so  pass  by  the  deed,  there  is  no  proof  of  any  injury  sustained  by 
the  plaintiff,  to  which  the  declaration  is  applicable.  Thirdly,  the  instrument 
of  mortgage  was  delivered  by  the  defendant  to  Caldecott  merely  as  an  escrow, 
to  be  the  defendant's  deed  on  the  performance  of  the  previous  agreement  by 
Bailey,  and  any  misconduct  of  Caldecott  in  parting  with  it  before  the  proper 
time  could  not  alter  its  nature.  It  is  indeed  laid  down  in  Com.  Big.  Fait  (A. 
3),  that  if  one  deliver  a  writing,  as  his  deed,  to  a  stranger,  to  be  delivered  to 
the  party  upon  performance  of  a  condition,  it  shall  be  his  deed  presently,  and 
if  the  party  obtains  it,  he  may  sue  before  the  condition  performed,  and  Dcgory 
V.  Roe  (1  Leon.  152;  but  see  Moore,  300,  S.  C. ;  see,  also,  13  Vin.  Abr.  Faits, 
M.)  is  cited.  But  it  is  pointed  out  in  Johnson  v.  Baker,  4  B.  &  Ad.  442,  that 
that  dictum  in  Comyn  rests  upon  an  erroneous  report  of  the  case  referred  to, 
which  was,  in  fact,  decided  the  contrary  way. 

Tal/ourdf  Serjt.,  Cripps,  and  Hoggins,  contr^.  The  fixtures  in  the  foundry 
passed  by  the  mortgage  deed.  Accessorium  sequitur  suum  principale,  Shepp. 
r*72^1  ^^^^^'^^-  *^^9  7th  edit,  by  Mr.  Preston,  and  it  is  there  laid  down  that, 
I-  -^  ''  by  the  grant  of  mills,  the  waters,  floodgates,  and  the  like,  that  are  of 
necessary  use  to  the  mills,  do  pass  ',"  and  the  editor  adds,  **  also  a  stone  belong- 
ing to  the  mill,  though  separated  from  the  mill  to  be  new-worked."  In  the 
present  case,  many  of  the  articles  were  necessary  for  the  purposes  of  the  iron 
foundry,  or  for  carrying  on  the  business  of  a  gasometer-maker.  [Patteson,  J. 
In  Place  v,  Flagg,  4  Man.  &  By.  277,  it  was  held,  that  by  mortgage  of  a  mill 
the  mill-stones  and  tackling  passed.  There  will  hardly  be  any  dispute  on  this 
point ;  the  question  will  be,  whether  the  effect  of  the  deed  as  to  these  fixtures 
is  not  limited  by  the  subsequent  parts.]  The  express  mention  of  the  fixtures 
in  and  about  the  dwelling-houses  will  not  prevent  the  Qxtures  at  the  foundry 
from  passing  by  the  general  words  ''  the  said  iron  foundry." — <'  If  a  man  has  a 
house  in  A.,  and  houses  and  lands  in  B.,  and  devises  his  house  in  A.  to  one, 
and  (having  demised  the  houses  and  lands  to  D.  rendering  rent)  all  those  his 
lands,  meadow,  and  pasture  in  B.  to  another,  his  houses  there  pass  by  the  word 
lands,  thouffh  he  mentions  his  house  in  A.  expressly '"  Com.  Dig.  Grant,  E.  3, 
citing  2  Roll.  57,  1.  20.  Where  the  land  is  granted,  everything  which  is  inse- 
parable from  the  soil  must  pass.  If  houses  would  pass,  the  same  reason  would 
extend  to  the  cranes  in  this  case,  which  are  fixed  deeply  in  the  ground.  And 
deeds  are  to  be  construed  most  strictly  against  the  grantor.  This  is  an  acknow- 
ledged principle  of  law,  and  the  rule  for  construing  maxims  and  applying  them 
in  practice,  is  to  see  if  they  go  in  accordance  with  and  extend  an  acknowledged 
r*7941  '^'principle ;  but  to  give  the  effect  contended  for  to  the  maxim  expressio 
■-        -^  unius,  &c.  (which  is  rather  a  maxim  of  reason  than  of  law),  would  be 
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to  contract  the  operation  of  the  principle  jnst  referred  to.  If  the  tldngs  ex- 
pressed had  been  such  as  would  not  necessarily  pass  bj  the  deed,  as  benches, 
weights  and  scales,  or  water-tubs,  the  naming  of  these  would  have  excluded 
other  things  of  the  same  description  not  named.  But  the  fixtures  in  question 
did  not  require  to  be  named  or  referred  to  in  this  deed,  and  the  mention  of 
them  should  not  prejudice  the  plaintiff,  for  utile  per  inutile  non  vitiatur.  Any 
mention  of  them  was  nugatory :  ''  expressio  eorum  quse  tacit^  insunt,  niKU 
operatur."  If  the  fixtures  mentioned  be  understood  as  those  of  the  dwelling- 
houses  and  brewhouses  only,  it  may  be  that  those  particular  fixtures  were  men- 
tioned from  an  apprehension  that  they  might  otherwise  have  been  understood 
to  be  removable  as  tenant's  fixtures,  upon  the  grounds  stated  in  Orymes  v. 
Boweren,  6  Bing.  437,  though  no  such  question  could  arise  as  to  those  in  the 
foundry.  As  to  these  last,  Ex  parte  Quincy,  I  Atk.  477,  is  no  decision  in  fa?or 
of  the  defendant,  for  it  does  not  appear  that  that  case  waa  finally  decided;  and 
if  the  language  there  used  raises  any  doubt,  Colegrave  v,  Dias  Santos,  2  B.  &  G. 
76,  shows  clearly  that  fixtures  will  pass  by  a  conveyance  of  the  freehold,  if  there 
be  no  contrary  intention  expressed  :  Thresher  v.  The  East  London  Waterworks 
Company,  2  B.  &  C.  608,  supports  the  same  proposition ;  and  these  cases  show 
Ex  parte  Quincy  to  be  no  authority,  for  the  purpose  for  which  it  is  cited.  It 
might  further  be  contended,  if  necessary,  that,  the  machinery  and  engines  let 
into  the  Aground  passed  under  the  description  of  '<  edifices  and  build-  r^yoci 
ings,"  <<  to  the  said  foundry,  messuages,  lands,  &c.,  belonging;"  Naylor  *-  ^ 
V.  Collioge,  I  Taunt.  19.  That  was  a  case  of  annexations  made  to  the  freehold 
by  a  tenant  for  the  purposes  of  trade ;  yet  it  was  held  that  the  right  to  remo?e 
was  controlled  (#s  to  the  buildings  let  into  the  soil)  by  the  covenant  to  yield  up 
all  buildings  in  good  repair :  and  tho  Court  said  that  if  there  had  been  an  in- 
tention to  exclude  anything,  it  should  have  been  expressed.  Here,  even  sup- 
posing that  the  machinery  might  have  been  removed  before  the  vendor  gave  up 
possession,  still,  after  the  plaintiff  had  possession,  the  right  was  gone :  ColegraTe 
V,  Dias  Santos,  2  B.  &  C.  76,  and  Lee  v,  Risdon,  7  Taunt.  188,  there  cited. 
The  defendant  is  estopped  from  denying  that  the  plaintiff  had  received  posses- 
sion by  his  own  mortgage  deed,  where  he  releases  to  the  plaintiff  the  premises 
<<  in  his  possession  then  being,"  &c.  In  Steward  v.  Lombe,  1  B.  &  B.  506,  l&nd 
had  been  mortgaged,  together  with  a  windmill  which  was  upon  it,  fastened  to 
the  soil,  but  capable  of  being  removed ;  the  mortgagor  remained  in  possession ; 
but  it  was  nevertheless  held,  that  the  conveyance  to  the  mortgagee  prevented  a 
creditor  of  the  mortgagor  from  taking  the  mill  under  a  fi.  fa.  The  present  deed 
clearly  expresses  the  intention  of  the  defendant  and  Spurrier  to  pass  to  the 
plaintiff  every  right  and  interest  which  they  had  in  these  premises.  The  only 
exception  from  the  grant  is  of  the  mines  and  minerals  reserved  by  the  indentures 
of  1825  :  no  exception  is  made  of  fixtures. 

Secondly,  the  declaration  is  in  an  ordinary  form,  and  it  was  not  necessary  to 
prove  all  the  allegations.  It  alleges  that  the  defendant  broke  and  entered  the 
♦iron-foundries,  machinery,  messuages,  dwelling-houses,  &c.,  and  tore  rttTogi 
up,  broke  down,  prostifated  and  destroyed  the  same.  That  includes  the  ^  ' 
buildings  as  well  as  machinery ;  the  declaration,  therefore,  does  state  an  injuiy 
to  the  substance  of  the  freehold.  If  the  defendant  had  a  right  to  take  the  fix- 
tures, he  is  liable  for  injuring  the  premises.  It  was  an  excess,  which  might 
have  been  new  assigned  in  an  action  of  trespass,  if  the  plaintiff  had  been  in  a 
situation  to  bring  one :  it  was  also  proveable  under  the  general  issue. 

Aj9  to  the  other  point,  the  deed  is  found  in  the  possession  of  the  plaintiff* 
The  production  of  it  by  him  was  sufficient,  prim&  facie,  to  show  that  it  was  de- 
livered to  him  as  a  deed.  It  did  not  lie  upon  the  plaintiff  to  prove  that  Bailej 
had  performed  his  part  of  the  agreement  between  him  and  the  defendant. 

Parke,  J.'  I  am  of  opinion,  and  the  rest  of  the  Court  agree  with  me,  that 
this  rule  must  be  made  absolute  to  a  certain  extent.     The  first  question  is,  whe- 

>  DiKXAN,  C.  J.,  was  attending  the  PriTy  Cotmoil. 
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ther  the  fixtores  at  the  fonndrj  passed  to  the  plaintiff  by  the  mortgage-deed. 
Looking  at  all  parts  of  the  deed,  and  especially  in  the  manner  in  which  the  con- 
Tejaoce  is  qualified  as  to  fixtures  by  the  reference  to  the  dwelling-houses,  I  am 
of  opinion  that  the  fixtures  in  question  did  not  pass.  Primd.  facie,  the  mere 
eoDTcjance  of  the  fonndry  would  have  passed  them ;  but  we  must  look  to  the 
deed  to  see  how  far  that  is  controlled  by  subsequent  words ;  and  I  think  no 
niaonable  person  can  doubt,  that,  if  a  transfer  of  those  fixtures  had  been  con- 
templated, different  expressions  would  have  been  used.  The  granting  part  of 
r*7271  ^^^  ^^  (^  which  the  appointing  '^'part  refers)  is  as  follows.  (His 
!>  ^  Lordship  then  read  the  description  of  the  premises,  and  other  matters 
eonvejed,  as  it  is  set  out,  ant^,  pp.  718,  719.)  Now,  I  think  it  is  impossible  to 
suppose  that  if  the  parties  making  this  grant  had  intended  to  convey  by  it  fix- 
tores  which  are  valued  at  more  than  600/.,  they  would  have  omitted  to  mention 
those,  and  inserted  others  which  are  of  much  less  importance.  It  seems  to  me, 
dierefore,  that  the  intention  was  to  pass  the  walls  of  the  foundry  and  nothing 
more;  and  consequently  the  plaintiff  must  fail  as  to  that  part  of  the  case. 
Then  is  he  entitled  to  recover  35/.  for  the  alleged  injury  to  the  reversion? 
When  I  first  looked  into  the  declaration,  I  thought  it  did  not  meet  the  case  in 
this  respect :  it  is  only  upon  examining  it  n^ore  narrowly  that  I  find  enough 
BtAted  to  entitle  the  plaintiff  to  recover.  The  real  complaint  is,  the  entry  of  the 
defendaat  to  take  away,  and  his  taking  away  these  fixtures.  But  the  first  count 
eontftins  a  number  of  allegations,  which  may  be  read  disjunctively.  It  states 
that  the  defendant  entered  into  ten  iron-foundries,  machinery,  apparatus,  and 
fbnitore,  ten  messuages,  &c.,  and  twenty  cranes,  &c.,  in  the  possession  of 
Btiiej  as  tenant  to  the  plaintiff.  There  is  nothing  which  obliges  the  plaintiff 
to  siiow  that  Bailey  was  his  tenant  both  of  the  walls  and  the  fixtures;  the  count 
may  therefore  be  read  as  if  it  merely  stated  that  the  foundries  and  messuages  were 
io  Bailey's  possession  as  tenant.  It  then  goes  on  to  state  that  the  defendant,  oon- 
trifiog  to  injure  the  plaintiff  in  his  reversionary  estate  and  interest  in  the  said  iron- 
foDodries,  machinery,  apparatus,  and  furniture,  messuages,  &c.,  with  the  cranes,  &c., 
rrri}Q^  before  mentioned,  tore  up,  broke  down,  pulled  to  pieces,  and  ^destroyed 
\  ^  the  samO;  and  scattered  and  spread  the  same  with  rubbish,  greatly  in- 
jaring  the  plaintiff's  reversionary  interest  therein.  The  allegations  may  be 
takeo  distributively,  and  we  may  read  a  portion  of  the  count  as  if  it  contained 
merelj  the  simple  statement  that  the  plaintiff  was  entitled  to  a  reversionary 
interest  in  the  foundry,  and  the  defendant  wrongfully  entered  into  it  and  pulled 
down  a  part.  That  was  all  which  the  plaintiff  was  under  the  necessity  of  proving. 
The  defendant's  case  is,  that  he  entered  in  exercise  of  a  right ;  but  if  that  had 
been  specially  pleaded,  the  excess  might  have  been  new  assigned,  and  the  jury 
here,  have,  in  effect,  found  such  excess.  Stripping  the  statement  of  unnecessary 
allegations,  it  amounts  to  a  complaint  that  the  defendant,  in  removing  the  fixtures, 
did  a  damage  to  the  premises,  which  need  not  have  occurred  if  the  removal  had 
been  carefdly  made.  The  plaintiff  is  therefore  entitled  to  a  verdict  for  35^. 
ooless  the  instrument  of  mortgage  was  improperly  admitted  as  a  deed.  I  said 
it  the  trial,  that  although  there  was  evidence  that  the  deed  was  at  first  delivered 
u  so  escrow,  yet  its  being  afterwards  found  in  the  plaintiff's  possession  was 
some  evidence  that  the  condition  upon  which  it  was  so  delivered  had  been  com- 
plied with ;  and  the  defendant  should,  if  it  had  been  in  his  power,  have  shown 
the  contrary.     I  still  remain  of  that  opinion. 

Taunton,  J.  On  the  first  point  I  confess  I  have  not  been  able  to  entertain  much 
doubt  It  is  very  plain,  that  if  the  granting  part  of  the  deed  had  only  mentioned  the 
fooodfy,  messuages,  and  dwelling-houses,  the  foundry  fixtures,  as  well  as  those  in  the 
P7291  *^WeUing-houses,  would  have  passed :  there  are  many  cases  which  show  this. 
*-  ^  But  as  the  deed  goes  on  to  say,  <<  together  with  all  grates,  boilers,  bells,  and 
other  fixtures  in  and  am>ut  the  said  two  dwelling-houses,"  I  think  the  mention  of 
these  fixtures  excludes  those  in  the  foundry,  on  the  principle,  <<  expressio  unius  est 
exclosio  alterius."  Why,  it  may  be  asked,  were  these  particular  ones  mentioned 
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if  the  whole  were  intended  to  pass  ?  Besides,  the  mention  of  bells  and  other 
fixtures  of  an  inferior  kind,  shows  that  fixtures  of  greater  value  and  on  a  larger 
scale  were  not  contemplated.  And  in  the  recital  of  the  plaintiff's  agreement  to 
lend  money,  in  the  early  part  of  the  deed,  it  does  not  appear  that  any  secnrity 
was  proposed  beyond  that  of  the  real  property.  As  to  the  second  point,  the 
declaration  is  nearly  silent  on  that  which  is  the  real  gist  of  the  action ;  namely, 
the  taking  away  of  the  fixtures  without  due  e^xe  to  avoid  damaging  the  premises. 
Almost  the  whole  of  the  first  count  is  pointed  to  acts  of  force,  not  negligence, 
and  seems  to  have  been  framed  on  the  speculation  that  the  taking  of  the  fixtures 
could  be  made  the  cause  of  action.  There  are,  however,  some  words  in  that 
count  which  cannot  be  rejected,  and  which  amount  to  an  allegation,  divisible 
from  the  rest,  of  a  cause  of  action  upon  which  the  plaintiff  is  entitled  to  recover. 
It  is  stated  that  the  defendant  broke  and  entered  the  iron-foundries,  machinery  and 
apparatus,  and  tore  up,  broke  down,  pulled  to  pieces,  prostrated  and  destroyed  the 
same ;  that  is,  all  these,  or  some  one  of  these  things,  which  includes,  among  the 
rest,  the  walls  of  the  foundry :  and  that  so  the  plaintiff  was  damaged  in  his  re- 
versionary interest  to  an  amount  covering  the  sum  found  by  the  jury.  We 
cannot  say,  therefore,  that  the  declaration  is  wholly  beside  the  cause  of  action. 
As  to  the  third  point,  the  '''fact  of  the  deed  being  in  the  plaintiff's  posses*  r^-oni 
sion  was  prim&  facie  evidence  of  its  having  been  delivered  to  him  as  a  I-  '  -' 
deed. 

Patteson,  J.  I  have  had  considerable  doubt  on  this  case,  but  am  now  satis- 
fied that  the  mortgage  deed  did  not  carry  the  fixtures.  I  should  be  sorry  to 
bring  ioto  question  the  decision  of  this  Court,  that  a  conveyance  of  premises 
will  pass  all  that  is  attached  to  them :  and  at  first  I  thought  that  the  language 
of  the  appointment  in  this  deed  was  large  enough  to  carry  the  fixtures  in  ques- 
tion ;  but  that  clause  refers  to  the  granting  part ;  and  we  there  find  that  the 
defendant  and  Spurrier  grant  and  confirm  the  iron-foundry,  &c.,  together  with 
all  grates,  bells,  boilers,  and  other  fixtures  in  and  about  the  two  dwelling- 
houses  ;  and,  therefore,  the  rule  applies  *'  expressio  unius  est  exclusio  alterias." 
As  to  the  declaration,  I  am  now  of  opinion,  though  I  at  first  thought  otherwise, 
that  it  is  sufficient  to  include  the  present  cause  of  action.  The  first  count  is  for 
an  injury  to  the  plaintiff's  reversionary  interest  in  houses,  foundry,  and  fix- 
tures. The  plea  of  not  guilty,  if  put  into  other  words,  alleges  that  the  plaintiff 
had  no  reversionary  interest  in  the  fixtures  ;  and,  as  to  the  supposed  injury  to 
the  building,  that  the  defendant  acted  in  exercise  of  his  right,  doing  no  uone- 
cessary  damage.  The  plaintiff,  by  joining  issue,  denies  the  assertion  that  the 
defendant  did  no  unnecessary  damage.  On  the  third  point  a  sufficient  answer  has 
been  given. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiff  for  85^.  on  so  much  of  the 
first  count  as  relates  to  the  injury  to  the  reversion.  The  verdict  to  be  for  the 
defendant  on  the  rest  of  the  first  count,  and  on  the  second. 


♦DOE  dem.  PILKINGTON  v.  WILLIAM  SPRATT.       [*731] 

A.  devised  copyhold  lands  to  his  son  D.  S.  and  his  wife,  and  J.  H.  and  his  wife,  or  the 
survivor  of  them,  for  their  lives;  and  after  the  decease  of  all  of  them,  to  the  m&Ie 
heir-at-law  of  him  the  testator,  his  heirs  and  assigns  for  ever ;  he  then  bequeithed 
legacies  to  three  other  sons,  and  afterwards  died,  leaving  five  sons  and  one  daughter, 
three  by  his  first  wife,  and  three  by  his  second :  Held,  that  the  fee  vested,  at  the 
testator's  death,  in  the  person  who  was  then  his  male  heir-at-law,  and  did  not  remaia 
contingent  until  the  determination  of  the  life  estates. 

Ejsgtmxnt  to  recover  possession  of  a  messuage  and  lands  being  copyhold  of 
the  manor  of  East  and  West  Deeping  in  the  county  of  Lincoln.  At  the  trial 
before  Denman,  C.  J.,  at  the  Spring  assices  for  the  county  of  Lincoln,  1833, 
the  jury  found  a  verdict  for  the  plaintiff,  subject  to  theopinion  of  this  Coarton 
the  following  case : — 
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William  Spratt,  by  his  will  dated  the  10th  of  March,  1801,  devised  as  fol- 
lows : — "  I  give  and  devise  all  that  my  cottage  and  lands,  being  formerly  two 
tenements,  called  the  Customs,  together  held  by  copies  of  court  roll  6f  the 
manor  of  East  and  West  Deeping,  under  the  yearly  rent  of  9$.  and  M.,  with 
the  appurtenances  thereunto  belonging,  unto  my  son  Daniel  Spratt  and  Sarah 
his  wife,  and  James  Hankin  and  Elizabeth  his  wife,  or  the  survivor  of  them, 
daring  their   natural  lives  and  no  longer;   and  after  the  decease  of  all  of 
them  to  the  male  heir-at-law  of  me  the  said  William  Spratt,  his  heirs  and 
assigDs  for  ever.     I  give  and  bequeath  unto  my  sons  Charles,  Urias,  and  James, 
seven  shillings  each,  to  be  paid  within  one  month  after  my  decease.     And  I  do 
hereby  nominate  and  appoint  my  sons  Daniel  Spratt  and  James  Hankin  joint 
executors  of  this  my  will."     According  to  the  custom  of  the  manor,  copy- 
holds  may  be  granted  in  tail.     The  premises  mentioned  in  the  above  devise 
were  those  for  the  recovery  of  which  this  action  was  brought.     The  testator 
died  on  the  10th  of  October,  1801,  leaving  five  sons  and  one  daughter;  Wil- 
~q<)1  Ham  (the  *eldest),  Charles,  and  Elizabeth,  by  his  first  wife;  Daniel,  the 
^      ^-'  eldest  child  by  the  second  marriage,  Urias,  and  James,  by  his  second 
wife.    On  the  28th  of  April,  1802,  Daniel  Spratt,  and  Sarah  his  wife,  and 
Elisabeth  Hankin,  widow  of  the,  above  mentioned  James  Hankin,  the   survi- 
vors of  the  devisees  for  life  mentioned  in  the  devise  above  set  out,  were  duly 
admitted  to  the  said  premises  to  hold  to  them  and  the  survivors  of  them  during 
their  natural  lives.     On  the  Ist  of  October,  William  Spratt,  eldest  son  and  heir- 
at-law  of  the   testator,  was  admitted   to  the  reversion  of  the  said  premises, 
expeetant  on  the  death  of  Daniel  Spratt  and  Sarah  his  wife,  the  then  surviving 
deTisccs  for  life.     On  the  20th  November,  1806,  the  said  William  Spratt  and 
the  devisees  for  life  surrendered  absolutely  to  the  use  of  Benjamin  Handley 
certain  common  rights  in  East  and  West  Deeping,  which  were  appurtenant  to 
the  said  deviacKi  premises ;  and  the  said  Benjamin  Handley  was  admitted  to 
such  common    rights  upon   that  surrender;    and   upon    an   inclosure   which 
tfierwards  took  place,  allotments  were  made  to  him  in  respect  thereof,  of  which 
he  is  still  possessed.     William  Spratt,  the  son,  died  without  issue  and  intestate 
in  1811 ;  and  on  the  17th  January,  1821,  Charles  Spratt,  brother  and  heir-at- 
law  of  the  said  William  Spratt,  was  admitted  to  the  reversion  of  the  premises 
in  question,  expectant  on  the  death  of  the  tenants  for  life.     On  the  14th 
November,  1821,  Charles  Spratt  joined  the  tenants  for  life  in  a  conditional  sur- 
render of  the  premises  in  open  court  to  the  lessor  of  the  plaintifi*,  his  heirs  and 
a&signs,  with  a  proviso  for  redemption  by  Charles  Spratt,  or  the  tenants  for  life, 
or  either  of  them,  their  heirs,  executors,  or  administrators ;  and  the  lessor  of 
r^-oQ-i  the  plaintiff  was  thereupon  duly  admitted  ^according  to  the  effect  of 
^  '     ^  such  surrender.     Charles  Spratt  died  in  the  year  1831,  in  the  lifetime  of 
Daniel  Spratt,  the  last  surviving  tenant  for  life,  leaving  William  his  eldest  son. 
Daniel  Spratt  died  in  1831,  and  upon  his  death,  the  last  named  W.  Spratt  was 
admitted  to  all  the  premises  devised  by  the  will.     By  the  custom  of  the  manor 
of  East  and  West  Deeping,  an  absolute  surrender  operates  to  bar  an  entail. 
The  question  for  the  opinion  of  the  Court  was,  whether  the  remainder  over,  after 
the  death  of  the  tenants  for  life  mentioned  in  the  will,  vested  in  the  son  who 
was  heir-at-law  at  the  time  of  the  testator^s  death,  or  whether  it  vested,  upon 
the  determination  of  the  life  estates,  in  that  William  Spratt  who  was,  upon 
such  determination,  the  male  heir-at-law  of  the  testator.     In  the  former  case 
the  verdict  was  to  stand,  in  the  latter  a  verdict  was  to  be  entered  for  the  defen- 
dant.    This  case  was  argued  in  the  present  term.' 

N.  R.  Clarke  for  the  lessor  of  the  plaintiff.  The  remainder  vested  on  the 
testator's  death  in  his  son  W.  Spratt,  who  was  then  his  male  heir-at-law.  It 
did  not  remain  contingent  until  the  determination  of  the  life  estates.  The 
general  rale  of  law  is  not  to  construe  a  limitation  in  a  will  as  a  contingent 
remainder,  if  it  be  capable  of  being  considered  as  vested ;  and  on  that  princi- 

>  Nov.  16th.    Before  Dbnxan,  C.  J.,  Pa&ki,  Tauntoh,  and  Patteson,  Jb. 
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if  the  whole  were  intended  to  pass  ?  Besides,  the  mention  of  bells  and  other 
fixtures  of  an  inferior  kind,  shows  that  fixtures  of  greater  value  and  on  a  larger 
scale  were  not  contemplated.  And  in  the  recital  of  the  plaintiff's  agreement  to 
lend  money,  in  the  early  part  of  the  deed,  it  does  not  appear  that  any  security 
was  proposed  beyond  that  of  the  real  property.  As  to  the  second  point,  the 
declaration  is  nearly  silent  on  that  which  is  the  real  gist  of  the  action  ;  namely, 
the  taking  away  of  the  fixtures  without  due  ca^e  to  avoid  damaging  the  premises. 
Almost  the  whole  of  the  first  count  is  pointed  to  acts  of  force,  not  negligence, 
and  seems  to  have  been  framed  on  the  speculation  that  the  taking  of  the  fixtures 
could  be  made  the  cause  of  action.  There  are,  however,  some  words  in  that 
count  which  cannot  be  rejected,  and  which  amount  to  an  allegation,  divisible 
from  the  rest,  of  a  cause  of  action  upon  which  the  plaintiff  is  entitled  to  recover. 
It  is  stated  that  the  defendant  broke  and  entered  the  iron-foundries,  machinery  and 
apparatus,  and  tore  up,  broke  down,  pulled  to  pieces,  prostrated  and  destroyed  the 
same ;  that  is,  all  these,  or  some  one  of  these  things,  which  includes,  among  the 
rest,  the  walls  of  the  foundry :  and  that  so  the  plaintiff  was  damaged  in  his  re- 
versionary interest  to  an  amount  covering  the  sum  found  by  the  jury.  We 
cannot  say,  therefore,  that  the  declaration  is  wholly  beside  the  cause  of  action. 
As  to  the  third  point,  the  "'fact  of  the  deed  being  in  the  plaintiff's  posses-  r^-oQi 
sion  was  prim&  facie  evidence  of  its  having  been  delivered  to  him  as  a  ^  -' 
deed. 

Patteson,  J.  I  have  had  considerable  doubt  on  this  case,  but  am  now  satis- 
fied that  the  mortgage  deed  did  not  carry  the  fixtures.  I  should  be  sorry  to 
bring  ioto  question  the  decision  of  this  Court,  that  a  conveyance  of  premises 
will  pass  all  that  is  attached  to  them :  and  at  first  I  thought  that  the  language 
of  the  appointment  in  this  deed  was  large  enough  to  carry  the  fixtures  in  ques- 
tion ;  but  that  clause  refers  to  the  granting  part ;  and  we  there  find  that  the 
defendant  and  Spurrier  grant  and  confirm  the  iron-foundry,  &c.,  together  with 
all  grates,  bells,  boilers,  and  other  fixtures  in  and  about  the  two  dwelling- 
houses  ;  and,  therefore,  the  rule  applies  *'  expressio  unius  est  exclusio  alterius." 
As  to  the  declaration,  I  am  now  of  opinion,  though  I  at  first  thought  otherwise, 
that  it  is  sufficient  to  include  the  present  cause  of  action.  The  first  count  is  for 
an  injury  to  the  plaintiff's  reversionary  interest  in  houses,  foundry,  and  fix- 
tures. The  plea  of  not  guilty,  if  put  into  other  words,  alleges  that  the  plaintiff 
had  no  reversionary  interest  in  the  fixtures  ;  and,  as  to  the  supposed  injury  to 
the  building,  that  the  defendant  acted  in  exercise  of  his  right,  doing  no  unne- 
cessary damage.  The  plaintiff,  by  joining  issue,  denies  the  assertion  that  the 
defendant  did  no  unnecessary  damage.  On  the  third  point  a  sufficient  answer  has 
been  given. 

Kule  absolute  to  enter  a  verdict  for  the  plaintiff  for  35/.  on  so  much  of  the 
first  count  as  relates  to  the  injury  to  the  reversion.  The  verdict  to  be  for  the 
defendant  on  the  rest  of  the  first  count,  and  on  the  second. 


*DOE  dem.  PILKINGTON  v.  WILLIAM  SPRATT.       [*731] 

A.  devised  copyhold  lands  to  his  son  D.  S.  and  his  wife,  and  J.  H.  and  his  wife,  or  the 
survivor  of  them,  for  their  lives;  and  after  the  decease  of  all  of  them,  to  the  male 
heir-at-law  of  him  the  testator,  his  heirs  and  assigns  for  ever ;  he  then  bequeathed 
legacies  to  three  other  sons,  and  afterwards  died,  leaving  five  sons  and  one  daughter, 
three  by  his  first  wife,  and  three  by  his  second :  Held,  that  the  fee  vested,  at  the 
testator's  death,  in  the  person  who  was  then  his  male  heir-at-law,  and  did  not  remain 
contingent  until  the  determination  of  the  life  estates. 

Ejectment  to  recover  possession  of  a  messuage  and  lands  being  copyhold  of 
the  manor  of  East  and  West  Deeping  in  the  county  of  Lincoln.  At  the  trial 
before  Denman,  C.  J.,  at  the  Spring  assizes  for  the  county  of  Lincoln,  1833, 
the  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on 
the  following  case : — 
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William  Spratt,  bj  his  will  dated  the  10th  of  March,  1801,  devised  as  fol- 
lows : — <'  I  give  and  devise  all  that  my  cottage  and  lands,  being  formerly  two 
tenements,  called  the  Customs,  together  held  by  copies  of  court  roll  of  the 
manor  of  East  and  West  Deeping,  under  the  yearly  rent  of  9«.  and  Qd.,  with 
the  appurtenances  thereunto  belonging,  unto  my  son  Daniel  Spratt  and  Sarah 
his  wife,  and  James  Hankin  and  Elizabeth  his  wife,  or  the  survivor  of  them, 
during  their  natural  lives  and  no  longer;  and  after  the  decease  of  all  of 
them  to  the  male  heir-at-law  of  me  the  said  William  Spratt,  his  heirs  and 
assigns  for  ever.  I  give  and  bequeath  unto  my  sons  Charles,  Urias,  and  James, 
seven  shillings  each,  to  be  paid  within  one  month  after  my  decease.  And  I  do 
hereby  nominate  and  appoint  my  sons  Daniel  Spratt  and  James  Hankin  joint 
ezecutorfr  of  this  my  will."  According  to  the  custom  of  the  manor,  copy- 
holds may  be  granted  in  tail.  The  premises  mentioned  in  the  above  devise 
were  those  for  the  recovery  of  which  this  action  was  brought.  The  testator 
died  on  the  10th  of  October,  1801,  leaving  five  sons  and  one  daughter;  Wil- 
r^nooi  ^^^^  (}^^  ^eldest),  Cbarles,  and  Elizabeth,  by  his  first  wife ;  Daniel,  the 
■-  ^-^  eldest  child  by  the  second  marriage,  Urias,  and  James,  by  his  second 
wife.  On  the  28th  of  April,  1802,  Daniel  Spratt,  and  Sarah  his  wife,  and 
Elizabeth  Hankin,  widow  of  the,  above  mentioned  James  Hankin,  the  survi- 
vors of  the  devisees  for  life  mentioned  in  the  devise  above  set  out,  were  duly 
admitted  to  the  said  premises  to  hold  to  them  and  the  survivors  of  them  during 
their  natural  lives.  On  the  1st  of  October,  William  Spratt,  eldest  son  and  heir^ 
at-law  of  the  testator,  was  admitted  to  the  reversion  of  the  said  premises, 
expectant  on  the  death  of  Daniel  Spratt  and  Sarah  his  wife,  the  then  surviving 
devisees  for  life.  On  the  20th  November,  1806,  the  said  William  Spratt  and 
the  devisees  for  life  surrendered  absolutely  to  the  use  of  Benjamin  Handley 
certain  common  rights  in  East  and  West  Deeping,  which  were  appurtenant  to 
the  said  devised  premises ;  and  the  said  Benjamin  Handley  was  admitted  to 
such  common  rights  upon  that  surrender;  and  upon  an  inclosure  which 
afterwards  took  place,  allotments  were  made  to  him  in  respect  thereof,  of  which 
he  is  still  possessed.  William  Spratt,  the  son,  died  without  issue  and  intestate 
in  1811 ;  and  on  the  17th  January,  1821,  Charles  Spratt,  brother  and  heir-at- 
law  of  the  said  William  Spratt,  was  admitted  to  the  reversion  of  the  premises 
in  question,  expectant  on  the  death  of  the  tenants  for  life.  On  the  14th 
November,  1821,  Charles  Spratt  joined  the  tenants  for  life  in  a  conditional  sur- 
render of  the  premises  in  open  court  to  the  lessor  of  the  plaintiff,  his  heirs  and 
assigns,  with  a  proviso  for  redemption  by  Charles  Spratt,  or  the  tenants  for  life, 
or  either  of  them,  their  heirs,  executors,  or  administrators ;  and  the  lessor  of 
r*7331  ^^^  pl&intiff  was  thereupon  duly  admitted  ^according  to  the  effect  of 
L  -'  such  surrender.  Charles  Spratt  died  in  the  year  1831,  in  the  lifetime  of 
Daniel  Spratt,  the  last  surviving  tenant  for  life,  leaving  William  his  eldest  son. 
Daniel  Spratt  died  in  1831,  and  upon  bis  death,  the  last  named  W.  Spratt  was 
admitted  to  all  the  premises  devised  by  the  will.  By  the  custom  of  the  manor 
of  East  and  West  Deeping,  an  absolute  surrender  operates  to  bar  an  entail. 
The  question  for  the  opinion  of  the  Court  was,  whether  the  remainder  over,  after 
the  death  of  the  tenants  for  life  mentioned  in  the  will,  vested  in  the  son  who 
was  heir-at-law  at  the  time  of  the  testator^s  death,  or  whether  it  vested,  upon 
the  determination  of  the  life  estates,  in  that  William  Spratt  who  was,  upon 
such  determination,  the  male  heir-at-law  of  the  testator.  In  the  former  case 
the  verdict  was  to  stand,  in  the  latter  a  verdict  was  to  be  entered  for  the  defen- 
dant.    This  case  was  argued  in  the  present  term.' 

N.  R,  Clnrke  for  the  lessor  of  the  plaintiff.  The  remainder  vested  on  the 
testator's  death  in  his  son  W.  Spratt,  who  was  then  his  male  heir-at-law.  It 
did  not  remain  contingent  until  the  determination  of  the  life  estates.  The 
general  rule  of  law  is  not  to  construe  a  limitation  in  a  will  as  a  contingent 
remainder,  if  it  be  capable  of  being  considered  as  vested ;  and  on  that  princi- 

>  Not.  15th.    Before  Dxnman,  C.  J.,  Pajlkb,  Tauntok,  and  Patteson,  Js. 
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pie  the  decision  in  Doc  v.  Maxej,  12  East,  589,  proceeded.  Batlbt,  J.,  there 
says,  <<  It  is  a  settled  rule  not  to  read  a  limitation  in  a  will  as  being  a  contiQ- 
gent  remainder,  unless  such  appears  dearly  to  have  been  the  intention  of  the 
testator ;  *but  if  it  will  admit  of  being  considered  as  a  vested  remainder,  r^ot-y 
the  Court  will  always  read  it  as  such ;  because  a  contingent  remainder  *-  ^ 
is  always  liable  to  be  defeated,  and  the  intention  of  the  testator  thereby  fnu- 
trated."  In  Halloway  v.  Halloway,  5  Yes.  399,  a  testator  by  codicil,  bequeathed 
5000Z.  in  trust  for  his  daughter  for  life,  and  after  her  decease  for  such  child  or 
children  as  she  should  leave  at  her  decease,  in  such  shares  as  she  should  think 
proper  to  give  the  same ;  and  in  case  she  should  die  leaving  no  child,  then  in 
trust  for  such  person  as  should  be  his  heir-at-law.  And  Lord  Alvanlet  said, 
''  the  only  question  is,  whether  upon  the  true  construction  of  this  codicil  it  mast 
necessarily  be  intended,  he  (the  testator)  did  not  mean  by  these  words  what  the 
law  primi  facie  would,  strictly  speaking,  intend,  heirs-at-law  at  the  time  of  his 
death.  A  testator  certainly  may  by  words  properly  adapted  show  that  by  such 
words,  persona  designata,  answering  a  given  character  at  a  given  time,  is  intended. 
But  prim&  facie  these  words  must  be  understood  in  their  legal  sense,  unless 
by  the  context  or  by  express  words  they  plainly  appear  to  be  intended  othe^ 
wise.  In  this  case,  the  words  are  not  necessarily  confined  to  any  particular 
time :  nor  from  the  nature  of  the  gift  is  there  any  necessary  inference,  that  it 
should  not  mean,  what  the  law  would  take  it  to  mean,  heirs  at  the  death  of  the 
testator.''  Those  observations  apply  to  the  present  case.  This  case  is  distin- 
guishable from  Doe  dem.  King  v.  Frost,  3  B.  &  A.  546,  where  the  devise  was 
to  the  testator's  son  W.  F.  and  his  heirs  for  ever,  and  if  he  should  have  no  chil- 
dren, child,  or  issue,  the  estate  was  on  his  decease  to  become  the  property  of 
*the  heir-at-law,  subject  to  such  legacies  as  W.  F.  might  leave  by  will  r^^o^i 
to  any  of  the  younger  branches  of  the  family.  In  that  case  it  was  held  ^  '  -* 
that  W.  F.  took  an  estate  in  fee,  with  an  executory  devise  over  in  the  event  of 
his  dying  without  leaving  issue,  to  such  person  as  should  be  then,  and  in  that 
event,  heir-at-law  of  the  testator.  That  case  falls  within  the  rule  laid  down  hj 
Lord  Alvanley,  because  it  must  there  have  been  necessarily  intended  that  the 
testator  meant  the  person  who  should  be  heir  of  the  testator  at  the  death  of  the 
son,  for  he  had  previously  given  the  fee  to  the  son,  who  would  be  heir  at  his, 
the  testator's  death ;  but  here  is  no  such  necessary  intendment.  The  gift  is  to 
the  male  heir-at-law.  The  testator's  eldest  son  was  not  otherwise  provided  for. 
Preston,  oontr^.  It  is  true  that  the  law  rather  inclines  to  the  vesting  of 
estates  than  suflfering  them  to  remain  in  contingency ;  but  still,  as  it  is  compe- 
tent to  a  testator  to  make  a  remainder,  either  vested  or  contingent,  his  intention 
must  be  collected  from  the  context  of  the  will.  Here  it  suffioiently  appears 
from  the  whole  will,  that  the  testator  intended  the  remainder  to  be  contingent 
until  the  determination  of  the  life  estates.  The  gift,  after  the  determination  of 
those  estates,  is  to  the  male  heir-at-law  of  the  testator,  his  heirs  and  assigns  for 
ever.  Now,  the  words  ''heir  male"  are  always  held  to  mean  heirs  of  the  body. 
The  gift  is  not  to  the  eldest  son  by  name,  or  to  the  right  heirs  by  character;  if 
it  had  been  so  given,  the  heir  might  have  taken  by  descent :  as  it  is,  the  male 
heir  takes  by  purchase,  not  by  descent.  If  the  testator's  eldest  son  had  died 
during  the  lifetime  of  his  father,  and  left  a  daughter,  that  ^daughter  r^^ogi 
could  not  have  taken  under  this  will,  because  she  would  not  have  been  ^  ^ 
heir  male :  Gounden  v.  Gierke,  Hob.  29.  But  here,  the  estate  to  be  taken  by 
the  heir  male,  is  to  him  and  his  heirs.  And  when  he  was  ascertained,  the 
testator  intended  to  let  in  the  largest  possible  course  of  descent.  Doe  dem. 
Gholmondely  v.  Maxey,  12  East,  589,  was  undoubtedly  decided  on  the  prin- 
ciple, that  the  law  rather  inclined  to  the  vesting  of  estates  than  suffering  them 
to  remain  in  contingency )  but  Phillips  v.  Deakin,  1  M.  &  S.  744,  which  comes 
Tery  near  the  present  case,  is  an  instance  where  the  Gourt  collected  from  the 
context  of  the  will,  an  intent  to  suspend  the  remainder  until  the  determination 
of  the  particular  estate.     There  the  testator^  after  a  gift  of  several  particular 
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estates,  for  default  of  issue,  devised  in  these  words :  ''  to  such  of  the  uses,  for 
such  of  the  intents  and  purposes,  and  under  and  subject  to  such  of  the  limi- 
tations, powers,  provisoes,  conditions,  and  agreements  mentioned  and  declared 
in  and  by  the  said  will  of  my  late  cousin  Thomas  Vernon,  as  shall  be  then 
existing  undetermined,  or  capable  of  taking  effect,  or  as  near  thereto  as  the 
deaths  of  parties,  and  other  intervening  accidents  and  contingencies,  and  the 
rules  of  law  and  equity  will  then  admit  of."  The  Court  declared  that  the  limi- 
tation to  the  party  who  would  be  entitled  under  the  recited  will,  was  contingent 
and  suspended  till  the  prior  particular  estates  should  be  determined.  So  in 
Marsh  v.  Marsh,  1  Bro.  Ch.  Ca.  293,  Mr.  Belt's  edition,  the  testator  ordered 
the  residue  of  his  personal  estate  to  be  laid  out  in  the  purchase  of  stock,  and 
that  the  trustees  should  pay  the  interest,  &c.,  to  his  son  W.  W.  for  life ;  and 
r*7^71  ^^^^  ^^^  ^^^^^  ^^^  decease,  t.o  his  eldest  son  and  his  heirs  for  ever ;  *and 
^  Mn  case  of  their  death  without  issue,  unto  his  (the  testator's)  nearest 
relation,  and  to  the  nearest  relations  (heirs  of  such  nearest  relation)  for  ever. 
At  the  time  of  making  the  will,  the  testator  lived  separate  from  his  wife.  Ho 
had  only  one  son,  who  was  unmarried  (and  who  afterwards  died  in  the  lifetime 
of  his  father);  be  had  a  half  sister,  the  plaiDtiff;  and  there  were  also  alive 
children  of  a  deceased  half  brother,  who,  with  the  testator's  widow,  were  the 
defendants.  And  it  was  held  by  the  lords  commissioners,  that  if  W.  W.  had 
had  a  son,  that  son  would  have  taken  the  whole  from  his  birth,  but  that  at  the 
decease  of  W.  W.  without  issue,  there  was  a  good  remainder  over  to  the  then 
nearest  relation  of  the  testator,  namely,  the  half  sister:  and,  according  to  the 
note  from  Sir  S.  Eomilly's  MSS.,  Lord  Loughborough  said,  "  the  testator 
certainly  meant  that  the  nearest  relation  at  the  time  of  the  decease  of  the  son 
should  take  the  property,  not  the  nearest  at  his  own  decease.  To  suppose  he 
meant  a  reversion  to  his  son,  is  impossible ;  and  his  widow  clearly  has  no  title. 
The  surviving  sister  is  alone  entitled."  Doe  v.  Frost,  3  B.  &  A.  546,  already 
mentioned,  is  an  authority  the  same  way.  Cholmondely  v.  Clinton,  2  Meriv. 
171 ;  2  B.  &  A.  625;  2  Jacob  &  W.  113,  also  is  to  the  same  effect.  On  the 
intent  of  the  deed  there,  it  was  argued,  that  the  ultimate  limitation  to  the  use 
of  the  right  heirs  of  S.  R.,  was  to  the  person  who  should  answer  that  description 
at  the  determination  of  the  prior  particular  estates,  and  not  to  Lord  Oxford, 
himself  the  grantor,  who,  at  the  date  of  his  deed,  was  the  right  heir.  On  a 
case  from  the  Court  of  Chancery,  the  majority  of  the  Judges  certified  their 
r*7^81  ^P^^^^'^  *^*^  *'^®  words  right  heirs  were  words  of  plain  *and  well-known 
L  ■*  import;  and,  therefore,  must  denote  the  settlor  himself,  and  that  the 
ultimate  limitation  was  void.  Batley,  J.  was  of  opinion,  and  certified,  that, 
from  the  context  of  the  deed,  its  effect  was  to  vest  in  the  settlor  an  estate  in 
tail,  with  remainder  to  such  person  as,  at  the  expiration  of  that  estate  tail, 
should  be  right  heir  of  S.  R.  in  fee.  Here  it  is  proper  to  look  to  the  state  of 
the  testator's  family.  There  were  five  sons  and  one  daughter;  and  three  sons 
were  of  the  half  blood  to  the  other  two  sons  and  daughter.  Testators  generally 
look  more  to  the  time  for  possession  than  the  time  of  vesting.  The  testator, 
in  this  case,  most  probably  meant  the  person  who  would  be  his  heir-at-law  at 
the  determination  of  the  particular  estates;  and  the  construction,  that  his  imme- 
diate heir  at  the  time  of  his  death  took,  would  exclude  the  brothers  of  the  half 
blood,  while  they  had  a  chance  by  suspending  the  time  of  vesting.  Looking  at 
this  state  of  the  family  connexion,  the  true  construction  of  the  will  is,  that 
the  testator  meant  the  person  who  would  be  heir  male  at  the  time  of  the  deter* 
mination  of  the  particular  estates;  and,  at  that  time,  the  taker  was  to  have  the 
largest  possible  estate,  in  point  of  descendible  qualities. 

li.  R.  Clarke  in  reply.  In  Phillips  v.  Deakin,  1  M.  k  S.  744,  the  devise 
after  the  gift  of  the  particular  estates  was,  for  default  of  such  issue,  to  such  of 
the  uses,  &;c.,  as  should  be  then  existing  undetermined,  or  capable  of  taking 
effect.  Here  there  is  no  corresponding  language  to  show  that  the  testator  must 
have  meant  the  remainder  to  vest  only  on  Uie  death  of  the  tenants  for  life.    In 
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all  the  other  *cases  cited  there  were  grounds  of  decision  which  do  not  moM 
exist  here.  The  argument  from  the  exclusion  of  the  half  blood  would  ^  ^ 
apply  to  any  case  where  parties  would  have  a  chance  by  suspending  the  time  of 
the  estate  vesting.  Cur.  adv.  vrdt. 

Denman,  C.  J.,  in  this  term  delivered  the  judgment  of  the  Court.  After 
stating  the  facts  of  the  case,  his  Lordship  proceeded  as  follows  : — The  law  favors 
the  vesting  of  estates,  and  it  is  an  established  rule  of  construction,  not  to  read 
a  limitation  in  a  will  as  being  a  contingent  remainder,  unless  such  clearly  ap- 
pears to  have  been  the  testator's  intention — if  it  admits  of  beipg  considered  as 
a  vested  remainder,  it  will  always  be  read  as  such.  Consequently,  where  land 
is  given  to  one  for  life,  or  any  other  estate  upon  which  a  remainder  may  be 
limited,  and  after  the  determination  of  that  estate,  to  a  person  sustaining  a 
given  character  as  heir-at-law,  heir  male,  or  next  of  kin  of  the  testator,  or  of 
another,  tbe  remainder  will  vest  in  the  person  or  persons  who  fill  that  character 
at  the  death  of  the  testator,  unless  it  can  be  plainly  and  distinctly  made  out 
from  the  will  that  the  testator  intended  otherwise.  Cases  in  which  the  rule  is 
laid  down  were  quoted  on  the  argument,  and  others  were  referred  to,  in  which 
the  clear  intention  of  the  testator  to  the  contrary  prevailed. 

Upon  examining  the  latter  class  of  decisions,  it  will  be  found  that  the  intent 
of  the  testator,  that  the  person  who  filled  the  required  character  at  his  death 
should  not  take,  is  to  be  collected  in  the  clearest  way  from  the  provisions  of  the 
will.  In  the  present  case,  there  are  none  of  the  circumstances  relied  upon  ia 
that  ^class  of  cases ;  there  is  no  inconsistency  in  adopting  the  general  r^^trn 
rule ;  there  is  nothing  to  show  that  the  testator  did  not  mean,  by  the  ^  ^ 
words  "  heir  male  at  law,"  what  the  law  would,  strictly  speaking,  intend,  heir 
male  at  law  at  the  time  of  his  death.  The  words  are  not  necessarily  confined 
to  any  particular  time,  nor  does  the  case  furnish  any  certain  inference  that  thej 
were  so  limited.  They  merely  raise  a  conjecture  that  this  testator,  as  other 
ignorant  persons  usually  do,  looked  to  the  period  of  the  actual  possession,  and 
not  the  vesting  of  tbe  estate  in  remainder,  and  had  in  his  contemplation  the 
person  who  would  be  his  heir-at-law  at  that  time. 

In  the  cases  relied  on  for  the  defendant,  an  intent  contrary  to  the  general 
rule  was  shown.  Thus  in  Doe  v.  Frost,  8  6.  &  A.  546,  where  the  devise  was 
to  W.  F.  rthe  testator's  eldest  son  and  heir-at-law)  and  his  heirs  for  everj  and 
if  he  should  have  no  children,  child,  or  issue,  tbe  said  estate,  on  the  death  of 
W.  F.,  to  become  the  property  of  the  heir-at-law,  subject  to  such  legacies  as  W. 
F.  might  leave  by  will  to  any  of  the  younger  branches ;  it  was  held  that  the 
executory  devise  over  vested  in  the  person  who  would  be  heir-at-law  at  the 
death  of  W.  F.  without  issue  living  at  his  death ;  for  it  is  clear  that  W.  F. 
himself  could  not  be  meant  as  the  heir-at-law,  as  then  the  devise  over  would  be 
nugatory,  and  the  power  of  leaving  legacies  unnecessary. 

Again,  in  Phillips  v.  Deakin,  I  M.  &.S.  744,  where  the  devise  was  to  the 
testator's  daughter  fbr  life,  remainder  to  her  first  and  other  sons  in  tail  male, 
with  remainder  over  to  his  niece,  her  sons  and  daughters  severally  and  sacces- 
sively  in  tail,  and  for  default  of  such  issue,  to  such  of  the  uses,  *and  r^n/rt-i 
subject  to  such  limitations  declared  by  the  will  of  Thomas  Vernon,  as  ^ 
shall  be  then  existing,  or  capable  of  taking  effect,  or  as  near  thereto  as  the 
deaths  of  parties  will  then  admit,  it  was  held  that  T.  S.  Vernon,  who  woald 
have  been  tenant  in  tail  in  possession  under  the  will  of  Thomas  Vernon,  took 
no  vested  estate  under  the  will  in  question,  for  the  use  of  the  word  ihtn  clearly 
showed  that  until  failure  of  issue  of  the  niece,  the  person  to  take  should  not  be 
determined.  In  Marsh  v.  Marsh,  1  Bro.  Ch.  Ca.  293,  where  there  was  a  he- 
quest  of  the  interest  of  stock  to  the  testator's  son  for  life,  and  from  and  after 
his  decease  to  his  eldest  son  and  his  heirs,  and  in  case  of  their  death  without 
issue,  to  the  testator's  nearest  relations.  Lord  LoUQHBOROUGH  held  (as  appears 
by  Mr.  Bell's  note)  that  the  nearest  relation,  when  the  event  happened,  must 
have  been  intended,  because  it  was  impossible  to  suppose  he  meant  his  son  to 
whom  he  had  given  the  previous  estate. 
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The  last  ease  mentioned  was  Lord  Cholmondelj  v.  Clinton,  2  Meriv.  171 ;  2 
B.  &  A.  625  ;  2  Jacob  &  W.  118,  in  which  the  intention  to  be  collected  from 
the  recital  and  other  parts  of  the  deed  itself  was  clear,  that  the  lipiitation  to 
the  right  heirs  of  Samuel  RoUe  was  not  intended  to  vest  in  the  settlor  himself. 

The  verdict  therefore  which  has  been  entered  for  the  plaintiff  must  stand. 

Judgment  for  the  plaintiff. 


[•742]  ♦RIPPINGHALL,  Clerk,  r.  LLOYD.    Nov,  19. 

Tender  covenanted  under  seal  to  vendee  that  he  would,  on  or  before  the  30th  of  Novem- 
ber, then  next,  deduce  a  good  title  to  the  premises  sold :  and  would,  on  or  before  the 
8th  of  January  execute  a  proper  conveyance  for  conveying  the  fee-simple :  and  it  was 
BtipaUted  that  the  conveyance  should  be  prepared  by  and  at  the  expense  of  the  vendee ; 
and  further  that  if  the  vendor  should  not  verify  the  title  to  the  vendee  or  his  agent, 
by  production  of  deeds,  &c.,  at  Norwich,  Lynn,  or  London,  before  the  80th  of  Novem- 
ber, the  agreement  should  be  void. 

In  an  action  of  covenant  by  the  vendee,  two  breaches  were  assigned :  first,  that  the 
vendor  did  not  on  or  before  the  80th  of  November,  deduce  a  good  title ;  secondly, 
that  the  defendant  did  not,  on  or  before  the  8th  of  January,  execute  a  proper  con- 
veyance. 

Plea  first,  that  the  vendor  did,  before  the  80th  of  November,  produce  and  show  divers  deeds, 
in  part  deducing  a  good  title,  and  that  until  and  upon  that  day  he  was  ready  and  willing 
to  produce  and  show  to  the  vendee  other  deeds,  completing  such  title,  and  would,  on  or 
before  that  daj,  have  produced  such  deeds  to  the  vendee  or  his  agent  attending,  whereof 
the  vendee  had  notice,  but  that  he  would  not  by  himself  or  agent  attend :  Held,  on 
special  demurrer,  that  the  plea  was  bad,  inasmuch  as  the  vendor's  covenant  was  ge- 
neral, and  therefore  the  facts  stated  were  no  excuse:  And  that  if  the  covenant  could 
be  read  as  qualified  by  the  subsequent  stipulation  as  to  place,  the  plea  ought  to  have 
averred  notice  to  the  vendee  at  which  of  the  three  places  the  vendor  would  be  ready 
to  produce  his  deeds. 

Plea,  secondly,  to  th«  first  breach,  that  by  a  subsequent  agreement  made  before  any 
breach  committed,  the  time  for  deducing  title  had  been  enlarged ;  and  that  the  vendor 
was  ready  to  deduce  title  within  such  enlarged  time.  Thirdly,  the  defendant  pleaded 
a  similar  agreement  after  breach,  and  that  plaintiff  accepted  such  agreement  as  a 
substitution  for  the  former,  and  as  a  satisfaction  of  the  damages  resulting  from  the 
breach ;  and  that  the  defendant  was  ready  to  fulfil  such  agreement,  but  plaintiff  re- 
fused, &c. : 

Held,  on  special  demurrer,  that  the  second  plea  was  bad,  in  not  stating  the  new  agree- 
ment to  have  been  under  seal.  Leave  given  to  amend  the  third  plea,  by  stating  the 
new  agreement  to  have  been  in  writing ;  but,  qusdre,  if  it  were  so,  whether  the  facts 
amounted  to  a  good  accord  and  satisfaction. 

Plea  to  the  second  breach  of  covenant,  that  the  vendor,  until  and  on  the  8th  of  January, 
was  ready  and  willing  to  execute  proper  conveyances,  and  would  have  executed  the 
same  if  the  plaintiff  would  have  prepared  and  tendered  them,  but  that  he  did  not 
do  so. 

Beplication,  that  the  vendor  did  not  deduce  a  good  title,  wherefore  the  vendee  did  not  ^ 
prepare  the  conveyances. 

Bejoinder,  that  although  the  vendor,  within  a  reasonable  time  before  the  8th  of  January, 
was  ready  and  willing,  and  offered  to  deduce  a  good  title,  so  that  the  vendee  might, 
before  the  8th  of  January,  have  prepared  and  tendered  conveyances,  whereof  the  ven- 
dee had  notice,  yet  the  vendee  refused  to  have  such  title  deduced,  and  discharged  the 
defendant  from  deducing  such  title.  Surrejoinder,  that  the  vendor  was  not  ready  and 
willing  to  deduce,  &c. 

On  general  demurrer,  Held,  that,  upon  this  breach,  the  matter  pleaded  by  the  vendee 
was  no  answer  to  the  pleas  of  the  vendor,  and  that  the  latter  was  entitled  to  judg- 
ment. 

CoYfiNANT.  Declaration  stated  that  on  the  23d  day  of  October,  1827,  by 
articles  of  agreement  under  seal,  the  defendant  agreed  with  the  plaintiff  to  sell 
him  the  fee-simple  and  inheritance  in  possession  of  certain  freehold  and  lease- 
hold property  for  21,020/. ;  and  that  defendant  would  on  or  before  the  30th 
r*7431  ^^^  ^^  October  then  instant,  at  his  own  expense,  make  and  deliver  to 
L  -^  "'the  plaintiff,  or  his  agent,  an  abstract  of  his,  defendant's,  title  to  the 
premises ;  and  would,  on  or  before  the  30th  November  then  next,  deduce  and 
show  forth  a  good  and  dear  title  thereto,  and  to  every  part  thereof  (except  a 
oertain  right   of  free  warren)  to  the  plaintiff,  and  also  that  defendant  would 
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on  or  before  the  8th  day  of  Janaary  then  next,  on  receiving  the  21,020/.  from 
the  plaintiff,  execute  the  proper  conveyance  for  conveying  and  assuring  the 
fee  simple  and  inheritance  of  and  in  the  said  freehold  premises  to  the  plaintiff 
his  heirs  and  assigns  for  ever,  and  also  for  conveying,  assigning,  and  assuring, 
all  the  interest  in  the  leasehold  premises  to  the  plaintiff;  and  it  was  further 
agreed,  that  the  said  conveyances  should  be  prepared  by  and  at  the  expense  of 
the  plaintiff.  Averment  that;  the  plaintiff  was  always  ready  and  willing  to  have 
accepted  a  proper  conveyance  at  his  own  expense,  on  having  a  good  and  dear 
title  deduced  and  shown ;  and  also,  on  having  such  title  as  aforesaid,  and  hav- 
ing such  conveyance  made,  to  have  paid  the  defendant  21,020/.,  whereof  the 
defendant  had  notice,  and  was  requested  by  the  plaintiff  to  show  forth,  dedaoe, 
and  make  such  good  title,  and  to  execute  such  conveyance.  Breach,  first,  that 
the  defendant  did  not  nor  would,  on  or  before,  &o.,  or  at  any  time,  &c.,  deduce 
or  show  forth,  or  make  a  good  and  clear  title  to  the  said  premises.  Secondly, 
that  the  defendant  did  not  nor  would,  on  or  before  the  said  8th  day  of  January, 
or  at  any  time,  &c.,  execute  a  proper  conveyance  as  aforesaid.  The  sgreemeDt 
was  set  out  on  oyer,  containing  the  covenants  stated  in  the  declaration  (vii. 
to  deliver  an  abstract  on  or  before  October  30th,  to  deduce  a  good  title  on  or 
before  November  30th,  and  to  execute  a  conveyance  on  receiving  the  21,020/.); 
to  which  was  '^'added  a  further  agreement,  that  the  conveyance  should  r^cyiii 
be  prepared  by  or  at  the  expense  of  the  said  S.  F.  Rippinghall ;  and  ^  ^ 
further,  that  if  the  said  J.  Lloyd  shall  not  deliver  a  full  abstract  of  his  title  to 
the  said  several  hereditaments  and  premises  to  the  said  S.  F.  Rippinghall  or 
his  agent  before  the  said  30th  day  of  October  instant,  and  shall  not  verify  the 
same  by  the  production  of  all  the  deeds,  evidences,  and  writings  in  support 
thereof,  to  the  said  S.  F.  Rippinghall,  or  his  agent  at  Norwich,  Lynn,  or  in 
London,  before  the  said  30th  day  of  November  instant,  and  shall  not  deduce 
and  show  forth  a  good  and  marketable  title  to  the  said  several  hereditaments 
and  premises  hereinbefore  mentioned,  on  or  before  the  said  80th  day  of  Novem- 
ber next,  and  shall  not,  on  or  before  the  8th  day  of  January  next,  by  himself 
and  all  other  proper  and  necessary  parties,  have  executed  the  said  conveyances 
at  Norwich,  at  Lynn,  or  in  London,  and  have  delivered  the  same  to  the  said  S. 
F.  Rippinghall  on  receipt  of  the  said  purchase-money,  then  and  in  any  or  either 
of  the  said  cases,  and  immediately  after  the  said  30th  day  of  October,  or  the 
said  30th  day  of  November,  or  the  said  8th  day  of  January,  as  the  case  may  be, 
this  present  agreement  shall  be  utterly  void  to  all  intents  and  purposes  whatso- 
ever, and  the  jurisdiction  of  equity  wholly  barred. 

The  defendant  after  pleading  three  pleas,  which  it  is  unnecessary  to  notice, 
pleaded,  fourthly,  to  the  first  breach  of  covenant,  that  he  did  before  the  said 
'  30th  of  November,  to  wit,  on,  &c.,  by  his  agents  (an  abstract  of  the  title  of  the 
defendant  to  the  said  premises  having  been  theretofore  delivered  by  the  defen- 
dant to  the  plaintiff),  produce  and  show  forth  unto  agents  of  the  plaintiff  r*'r45] 
*in  that  behalf,  divers  deeds,  &c.,  in  part  deducing  and  showing  forth  *- 
a  good  and  clear  title  to  the  said  manors  and  premises ;  and  that  he  the  defen- 
dant, until  and  upon  the  same  30th  of  November,  was  ready  and  willing,  by  bis 
agents  in  that  behalf,  to  produce  and  show  forth  unto  the  plaintiff  or  his  agents 
in  that  behalf,  divers  other  deeds,  &c.,  completing  the  deduction  and  showing 
forth  of  such  title  as  last  aforesaid,  and  would  on  or  before,  &c.,  have  produced 
such  other  deeds  to  the  plaintiff  or  his  agents  attending  or  appearing  for  that 
purpose  according  to  the  said  agreement,  and  the  defendant's  said  covenant  in 
that  behalf,  whereof  the  plaintiff  had  notice ;  but  that  the  plaintiff  did  not  nor 
would  on  or  before  the  same  30th  of  November,  by  himself  or  his  agent  or 
agents  in  that  behalf,  attend  or  appear  for  the  purpose  aforesaid. 

Fifth  plea,  to  the  same  breach  of  covenant,  that  before  any  breach,  a  new 
agreement  (not  alleged  to  be  under  seal)  was  made,  extending  the  time  for  de- 
ducing title,  and  that  title  was  deduced  within  that  time. 

Sixth  plea,  to  the  same  breach  of  covenaqt,  that  after  the  committing  of  that 
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breach,  and  before  the  exhibiting  of  the  plaintiff's  bill,  to  wit,  on  the  first  day  of 
December,  1827,  by  a  certain  agreement  between  th^  plaintiff  and  defendant,  in 
consideration  that  defendant,  at  the  request  of  the  plaintiff,  had  then  agreed  to  do* 
dace  and  show  forth  a  good  title  to  the  said  premises  within  a  reasonable  time  in 
that  behalf,  and  thereon  and  within  a  reasonable  time,  to  make,  or  cause  to  be 
made,  a  good  and  sufficient  conveyance  according  to  the  terms  of,  and  in  the  man- 
ner stipulated  by,  the  said  articles  of  agreement  in  the  declaration  mentioned| 
r*7461  ®^^^P^  ^  ^  ^^"^^y  ^^^  plaintiff  agreed  to  accept  such  title  and  '*'conveyance| 
*-  ^  and  that  the  same  agreement  on  the  part  of  the  defendant  should  be  taken, 
and  be  as  a  substitution  for  the  covenants  of  the  defendant  in  the  said  articles  of 
agreement  in  that  behalf  contained  as  to  time,  and  the  plaintiff  accepted  the  said 
agreement  so  entered  into  between  the  plaintiff  and  defendant  in  full  satisfac- 
tion and  discharge  of  the  damages  by  the  plaintiff  sustained  by  reason  of  the 
breach  of  covenant  first  above  assigned,  and  thereby  acquitted  and  discharged 
the  defendant  from  the  damages.  The  plea  then  stated  that  defendant  was 
ready  to  fulfil  the  last-mentioned  agreement,  but  that  the  plaintiff  did  not,  nor 
would  by  himself  or  his  agent  attend,  so  that  such  title  might  be  deduced  and 
shown  forth  within  such  reasonable  time,  or  at  any  other  timC;  and  wholly  re- 
fused to  accept  such  title  and  conveyance  as  aforesaid. 

Eighth  plea,  as  to  the  second  breach  of  covenant,  that  defendant  before,  and 
until,  and  upon,  the  said  8th  day  of  January,  was  ready  and  willing,  with  all 
necessary  and  proper  parties,  to  execute  proper  conveyances,  &o.,  and  would  so 
have  done,  if  the  plaintiff  would  have  caused  to  be  prepared  and  tendered  such 
oonveyances  as  aforesaid  for  the  purpose  aforesaid ;  but  that  the  plaintiff  did  not 
prepare  any  conveyance  whatever  for  the  purpose  aforesaid. 

Special  demurrer  to  the  fourth,  fifth,  and  sixth  pleas.  Replication  to  the 
eighth  plea  that  the  defendant  did  not,  on  or  before  the  said  80th  day  of  No- 
vember next,  or  before  the  said  8th  day  of  January,  or  at  any  time  since  the 
making  of  the  said  articles  of  agreement  hitherto,  although  duly  requested,  de- 
duce a  good  title  to  the  said  premises  as  by  the  said  articles  of  agreement  he 
r*7471  ^^  bound  to  do,  wherefore  the  plaintiff  did  not  nor  *couId,  on  or  before, 
*-  -^  the  said  8th  day  of  January,  or  at  any  time,  prepare  or  tender,  or  cause 
to  be  prepared  or  tendered  such  conveyances  as  in  the  eighth  plea  were  men- 
tioned, as  he  otherwise  would  have  done.  And  this,  &c.  Rejoinder,  that  al- 
though he,  the  defendant,  within  a  reasonable  time  in  that  behalf  before  the 
said  8th  day  of  January,  to  wit,  on,  &c.,  was  ready  and  willing,  and  offered  to 
deduce  and  show  forth,  and  would  then  have  deduced  and  shown  forth  a  good 
title  to  the  said  premises,  so  that  the  plaintiff  could  and  might,  on  or  before  the 
said  8th  day  of  January,  have  prepared  and  tendered  such  conveyances  as  afore- 
said, if  he,  the  plaintiff,  would  have  had  such  title  deduced  and  shown  forth  as 
aforesaid,  whereof  the  plaintiff  then  had  notice,  yet  the  plaintiff  refused  to  have 
such  title  deduced,  and  wholly  discharged  the  defendant  from  so  deducing  and 
showing  forth  the  same. 

Surrejoinder,  denying  that  defendant  was  ready  and  willing,  and  offered  to 
deduce  title,  &c.  (as  stated  in  the  rejoinder),  and  concluding  to  the  country. 
General  demurrer  and  joinder. 

Auitin  for  the  plaintiff.  The  fourth  plea  is  bad,  because  it  does  not  aver  a 
performance  of  the  covenant  to  deduce  a  good  title,  or  any  excuse  for  its  non- 
performance. It  implicitly  alleges  a  non-performance  only,  and  professes  to 
excuse  the  non-performance  by  reason  that  the  plaintiff  did  not  attend,  without 
showing  any  duty  incumbent  on  him  so  to  do,  or  place  or  time  fixed  for  his  so 
doing;  The  general  principle  is,  that  where  a  party  is  to  do  an  act,  he  must 
either  show  the  act  done,  or  if  it  is  not  done,  at  least  that  he  has  performed 
r*74ft1  ®^®'7^^i°g  ^^^^  i^  ^^  i°  ^^B  power  to  do :  ^Lancashire  v,  Killingworth, 
L  '*°J  Com.  Rep.  116,  cited  in  a  note  to  Peeters  v.  Opie,  2  Wms.  Saund.  352, 
note  r3).  Here  the  covenant  is  unqualified,  to  deduce  a  good  title.  [Parke, 
J.    The  question  is,  whether  that  covenant  is  affected  by  the  subsequent  stipu- 
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latioiii  ''  that  if  Lloyd  shall  not  deliver  an  ahstract  of  his  title  to  the  plaintiff 
before  the  30th  of  October,  and  shall  not  verify  the  same  by  the  prodacUoQ  of 
all  deeds,  &c.y  at  Norwich,  Lynn,  or  in  London,  the  agreement  shall  be  void."} 
That  is  a  stipulation  introduced  for  the  benefit  of  the  defendant,  the  vendor; 
as  his  deeds  might  be  dispersed,  a  liberty  to  produce  them  at  one  of  three  plaoei 
named,  is  reserved  to  him ;  but  in  that  case  he  must  be  bound  to  give  notice  at 
which  of  the  three  places  he  meant  to  produce  them.  It  may  be  doubtful,  even, 
whether,  if  such  notice  had  been  averred,  it  would  have  been  suffident ;  for  if  the 
presence  of  the  party  is  not  necessary,  his  absence  will  not  excuse,  though  the  aet 
is  to  be  done  to  him :  Comyns's  Dig.  tit.  Condition  (L.  5),  Rolle's  Abr.  tit.  Condi- 
tion, 457,  1. 45.  The  defendant  ought  to  have  tendered  a  conveyance  executed, 
Standley  v.  Hemmington,  6  Taunt.  561,  unless  the  vendee  had  dispensed  with 
the  vendor's  tendering  the  deed :  Jones  v.  Barkley,  Doug.  684.  [Parks,  J. 
Here  the  deeds  are  to  be  verified,  to  show  the  vendor,  or  his  agent,  that  thej 
agree  with  the  abstract  delivered.]  Then  the  defendant  did  not  give  notice.  In 
Sugden  on  Vendors,  9th  edit.  p.  245,  it  is  said,  ''  If  either  a  vendor  or  vendee 
wish  to  compel  the  other  to  observe  a  contract,  he  immediately  makes  his  port 
of  the  agreement  precedent ;  for  he  cannot  proceed  against  the  other  without  an 
actual  performance  of  the  agreement  on  his  part,  or  a  tender  and  refusal." 
Standley  *v,  Hemmington,  6  Taunt.  561,  goes  further,  and  shows  that  rtrftai 
there  ought  to  be  a  tender  of  conveyance  executed,  and  demand  of  the  I-  '  -' 
money,  and  refusal  to  accept  and  pay. 

The  fifth  plea  is  bad,  because  it  admits  that  the  covenant  was  not  performed 
within  the  prescribed  time,  and  attempts  to  excuse  the  non-performance  by  an 
instrument  not  averred  to  be  under  seal :  Blemerhasset  t;.  Pierson,  3  LeriDi, 
234 ;  Rogers  v.  Payne,  2  Wils.  376;  Roe  dem.  Gregson  v.  Harrison,  2  T.  R. 
425 ;  Thomson  v.  Brown,  1  B.  Moore,  358.  ^KeU^,  for  the  defendant,  here  in- 
timated, that  he  should  not  rely  on  this  plea.]  The  same  objection  applies  to 
the  sixth  plea.  [Parke,  J.  Not  quite  so ;  the  new  agreement  is  there  pleaded 
as  accord  and  satisfaction  after  the  breach  of  the  old.]  Then  the  defendant 
must  contend,  that  the  first  agreement  had  become  void  by  reason  of  the  stipu- 
lation, <'  that  if  the  defendant  should  not  deliver  a  full  abstract  of  his  title,  and 
verify  the  same,  &o.,  before  the  30th  of  November,  &c.,  the  agreement  shall  be 
void  to  all  intents  and  purposes.''  But  that  clause  was  introduced  for  the 
benefit  of  the  purchaser  only ;  otherwise  the  vendor,  by  neglecting  to  do  the 
several  acts  stipulated  on  the  days  named,  might  have  made  the  agreement  void 
at  his  option.  [Parke,  J.  The  word  void  in  the  agreement  means  void  at  the 
option  of  the  vendee.  Patteson,  J.  Rede  v.  Farr,  6^M.  &  8.  121,  is  an  an- 
thority  to  that  effect.]  Then  the  same  objection  applies  to  this  plea  as  to  the 
last, — that  it  attempts  to  vary  an  instrument  under  seal  by  a  parol  agreement 
Besides,  if  that  plea  is  to  be  considered  as  a  plea  of  accord,  it  ought  to  have 
been  shown  to  be  executed.  And  further,  it  ought  *to  have  appeared  rf^Qi 
that  the  new  agreement,  if  performed,  would  have  been  a  valuable  con-  *-  ^ 
sidcration  to  the  plaintiff  for  relinquishing  the  old :  Fiteh  v.  Sutton,  5  East, 
230.  [Parke,  J.  That  case  does  not  apply,  because  this  is  an  action  for  unli- 
quidated damages.]  In  Lobley  v,  Gildart,  3  Lev.  55,  it  was  held,  that  one  obli- 
gation given  in  satisfaction  for  another,  was  no  discharge,  whether  grounded  on 
an  accord  or  not.  [Parke,  J.  There  the  bond  had  become  absolute  for  a  snm 
certain ;  that  is  very  different  from  a  covenant  for  unliquidated  damages.  An 
accord  with  mutual  promises  to  perform  is  good,  there  being  a  remedy  to  enforce 
it  Com.  Dig.  Accord  (B.  4),  see  Qood  v.  Cheesman,  2  B.  k  Ad.  328,  judgment 
of  Parke,  J.]  Then  the  latter  agreement  ought  to  have  been  in  writing,  Com.  IHg. 
Action  upon  the  case  upon  Assumpsit  (F.  3) ;  and  it  should  have  been  so  statd 
in  the  plea.  Lastly,  as  to  the  pleading  to  the  second  breach,  the  rejoinder  alleges, 
that  the  defendant  was  ready  and  willing  to  deduce  a  good  title,  so  that  the  plaintiff 
might  have  prepared  and  tendered  conveyanoes,  but  the  plain  tiff  refused  to  have 
it  deduced^  and  discharged  the  defendant  from  deducing  it    The  annejoinder 
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tikes  issoe  on  that.  By  tbe  demarrer  to  the  surrejoinder,  the  defendant  admits 
tlut,  at  the  time  in  qnestton,  he  was  not  ready  and  willing  to  deduce  a  good 
title ;  aod  if  so,  there  conld  have  been  no  tender  of  a  conveyance  as  stated  in 
the  plea,  and,  consequently,  no  refusal  to  execute.  The  only  meaning  the  de- 
feDdftDt  can  have  when  he  pleads  that  he  was  ready  and  willing,  i^.,  is,  that  he 
had  it  in  his  power,  but  was  discharged.  He  could  not  be  discharged  from  what 
he  oould  not  do  at  the  time.  The  issue  was  on  his  ability. 
f^'^511  *^^%*  oontrd.  The  whole  question  turns  on  the  meaning  of  the  de* 
1-  '  ^  fendant's  covenant,  which  must  be  construed  with  reference  to  the  whole 
of  the  articles  of  agreement.  If  what  was  covenanted  to  be  done  could  not  be 
done  without  the  act  of  the  plaintiff  or  his  agent,  and  the  defendant  did  what 
he  cooid,  to  perform  the  act,  and  it  was  owing  to  the  plaintiff's  default  that  it 
was  not  perfected,  the  plea  is  good.  Now  the  declaration  states  three  covenants, 
first,  to  deliver  an  abstract  on  or  before  the  30  th  of  October ;  secondly,  to  de- 
doce  a  good  title  on  or  before  the  30th  of  November,  and  thirdly,  to  execute  a 
eoDvejance.  What  is  the  meaning  of  the  words  ^'  deduce  a  good  title  ?"  If  it 
eonsisted  of  a  single  act,  as  payment  of  money,  or  delivering  an  abstract,  or  any 
other  thing  which  might  be  done  in  the  plaintiff's  absence,  the  principle  of  the 
authorities  cited  might  apply,  the  money  might  be  paid,  or  the  abstract  delivered 
in  the  pUintiff's  absence  ',  but  looking  at  the  covenant  here,  and  the  nature  of  it, 
it  eoald  not  be  performed  without  the  attendance  of  the  plaintiff  or  his  agent. 
In  the  ordinary  coarse  of  dealing,  the  abstract  is  delivered,  objections  are  made, 
and  requisitions  stated ;  the  production  of  marriage  certificates  and  deeds  or  at- 
tested copies  is  required.  If  they  are  in  the  custody  of  third  persons,  it  is  suf- 
ficient to  produce  attested  copies  with  an  intimation  that  the  originals  are  in 
rach  a  pkoe,  and  that  they  may  be  compared,  if  the  purchaser  will  attend.  As 
&r  as  appears,  all  that  was  required  here  was  done.  It  is  true  that  the  deeds 
were  to  be  produced  at  one  of  three  places,  and  the  plaintiff,  the  purchaser, 
would  have  been  obliged  to  attend  one  of  the  three  places,  if  the  vendor  had 
been  ready  there  to  deduce  title ;  but  he  could  make  title  by  the  attested  copies, 
r^^-o-i  though  "^he  would  be  bound  to  give  the  purchaser  the  means  of  com- 
'*  '  "-'  paring  tiem  with  the  originals.  The  fourth  plea  alleges,  that  the  de- 
fendant was  ready  and  willing  to  deduce  title,  and  what  more  could  he  do  ? 
[Taunton,  J.  He  might  have  given  notice  at  which  of  the  three  places  men- 
tioned, he  would  be  ready  and  willing  to  produce  the  deeds,  he  having  the 
liberty  to  produce  them  at  one  of  the  three ;  how  could  the  plaintiff  know  at 
which  of  the  three  he  was  to  attend  ?]  In  substance  it  is  alleged  that  he  did 
give  notice.  The  deeds  may  have  been  in  many  different  places.  The  only 
qnestioo  is,  whether  it  must  not  be  assumed  that  he  gave  such  notice  as  was  ne- 
cessary. It  was  hot  necessary  to  state  every  place  in  which  the  deeds  were.  If 
it  appears  with  reasonable  certainty,  that  he  has  done  what  was  necessary,  that 
will  be  sufficient.  The  attending  must  have  been  where  the  deeds  were.  How 
conld  be  be  ready  and  willing  (as  alleged)  to  produce  the  deeds  completing  the 
title,  to  the  plaintiff,  or  his  agent  attending,  unless  it  be  assumed  that  the  deeds 
were  at  the  place  where  the  plaintiff  was  to  attend  ?  [Taunton,  J.  Surely  it 
cannot  be  contended,  on  an  agreement  so  generally  worded  as  this,  that  if  the 
deeds  were  in  a  handred  places,  the  vendee  must  attend  personally  at  every  place 
where  they  are.]  That  is  not  necessary,  but  if  the  vendee  insist  on  seeing  the 
original  deeds  and  they  are  in  so  many  places,  he  must  by  himself  or  his  agent 
>^n4  at  places  where  they  are.  [Taunton,  J.  Every  prudent  vendee  would 
Me  the  original  title  deeds.  The  common  course  is,  that  first  an  abstract  is  de- 
liTered,  then  the  original  deeds  are  exhibited,  and  the  vendee's  attorney  com* 
pares  them  with  the  abstract.]  Those  of  which  the  vendor  is  in  possession, 
P7531  *^^  °^^^^  produce  and  deliver  over,  but  to  those  which  are  not  under  his 
^  ^  control,  access  can  only  be  had  in  the  hands  where  they  are.  The  ven- 
dor most  produce  attested  copies,  and  refer  the  vendee  to  the  places  where  the 
originals  are  to  be  seen.    [Parks,  J.    If  deeds  are  in  the  hands  of  third  persons, 
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the  vendor  should  qualify  hie  covenant.]  That  is  the  effect  of  the  coTenant 
here.  [Parke,  J.  If  the  plea  had  alleged  that  the  vendor  had  pointed  ont 
that  the  deeds  were  in  certain  places,  and  the  vendee  had  refused  to  look  at 
them,  the  case  might  have  been  different,  but  he  has  entered  into  an  unqualified 
covenant,  and  must  take  the  consequence  whatever  it  may  be.]  The  question 
here  is  what  the  consequence  ought  to  be.  If  it  be  as  contended,  all 
the  forms  of  conveyance  must  be  altered.  [Parks,  J.  The  question  here 
is  one  of  strict  law,  and  arises  on  special  demurrer.]  The  Law  must  be 
with  reference  to  practice  and  the  subject-matter.  [Taunton,  J.  I  think  the 
law  always,  primi  facie,  intends  that  the  vendor  has  the  deeds  in  his  possession, 
or  at  least  under  such  control,  that  he  can  produce  them  when  necessary.  Pat- 
TESON,  J.  You  have  not  stated  that  you  did  give  the  vendee  the  means  of  in- 
specting the  deeds,  in  the  way  even  that  you  say  would  be  sufficient.]  As  to 
the  objection  taken  to  the  sixth  plea,  that  it  does  not  state  the  subsequent  agree- 
ment to  have  been  in  writing,  the  defendant  craves  leave  to  amend.  [Paekb,  J. 
The  Court  will  give  leave,  if  you  can  make  anything  of  the  substituted  con- 
tract. Patteson,  J.  If  you  amend,  you  must  not  assume  thAt  you  are  right 
as  to  the  accord  and  satisfaction.]  Then  as  to  the  pleadings  on  the  last  breach. 
The  covenant  of  the  vendor,  to  execute  a  conveyance,  depends  on  a  conditioQ  pre- 
cedent '^'on  the  part  of  the  plaintiff,  though  contained  in  a  separate  r^nf^i 
clause,  ^ '  that  the  conveyances  shall  be  prepared  by  him  or  at  his  expense."  ^  ^ 
The  defendant,  therefore,  could  not  be  called  on  to  execute  a  conveyance,  which 
was  to  be  prepared  by  or  at  the  expense  of  the  plaintiff,  till  such  conveyance  had 
been  prepared.  The  defendant,  therefore,  has  pleaded  that  no  conveyance  was 
prepared.  Then  the  replication,  admitting  that  this  would  be  an  answer,  states 
a  new  cause  of  action,  that  the  defendant  did  not  deduce  title. 

Parke,  J.^  Your  argument  as  to  that  is,  that  the  plaintiff's  remedy  is  on 
the  first  breach ;  for  if  he  was  prevented  from  tendering  a  conveyance,  whatever 
the  reason  might  be,  still,  a  conveyance  not  being  tendered  to  you,  you  were  not 
bound  to  execute.  The  judgment  must  be  for  the  defendant  as  to  this;— bat 
the  plaintiff  is  entitled  to  judgment  on  the  demurrer  to  the  fourth  plea,  because, 
by  a  general  covenant,  the  vendor  undertakes  to  make  out  title  at  his  own  peril; 
and  even  if  the  covenant  here  is  to  be  taken  as  qualified  by  the  condition,  the 
plea  ought  to  have  stated  that  he  gave  notice  that  he  would  produce  the  deed  at 
one  of  the  three  places. 
Taunton  and  Patteson,  Js.,  concurred. 

Judgment  for  the  plaintiff  on  the  demurrer  to  the  fourth  and  fifth  pleas. 
The  defendant  to  be  at  liberty  to  amend  the  sixth  plea,  by  stating  the 
agreement  to  have  been  in  writing.  Judgment  for  the  defendant  on  the 
demurrer  to  the  surrejoinder. 

I  DiNMAir,  G.  J.,  was  absent 
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A  power  was  reserved  to  grant  leases  for  a  term  not  exceeding  seven  years,  so  as  Uiere 
was  reserred  in  such  leases  the  best  rent  that  conld  be  gotten  for  Uie  same,  without 
taking  any  premium  for  the  making  thereof.  The  donee  of  the  power  granted  s  lease 
for  seven  years,  at  a  specified  rent,  which  lease  contained  a  covenant  by  the  lessee,  to 
find  board,  lodging,  and  wearing  apparel  daring  the  term,  for  three  children  of  tiie 
donee  (if  they  wished  it),  at  7L  a  year  each,  and  for  the  donee's  son  gratis :  Held,  by 
pA&Kt  and  Pattbson,  Js.,  ^Taunton,  J.,  dissentiente)  that  assuming  the  power  to  re- 
quire two  conditions,  first,  Uiat  the  rent  reserved  should  be  the  best  rent;  and,  secondly, 
Uiat  there  should  be  no  fine  or  premium ;  it  did  not  clearly  appear  on  the  face  of  ^e 
lease  that  either  of  those  conditions  had  been  broken,  because  the  covenant  to  msin- 
tain  the  children  was  not  necessarily  beneficial  to  iJie  lessor,  and,  therefore,  psrol 
evidence  was  admissible  to  show  that  the  rent  reserved  was  the  best  that  could  be 
obtained. 
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SjrsoTMSNT.  At  the  trial  before  Taunton,  J.,  at  the  Spring  asaisea  for  the 
ooanty  of  Salop,  1833,  the  jury  found  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court  on  the  following  case : — The  lessors' of  the  plaintiff  pro- 
duced indentures  of  lease  and  release,  bearing  date  the  24th  and  25th  of  Sep- 
tember, 1880,  made  for  the  purpose  of  suffering  a  common  recovery,  whereby  it 
was  agreed  that  the  recovery  should  enure  to  the  use  of  the  lessors  of  the  plain* 
tiff  for  the  term  of  1000  years.  The  release  contained  a  power  to  Elizabeth 
Rogers  to  demise  or  lease  the  said  premises  for  any  term  not  exceeding  ten  years 
from  the  day  of  the  date  thereof,  or  seven  years  from  the  day  of  the  decease  of 
the  said  E.  Rogers,  to  take  effect  in  possession,  so  as  there  should  be  reserved 
in  such  lease  the  best  rent  that  could  be  gotten  for  the  same  without  taking  any 
premium  for  the  making  thereof.  The  defendants  put  in  a  lease  of  the  17  th  of 
September,  1831,  whereby  Elizabeth  Rogers,  in  consideration  of  the  yearly  rent 
therein  reserved,  and  the  covenants  and  agreements  therein  contained  on  the 
part  of  the  lessee,  did  demise  and  lease  unto  Francis  Rogers,  the  premises  in 
question,  to  hold  to  him,  his  executors,  &c.,  for  the  term  of  seven  years,  to  be 
r*7561  ^^^'P^^  ^^^^  ^^®  ^^7  ^^  ^^^  decease  of  the  said  ^Elizabeth  Rogers, 
^  -^  yielding  and  paying  yearly  during  the  said  term,  unto  Mil  ward  Rogers, 
or  to  the  person,  who,  for  the  time  being,  should  be  entitled  to  the  freehold  and 
inheritance  of  the  said  demised  premises  immediately  expectant  on  the  decease 
of  the  said  £.  Rogers,  the  yearly  rent  of  150/.,  to  commence  at  the  expiration 
of  six  months  from  the  decease  of  the  said  E.  Rogers.  The  lease  contained  a 
covenant  by  the  said  Francis  Rogers,  to  pay  the  rent  and  all  taxes,  &c. ;  to  keep 
the  premises  in  good  repair  during  the  term,  and  to  manage  the  said  lands,  &c., 
in  a  husbandlike  manner.  And  the  said  Francis  Rogers,  for  himself,  his  execu- 
tors, administrators,  &c.,  ^venanted  with  the  said  E.  Rogers,  her  heirs  and 
assigns,  that  he  would,  upon  the  commencement,  and  from  thenceforth  during 
the  continuance  of  the  said  term,  if  Martha  Rogers,  Margaret  Rogers,  and  Mary 
Rogers,  the  three  younger  children  of  the  said  Elizabeth  Rogers,  or  any  or  either 
of  them,  should  be  so  minded  and  desirous,  permit  and  suffer  them,  and  any  or 
either  of  them,  to  reside  with  him  the  said  F.  Rogers,  and  as  part  of  his  family 
in  and  upon  the  said  dwelling-house  and  premises,  then  in  the  occupation  of  the 
said  Elizabeth  Rogers,  for  so  long  as  they,  the  said  three  children,  or  any  or 
either  of  them  should  think  proper ;  and  also  that  he  should,  during  the  time 
the  said  children  should  so  continue  to  reside  with  him,  find,  provide,  and  allow 
unto  each  of  them  good  and  sufficient  and  suitable  meat,  drink,  and  lodging, 
upon  being  paid  for  the  same  by  each  of  them,  the  sum  of  7L  sterling,  per 
annum,  and  so  in  propordon  for  any  less  period  than  a  year;  and  also  should, 
during  the  term,  permit  and  suffer  Edward  Cooke  Rogers,  one  of  the  sons  of 
T*7S71  ^^^  aaid  Elizabeth  Rogers,  to  reside  with  him  in  and  upon  the  same  ^dwell- 
■-  ^  ing-house  and  premises,  and  at  the  sole  expense,  cost,  and  charges  of  him, 
Francis  Rogers,  his  executors,  administrators,  &c.,  find,  provide,  and  allow  unto 
the  said  E.  C.  Rogers,  sufficient  board,  lodging,  and  wearing  apparel,  without 
having  or  being  paid  any  compensation  for  the  same.  Elizabeth  Rogers  died 
80on  after  the  lease  was  granted.  It  appeared  by  affidavit,  that  Edward  Cooke 
Rogers  was  of  the  age  of  thirty-five  years,  Margaret  Rogers  twenty-nine,  and 
Martha  and  Mary  Rogers  twenty-four.  It  was  contended  for  the  plaintiff,  that 
the  covenants  to  maintain  the  lessor's  children  were  in  the  nature  of  a  premium, 
and  that,  therefore,  the  lease  was  void  on  the  face  of  it.  For  the  defendant  it 
was  argued  that  it  was  a  question  for  the  jury,  whether  the  rent  reserved  was 
not  the  best  rent  that  could  be  obtained ;  and  evidence  was  tendered  to  show 
that  before  the  lease  was  executed  the  land  had  been  valued,  and  the  rent  re- 
aerved  in  the  lease  had  been  fixed  by  a  person  of  competent  skill  without  any 
reference  to  the  covenants  by  the  lessee  to  maintain  the  lessor's  children.  The 
learned  Judge  was  of  opinion,  that  these  covenants  were  in  the  nature  of  a  pre- 
mium  taken  by  the  lessor,  and  that  the  taking  of  any  premium  whatever,  made 
the  lease  absolutely  void ;  and  that  as  it  appeared  on  the  face  of  the  lease  a 
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premium  had  been  taken,  parol  evidence  was  madmissible :  he  therefore  directed 
the  jury  to  find  a  verdict  for  the  lessor  of  the  plaintififs.  A  rule  nisi  for  a  new 
trial  was  obtained  by  AfatUe,  on  the  ground  of  misdirection  and  the  improper 
rejection  of  evidence. 

Whateleyj  on  a  former  day  in  this  term,  showed  cause.  The  condition  in  the 
leasing  power  is  twofold  :  first,  that  the  best  rent  be  obtained;  and,  secondly, 
that  no  ""premium  be  taken.  The  lease  was  void,  first,  because  the  best  r^^cQ-i 
rent  was  not  reserved ;  and,  secondly,  because  the  covenant  by  the  lessee  ^  -' 
to  board  and  lodge  the  children  of  the  lessor,  was  in  the  nature  of  a  premium 
taken  by  the  lessor.  As  to  the  first  point,  it  is  stated  in  Sugden  on  Powers, 
5th  edit.,  p.  626,  that  in  the  Queensberry  case,  see  1  Bligh.  427,  Lord  Eldon 
said,  '^  There  is  but  one  criterion  which  our  Courts  always  attend  to  as  a  leading 
criterion  in  discussing  the  question,  whether  the  best  rent  has  been  got  or  oot : 
that  is,  whether  the  man  who  makes  the  lease  has  got  as  much  for  others  as  he 
has  for  himself;  for,  if  he  has  got  more  for  himself  than  for  others,  that  is  a 
decisive  evidence  against  him.  The  Court  must  see  that  there  is  reasonable 
care  and  diligence  exerted  to  get  such  rent  as,  care  and  diligence  being  exerted, 
circumstances  mark  out  as  the  rent  likely  to  be  obtained."  And  in  the  same 
work,  p.  624,  it  is  stated  by  the  author  to  be  clear,  that,  <<  under  a  power  to 
lease  at  a  rack-rent,  improvements  by  the  tenant,  however  valuable,  will  notaa- 
thorize  a  lease  at  an  under  value ;  and  if  a  fine  be  taken,  the  lease  cannot  be 
supported,  not  only  because  it  is  against  the  intent  of  the  power,  express  or  im- 
plied, but  because  it  is  evident  that,  however  considerable  the  rent,  it  might 
have  been  increased  if  the  fine  had  not  been  taken."  The  very  taking  of  a  fine, 
therefore  (which  in  eflfcct  was  done  here),  shows  that  the  best  rent  has  not  been 
obtained.  Secondly,  the  covenant  to  provide  board  aiyl  lodging  gratuitously  for 
one  of  the  children  of  the  lessor  was  in  the  nature  of  a  premium,  and,  if  any 
premium  whatever  was  taken,  the  lease  is  not  within  the  power,  and  parol 
^evidence  was  inadmissible  to  show  that  the  best  rent  was  reserved.  Thatp;^.pg-| 
covenant  was  an  advantage  to  the  tenant  for  life,  and  not  to  the  rever-  ^  ^ 
sioner.  Roe  v.  The  Archbishop  of  York,  6  East,  86,  may  be  cited  to  show  that 
the  question,  whether  the  best  rent  was  reserved,  ought  to  be  submitted  to  the 
jury ;  but  in  that  case  there  was  nothing  in  the  nature  of  a  fine  or  premium 
taken,  and  the  same  observation  applies  to  Doe  v.  Radcliffe,  10  East,  278. 

Maulc  and  i?.  F.  Richards^  contrk.  The  evidence  proposed  to  be  given  was, 
that  the  land  was  valued  and  the  rent  was  agreed  on,  and  the  draft  of  the  lease 
prepared  without  reference  to  any  covenant  for  the  boarding  and  lodging  of  the 
lessor's  children.  If  that  evidence  had  been  received,  it  would  have  l^en  a  ques- 
tion for  the  jury  whether  the  best  rent  had  been  reserved.  But  it  is  said  that, 
although  that  may  be  so  in  an  ordinary  case,  yet  here  the  covenant  to  board  and 
lodge  the  children  of  the  lessor  is  in  itself  a  premium ;  and,  that  being  so,  parol 
evidence  was  not  admissible  to  show  that  the  best  rent  had  been  obtained.  Now, 
assuming  first,  that  a  benefit  to  the  tenant  for  life  was  equivalent  to  a  premium, 
here,  the  children  were  adults,  and  therefore  not  persons  whom  the  lessor  was 
bound  to  maintain.  The  covenant  by  the  lessee  to  maintain  them  was,  there- 
fore, no  advantage  to  the  lessor.  The  plaintiff  reads  the  leasing  power  as  if  it 
contained  two  conditions,  one,  that  the  best  rent  be  reserved,  and  the  other,  that 
no  premium  should  be  taken ;  but  that  is  not  the  true  construction :  in  truth 
they  constitute  but  one  condition.  The  words,  '^  without  taking  any  premium," 
are  a  qualification  of  the  '^'preceding  words,  and  the  whole  sentence  im-p^gQ-i 
ports  that  <<  such  a  rent  be  reserved  as  is  the  best  without  taking  any  ■- 
premium."  Now,  assuming  that  to  be  the  true  construction  of  the  power,  the 
question  is,  whether  the  covenant  that  the  lessee  shall  board  and  lodge  three 
children  of  the  lessor,  can  be  considered  a  premium.  A  premium  is  somethiog 
paid  or  agreed  to  be  done,  in  respect  of  which  a  less  amount  of  rent  is  agreed  to 
be  paid.  It  must  depend  on  evidence  aliunde  as  to  the  adequacy  of  the  rent, 
whether  the  thing  agreed  to.be  done  was  in  the  nature  of  a  premium.    Suppose 
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tlie  leasee  had  oovenantod  to  go  to  York,  and  to  receive  30/.,  whether  that  might 
or  might  not  be  a  benefit  to  the  lessor  would  depend  upon  this,  whether  30/. 
was  a  proper  compensation  to  the  lessee  for  going  to  York.  That  could  not  be 
asoertained  without  the  intervention  of  a  jury.  So  here  the  question,  whether 
the  covenant  to  maintain  the  lessor's  children  was  in  the  nature  of  a  premium, 
will  depend  on  the  adequacy  of  the  rent.  As  to  Lord  Eldon's  dictum,  cited  in 
Sugden  on  Powers,  this  falls  within  the  latter  part  of  it,  for  the  evidence  here 
offered  was  to  show  that  reasonable  care  and  diligence  had  been  exerted  to  obtain 
the  best  rent.  The  question  as  to  the  adequacy  of  the  rent  is  undoubtedly  for 
the  jury ;  Roe  v.  The  Archbishop  of  York,  6  East,  86 ;  and  Doe  v,  Radcliffe,  10 
East,  278.  In  Shannon  v,  Bradstreet,  1  Sch.  &  Lef.  72,  Lord  Redesdale  held 
that  a  lease  made  under  a  power  ''  to  lease  without  fine  at  the  best  improved 
yearly  rent  that  could  be  had,"  was  not  necessarily  void,  though  containing  a 
covenant  to  lay  out  200/.  in  improvements,  "  if  the  rent  were,  notwithstanding, 
the  beat  that  could  be  got." 

r*7Bl1  *Parke,  J.,  on  a  subsequent  day  of  the  term,  delivered  judgment  as 
>•  -'  follows  : — This  case  was  argued  a  few  days  ago  before  my  brother  Taun- 
ton, my  brother  Patteson,  and  myself;  the  only  question  was,  whether  a  lease 
by  tenant  for  life,  under  a  settlement,  was  conformable  to  a  leasing  power  therein 
contained.  The  learned  Judge  then  stated  the  terms  of  the  power  and  of  the 
lease,  and  proceeded  as  follows : 

On  the  trial,  the  learned  counsel  for  the  defendant  offered  evidence  to  prove 
that  the  rent  was  the  best  that  could  be  obtained ;  but  my  brother  Taunton  re- 
jected ity  and  held  that  the  lease  was,  upon  the  face  of  it,  void.  The  question 
is,  whether  that  ruling  was  right.  It  seems  jto  my  brother  Patteson  and  my- 
self that  it  was  not,  and  that  there  should  be  a  new  trial. 

Unless  the  Court  can  pronounce  that  it  is  impossible  that  the  lease  can  be  a 
valid  execution  of  the  power,  under  any  circumstances,  the  defendant  is  entitled 
to  have  hia  parol  evidence  submitted  to  a  jury.  What  conclusion  they  ought  to 
come  to  is  quite  a  different  question. 

The  power  requires  that  the  best  rent  should  be  reserved  that  could  be  gotten, 
without  taking  a  fine  or  premium  for  the  making  it.  Assuming  the  power  to 
require  two  conditions,  first,  that  there  should  be  the  best  rent,  and,  secondly, 
that  there  should  be  no  fine  or  premium  (and  that  is  to  put  the  case  the  most 
strongly  against  the  defendant),  the  question  is,  whether,  upon  the  face  of  the 
lease,  it  clearly  and  incontrovertibly  appears  that  either  of  the  conditions  has  not 
been  performed  f 

Vint,  as  to  the  fine  or  premium ;  in  the  ordinary  acceptance  of  those  terms, 
P^wgn-i  none  is  paid  or  taken :  and  *if  benefit  to  the  tenant  for  life  be  equivalent 
■•  '  -'  to  a  fine  or  premium,  none  appears ;  for  it  does  not  necessarily  follow  that 
the  corenants  to  support  the  children  are  beneficial  to  the  mother,  the  tenant  for 
life,  as  all  the  children  were  grown  up  and  bound  to  maintain  themselves,  and 
after  the  death  of  the  lessor,  she  could  not  be  bound  to  maintain  them.  Besides, 
so  far  as  relates  to  the  daughters,  it  is  impossible  for  the  Court  to  say,  that  the 
contract  is  necessarily  beneficial  to  the  lessor,  if  she  was  bound  to  support  them^ 
for  it  may  be  beneficial  to  the  lessee ;  and  so  far  as  relates  to  the  son,  it  is  pos* 
sible  that  there  may  have  been  some  collateral  consideration  for  it,  as,  for  in- 
stance, a  bequest  of  the  personal  estate  of  the  lessor  to  the  son,  the  lessee.^  If^ 
then,  the  Court  cannot  pronounce  that  there  has  been  a  fine  or  premium,  the  only 
remaining  point  is,  whether  they  can  say  that  the  rent  is  not  the  best  that  could 
have  been  gotten  ? 

That  this  is,  generally,  a  question  for  the  jury,  cannot  be  doubted :  does  the 
exiatence  of  the  above-mentioned  covenants  make  it  no  longer  so  ?  Are  they  so 
clear  a  proof  that  the  lessee  would  have  paid  more,  and  consequently  that  thia 
rent  is  not  the  best,  that  no  evidence  could  ever  prove  the  contrary  ? 

We  conceive  that  they  are  not  conclusive  of  this  question,  and  though  it  is 

>  The  lessee  was  the  son  of  the  lessor. 
Tox-  XXVBL— 21 
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highly  probable  a  jury  would  think  that  the  best  rent  was  not  reserved,  it  isoer- 
taioly  possible  that  such  evidence  may  be  adduced  as  to  prove  that  it  was. 

The  case  of  Shannon  v,  Bradstreet,  1  Schoales  &  Lefroy,  62,  before  Lord 
Redesbale,  is  a  distinct  authority  on  this  part  of  the  ^case,  for  he  held,  r^'^goi 
that  a  covenant  in  the  lease  to  lay  out  200/.  in  improvements,  did  not  *-  '  ^ 
necessarily  show  that  the  rent  was  less  than  might  have  been  obtained.  For 
these  reasons  we  think  the  case  ought  to  go  to  a  new  trial. 

Taunton,  J.  I  retain  the  opinion  which  I  held  at  the  trial,  that  the  ooT^ 
nant  to  maintain  the  children  of  the  lessor  was  in  the  nature  of  a  premium,  and 
that  the  taking  of  that  premium  was  a  breach  of  the  condition  in  the  power, 
which  could  not  be  explained  by  parol  evidence.  I  take  it  that  the  word  pre- 
mium does  not  necessarily  mean  a  money  consideration ;  but  that  money's  worth 
may  constitute  a  premium.  A  covenant  to  maintain  and  support  three  of  the 
lessor's  children  at  an  adequate  price  would  not  be  a  premium.  But  allowiog 
that  the  question  of  inadequacy  may  be  the  subject  of  parol  evidence,  the  obli- 
gation to  maintain  and  support  one  of  the  lessor's  children  gratuitously,  is,  I 
think,  according  to  the  common  course  of  things,  necessarily  a  loss  to  the  lessee, 
and  a  benefit  to  the  lessor,  and  cannot  be  explained  away.  The  question  here 
is  not  simply  whether  the  best  rent  that  could  be  got  was  obtained,  but  also 
whether  the  lease  was  granted  on  a  premium.  The  condition  in  the  power  is 
twofold  :  first,  that  the  best  rent  shall  be  reserved ;  and,  secondly,  without  a  fine 
or  premium.  That  implies  that  no  fine  or  premium  shall  be  taken.  Th^  erl- 
dence  offered,  and  which  I  thought  inadmissible,  was  to  show  that  in  fact  the 
best  rent  bad  been  reserved.  Assuming  that  to  be  so,  still  if  a  premium  was 
taken,  there  was  a  breach  of  the  condition  in  the  leasing  power.  One  reason 
for  the  condition  in  these  leasing  powers,  that  *no  premium  shall  be  taken,  r^tan 
is,  I  imagine,  to  provide  against  the  uncertainty  of  parol  evidence  in  the  ^  *  ^ 
doubtful  question,  what  was  the  best  rent  that  could  be  got  when  the  lease  was 
granted,  which  in  the  case  of  old  leases  may  be  at  a  very  distant  period.  If 
any  premium  whatever  was  taken,  that  seems  to  me  a  breach  of  the  condition 
in  the  power.  A  power  to  lease  should  be  construed  strictly  and  rigorously, 
because  it  is  a  power  to  be  exercised  over  property  which  upon  the  death  of  the 
donee  belongs  to  another.  I  am  unwilling  to  relax  the  rigor  of  the  rule,  aod  if 
once  a  door  is  opened  to  evasion  by  nice  distinctions,  there  is  no  saying  where  it 
will  end. 

As,  however,  my  brothers  think  there  should  be  a  new  trial,  the  rule  must 
be  absolute.  Rule  absolute.^ 

It  was  contended  by  Whately  on  the  argument,  that  if  the  objections  to  the 
lease  were  not  tenable,  the  plaintiff  was  still  entitled  to  recover  on  the  demise 
of  the  trustees  of  the  term  for  1000  years.  But  the  Court  said,  that  that  term 
was  subservient  to  the  leasing  power,  and  consequently  was  no  answer  to  the 
action,  provided  the  lease  were  good ;  and  they  referred  to  Doe  dem.  Gourtail  r. 
Thomas,  9  B.  &  C.  288,  as  in  point. 

^  In  the  beginning  of  the  statement,  p.  755,  the  words  "  the  jury  found  a  verdict  far 
the  plaintiff,  subject  to  the  opinion  of  this  Conrt  on  the  following  case,"  shoald  be 
omitted,  for  the  question  was  argued  and  determined  on  a  rule  for  a  new  trial,  not  on  t 
special  case. 

*DOE,  on  the  several  Demises  of  ELIZABETH  GRIFFITH,  ofrt-ccn 
SUSANNAH  EVANS,  of  the  said  ELIZABETH  GRIFFITH'-'^-' 
and  SUSANNAH  EVANS,  of  the  said  ELIZABETH  GRIFFITH, 
SUSANNAH  EVANS,  and  HUMPHREY  EVANS,  and  of  the  said 
HUMPHREY  EVANS,  v.  HUGH  PRITCHARD,  JOHN  ROBEBTS, 
and  ELIZABETH  JONES. 

Sljectment  may  be  maintaiDed  for  freehold  lands,  on  the  demise  of  a  person  attainted  of 
felony,  when  there  has  been  no  office  found  on  behalf  of  the  king. 
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A  lease  for  three  liTes  contained  a  proTiso,  that  if  the  lessee,  his  heirs,  &c.,  should, 
during  the  continuance  of  the  term,  happen  to  become  insolvent,  and  unable  in  cir- 
cumstances to  go  on  with  the  management  of  the  farm,  the  demise  should  from  thence- 
forth cease  and  be  absolutely  Toid.  Tenant  (being  the  second  cestuy  que  Tie)  under 
such  lease,  was  attainted  of  felony,  |nd  transported.  His  mother  and  sister  occupied 
the  farm  f^om  that  time,  till  the  expiration  of  the  third  life  named  in  the  lease,  and 
during  that  period  the  reserred  rent  was  regularly  paid  to  R.  W.  P.,  to  whom  the 
rcTcrsion  had  come  by  deyise,  and  who  knew  all  the  facts.  The  time  of  his  becoming 
entitled  did  not  appear.  The  reversioner,  on  the  expiration  of  the  third  life,  suppos- 
ing that  the  term  was  at  an  end  in  point  of  law,  let  the  land  to  a  new  tenant,  whom 
he  afterwards  ejected,  the  attainted  party  being  still  aliye. 

Quere,  whether  the  attainder  of  the  tenant  was  a  forfeiture  of  the  lease ;  but,  held,  that 
if  it  was  a  breach  of  the  condition,  it  was  not  a  continuing  breach,  but  was  contem- 
poraneous with  the  conriction : 

Qniere  also,  if  a  forfeiture  was  committed,  whether  it  was  one  of  which  an  assignee  of 
the  rerersion  might  take  adyantage  by  stat.  82  H.  8,  c.  84. 

Held,  that  if  such  a  forfeiture  was  committed,  the  reversioner  had  waived  it  by  accepting 
the  reserved  rent  under  the  lease,  from  the  parties  occupying  the  premises : 

Serable,  that  if  the  forfeiture  had  not  been  waived,  a  sufficient  entry  had  been  made  to 
avoid  the  lease. 

Ejkctmxnt  for  a  messuage  and  lands  at  Llanfaur,  Merionethshire.  At  the 
trial  before  Batley,  B.,  at  the  Bala  Spring  assizes,  1833,  a  verdict  was  found 
for  the  defendant,  subject  to  certain  points,  upon  which  the  learned  Judge 
reserved  leave  to  move  to  enter  a  verdict  for  the  plaintiflF.  On  a  motion  being 
made  for  that  purpose  in  Easter  term,  1833,  the  Court  directed  that  the  facts 
should  be  put  into  a  special  case,  which  was  stated,  in  substance,  as  follows  :-^ 

The  premises  in  question  were  conveyed  by  lease  of  the  25th  of  February, 
1775,  made  between  Richard  Price  Thelwall  of  the  one  part,  and  Evan  Griffith 
rt^^-i  of  the  other  part,  whereby  Thelwall  demised,  granted,  leased,  *set  and  to 
*■  *  ^  fiirm  let  unto  the  said  Evan  Griffith  the  premises  in  question,  habendum 
to  the  said  E.  Q.,  his  heirs  and  assigns,  from,  &c.,  for  and  during  the  natural 
liTes  of  the  said  Evan  Griffith,  Humphrey  Evans  his  son,  and  Elizabeth  Evans 
his  daughter,  and  the  life  of  the  longer  liver  and  survivor  of  them,  at  the  yearly 
rent  of  20/.,  payable  to  Thelwall,  his  heirs  or  assigns.  The  lease  contained  a 
clause  of  re-entry  in  case  of  nonpayment  of  rent  for  the  space  of  twenty  days 
(the  same  being  first  lawfully  demanded),  and  also  the  usual  covenants  on  the 
part  of  the  lessee.     After  which  was  the  following  clause  : — 

"  Provided,  &c.,  that  in  case  the  said  Evan  Griffith,  his  heirs  and  assigns, 
shall  at  any  time  hereafter  grant,  demise,  set,  let,  or  assign  over  the  said 
demised  premises,  or  any  part  thereof,  or  deposit,  pledge,  or  mortgage  this 
present  lease  as  a  security  for  any  sum  or  sums  of  money,  without  the  consent 
in  writing  of  the  said  R.  P.  Thelwall,  his  heirs  or  assigns,  being  first  had  and 
obtained,  to  or  with  any  person  or  persons  whatsoever,  or  in  case  the  said  £.  G., 
his  heirs  and  assigns,  shall  hereafter,  during  the  continuance  of  this  lease,  hap- 
pen to  become  insolvent,  and  unable  in  circumstances  to  go  on  with  the  manage- 
ment of  the  said  farm  and  demised  premises,  that  then  and  in  any  and  either  of 
those  cases  this  present  demise,  and  every  matter  aud  thing  therein  contained, 
from  thenceforth  shall  cease,  determine,  and  be  absolutely  void,  to  all  intents 
and  purposes  whatsoever/'  The  lessor  covenanted  for  quiet  enjoyment  by  the 
lessee,  he  paying  the  rent  and  performing  his  covenants. 

The  lease  was  duly  executed  and  livery  of  seisin  given.  Evan  Griffith  occu- 
r*7fi71  P^^  ^^^  premises  under  this  '''lease  to  the  day  of  his  death,  which  took 
*-  -'place  on  the  Ist  of  April,  1797.  After  his  death,  Humphrey  Evans, 
his  son  and  heir-at-law,  and  one  of  the  lives  named  in  the  lease,  became  entitled 
to  the  estate  as  special  occupant. 

At  the  great  sessions  for  the  county  for  Merioneth,  held  in  April,  1801,  the 
laid  Humphrey  Evans  was  convicted  of  felony  (sheep  stealing),  and  on  that 
eoDviction  was  transported  for  life  to  New  South  Wales.  No  inquisition  was 
taken,  and  no  office  found  for  the  crown,  of  the  lands  and  tenements  of  the  said 


324  6  Barnewall  &  Adolphits.  «     [767 

H.  E.  on  his  said  conviotioQ  and  attainder,  neither  has  any  entry  ever  been 
made  on  behalf  of  the  crown  into  or  npon  the  estate  in  question. 

After  the  departure  of  the  said  H.  E.,  the  premises  were  occupied  and  the 
farm  managed  by  Elizabeth  Griffith ,  the  widow*  of  Evan,  the  original  lessee,  and 
mother  of  H.  E.,  until  her  death  in  March,  1812  ;  after  which  Susannah  Evans, 
the  daughter  of  the  said  Evan  and  Elizabeth  Oriffith,  and  sister  of  the  said  H. 
E.,  continued  in  possession  and  management  of  the  farm  until  the  death  of 
Elizabeth  Evans,  the  third  life  named  in  the  ieasci  which  took  place  on  the 
24th  of  January,  1816. 

During  the  whole  of  this  period,  the  reserved  rent  was  regularly  paid  to  the 
person  entitled  to  the  reversion,  who  had  full  knowledge  of  the  conviction  of 
Humphrey  Evans.  Immediately  after  the  death  of  the  said  Elizabeth  Evans, 
Richard  Watkin  Price,  to  whom  the  reversion  had  come  by  devise,  supposing 
the  estate  to  have  been  determined  by  the  death  of  the  last  cestui  que  vie,  let 
the  same  premises  at  an  increased  rent  of  40/.  to  John  Evans,  another  son  of 
the  above-named  Evan  and  Elizabeth  Oriffith,  who  then  resided  on  the  premises 
*?rith  his  sister,  the  said  Susannah  Evans.  John  Evans  occupied  the  r^tygo-i 
premises  until  July,  1819,  when  Mr.  Price  brought  an  ejectment  on  ^  -' 
that  letting,  and  recovered  possession. 

The  said  Humphrey  Evans  was  alive  on  the  day  of  the  demise  laid  in  the 
declaration,  a  convict  settled  in  the  colony  of  New  South  Wales.' 

♦The  questions  for  the  opinion  of  the  Court  were : — 1.  Whether  the  r^nng^ 
estate  of  Humphrey  Evans  was  divested  out  of  him  by  his  attainder  ^  -* 
and  conviction,  without  office  found  or  entry  made  by  or  on  behalf  of  the  crown. 

2.  If  not,  whether  H.  E.  had  capacity  to  demise  on  the  day  of  the  demise 
laid,  viz.,  January  Ist,  1827. 

3.  Whether  the  estate  was  determined  by  breach  of  the  proviso  in  the  lease, 
that  the  same  should  be  void  if  Evan  Griffith,  his  heirs  or  assigns,  should  be- 
come insolvent  and  unable  in  circumstances  to  go  on  with  the  management  of 
the  farm  and  premises. 

This  case  was  argued  in  the  present  term,  November  15th. 
J,  H.  Lloyd  for  the  plaintiflF.     (As  to  the  first  point.  Sir  «7.   Campbell^ 
Solicitor-General,  for  the  defendants,  admitted  that  Humphreys  Evans  having 

1  Before  the  trial  it  was  ordered  by  the  Lord  Chief  Justice,  by  consent  of  the  parties, 
on  summons,  porsuant  to  Reg.  Gen.  20,  Hil;  4  W.  4  (p.  zvii.  post),  **  that  an  examined 
eopy  of  the  muster-roll  of  convicts  from  New  South  Wales,  filed  with  the  Secretary  of 
State  for  the  Home  Department,  be  received  and  read  in  evidence  on  the  trial  of  this 
cause,  as  proof  of  the  existence  of  Humphrey  Evans  in  the  declaration  in  this  cause 
mentioned,  on  the  Slst  day  of  December,  1828."  A  writing  was  accordingly  produced 
at  the  trial,  headed,  "  New  South  Wales,  census  taken  in  the  month  of  November, 
1828 ;"  and  stating,  under  distinct  heads,  in  several  columns,  the  name,  age,  sentence, 
employment,  and  residence  of  Humphrey  Evans,  the  date  of  his  transportation,  and 
some  other  particulars ;  to  which  was  added  a  certificate,  signed  John  Henry  Capper, 
and  stating  Uiat  the  above  was  a  true  extract  of  the  muster>roll,  which  muster-roll  was 
deposited  in  the  office  of  the  Secretary  of  State  for  the  Home  Department.  The  witness 
who  produced  it,  together  with  the  Lord  Chief  Justice's  order,  had  compared  the  extract 
with  the  roll.  It  was  objected  at  the  trial,  and  there  was  no  evidence  to  show  that  the 
document  from  which  this  extract  pnrporteid  to  be  taken,  was  in  reality  a  muster-roll  or 
authentic  account  of  the  convicts  at  New  South  Wales ;  and  that  the  Lord  Chief  Justice's 
order,  merely  anthoriiing  the  plaintiffs  to  read  the  extract,  did  not  cure  the  defect, 
since  the  extract  could  not  be  better  evidence  than  the  roll  itself,  and  the  objection 
would  have  applied  to  that  if  produced.  And  it  was  further  urged,  that  the  evidence 
adduced  did  not  show  the  identity  of  Humphrey  Evans  mentioned  in  the  extract  with  the 
Humphrey  Evans  mentioned  in  the  declaration.  Batlkt,  B.,  was  of  opinion,  that  as 
the  Judge's  order,  consented  to  by  the  defendants,  assumed  the  existence  of  a  muster- 
roll  at  t£e  Secretary  of  State's  office,  from  which  an  extract  might  be  taken  for  the  pre- 
sent purpose,  the  objection  could  not  prevail.  He  also  thought  that  the  order  precluded 
any  question  on  the  subject  of  identity ;  but  he  reserved  both  points.  On  the  motion  to 
enter  a  verdict  for  the  plaintiff,  J,  Jervia  for  the  defendants  renewed  the  objections,  but 
the  Court  (Dshman,  C.  J.,  Littlidalb,  and  Pakkb,  Js.),  concurred  in  the  opinion  ex- 
pressed by  Batlit,  B.,  at  the  trial. 
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taken  a  freehold  estate  as  special  occupant,  2  Black.  Comm.  259,  sach  freehold 
was  not  diTested  without  office  found.)  The  second  proposition  on  the  part  of 
the  plaintiff,  viz.,  that  Humphrey  Evans  had  capacity  to  demise,  is  a  corollary 
from  the  first.  In  Nichols  v.  Nichols,  Plowd.  486,  the  question  was  put,  **  If 
the  possession  in  deed  or  in  law  of  the  lands  of  a  person  attainted  of  treason 
shall  not  be  in  the  king  before  office  found,  in  whom  shall  it  be  by  the  course 
of  the  common  law  in  the  life  of  the  person  attainted  V*  And  it  was  held  that 
the  freehold  of  such  lands  would  be  in  fact  in  the  person  attainted,  as  long  as 
he  should  live :  '*  for  as  he  hath  capacity  to  take  in  deed  lands  by  a  new  pur- 
I^^QI  chase,  so  hath  he  power  to  retain  his  ancient  possessions,  and  '''he  shall 
^  -'be  tenant  to  every  praecipe."  Except  as  to  the  king,  who  has  an  in- 
choate right  capable  of  being  perfected  by  office  and  seizure,  the  attainted  party 
has  a  good  right  against  all  the  world,  and  may  grant  in  virtue  of  such  right, 
though  the  title  which  he  conveys  is  defeasible,  being  subject  to  the  king's 
paramount  right.  This  doctrine,  as  to  attainted  persons,  is  supported  by  2 
Shepp.  Touchst.  232,  7th  edit.,  and  Mr.  Preston's  addition  to  the  original  pas- 
sage. So  an  alien  may  purchase  and  grant,  and  may  suffer  a  recovery,  2  Shepp. 
Touchst.  232;  2  Yin.  Abr.  Alien  (A),  pi.  18.  The  case  of  an  attainted  person 
granting  is  analogous  to  that  of  a  copyholder  making  a  lease  without  license 
or  special  cnstom.  Such  lease  is  a  cause  of  forfeiture,  but  until  the  lord 
takes  advantage  of  it,  it  is  good  as  to  every  one  else  :  Gilbert  on  Tenures,  213, 
and  note  xcii.  by  Watkins,  5th  edit.  And,  according  to  the  reasoning  in  that 
note,  the  Court,  in  the  present  case,  will  not  arbitrate  upon  the  question  of 
rights  between  the  attainted  party  and  the  king,  but  will  decide  the  cause  as 
between  the  present  claimants.  The  king  has  done  nothing  to  enforce  his  right ; 
and  a  freehold  estate  must  be  determined  by  some  formal  act. 

Then  as  to  the  third  point.  The  estate  here  was  determinable  upon  a  con- 
tingency. The  Court  cannot  say  that  that  contingency  has  ever  happened. 
Conditions  which  lead  to  forfeiture  are  to  be  construed  with  great  strictness, 
Co.  Litt.  218,  a ;  Adams  on  Ejectment,  page  176,  3d  edit. ;  Doe  dem.  Abdy 
V,  Stevens,  3  B.  &  Ad.  303  ;  per  Lord  T£NT£aDEN.  The  condition  here  refers 
r*?"!!  ^  ^  pecuniary  inability.  It  is  true  that  the  felon's  goods  are  ""forfeited 
^  -'on  conviction,  but  they  may  not  be  seized,  and  until  they  are,  they  re- 
main in  the  felon's  hands.  There  is  no  proof  here  that  they  were  seized,  and 
the  Court  will  not  assume  that  fact  and  the  consequent  pecuniary  deficiency. 
The  party  may  still  have  carried  on  the  farm  by  his  agents,  or  by  his  under- 
tenants, if  the  landlord  did  not  enforce  the  covenant  against  underletting.  The 
mere  absence  of  the  convict  would  not  occasion  a  forfeiture,  if  it  were  not 
coupled  with  insolvency. 

In  the  first  place,  therefore,  the  contingency  upon  which  this  estate  was  de- 
terminable, never  happened.  Secondly,  if  it  did  happen,  there  ought  to  have 
been  a  re-entry  by  the  landlord;  for  the  estate,  commenced  by  livery,  ought 
also  to  have  had  a  formal  termination.  And  further,  on  the  contingency 
happening,  the  estate  was  voidable  only ;  the  facts  may  show  an  intention  not  to 
avoid  it,  and,  if  that  appear,  the  forfeiture  is  purged.  If  the  contingency  ever 
happened,  it  occurred  on  the  conviction,  and  that  was  not  a  continuing  breach.  The 
lord,  after  notice  of  the  conviction,  accepted  rent,  and  consequently  he  waived 
the  jforfeiture ;  and  not  merely  the  forfeiture,  but  the  condition  itself,  according 
to  Co.  Litt.  211,  b.  [Taunton,  J.  There  is  a  difference  between  waiving  the 
condition,  as  in  Damper's  case,  4  Rep.  119,  b,  and  waiving  the  particular  breach. 
The  Courts  in  modem  times  have  been  inclined,  in  such  cases,  to  consider  the 
breach  overlooked  rather  than  the  condition  waived ;  as  in  Doe  dem.  Boscawen 
V.  Bliss,  4  Taunt.  735.  But  the  waiver  of  the  condition  is  not  necessary  to 
joor  argument.]  In  the  modern  cases,  where  the  construction  just  mentioned 
r*7721  ^^  been  adopted,  the  breach  has  been  occasioned  by  *some  act  of  the 
^  -I  lessee,  and  the  Court  has  held  that  he  could  not,  by  his  own  misconduct, 
make  the  lease  void,  whether  the  lessor  desired  it  or  not.    It  was  so  in  Doe 
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dem.  Bryan  v.  Banks,  4  B.  &  A.  401 ;  and  the  same  reason  applies  to  Doe 
dem.  Ambler  v.  Woodbridge,  9  B.  &  C.  376.  In  Roberta  v.  Davey,  4  B.  &  Ad. 
664,  a  license  to  mine  was  granted,  with  a  condition  that  it  was  to  become 
void  if  the  grantee  should  neglect  for  a  certain  time  to  work  the  mines; 
and  it  was  held  that,  on  breach  of  the  condition,  the  license  was  voidable  only 
at  the  election  of  the  grantor.  In  these  three  cases  there  was  a  continued 
breach,  by  the  voluntary  act  of  the  grantee,  and  it  was  considered  that  the 
grantor  did  not,  by  omitting  at  some  time  during  such  continuance  to  avail 
himself  of  the  breach,  forego  his  right  to  do  so  at  a  subsequent  time.  In  these 
cases  if  they  had  been  decided  otherwise^  the  grantee  would  have  benefited  by 
his  own  wrong  in  continuing  the  breach.  But  here  the  forfeiture  accrued,  not 
by  the  continuance  of  an  act  but  by  the  happening  of  an  event,  which,  having 
onoe  occurred,  all  beyond  it  was  out  of  the  lessee's  power :  nor  did  he  after- 
wards commit  any  voluntary  default,  for  the  management  of  the  farm  went  on 
as  before. 

Assuming,  however,  that  in  this  case  there  was  a  breach,  and  a  continuing 
one,  no  entry  was  ever  made  for  the  purpose  of  taking  advantage  of  it.  It  may 
be  a  question  whether  Price  had  any  right  so  to  enter.  He  could  not  do  it  be- 
fore his  title  accrued.  The  case  does  not  show  whether  he  became  reversioner 
before  or  after  the  alleged  forfeiture ;  but  when  he  had  become  so,  he  had  no 
right  of  entry  at  common  law ;  and,  ^whether  or  not  this  was  one  of  the  ri^'Tjo-i 
cases  in  which  a  right  of  entry  is  transferred  to  the  assignee  of  the  re-  ^  ^ 
version  by  stat.  32  H.  8,  c.  34,  would  depend  upon  another  question,  viz.,  whe- 
ther the  condition  here  has  reference  to  a  collateral  act,  or  to  a  thing  incident  to 
the  reversion,  like  payment  of  rent,  or  forbearing  to  do  waste.^  But,  however 
this  may  be.  Price  never  did  enter.  It  is  not  enough  that  he  ultimately  came 
into  possession.  There  should  have  been  such  an  entry  as  evinced  an  intent  to 
take  advantage  of  the  condition  broken.  Where  an  estate  is  not  void,  but  only 
voidable  at  the  will  of  the  lessor,  there  must  be  a  formal  act  to  show  that  he 
intends  to  avoid  the  estate  by  reason  of  the  forfeiture.  '<  Regularly  when  any 
man  will  take  advantage  of  a  condition,  if  he  may  enter,  he  must  enter,  and 
when  he  cannot  enter,  he  must  make  a  claim,  and  the  reason  is,  for  that  a  free- 
hold and  inheritance  shall  not  cease  without  entry  or  claim,  and  also  the  feoffor 
or  grantor  may  waive  the  condition  at  his  pleasure ;"  Go.  Litt.  218,  a,  where 
examples  are  given  in  illustration  of  this  doctrine.  The  language  of  Lord  Ken- 
ton, and  of  BuLLER  and  Ashhurst,  Js.,  in  Roe  dem.  Tarrant  v,  Hellier,  3  T. 
R.  169, 172, 173,  shows  the  strictness  with  which  the  proceedings  of  the  lord  are 
to  be  regarded  in  enforcing  such  a  right  of  entry.  It  does  not  appear,  in  the 
present  case,  that  the  landlord  entered  with  the  intention  of  forcing  the  forfeiture. 
He  entered  as  the  case  states,  supposing  the  estate  to  have  been  determined  by 
the  death  of  the  last  cestui  que  vie.  No  case  has  been  found  expressly  deciding 
that  an  entry  for  forfeiture  must  appear  to  have  '''been  made  eo  intuitu:  ri^i^jjAi 
but  on  principle  it  should  seem  that  this  must  be  so,  where  the  estate  is  ^  -^ 
voidable  only.  Here  the  estate,  being  for  lives,  was  voidable  only,  though  the 
condition  was,  in  terms,  that  in  case  of  breach  it  should  be  "  absolutely  void :" 
Pennant's  case,  fifth  point,  3  Rep.  64,  b;  1  Wms.  Saunders,  287,  c,  note  (16) ; 
and  the  landlord,  in  this  ease,  not  having  re-entered,  but  having  accepted  rent 
after  notice  of  the  forfeiture,  the  same  authorities  show  that  he  has  thereby  not 
avoided  but  affirmed  the  lease. 

Sir  J,  Campbell,  Solicitor-General,  contr^.  Although  the  freehold  did  not 
vest  in  the  king  without  office  found,  the  king  was,  nevertheless,  entitled  to  the 
profits  during  Humphrey  Evans'^  life.  The  statute,  De  Prserogativ&  regis,  17 
Ed.  2,  Stat.  1,  0.  16,  gives  the  king  year,  day,  and  waste  after  the  death  of  the 
felon,  but  it  also  gives  him  the  profits  during  the  felon's  life ;  and  being  enti- 
tled to  those,  he  was  also  entitled  to  enter  for  the  purpose  of  taking  them,  and 
to  hold  possession  for  that  purpose,  to  the  exclusion  of  Evans.     And  there  is  no 

1  See  1  Wms.  Saund.  288,  b,  note  (16). 
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aathority  to  show  that  an  inquest  of  office  is  neoessary,  to  enable  him  to  do  this.^ 
Then  if  Evans  had  not  the  right  of  entry,  he  could  not  demise.  The  freehold 
might  be  in  him,  but  the  right  of  possession  was  in  the  crown.  It  is  assumed 
on  the  other  side,  that  what  a  man  has  in  him  he  may  alien  :  but  he  may  have 
the  freehold  under  circumstances  like  the  present,  and  yet  not  be  able  to  alien. 
In  Bullock  V.  Dodds,  2  B.  &  A.  275,  Abbott,  C.  J.,  says,  "An  attainted  per- 
P^^r-i  son  is  considered,  in  law,  as  one  civiliter  mortuus.  ^He  may  acquire, 
^  '  ^  but  he  cannot  retain  ;  he  may  acquire,  not  by  reason  of  any  capacity  in 
himself,  but,  because  if  a  gift  be  made  to  him,  the  donor  cannot  make  his  own 
act  void,  and  reclaim  his  own  eift ;  and  as  the  donor  cannot  do  this,  and  the 
attainted  donee  cannot  enjoy,  the  thing  given  vests  in  the  crown  by  its  preroga- 
tive, there  being  no  other  person  in  whom  it  can  vest."  In  Doe  dcm.  Evans 
V.  Evans,  5.  B.  &  C.  584,  where  a  copyholder  was  convicted  of  a  capital 
felony,  but  pardoned  on  condition  of  suffering  two  years'  imprisonment,  it  was 
held  that  he  might  maintain  ejectment  for  the  copyhold  lands  after  the  expi- 
ration of  the  two  years,  against  a  party  who  had  ousted  him;  but  it  is  clear, 
that  he  would  not  have  been  held  entitled  to  bring  the  action  during  the  two 
years. 

Then  as  to  the  other  points.  The  case  contemplated  by  the  proviso,  of  the 
tenant  becoming  insolvent  and  unable  to  go  on  with  the  management  of  the 
farm,  had  occurred.  It  is  admitted  that  the  goods  of  the  party  were  forfeited 
on  conviction,  without  office  found ;  but,  it  is  said,  the  crown  did  not  take  pos- 
session :  that,  however,  makes  no  difference.  If  the  felon,  after  conviction, 
retained  possession  of  the  goods,  he  did  so  as  a  wrongdoer;  he  could  not  legally 
have  them.  The  passage  just  cited  from  the  judgment  of  Abbott,  0.  J.,  in 
Bullock  V.  Dodds,  2  B.  &  A.  275,  applies  to  this  point.  It  is  suggested  that 
Price,  as  assignee  of  the  reversion,  could  not  take  advantage  of  this  condition ; 
but  any  covenant,  which  touches  the  enjoyment  or  management  of  the  land, 
runs  with  the  land,  and  may  therefore  be  taken  advantage  of  by  such  assignee. 
r^'"7c-\  The  covenant  in  question,  which  regards  the  disqualification  *of  the 
•-  ^  ^  tenant  to  manage  the  land,  must  surely  affect  the  land,  and  run  with  it. 
As  to  the  waiver,  to  establish  that,  the  ront  should  have  been  received  from  the 
leasee  with  an  intent  to  waive  the  condition.  [Parke,  J.  It  is  found  that 
the  reversioner  knew  of  Evans's  conviction.]  But  he  did  not  receive  the  rent 
from  Evans,  the  lessee.  He  received  it  from  other  parties,  under  the  notion 
that  Evans  was  civilly,  dead.  He  acted  under  a  mistake.  [Parke,  J.  The 
rent  was  received  as  rent  due  under  the  lease.]  Receipt  of  rent  is  an  affirm- 
ance of  tenancy,  where  it  can  operate  by  way  of  estoppel,  as  where  the  lord 
receives  it  from  a  disseisor ;  but  an  estoppel  must  be  mutual ;  and  there  can  be 
DO  mutuality  where  the  rent  is  paid  by  parties  between  whom  and  the  lessee  there 
is  no  privity  in  estate ;  and  who,  in  fact,  are  mere  strangers,  as  the  mother  and 
Biater  of  Humphrey  Evans  were  in  this  case.  [Parke,  J.  Distraining  for 
rent  after  forfeiture  affirms  the  lease,  and  yet  there  is  no  mutual  estoppel  by 
that  act.  The  receiving  of  rent,  as  rent,  horn  these  parties,  might,  in  the  same 
manner,  operate  as  a  waiver  of  forfeiture.  Denman,  C.  J.  In  this  case,  that 
which  was  paid  is  called  the  '<  reserved  rent."]  It  was  never  received  with  the 
intention  of  waiving  the  forfeiture.  Price  did  not  think  of  interposing  till  the 
third  life  dropped,  because  he  imagined  that  the  lease  had  not  expired  till  then. 
FParke,  J.  He  knew  all  the  facts;  he  only  acted  in  ignorance  of  the  law. 
Taumton,  J.  In  practice,  as  far  as  I  have  ever  known  it,  when  the  landlord 
has  once  received  rent  with  knowledge  of  a  forfeiture  incurred,  it  has  been  con- 
sidered that  he  waived  that  forfeiture,  whatever  his  secret  view  may  have  been 
in  acting  as  he  did.  It  is  an  acknowledgment  that  the  lease  continues,  and  that, 
r^nj-t  IB  respect  of  it,  such  rent  is  due.]  At  all  '^'events  this  may  be  regarded 
L  '  -^  as  a  continuing  breach.  It  would  clearly  be  so,  if  the  expression  in 
the  proyiso  were  that  if  the  tenant  should,  ''  at  any  time  or  times"  during  the 

'  See  Staonf.  Prerogative,  tit  Corone,  49,  a,  b.     ' 
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continuaDce  of  the  lease,  become  insolTent,  the  lease  should  be  Toid ;  and  the 
clause  must  necessarily  be  read  as  if  that  were  expressed.  The  insolvency  here 
is  quite  sufficient :  no  man  can  be  more  insolvent  than  a  convict,  who  cannot 
hold  any  property.  [Taunton,  J.  Insolvency  is  where  a  man  is  not  in  a  con- 
dition to  pay  his  debts.  We  do  not  know  that  this  person  had  any.]  As  to 
the  entry  :  it  may  be  admitted  that  merely  walking  across  the  land  would  not 
be  sufficient ;  but  if  the  lord  comes  upon  the  land  with  the  intent  of  claiming 
for  forfeiture,  that  is  a  good  entry :  and  here  the  very  act  of  bringing  an  eject- 
ment shows  that  the  intent  was  such.  In  Roe  dem.  Tarrent  v,  Hellier,  3  T.  R. 
162,  where  the  lord  of  a  manor  seized  copyhold  land  generally  and  without  any 
defined  purpose,  it  was  held  to  be  an  absolute  seizure  as  for  a  forfeiture,  and  not 
quousque.  There  is  no  instance  in  which  it  has  been  held,  that  a  party  having 
entered  and  got  possession  could  be  defeated  because  he  had  not  stated  in  what 
right  he  claimed. 

Llo^d  in  reply.  Nothing  is  claimed  here  on  behalf  of  the  crown  but  a  right 
of  entry.  Why  might  not  Evans,  the  lessor  of  the  plaintiff,  demise  subject  to 
that  right  t  [Taunton,  J.  In  Com.  Dig.  Capacity,  D.  6,  it  is  said,  citing 
Perkins,  Grants,  s.  26,  that  a  person  attainted  of  felony  has  not  capacity  to 
make  a  grant  that  shall  bind  the  king ;  but  a  grant  by  a  person  attainted  binds 
"^himself  and  his  heirs.]  The  same  authority  is  referred  to  in  2  Shep-  r^yyo-i 
pard's  Touchstone,  232,  already  cited :  and  Mr.  Preston's  note  does  not  ^  -* 
impugn  the  doctrine,  see  also  Shepp.  Touchst.  p.  7,  7th  ed.  Bullock  v. 
Dodds,  2  B.  &  A.  258,  related  only  to  the  rights  of  an  attainted  felon  in  respect 
of  a  bill  of  exchange.  Doe  dem.  Evans,  5  B.  &  C.  584,  decided  no  more  than 
was  necessary  for  the  purpose  of  that  case,  viz.  that  after  pardon,  the  felon's 
right  to  demise  his  copyhold  lands  was  restored,  the  lord  having  done  nothing  to 
divest  the  estate.  It  is  said  that  the  tenant  here  was  insolvent  because  con- 
victed of  felony.  If  the  proviso  as  to  insolvency  related  merely  to  the  pecuniary 
ability  of  Evans  as  an  individual,  the  condition  was  a  collateral  one,  and  an 
assignee  of  the  reversion  could  not  take  advantage  of  it :  if  it  related  to  the 
capacity  of  carrying  on  the  farm  (in  which  case  alone  it  would  run  with  the 
land),  another  person  might  fulfil  the  condition  on  Evans's  behalf  by  conducting 
the  farm,  though  he  himself  had  forfeited  his  goods.  As  to  the  waiver,  the 
question  is  AOt  what  the  intent  was  in  receiving  the  rent,  but  whether  the 
landlord,  by  doing  so,  in  fact  affirmed  the  existence  of  the  lease.  There  is  no 
proof  that  the  rent  was  received  under  a  mistake  in  law,  even  supposing  that 
that  would  alter  the  effect  of  the  receipt.  It  is  said  that  the  parties  who  paid 
the  rent  were  not  privy  in  estate  to  Evans ;  but  they  could  claim  no  title  what- 
ever, except  under  him.  The  breach  could  not  be  a  continuing  one.  The 
words  of  the  condition  are,  '<  in  case  the  said  Evan  Griffith,  his  heirs,  &c.,  shall 
hereafter  during  the  continuance  of  this  lease  happen  to  become  insolvent." 
There  was  only  one  point  of  time  when  he  *could  be  said  to  become  pic^ygi 
insolvent.  That  an  entry  to  operate  as  such,  must  be  made  eo  intuitu,  ^  -^ 
rests  not  on  decided  cases  but  on  principle.  [Parke,  J.  Many  examples  are 
given  in  Co.  Litt.  245,  b,  of  acts  of  ownership  which  in  themselves  amount  to 
an  entry.]  There  must  be  something  amounting  to  a  claim  as  against  a  person 
adversely  holding ;  or  an  act  done  adversely  to  that  person.  In  the  pi-esent 
case  there  was  no  act  or  claim  that  was  adverse  to  any  one,  for  the  landlord 
thought  the  lease  was  determined.  With  respect  to  the  supposed  right  of  the 
crown  to  take  the  profits  of  the  land  during  the  life  of  the  attainted  party 
though  there  be  no  office  found,  if  the  king  were  entitled  to  the  profits,  he  would 
also  be  entitled  to  the  land  :  for,  as  it  is  said  in  Co.  Litt.  4,  b,  ^'what  is  the 
land  but  the  profits  thereof?"  and  it  is  admitted  that  the  king  is  not  entitled  to 
the  land  without  office. 

Benman,  C.  J.  Many  points  have  been  raised  in  this  case,  and  there  is  one 
upon  which  we  entertain  some  doubt,  and  shall  require  time  for  consideration  : 
it  will  not,  therefore,  be  necessary  at  present  to  express  an  opinion  upon  all  the 
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others.  As  to  the  question  of  waiyeri  I  think  if  there  was  a  forfeiture  incurred 
it  was  waived  bj  the  acceptance  of  rent.  The  case  states  that  the  reserved 
rent  was  regularly  paid ;  we  must  take  that  to  mean,  that  there  was  a  payment 
of  rent  under  the  lease  in  question  :  and  the  landlord  having  accepted  it  with 
knowledge  of  the  forfeitorci  everything  was  done  that  is  requisite  to  waive  a 
breach  of  condition.  This  makes  it  unnecessary  to  say  whether  or  not  the 
P'TSO!  ^^^^^^>  ^  assignee  of  the  reversion,  could  avail  himself  *of  the  breach 
I-  -'of  such  a  condition.  Then  comes  the  question,  whether,  even  before 
office  found,  a  person  civilly  dead  can  convey  any  interest  in  his  lands  which 
are  forfeited  to  the  crown.  On  this  point  no  sufficient  authority  has  been 
brought  to  our  notice.     We  must  take  further  time  to  consider  it. 

Parke,  J.  I  think  that  we  may  dispose  of  all  the  points  in  this  case  except 
the  second.  On  the  first  point,  it  has  been  conceded  that  the  freehold  was  not 
divested  out  of  Evans  so  as  to  entitle  the  crown  to  it,  there  being  no  office 
found.  As  to  the  second,  the  power  of  Evans  to  demise,  I  have  a  strong  im- 
pression that  be  bad  that  power,  but  it  will  be  necessary  to  look  into  authorities 
on  the  subject.  With  respect  to  the  forfeiture,  it  appears  to  me  that,  if  Evans 
became  insolvent  at  all,  as  to  which  there  may  be  some  question,  his  becoming 
so  was  contemporaneous  with  his  conviction :  he  became  insolvent  by  that. 
Then,  if  a  forfeiture  was  so  incurred,  the  next  point  is,  whether  it  was  afterwards 
waived  ?  Price,  the  landlord  and  assignee  of  the  reversion,  is  stated  to  have 
received  the  rent,  with  full  knowledge  of  Humphrey  Evans's  conviction ;  and 
receipt  of  rent,  as  rent  due  under  a  lease,  deliberately  and  with  full  knowledge 
of  the  facts  which  might  create  a  forfeiture,  is  a  waiver  of  such  forfeiture,  and 
prevents  the  lease  from  becoming  void.  As  to  the  remaining  point,  I  think 
any  entry  as  owner  would  have  been  sufficient  in  point  of  law  to  avoid  the 
lease  ^see  the  next  case,  p.  783) ;  but  the  question  to  which  the  case  now  re- 
duces Itself  is,  whether  an  attainted  person  can  make  a  valid  demise. 
P^Q|-|  ^Taunton,  J.  I  think  the  whole  case  is  clear,  except  as  to  the 
^  ^  power  of  demising,  which  is  an  important  point,  and  of  no  small  diffi- 
culty. 

Pattsson,  J.  I  am  of  opinion  that  there  was  no  continuing  breach  in  this 
case,  but  that  the  breach  and  forfeiture  were  complete  the  moment  Evans  was 
convicted.  The  acceptance  of  rent  afterwards  was  a  waiver  of  the  forfeiture. 
Dumpor's  case,  4  Rep.  119,  b,  which  was  cited,  is  distinguishable  from  some  of 
the  later  decisions  in  this  respect ;  there  the  lessee  had,  by  license  of  the  lessors, 
assigned  all  his  interest  in  the  demised  premises,  and  therefore  the  covenant 
itself  (not  to  alien  without  license)  was  held  to  be  waived :  such  an  assigning 
was  very  diflferent  from  underletting,  or  the  other  acts  stated  in  the  more  modem 
eises,  where  it  was  held  that  the  breach  only  was  waived. 

As  to  the  remaining  point,  Cur.  adv.  vuli. 

Denman,  C.  J.,  on  a  subsequent  day  of  the  term  (Nov.  15th),  delivered  the 
judgment  of  the  Court. 

The  only  point  in  this  case  upon  which  the  Court  took  time  to  consider,  was, 
whether  an  action  of  ejectment  can  be  maintained  upon  the  demise  of  a  person 
attainted  of  felony.  It  is  admitted  that  an  estate  of  freehold,  which  this  was, 
is  Dot  divested  in  cases  of  attainder  until  office  found.  Here  no  office  has  been 
found,  and  therefore  the  crown  is  not  entitled. 

It  is  laid  down  in  Perkins's  Profitable  Book,  Tit.  Grants,  s.  26,  that  <'a  man 
r*7821  ^^^^^^  ^^  felony  or  ^murder,  &c.,  may  make  a  grant  of  a  rent  or  com- 
l*  -'  mon,  or  a  feoflfment,  &c.,  and  the  samd  shall  bind  all  persons  but  the 
king  (for  his  time),  and  the  lord  of  whom  the  land  is  holden."  This  passage 
is  referred  to  in  Comyns's  Digest,  Tit  Capacity,  D.  6.  The  same  doctrine  is 
kid  down  in  Sheppard's  Touchstone,  232. 

The  passage  in  Co.  Lit.  42,  b,  which  seems  at  first  sight  to  be  contrary,  will, 
00  examination,  be  found  to  be  consistent  with  these  authorities ;  for,  after 
sladng  that  persons  attainted  of  felony  have  no  ability  to  enfeoff^  &c.,  he  con- 
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eludes,  '^  for  the  feoffments,  &c.,  of  these  may  be  avoided  /'  and  doubtless  they 
may  by  the  king. 

The  case  of  Bullock  v,  Dodds,  2  B.  &  A.  258,  was  pressed  in  argument.  It 
is  sufficient  to  say,  as  to  that  case,  that  it  was  an  action  for  a  chattel  which  had 
vested  in  the  king  without  office  found,  and  is  therefore  no  authority  upon  this 
occasion.  We  are,  therefore,  of  opinion  that  Humphrey  Evans,  the  lessor  of 
the  plaintiff,  was  capable  of  granting,  and  that  judgment  must  be  given  for  the 
plaintiff.  Judgment  for  the  plaintiff. 


*DOE  dem.  WILLIAM  JONES  v.  WILLIAM  WILLIAMS.   [*783] 

A  father,  eeised  in  fee,  executed  a  deed  of  settlement  on  the  marriage  of  his  son,  con- 
taining the  following  olaase :  **  Whereas  it  is  agreed  upon  by  and  between  the  par- 
ties to  these  presents,  that  the  said  A.  J.  (the  father)  giveth  and  settleth  upon  his 
said  son  Griffith  J.,  all  and  singular,  the  premises,  &c.,  from  Michaelmas  next  for  the 
term  of  his  natural  life ;  and  from  and  immediately  after  his  decease,  to  the  use  of 
the  first  son  of  the  body  of  the  said  Griffith  J.,  on  the  body  of  J.  J.  (his  intended  wife), 
to  be  lawfully  begotten,  and  so  on  suceessiyely  for  all  and  every  other  son,"  &o. ;  and  in 
default  of  such  issue  male,  the  like  limitation  to  the  daughters ;  and  for  want  of  such 
issue,  to  the  use  of  the  settlor's  right  heirs :  Held,  that  this  clause  was  not  a  mere 
executory  agreement,  but  operated,  in  law,  as  a  covenant  by  the  settlor  to  stand  seised 
to  the  uses  declared  by  the  settlement ;  namely,  to  the  uses  of  the  first  and  other  sons 
of  Griffith  J.  successively  for  their  respective  lives. 

It  is  a  sufficient  entry  to  avoid  a  fine,  if  the  party  enters  expressly  to  claim  the  premises 
as  his  own :  it  is  not  necessary  for  him  to  say  that  he  enters  to  avoid  all  fines,  or  to 
specify  what  particular  act,  adverse  to  his  own  interest,  he  means  to  defeat. 

On  the  trial  of  this  ejectment,  before  Bosanquet,  J.,  at  the  Summer  assises 
for  the  county  of  Cardigan,  1833,  it  appeared  that  the  lessor  of  the  plaintiflf 
claimed  as  the  second  son  of  Griffith  Jones,  under  a  deed  of  settlement,  exe- 
cuted on  the  marriage  of  the  said  Griffith.  The  deed  was  entitled,  <<  Articles 
of  agreement,  indented,  made,  covenanted,  concluded,  and  fully  agreed  upon 
this  9th  day  of  January,  &c.,  1770 :"  the  parties  were,  Abel  Jones,  the  father 
of  Griffith,  of  the  first  part ;  the  said  Griffith  Jones,  of  the  second  part  ]  Eliza- 
beth Jonathan,  widow,  and  John,  her  son  ^mother  and  brother  of  tfane,  the  in- 
tended wife  of  Griffith  Jones),  of  the  thira  part ;  and  the  said  Jane  Jonathan, 
of  the  fourth  part.     The  deed  began  as  follows : 

"  Whereas  it  is  covenanted  and  agreed  upon  by  and  between  all  and  every 
the  parties  to  these  presents,  that  a  marriage,  by  God's  permission,  shall  be 
shortly  had  and  solemnized  between  the  said  Griffith  Jones  and  the  said  Jane 
Jonathan ;  and  whereas  it  is  also  covenanted  and  agreed  upon  by  and  between 
all  and  every  the  said  parties  to  these  presents,  and  the  said  Abel  Jones  and 
Griffith  Jones,  as  well  for,  and  in  consideration  of,  '^'the  said  intended  r^Yg  in 
marriages,  as  also  of  the  sum  of  60^.  to  be  advanced  by  the  said  Eliza-  ^  -* 
beth  Jonathan  and  John  Jonathan,  or  their  executors,  &c.,  with  her  the  said 
Jane  J.  as  marriage  portion,  which  said  sum  is  to  be  paid  within  three  years 
after  the  solemnization  thereof,  with  interest,"  &c.  (stating  the  mode  of  pay- 
ment); ''and  whereas  the  said  Abel  Jones  is  intituled  in  fee  of,  in,  and  to  all 
that  messauge,  house,  or  burgage,  and  part  of  the  garden,  together  with  the 
spot  of  ground  on  the  liberties  thereto  adjoining,  on  the  east  side  thereof,  com- 
monlv  called  and  known  by  the  name  of  Ty-yoha,  now  in  the  tenure,  &o.,  situ- 
ate, oc.,  and  all  the  estate,  right,  title,  &o.,  of,  in,  and  to  the  same,  with  the  ap- 
purtenances :  And,  whereas  it  fs  also  covenanted  and  agreed  upon  by  and  be- 
tween all  and  every  the  said  parties  to  these  presents,  that  he  the  said  Abel 
Jones,  for  the  support  and  settlement  in  the  world  of  the  said  young  couple, 
freely  and  clearly  giveth  and  settleth  upon  his  said  son,  Griffith  Jones,  all  and 
singular  the  above-mentioned  premises,  with  the  appurtenances,  from  Michael- 
mas next,  for  and  during  the  term  of  his  natural  life,  and  from  and  immedi- 
ately after  his  decease  to  the  use  and  behoof  of  the  first  son  of  the  body  of  the 
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said  Griffith  JoneSi  on  the  body  of  her  the  said  Jane  Jonathan,  lawfully  begot- 
ten, or  to  be  begotten,  and  so  on  successively  for  all  and  every  other  son  and 
sons,  the  elder  to  take  before  the  younger;  and  in  default  of  such  issue  male,  to 
the  nse,"  &c.  (the  like  limitation  to  the  daughters,  successively) ;  "  and  if,  in 
case  more  than  one  child  shall  happen  to  be  born,  therefore  the  younger  chil- 
dren, if  more  than  one,  are  to  be  provided  for  according  to  their  father's  discre- 
tion :  and  for  want  of  such  issue,  to  the  use  and  behoof  of  his  own  right  heirs 
r*78^1  *^^^  ^^^^'  ^^^  ^^^  *^®  further  support  of  the  young  couple,  the  said 
I-  ^  Abel  Jones  giveth  unto  the  said  Griffith,  his  said  son,  all  that  part  of 
the  sloop  called  the  Mally,  which  the  said  Abel  is  now  owner  of,  with  all  and 
singnlar  mast,  sail,  &c.,  to  his  part  belonging,  or  in  anywise  appertaining;  to 
hold  the  same  unto  the  said  Griffith  Jones,  his  executors,  &c.,  for  ever.  And  as 
for  and  concerning  the  messuage,  &c.,  and  garden,  and  all  and  singular,  the  pre- 
mises before-mentioned,  and  it  is  hereby  the  true  intent  and  meaning  of  these 
presents,  and  of  all  and  every  the  said  parties,  that  is  to  say,  that  if  she  the 
said  Jane  shall  happen  to  survive  her  said  husband,  Griffith  Jones,  that  then 
and  in  such  case  a  moiety  of  the  rents  and  profits  of  all  and  singular  Ty-ycha 
aforesaid,  with  its  appurtenances,  and  a  moiety  of  the  rents  and  profits  of  auy 
other  house  or  houses"  (which  should  be  built  upon  the  land,  as  was  more  par- 
ticularly stated  in  the  deed), ''  to  be  received  by  her,  the  said  Jane,  as  her  join- 
ture,*' &c.  "  Provided  always,  and  it  is  hereby  further  covenanted  and  agreed," 
&e.  Here  followed  a  covenant  for  restitution  of  a  part  of  the  wife's  intended 
portion  in  case  of  her  dying  without  issue  in  the  course  of  three  years  after  the 
marriage :  and  a  like  covenant  for  restitution  of  the  husband's  personal  estate 
in  case  of  his  dying  without  issue  during  the  same  period.  The  deed  was 
signed  and  sealed  by  all  the  parties. 

The  marriage  took  place,  and  Griffith  Jones  and  his  wife  had  issue,  John 
Jones,  their  eldest  son,  and  William  Jones,  the  lessor  of  the  plaintiff,  their 
second  son,  and  other  children.  In  July,  1798,  the  said  Griffith  and  Jane  Jones, 
and  John  Jones,  levied  a  fine,  with  proclamations,  of  the  above  premises,  which 
they  mortgaged  to  one  Evan  Evans,  and  it  was  declared  in  and  by  the  mortgage 
r*7861  ^^^^^  ^^^^  ^^^  ^^^  should  enure  to  certain  uses  in  that  deed  mentioned. 
^  ^  Evans  afterwards  joined  in  an  assignment  of  the  premises  to  one  Lewis, 
under  whom  the  defendant  claimed.  Griffith  Jones  and  his  wife  died  sometime 
afterwards,  leaving  the  said  John  and  William  Jones,  and  other  children,  them 
snrriving.  John,  the  eldest  son,  died  in  February,  1882,  leaving  a  widow  and 
children ;  whereupon  William,  the  lessor  of  the  plaintiff,  as  the  second  son, 
elaimed  the  life  estate  limited  to  him  by  the  marriage  articles,  alleging  that  that 
deed  operated  as  a  covenant  to  stand  seised  to  uses,  by  virtue  of  which  he  was 
now  entitled  to  the  premises  in  question,  notwithstanding  the  fine  levied  by 
Griffith  Jones  and  John  Jones ;  the  estates  given  by  the  deed  to  the  first  and  other 
SODS  of  the  marriage  being  merely  successive  life-estates,  for  want  of  words  of 
limitation.  On  the  part  of  the  defendant,  it  was  contended  that  the  deed  was  merely 
executory  as  to  those  premises,  and  that  the  plaintiff  could  not  claim  any  legal 
estate  under  it.  To  show  that  the  lessor  of  the  plaintiff  had  made  a  sufficient 
entry  to  avoid  a  fine,  it  was  proved  that,  in  July,  1832,  he  went  upon  the  premises 
and  demanded  possession,  saying  that  they  were  his  property,  and  asked  the  de- 
fendant Williams  if  he  would  beoome  his  tenant.  The  learned  Judge,  upon 
this  evidence,  directed  a  verdict  for  the  plaintiff,  but  reserved  the  points  as  to  the 
operation  of  the  deed  of  settlement,  and  as  tQ  the  sufficiency  of  the  entry. 

Wikon,  in  this  term,  moved  for  leave  to  enter  a  nonsuit  upon  the  points  re- 
served. First,  the  articles  of  agreement  were  only  an  executory  contract,  and 
r*7ft71  ^^^^  °^^  S^^^  ^^^  lessor  of  the  plaintiff  a  legal  estate  in  the  premises. 
L  *  °*  J  *jiie  clause  referring  to  this  property  begins  in  the  form  of  a  recital,  and 
points  to  a  future  time.  No  words  of  limitation  are  annexed  to  the  use  declared 
for  the  eldest  son.  It  is  said  that  the  clause  may  be  construed  as  a  covenant  to 
stand  seised  to  uses ;  and  there  is,  perhaps,  sufficient  consideration  for  such  a 
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covenant.  But  the  objeotion  to  this  mode  of  reading  the  instrument  is,  that 
the  intention  will  be  defeated,  for  if  the  articles  be  a  covenant  to  stand  seised, 
giving  merely  successive  life  estates  to  the  children,  and  altogether  passing  over 
the  issue  of  those  children ;  then,  supposing  there  should  be  ten  children  of  the 
marriage,  every  one  of  whom  should  leave  issue,  the  fee  simple  might,  by  means 
of  the  ultimate  limitation  to  the  settlor's  right  heirs,  be  totally  alienated  from 
all  the  descendants  of  the  marriage,  notwithstanding  a  part  of  the  consideration 
for  the  articles  appears  to  have  been  a  sum  of  money  received  as  the  portion  of 
the  wife.  This  cannot  have  been  the  intention  of  the  parties.  But  if  it  should 
be  held  that  these  are  mere  executory  articles,  not  passing  any  legal  estate,  the 
construction  of  them  would  devolve  on  a  court  of  equity,  where  the  instrument 
would  be  considered  as  mere  notes  or  heads,  for  a  more  formal  conveyance  to  be 
prepared  under  the  direction  of  that  court,  and  into  which  limitations  conforma- 
ble to  the  intention  would  be  introduced :  for  courts  of  equity,  when  considering 
those  limitations  which  are  the  immediate  objects  of  their  jurisdiction,  namely, 
limitations  which  do  not  include  or  carry  the  legal  estate,  will  regard  the  end 
and  consideration  of  the  settlement,  and  the  intent  of  the  trusts,  beyond  the 
legal  operation  of  the  words  in  which  the  articles  or  trusts  are  expressed.  This 
is  laid  down  in  Fearne  Cent.  Kern.  p.  90,  and  instances  are  there  given  ptcYgo-i 
*where  courts  of  equity,  in  dealing  with  executory  articles,  have  departed  ^  -^ 
from  the  rule  in  Shelley's  case.  If  this  Court  were  to  decide  in  the  manner 
proposed  upon  the  articles  now  in  question,  they  would  exclude  this  jurisdiction 
of  the  courts  of  equity,  and  prevent  the  settlement  from  being  carried  into  effect^ 
according  to  the  practice  of  those  courts,  so  as  to  fulfil  the  settlor's  intention. 
[Taunton,  J.  Is  there  any  instance  where  a  contract  might  have  operated  as 
a  covenant  to  stand  seised  to  uses,  and  the  courts  of  law  have  forborne  to  give 
it  that  effect,  lest  they  should  usurp  the  jurisdiction  of  the  Court  of  Chancery  ?] 
There  does  not  appear,  in  this  case,  any  intent  that  the  agreement  should  have 
an  immediate  operation.  [Taunton,  J.  A  covenant  to  stand  seised  to  uses 
need  not.]  The  words  are,  ''  whereas  it  is  agreed  that  Abel  Jones  giveth  all 
and  singular  the  premises  from  Michaelmas  next."  That  means,  that  he  will 
so  give  by  a  settlement  to  be  thereafter  prepared.  [Denman,  C.  J.  The  agree- 
ment is,  '^  that  he  giveth."]  When  speaking  of  the  sloop,  all  the  words  he  uses 
are  de  prassenti.  Supposing,  however,  that  William  Jones's  claim  was  not 
barred,  his  entry  was  not  such  as  could  avoid  the  fine.  ''  A  bare  entry  into  the 
lands,  without  more,  is  not  sufficient.  He  must  also,  at  the  time  of  entry,  de- 
clare quo  animo  he  entered,  that  it  is  to  avoid  all  fines,  otherwise  it  will  not 
amount  to  a  sufficient  entry  to  avoid  a  fine  :"  1  Wms.  Saund.  319,  f,  note  (1)  to 
Clerk  V.  Pywell,  citing  13  Vin.  292,  pi.  23,'  MSS. ;  and  Ford  v.  Lord  Grey,  6 
Mod.  44.  Cur.  adv.  vuU. 

♦Denman,  C.  J.,  on  a  subsequent  day  of  the  term  (Nov.  15),  delivered  pic<TOQ-i 
the  judgment  of  the  Court.  After  referring  to  the  marriage  articles  ^  ^ 
above  stated,  his  Lordship  said,  there  does  not  appear  in  the  deed  any  agree- 
ment to  make  a  further  settlement  at  a  subsequent  time;  we  therefore  think 
that  the  contract  on  the  part  of  Abel  Jones  must  be  construed  as  a  covenant  to 
stand  seised  to  the  uses  declared  in  that  settlement.  As  to  the  entry,  the  point 
is  like  one  which  has  been  decided  in  the  last  case ;'  and  we  think  the  rule  of 
law  is,  that  if  a  party  enters  expressly  to  claim  the  premises  as  his  own,  it  is 
not  necessary  for  him  to  say  what  particular  act^  adverse  to  his  interest,  he 
means  to  defeat.     There  will,  therefore,  be  no  rule. 

Parke,  J.  The  note  in  Mr.  Serjeant  Williams's  Saunders,  relied  upon  in 
moving  for  the  rule,  states  that  the  party  entering  must,  at  the  time,  declare 
quo  animo  he  enters,  that  it  is  to  avoid  all  fines ;  but  the  authorities  cited  for 
that  proposition  do  not  support  it.  Rule  refused. 

■  The  ease  there  referred  to  is  Berrington  dem.  Dormer  v,  Parkhorst,  2  Stra.  1066,  4 
Bro.  P.  C.  86. 
3  Doe  dem.  Griffith  v.  Fritohard,  ant^  p.  766.' 
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TURNER  V.  ROBINSON  and  Another. 

In  ui  aetion  by  a  Berrant,  who  was  dismissed,  for  wages,  the  proof  was,  that  he  was  to 
hare  wages  at  the  rate  of  dOl.  per  annum :  Held,  that  the  prim&  facie  presumption 
was,  that  the  hiring  was  for  a  jear ;  and  that  having  been  rightfully  dismissed  for 
miscondnct  before  the  year  expired,  he  could  not  recoyer  wages  pro  rat&.  And  this, 
although  the  master  had  brought  an  action  against  him  for  misconduct,  and  recotered 
damages. 

Assumpsit  for  work  and  labor.  At  the  trial  before  Benman,  C.  J.,  at  the 
London  sittings  after  Trinity  term,  1833,  the  following  facts  appeared.  The 
(^"QO!  *<lc^^"^ant8  were  silk  manufacturers;  the  plaintiff  acted  as  their  foreman 
L  '  ^  from  January,  to  June,  1831,  and  sought  to  recover  in  this  action,  a  re- 
muneration for  his  services  during  that  period.  The  evidence  as  to  the  amount 
of  wages  was,  that  it  had  been  agreed  between  the  plaintiff  and  defendants,  that 
the  plaintiff  was  to  have  wages  at  the  rate  of  80/.  per  year.  In  June,  1831,  the 
plaintiff  was  dismissed  by  the  defendants,  lor  having  advised  and  assisted  their 
apprentice  to  quit  their  service  and  go  to  America,  and  for  that,  the  defendants 
had  brought  an  action  against  the  plaintiff,  and  recovered  40s.  damages.  It 
was  contended  for  the  defendants,  that  it  must  be  taken  on  this  evidence,  that 
the  plaintiff  had  been  hired  for  a  year,  and  having  been  rightfully  discharged 
from  their  service  for  misconduct  during  the  year,  was  not  entitled  to  recover 
wages  pro  rata,  and  Spain  v.  Amott,  2  Stark.  N.  P.  C.  256,  was  cited.  The 
Lord  Chief  Justice  was  of  opinion  that  there  was  nothing  to  repel  the  ordinary 
presumption,  that  the  servant  was  hired  for  a  year ;  and  that  being  so,  the  whole 
wages  were  forfeited  before^  the  term  expired,  by  his  misconduct,  whereby  the 
defendants  were  prevented  from  having  his  services  for  the  whole  year.  He 
therefore  directed  a  nonsuit,  rejserving  liberty  to  move  to  enter  a  verdict  for  the 
pkintiff. 

Law  in  this  term  moved  to  enter  a  verdict.  There  was  no  proof  that  the 
plaintiff  was  hired  for  an  entire  year.  The  evidence  as  to  that  was  only  that  he 
was  to  have  wages  at  the  rate  of  80/.  per  year.  Besides,  here  the  defendants 
had  already  recovered  against  the  plaintiff  for  his  misconduct  in  enticing  the 
pygil  apprentice  from  their  service.  '*'[Pabke,  J.  The  prim0,  facie  pro- 
^  -'sumption  was,  that  the  plaintiff  was  hired  for  a  year;  and  there  was 
nothing  to  rebut  that  presumption  :  and  having  violated  his  duty  before  the 
year  expired,  so  as  to  prevent  the  defendants  from  having  his  services  for  the 
whole  year,  he  cannot  recover  wages  pro  rat&.] 

The  Court^  refused  the  rule.  * 

1  DsHMAHy  C.  J.,  Parks,  Taurtoit,  and  Patteson,  Jb. 


PLANT  V.  JAMES  and  Another. 

Two  eo-heiresaea  being  seised  each  of  an  undivided  moiety  of  two  estates  conveyed  to  H. 
in  fee,  for  the  purpose  of  making  partition,  one  of  the  estates  called  Parkhall,  to  which 
they  were  entitled  by  descent  as  coparceners,  and  another  called  Woodseaves,  of  whioh 
they  were  tenants  in  tail,  together  with  all  houses,  outhouses,  edifices,  orchards,  ways, 
paths,  passages,  rights,  members,  and  appurtenances  whatsoever  to  the  said  several 
messnagee,  tenements,  lands,  and  hereditaments  belonging  or  therewith  usually  held  or 
oeciipied,  to  hold  Parkhall  to  H.  in  fee  to  certain  uses,  and  Woodseaves  to  H.  in  fee  to 
the  use  of  H.  and  his  heirs,  to  make  him  tenant  to  the  pneoipe,  in  order  to  suffer  a 
common  recovery.  The  deed  contained  a  covenant  to  levy  a  fine  of  the  moiety  of  one 
of  the  co-heiresses  in  Parkhall,  and  a  declaration  that  a  recovery  should  be  suffered  of 
Woodseaves,  and  then  declared  the  uses  of  the  fine,  recovery,  and  conveyance  as  to  the 
whole  of  the  said  messuage  or  tenement  called  Parkhall,  with  the  buildings,  lands, 
hereditaments,  and  appurtenances  thereto  respectively  belonging,  to  be  to  such  uses 
as  the  husband  of  the  said  co-heiress  should  appoint ;  and  as  to  Woodseaves,  with  the 
buildingSy  lands,  hereditaments,  and  appurtenances  thereunto  belonging,  to  the  use  of 
the  other  co-heiress  in  fee.    The  fine  was  levied,  and  the  recovery  suffered : 

Held,  that  a  way  from  the  king's  highway  over  the  Woodseaves  estate  to  the  Parkhall 
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estate,  which,  before  the  oonTeyftnce,  fine,  and  recoTery,  had  always  been  osed  by  the 
ooeupiers  of  Parkhall,  did  not  pass  by  this  deed  of  partition,  fine,  and  recotery,  to  the 
owner  of  Parkhall. 

Trespass  for  breaking  and  entering  plaintiff's  closes.  Plea,  tbat  these  closes 
were  parcel  of  a  certain  farm,  called  Woodseaves ;  that  Thomas  Smallwood  and 
Maria  his  wife,  in  right  of  the  said  Maria,  and  Elizaheth  Hector,  were  seised  each 
of  an  undivied  moiety  of  the  Woodseaves  Farm,  and  also  other  estates,  called 
Park  Hall  and  Park  House ;  and  that  they,  by  indentures  of  lease  and  release, 
of  the  10th  of  November,  1812,  *to  which  Huxley  and  Spearman  were  r^eyno-i 
parties,  conveyed  to  Huxley  and  his  heirs  and  assigns,  for  the  purpose  ^  ^ 
of  making  partition,  the  two  estates  called  Park  Hall  and  Park  House,  to  which 
Maria  and  Elizaheth  were  entitled  hy  descent  as  coparceners,  and  the  estate  called 
Woodseaves,  to  which  they  were  entitled  under  a  settlement  in  tail  general,  and 
also  an  allotment  under  an  indosure  act,  together  with  all  houses,  outhouses, 
edifices,  &c.,  orchards,  ways,  paths,  passages,  £c.,  rights,  members,  and  appurte- 
nances whatsoever  to  the  said  seven^  messuages  or  tenements,  lands,  and  here- 
ditaments, lying,  belonging,  or  in  any  wise  appertaining,  or  therewith  usually 
held,  used,  occupied,  or  enjoyed,  or  accepted,  reputed,  deemed,  taken,  or  known  as 
part,  parcel,  or  member  thereof;  to  hold  Park  Hall  and  Park  House  to  Huxley  and 
bis  heirs,  to  the  uses  thereinafter  expressed,  and  to  hold  Woodseaves  Farm  and  the 
allotment  to  Huxley  and  his  heirs,  to  the  use  of  Huxley  and  his  heirs,  to  make  him 
tenant  to  the  praecipe,  in  order  to  suffer  a  common  recovery  thereof.  The  indenture 
also  contained  a  covenant  by  Smallwood  with  Spearman,  to  levy  a  fine  of  the  moiety 
of  Smallwood  and  his  wife  in  Park  Hall  and  Park  House,  and  a  declaration  that  a 
recovery  should  be  suffered  of  the  Woodseaves  estates :  and  it  then  proceeded  to 
declare  the  uses  of  the  fine,  recovery,  and  conveyance  to  be  '^  as  for  and  concern- 
ing the  whole  of  the  said  messuages  or  tenements  called  Park  Hall,  and  Park 
House,  with  the  buildings,  lands,  hereditaments,  and  appurtenances  there- 
unto respectively  belonging,  and  also  the  whole  of  the  allotment,  with  its 
appurtenances,  to  such  uses  as  Smallwood  should  appoint:  and  in  default  of 
appointment,  with  the  usual  limitations  in  favor  of  ^Smallwood,  so  as  to  r^oQi 
bar  dower ;  and  as  for  and  concerning  Woodseaves  Farm,  with  the  build-  ^  ^ 
ings,  lands,  hereditaments,  and  appurtenances  thereto  belonging,  to  the  use  of 
Elizabeth  Hector,  her  heirs  and  assigns  forever."  The  plea  then  stated  the  levying 
of  the  fine  and  suffering  of  the  recovery ;  and  averred  that,  long  before  and  at  the 
time  of  the  making  of  the  said  indenture,  and  the  levying  the  fine  and  suffering 
the  recovery,  the  occupier  for  the  time  being  of  Park  Hall  had  always  been  used 
to  have^nd  enjoy  a  certain  way  from  the  king's  highway,  over  and  along  the 
said  closes,  in  which,  &c.,  towards  and  into  Park  Hall  and  back  again  for  the 
convenient  occupation  of  Park  Hall;  and  that  the  said  way  had  befpre  and  at 
the  time  of  the  making  of  the  said  indenture,  and  the  levying  of  the  said  fine, 
and  suffering  of  the  said  recovery,  been  always  held,  used,  occupied,  and  en- 
joyed therewith.  A  title  in  the  defendants  was  then  deduced  by  the  plea  to  the 
Park  Hall  estate,  with  the  appurtenances,  including  this  right  of  way  (if  il 
passed  by  the  said  indenture,  fine,  and  recovery),  and  the  defendants  justified 
the  trespass  in  the  exercise  of  such  right.  To  this  plea  there  was  a  general  de- 
murrer. The  case  was  argued  on  a  former  day  in  this  term  by  R.  V.  Rickardt 
for  the  plaintiff,  and  FoUett  for  the  defendants.^  The  arguments  urged  and  the 
several  authorities  cited  are  so  fully  stated  and  commented  on  in  the  judgment 
of  the  Court,  that  it  is  deemed  unnecessary  to  notice  them  further. 

Our,  adv.  wit. 

Denman,  C.  J.,  in  this  term  delivered  the  judgment  of  the  Court. 

*The  sole  question  raised  by  the  demurrer  to  the  plea  is,  whether  pmAi 

this  right  of  way  passed  by  the  indenture,  fine,  and  recovery.     We  are  ^       ^ 

of  opinion  that  it  did  not,  as  there  are  no  words  in  this  indenture  capable  by  law 

of  passing  such  an  easement.     Whether  the  parties  intended  to  have  included 

1  Before  Dehuam^  C.  J.,  ^ammm^  Tauntox,  and  PAnasoN,  Js. 
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this  way  is  a  mere  matter  of  conjecture,  but  the  question  in  this  and  all  other 
similar  cases  is,  not  what  the  parties  intended  to  have  done,  but  what  is  the 
meaning  of  the  words -they  have  used. 

Nothing  is  more  clear  than  that  under  the  word  ''  appurtenances/'  according 
to  its  legal  sense,  an  easement  which  has  become  extinct,  or  which  does  not 
exist  in  point  of  law  bj  reason  of  unity  of  ownership,  does  not  pass :  Grymes  v. 
Peacock,  1  Bulstr.  17;  Saundeys  v.  Oliff,  Moore,  467;  Whalley  v.  Thompson, 
1  B.  &  P.  871 ;  Clements  v.  Lambert,  1  Taunt.  205;  and  Barlow  v,  Khodes, 
1  Crompt.  &  Meeson,  439  ;  3  Tyrwhitt,  280.  If  the  grantor  wishes  to  revive 
or  create  such  a  right,  he  must  do  it  by  express  words,  or  introduce  the  terms 
"  therewith  used  and  enjoyed,"  in  which  case,  easements  existing  in  point  of 
fiict,  though  not  existing  in  point  of  law,  would  be  transferred  to  the  grantee. 

It  is  however  insisted  that  the  meaning  of  the  word  "  appurtenances  "  may 
be  extended,  either  by  reference  to  the  actual  state  of  the  subject  of  the  grant, 
or  to  the  context ;  and  the  case  of  Morris  v.  Edgington,  3  Taunt.  24,  is  referred 
to  in  support  of  the  former  position.     That  was,  as  is  observed  by  Mr.  Baron 
Batlky  (1  Crompton  &  Meeson,  449),  not  a  case  properly  requiring  the  con- 
r*79'Sl  *^''*<^^*®°  ^^  '^®  words  "  belonging  "  and  "  appertaining,"  "*" because,  if 
■-        ^   there  had  been  no  such  words,  the  law  would  have  implied  the  way  in 
question  as  a  way  of  necessity,  and  all  that  the  Court  determined  was,  that  one 
way  being  necessary,  and  there  being  two,  the  more  convenient  way  to  the 
lessee  passed.     Some  expressions  are  attributed  to  Lord  Chief  Justice  Mans- 
mu)  in  the  report,  which  can  hardly  be  correct.     He  is  stated  to  have  said, 
that  "  as  we  hear  of  no  other  ways,  and  as  it  is  impossible  that  these  parties, 
who  are  supposed  necessarily  to  understand  the  law,  could  suppose  these  ways 
were  '  ways  appurtenant,'  they  therefore  meant  them,  being  the  only  subsisting 
ways,  by   the  improper  name  of  '  ways  appurtenant.' "     It  would  have  been 
more  correct  to  have  stated,  that  one  of  the  ways  would  have  passed  as  a  way 
of  necessity,  and  not  to  have  made  use  of  the  absence  of  other  ways  as  a  ground 
for  extending  the  meaning  of  the  term  <' appurtenant;"  and  indeed  it  would  be 
dangerous  to  press  the  general  words  of  a  conveyance  into  a  proof  that  the  par- 
ties may  have  meant  something  to  pass  under  each ;  for  such  words  are  gene- 
rally inserted  to  cover  any  right  which  may  possibly  exist,  and  there  are  scarcely 
any  conveyances  in  which  all  such  words  are  satisfied.     But  supposing  the 
observations  of  the  Lord  Chief  Justice  to  be  well  founded,  they  are  inapplicable 
to  the  present  case,  as  there  is  no  grant  here  of  ways  appurtenant ;  and  if  there 
were,  it  does  not  appear  upon  these  pleadings  but  that  there  were  ways,  strictly 
appurtenant,  to  satisfy  the  grant. 

The  principal  reliance  on  the  part  of  the  defendant  is  however  placed  on  the 
other  groand,  viz.,  that  the  context  shows  that  the  word  **  appurtenances "  is 
not  to  be  construed  in  its  strict  technical  sense ;  and  that  it  was  meant  to  com- 
P7061  P"^  ^^  ^^^  easements  relating  to  *Park  Hall  estate,  which  passed  to 
I-  ^  the  trustee  under  the  general  words  of  ''  ways  used,  occupied,  and  en- 
joyed "  with  that  estate ;  to  which  point  FolieU  cited  Eooystra  v,  Lucas,  5  B. 
A  A.  830 ;  Whalley  v.  Thompson,  1  B.  &  P.  371 ;  Harding  v.  Wilson,  2  B.  & 
C.  96  (per  Holroyd,  J.) ;  for  it  was  contended  that  it  never  could  have  been 
in  the  contemplation  of  the  parties,  that  any  easements  should  be  conveyed  to 
the  trustee,  which  were  not  to  pass  from  him  to  the  cestuy  que  use.  The  cor- 
rectness of  that  reasoning  may  be  admitted ;  but  the  difficulty  in  the  way  of  the 
defendant  is,  that  this  right  of  way  in  the  Woodseaves  estate  to  the  Park  Hall 
estate  did  not,  and  could  not,  pass  by  these  general  words ;  for  the  soil  itself  of 
both  estates  passed ;  and  in  that  part  of  the  conveyance  the  general  words  of 
"  all  ways  used,  occupied,  and  enjoyed  with  the  lands,"  could  convey  only  ways, 
if  any  such  happened  to  be,  in  other  lands  of  the  granting  parties  not  granted 
to  the  trustee.  They  could  not  have  any  operation  to  create  a  right  of  way  de 
novo  in  the  very  lands  the  freehold  of  which  was  granted  by  the  same  sentence 
JO  the  deed. 
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It  may  be  further  observed  that  no  definite  line  of  road  is  so  marked  oat  in 
the  deed,  or  ascertainable  by  reference  to  any  other  instrument  mentioned  in  it, 
as  to  show  that  the  parties  contemplated  its  existence  befbre  the  partition,  or  its 
continuance  afterwards.  Even  the' words  '' therewith  used"  cannot,  without 
some  violence,  be  applied  to  the  Park  Hall  farm  and  the  Woodseaves  farm 
separately  considered,  as  they  follow  the  mention  of  both  farms,  and  may  mean 
such  ways  as  had  been  used  by  the  joint  owner  of  both  in  respect  of  his  joint 
ownership.  There  is  no  clear  statement,  therefore,  that  the  way  claimed  was 
ever  de  facto  used,  except  as  every  *owner  has  a  right  of  going  over  pic7Q'*-i 
every  part  of  his  own  land ;  and  even  if  the  word  *'  appurtenances "  ^  *^ 
were  susceptible  of  the  sense  contended  for  in  this  case,  the  intention  to  use  it 
so  is  far  from  being  established. 

For  these  reasons  we  are  of  opinion  that  the  way  in  question  did  not  pass  by 
the  indenture,  fine,  and  recovery,  and  that  the  plaintifif  is  entitled  to  our  judg- 
ment. It  may  be  that  these  instruments  have  not  carried  into  effect  the  inten- 
tion of  the  parties,  and  that  there  has  b^en  a  mistake  in  the  words  used;  but 
they  must  take  the  consequence  of  their  neglect,  if  it  be  so ;  and  it  would  be 
dangerous  to  unsettle  the  meaning  of  legal  terms,  in  order  to  obviate  a  particu- 
lar mischief.  Judgment  for  the  plaintiff. 


FREEMAN  ».  BAKER  and  Another.     Nov,  20. 

An  action  of  deceit  does  not -lie  against  a  person  making  an  nntrne  representation  to  an- 
other, on  the  faith  of  which  the  hearer  acts,  and  thereby  incurs  damage,  if  the  party 
making  such  representation  did  not  know  it  to  be  untrue. 

The  owners  of  a  ship  circulated  advertisements  of  sale,  beginning  with  a  description  of 
the  ship,  which  stated  her  to  be  copper-fastened ;  after  which  was  a  notice,  that  the 
hull,  masts,  yards,  and  rigging,  were  to  be  taken  with  all  faults.  Under  this  was 
printed  the  word  **  Inventory,"  which  was  followed  by  a  list  of  the  ship's  stores  and 
tackle ;  and  there  was  then  a  further  announcement,  that  the  vessel  and  her  stores 
were  to  be  taken  with  all  faults,  and  without  allowance  for  weight,  length,  quality, 
quantity,  or  any  defect  whatever.  The  owners  afterwards  executed  a  written  con- 
tract of  sale,  not  stating  the  vessel  to  be  copper-fastened,  but  containing  this  clause  : 
**  On  payment  of  the  purchase-money,  the  said  brig,  with  what  belongs  to  her,  shall 
be  delivered  according  to  the  inventory  which  hath  been  exhibited  ;  but  the  said  in- 
ventory shall  be  made  good  as  to  quantity  only,  and  the  said  brig,  together  with  her 
stores,  shall  be  taken  with  all  faults,  in  the  condition  they  now  lie,  without  any  allow- 
ance for  weight,  length,  quality,  or  any  defect  whatsoever.'* 

Held  (assuming  that  &e  advertisement  could,  by  words  of  reference,  be  incorporated 
with  the  contract  of  sale),  that  the  word  '*  inventory"  in  the  contract,  referred  only  to 
the  list  of  stores.  See.,  and  not  to  the  prior  part  of  the  advertisement ;  and,  therefore, 
that  on  the  two  documents  taken  together,  no  warranty  appeared  that  the  ship  was 
copper-fastened. 

Case.  The  first  count  of  the  declaration  stated,  that  before  and  at  the  time 
of  the  committing  of  the  grievance,  &c.,  the  defendants  were  possessed  of  a 
♦certain  ship  or  vessel  called  the  Leslie  Ogilby,  which  was  not  copper-  r*7Qo-i 
fastened,  as  said  defendants  before  and  at  the  time,  &c.,  well  knew;  yet  ^  -^ 
defendants,  contriving,  &c.,  to  deceive  and  injure  plaintiff  in  this  respect,  and  to 
induce  plaintiff  to  purchase  the  said  ship  at  and  for  a  large  sum  of  money,  here- 
tofore, &c.,  falsely,  fraudulently,  and  deceitfully  represented  to  plaintiff  that  the 
said  ship  was  a  copper-fastened  ship.  The  count  then  stated,  that  defendants, 
further  contriving,  &c.,  kept  the  said  ship  afloat  in  a  certain  dock  called  the 
West  India  dock,  so  that  the  said  ship  could  not  be  inspected  or  examined  by 
plaintiff,  and  that  defendant  used  and  employed  divers  other  subtle  arts  and 
devices  for  the  purpose  of  preventing  an  inspection  and  examination  of  said  ship 
by  plaintiff,  and  thereby  defendants  afterwards,  to  wit,  &c.,  induced  plaintiff  to 
purchase  the  said  ship  as  a  copper-fastened  ship,  with  divers  stores  belonging 
thereto,  from  defendants,  at  and  for  a  large  sum  of  money,  to  wit,  1300/.,  and 
fakely,  fraudulently,  and  deceitfully  sold  the  said  ^hip  as  a  copper-fastened  ship 
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with  the  stores  as  aforesaid,  to  plaintiff,  at  and  for  the  said  sum  of  1300Z.,  by 
means  whereof  the  said  ship  became  and  was,  and  still  is,  of  little  or  no  use  or 
Talue  to  plaintiff;  and  so  the  plaintiff  averred,  that  he  was  then  and  there 
cheated  and  defrauded  by  said  defendants  of  a  large  sum  of  money,  to  wit,  1300/. 
The  second  count  was  similar,  but  omitted  the  mention  of  any  means  used  to 
prevent  inspection.  The  third  count  stated,  that  plaintiff  bargained  with  defen- 
dants, at  their  instance  and  request,  to  buy  of  them  a  certain  other  ship,  with 
stores,  &c.,  for  the  sum  of  1300/.,  and  defendants,  by  falsely  and  fraudulently 
r*7d91  ^Pi^^^^i°g^b^  last-mentioned  ship  to  be  copper-fastened,  then  and  *there 
I-  ^  sold  the  said  last-mentioned  ship,  with  the  stores,  &c.,  to  plaintiff,  for  the 
sum,  &c.,  whereas,  in  truth  and  in  fact,  the  said  ship,  at  the  time,  &c.,  was  not 
a  copper-fastened  ship,  which  defendants  well  knew,  by  means  whereof,  &c. 
The  seventh  count  stated,  that  the  plaintiff  bargained,  &c. ;  and  defendants,  by 
fidsely  warranting  the  said  ship  to  be  a  copper-fastened  ship,  sold  the  said  ship 
to  plaintiff  for  the  sum,  &c.,  whereas,  in  truth  and  in  fact,  the  said  last-men- 
tioned ship,  at  the  time  of  the  said  warranty  and  sale,  was  not  a  copper-fastened 
ship,  but,  on  the  contrary  thereof,  there  were  several  iron  through  bolts  in  the 
larboard  bilge,  &c.  (describing  the  particular  fastenings  which  were  not  of  cop- 
per), by  means  whereof  the  ship  became  of  little  or  no  use,  and  so  defendants 
falsely  and  fraudulently  deceived  plaintiff,  &c.  The  eighth  count  was  similar, 
but  more  general.     Plea,  not  guilty. 

At  the  trial  before  Denman,  C.  J.,  at  the  sittings  in  London,  after  Hilary 
term,  1833,  a  memorandum  of  agreement  for  the  sale  and  purchase  of  the  vessel 
was  put  in,  signed  by  or  on  behalf  of  the  vendors  and  purchasers ;  at  the  foot  of 
which  memorandum  (after  the  copy  of  the  certificate  of  registry),  was  the  fol- 
lowing clause : — "  On  payment  of  the  whole  of  the  purchase-money  as  aforesaid, 
a  legal  bill  or  bills  of  sale  shall  be  made  out  and  executed  to  the  purchaser  or 
purchasers,  at  his  or  their  expense,  and  the  said  brig,  with  what  belongs  to  her, 
shall  be  delivered  according  to  the  Inventory  which  hath  been  exhibited  ;  but 
the  said  inventory  shall  be  made  good  as  to  quantity  only.  And  the  said  brig, 
together  with  her  stores,  shall  bo  taken  with  all  faults,  in  the  condition  they  now 
r*8fl01  ^^^'  without  any  allowance  for  weight,  length,  quality,  o|  any  ^defect 
■-  -'  whatsoever."  The  memorandum  itself  said  nothing  of  the  vessel  being 
copper-fastened,  but  the  plaintiff  gave  in  evidence  together  with  it  a  printed 
paper,  called  an  advertisement  of  sale,  issued  by  the  defendants,  which  began  as 
follows : — 

'*  For  sale, — ^The  fine  brig  Leslie  Ogilby,  193  tons ;  British  built ;  coppered 
and  copper-fastened;  shifts  without  ballast,  takes  the  ground  well,  stows  a 
large  cargo  for  her  tonnage,  was  coppered  in  August,  1829,  is  well  adapted  for 
general  purposes,  and  requires  little  more  than  provisions  to  send  her  to  sea. — 
Now  lying  in  the  West  India  dock.  Hull,  masts,  yards,  standins  and  running 
rigging,  and  stores,  to  be  taken  with  all  faults  as  they  now  lie.''  Under  this 
was  printed, 

"  Inventory. — ^Anchors,  1  best  bower ;  1  small  ditto,"  &c.,  &o.  Here  fol- 
lowed a  list  of  articles,  under  different  heads,  viz.,  anchors,  cables,  sails,  carpen- 
ter^s  stores,  &o.,  at  the  foot  of  which  was  added, — <<  The  vessel  and  her  stores 
to  be  taken  with  all  faults  as  they  now  lie^  without  any  allowance  for  weight, 
lenffth,  quality,  quantity,  or  any  defects  or  injuries  whatever.  Inventories  may 
be  had  on  board,  and  further  particulars  known,  by  applying  to  M'Ohie  and 
Page,  sworn  brokers." 

The  Lord  Chief  Justice  thought  that  the  last-mentioned  paper  could  not  be 
considered  as  incorporated  with  the  agreement  of  sale,  and  therefore,  that  on  the 
authority  of  Pickering  v.  Dowson,  4  Taunt.  779,  the  plaintiff  ought  to  be  non- 
suited ;  but  he  left  the  case  to  the  jury,  and  they  found  (in  answer  to  questions 
submitted  to  them  by  his  Lordship)  that  the  vessel  was  not  copper-fastened ;  but 
P8011  ^^^^  ^^^^  ^^  °^  evidence  that  the  defendants  *knew  it,  and  that  there 
L       J  was  no  concealment  on  their  part.    A  verdict  was  entered  for  the  pUin- 
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tiffs  on  the  above-mentioned  countn  of  the  declaration,  but  leave  given  to  move 
to  enter  a  nonsuit,  or  a  verdict  for  the  defendants.  A  rule  nisi  having  been  ob- 
tained  for  that  purpose. 

Sir  J,  Campiellj  Solicitor-Oeneral,  Comyn,  and  Amos^  now  showed  cause. 
First,  supposing  the  printed  advertisement  not  to  form  part  of  the  actual  con- 
tract of  sale,  yet  it  was  a  false  representation,  made  in  order  to  induce  the  plain- 
tiff to  enter  into  that  contract ;  and  if  that  be  so,  then,  although  the  jury  have 
negatived  any  knowledge  by  the  defendants  that  the  ship  was  not  copper-fast- 
ened, and  have  found  that  they  used  no  concealment,  there  was,  nevertheless,  k 
fraud  in  law,  which  renders  them  liable  under  the  first  three  counts;  for  Polhill 
V.  Walter,  3  B.  &  Ad.  114,  shows  that  an  action  on  the  case  for  a  deceitful  and 
fraudulent  representation  is  maintainable,  where  the  defendant  (though  without 
any  corrupt  motive)  has  made  an  assertion,  not  knowing  whether  it  was  true  or 
otherwise,  whereby  the  plaintif  has  been  led  to  incur  damage.  [Parke,  J.  In 
Polhill  V,  Walter,  3  B.  &  Ad.  114,  there  was  a  direct  assertion  of  that  which 
the  defendant  knew  to  be  untrue.]  He  merely  put  his  name  upon  a  bill  as  by 
procuration,  which  act  might  have  been  adopted  afterwards  by  the  drawee. 
Here  the  defendants  have  taken  upon  them  to  assert  a  thing,  without  knowing 
whether  it  were  true  or  false.  Haycraft  v.  Creasy,  2  East,  92,  does  not  apply, 
because  there  the  defendant  acted  in  perfect  good  faith,  believing  all  that  be 
stated  to  be  true.  The  defendants  *here  assert  what  they  have  no  reason  r^cOAon 
for  believing,  and  do  it  for  their  own  advantage.  In  Adamson  v.  Jarvis,  ^  *'-' 
4  Bing.  73,  Best,  C.  J.,  says,  *<  he  who  affirms  cither  what  he  does  not  know 
to  be  true,  or  knows  to  be  false,  to  another's  prejudice  and  his  own  gain,  is  both 
in  morality  and  law  guilty  of  falsehood,  and  must  answer  in  damages."  Aod 
in  Humphrys  v,  Pratt,  5  Bligh's  Appeal  Cases,  154,  the  same  proposition  was 
relied  upon  for  the  defendant  in  error,  and  the  judgment  was  there  affirmed. 

But,  secondly,  if  there  was  in  this  case  a  positive  warranty,  the  question  of 
fraud  becomes  immaterial.  Now  the  printed  advertisement,  describing  the 
ship  as  copper-fastened,  is  introduced,  by  reference,  into  the  agreement  of  sale, 
Saunderson  v.  Jackson,  2  B.  &  P.  238 ;  and  such  description  amounts  to  a  war- 
ranty that  the  vessel  was  what  is  ordinarily  understood  by  the  term  '<  copper- 
fastened."  The  principle  of  Bridge  v.  W^ain,  1  Stark.  N.  P.  C.  504,  applies ; 
and  Shepherd  v,  Kain,  5  B.  &  A.  240,  is  a  direct  authority  on  the  point  The 
undertaking  in  the  memorandum  of  agreement,  that  ''the  brig,  with  what 
belongs  to  her,  shall  be  delivered  according  to  the  inventory  which  has  been 
exhibited,"  refers  not  merely  to  the  particulars  headed  ''Inventory"  in  the  printed 
advertisement,  but  to  the  whole  contents  of  that  paper.  The  word  "  inventory  " 
is  evidently  meant  to  have  that  import,  when  it  is  said  (at  the  end  of  the  adver- 
tisement), that  "inventories"  may  be  had  on  board,  and  farther  particulars 
known  by  applying,  &o.  The  words,  "  delivered  according  to  the  inventory,'' 
are  not  to  be  confined  in  reference  to  the  things  belonging  to  the  brig,  which 
are  mentioned  immediately  ^before.  If  the  advertisement  is  at  all  incor-  r^oAo-i 
porated  with  the  agreement,  every  part  of  it  must  be  taken  into  conside-  ^  ^ 
ration.  In  Kain  v.  Old,  2  B.  &  C.  627,  where  it  was  held  that  an  instrument 
delivered  by  the  vendor  before  the  execution  of  the  contract  could  not  be  treated 
as  part  of  it,  the  prior  instrument  was  void  by  the  then  existing  registry  act  of 
34  G.  3,  c.  68,  8.  14 :  but  for  that  objection,  it  does  not  appear  that  it  might 
not  have  been  incorporated  with  the  contract.  [Patt£SON,  J.  Assuming  that 
to  be  so,  the  instrument  containing  the  words  ''copper-fastened"  was  signed  by 
the  vendor  in  that  case ;  it  is  not  so  here.  Parks,  J.  It  appears  from  Shep- 
herd V.'  Kain,  5  B.  &  A.  240,  that  the  description  and  the  stipulation,  "  to  be 
taken  with  all  faults,"  were  on  the  same  paper.]  In  Pickering  v,  Dowson,  4 
Taunt.  779,  the  inventory  delivered  previously  to  the  contract  of  sale  was  void 
under  the  registry  acts,  and  could  not  be  treated  as  forming  any  part  of  the 
agreement.  That  objection  would  not  arise  under  the  present  act  [Sir  Jame$ 
ScarltU  for  the  defendants.     It  does  not  appear  from  that  case  that  the  oertifi- 


803]  Freeman  v.  Baker.    M.  T.  1833.  339 

cate  of  registry  was  not  recited  }n  the  former  instrament.  Gibbs,  C.  J.,  does 
not  treat  it  as  invalid.]  Pickering  v,  Dowson,  4  Taunt.  779,  shows  that  the 
word  'Mnventory'^  is  well  known  as  applying  to  the  whole  description  of  a  ves- 
sel, and  not  merely  to  the  list  of  stores ;  and  the  Court  there  looked  at  the 
entire  document.  That  case  is  also  distinguishable  from  the  present,  inasmuch 
as  the  inventory  there  was  not  the  vendors'  own,  but  merely  one  which  they 
had  received  from  the  persons  of  whom  they  bought  the  ship. 
ptgA  4-|  *Sir  Jamea  Scarlett  (with  whom  were  Maule  and  Tomlinson),  contrk, 
>-        ^  was  stopped  by  the  Court. 

Denman,  C.  J.  The  case  is  now  confined  to  a  narrow  point.  The  plaintiff's 
right  to  recover  will  depend  upon  the  question,  whether  that  which  he  terms 
the  inventory  was  part  of  the  contract  or  not.  He  is  to  make  out  that  it  was. 
By  the  memorandum  of  sale  one  party  agrees  to  buy,  and  the  other  to  sell,  '<  the 
brig  called  the  Leslie  Ogilby,  of  the  measurement  of  193  tons,  lying  in  the  West 
India  dock,  for  1300^."  And  at  the  end  of  that  instrument  it  is  said,  that  on 
payment  of  the  purchase-money  a  bill  of  sale  shall  be  made  out  to  the  pur- 
chaser at  his  expnse,  *'  and  the  said  brig,  with  what  belongs  to  her,  shall  be 
delivered  according  to  the  inventory  which  hath  been  exhibited.''  The  ques- 
tion then  is,  whether  those  words  in  the  other  paper  which  describe  the  ship  as 
<'  the  fine  brig  Leslie  Ogilby,  193  tons,  British  built,  coppered,  and  copper-fast- 
ened," form  part  of  the  inventory  spoken  of  in  the  memorandum,  when  we  find 
immediately  after  them  the  word  <'  inventory  "  placed  at  the  top  of  the  catalogue 
of  stores.  The  memorandum  of  sale  does  not  refer  to  the  other  document  gene- 
rally as  the  paper  known  by  the  name  of  the  inventory,  nor  is  there  any  evi- 
dence of  its  being  so  known.  The  only  reference  is  to  ^'  the  inventory,"  and 
that,  upon  examination,  proves  to  be  the  list  of  stores.  This  is  rendered  more 
clear  by  the  clause  in  the  contract  of  sale,  that  **  the  said  inventory  shall  be 
made  good  as  to  quantity  only ;"  that  cannot  refer  to  the  ship  itself,  but  must 
have  relation  to  a  list  of  articles  which  may  be  made  good  by  supplying  a  defi- 
ciency in  the  quantity.  I  am  therefore  of  opinion,  without  reference  to  the 
r*8051  ^'^^  *^^  Pickering  v.  Dowson,  4  Taunt.  779,  that  the  plaintiff  cannot 
^  -■  recover.  In  Shepherd  v.  Kain,  5  B.  &  A.  240,  it  was  not  made  a  ques- 
tion, whether  the  advertisement  of  sale  could  be  incorporated  with  the  subse- 
quent contract  of  purchase ;  and  the  decision  on  that  point  in  Kain  t;.  Old^  2  B. 
k  C.  627,  is  not  applicable  here. 

Parke,  J.  The  question  of  deceit  was  disposed  of  by  the  jury,  when  they 
found  that  the  defect  in  the  ship  was  unknown  to  the  defendants.  Polhill  v. 
Walter,  3  B.  &  Ad.  114,  only  decides  that  if  a  person  states  what  he  knows  to 
be  untrue,  and  induces  another  to  act  upon  it  to  his  prejudice,  a  fraud  in  law  is 
eommitted.  That  case  was  decided  on  the  authority  of  Foster  v,  Charles,  6 
Bing.  402,  7  Bing.  105,  and  in  both,  the  party  making  the  representation 
knew  it  to  be  false.  Then  as  to  the  warranty  :  without  saying  how  far  anything 
contained  in  an  advertisement  of  this  kind  can  at  any  rate  be  used  as  a  contract 
of  warranty,  where  a  regular  bill  of  sale  has  been  afterwards  executed,  it  is 
sufficient  to  observe,  that  the  reference  from  the  instrument  of  sale  to  the  ad- 
vertisement, here  relied  upon,  is  only  furnished  by  the  words,  'Hhe  said  brig, 
with  what  belongs  to  her,  shall  be  delivered  according  to  the  inventory ;"  and 
by  that  word  <'  inventory,"  it  was  intended,  in  my  opinion,  to  incorporate  with 
the  instrument  of  sale,  not  the  whole  advertisement,  but  only  the  list  of  proper- 
ties and  stores.  By  the  agreement,  the  inventory  is  to  be  made  cood  as  to 
quantity  only ;  which  must  refer  to  the  things  enumerated  in  that  list.  If  it 
1^8061  ^^  meant  that  the  whole  ^advertisement  should  be  incorporated  in  the 
^  ^  agreement  of  sale,  one  important  sentence  is  unnecessarily  repeated;  for 
it  is  said  in  the  former  instrument,  that  the  hull,  masts,  yards,  standing  and 
running  rigging  and  stores,  are  "  to  be  taken,  with  all  faults, as  they  now  lie;'' 
and  the  agreement  states,  that  ''the  said  brig,  together  with  her  stores,  shall 
be  taken  with  all  faults,  in  the  condition  they  now  lie,  without  any  allowance 
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for  weighty  length,  quality,  or  any  defect  whatsoever."  This  is  an  additional  rea- 
son, though  not  so  strong  as  the  preceding  one,  for  holding  that  the  word  <^  inven* 
torj"  is  not  meant  to  include  the  whole  matter  of  the  advertisement,  hut  only 
the  enumeration  of  stores.  The  instrument  itself  seems  to  make  that  distinc- 
tion ;  for  the  word  "  inventory"  is  printed  ahout  half  way  down,  at  the  head  of 
the  list  of  stores.  If  the  purchffser  intended  to  stipulate  for  a  copper-fastened 
ship,  he  should  have  had  that  description  inserted  in  the  particular  of  sale ;  bat 
I  doubt  if  the  vendor  intended  to  give  such  a  warranty.  None  of  the  cases 
which  have  been  cited  bear  upon  this. 

Taunton,»J.  The  precise  point  raised  in  this  case  was  not  decided  in  those 
which  have  been  cited,  turning  on  similar  instruments.  In  Shepherd  v,  Kain, 
5  B.  &  A.  240,  it  was  taken  for  granted  that  the  ship  was  described  as  copper- 
fastened  in  the  contract  between  the  parties ;  it  was  only  decided  that  the  words 
<<  with  all  faults,"  did  not  do  away  with  that  which  the  Court  considered  a  war- 
ranty. Kain  v.  Old,  2  B.  &  C.  627,  and  Pickering  v.  Dowson,  4  Taunt.  779, 
were  cited  by  the  Solicitor-General,  for  the  purpose  of  '^'answering  by  picQA7i 
anticipation  any  argument  that  might  be  drawn  from  them  :  his  view  ^  -^ 
of  them  may  be  correct,  but  they  are  not  authorities  in  his  favor  :  and  it  requires 
no  authority  to  confirm  the  impression  I  entertain  of  this  case.  I  think  that 
the  words  in  the  contract  of  sale,  ''  shall  be  delivered  according  to  the  inven- 
tory," refer  only  to  the/words  immediately  preceding,  and  mean  <'  what  belongs'' 
to  the  brig ;  namely,  the  rigging,  tackle,  and  other  things  of  that  kind,  and  not 
the  brig  herself.  The  inventory  is,  by  that  contract,  '*  to  be  made  good  as  to 
quantity  only :"  the  argument  for  the  plaintiff  is,  in  effect,  that  something  con- 
tained in  the  inventory  should  be  made  good  as  to  quality.  The  words  of  the 
advertisement  containing  the  description  of  the  brig  as  copper-fastened,  form  no 
part  of  the  inventory.  The  word  "  inventory"  is  placed  after  that  description, 
at  the  head  of  a  distinct  list  of  articles.  If  it  had  been  at  the  head  of  the 
paper,  it  might  have  been  contended  that  the  whole  was  the  inventory.  I  am 
of  opinion,  therefore,  that  this  description  of  the  vessel  cannot  be  imported  into 
the  contract  as  a  warranty,  and  that  the  plaintiff  is  not  entitled  to  recover. 

Pattkson,  J.  As  to  the  first  question  raised,  the  decision  in  Polhill  v. 
Walter,  3  B.  &  Ad.  114,  is  put  distinctly  and  pointedly  on  the  ground  that  the 
party  knew  the  representation  he  made  to  be  false ;  and  Lord  Tenterden  par- 
ticularly guards  against  any  other  construction,  by  saying, — '^  If  the  defendant 
had  had  good  reason  to  believe  his  representation  to  be  true,  he  would  have 
incurred  no  liability ;  for  he  would  have  made  no  statement  which  *he  r^ono-i 
knew  to  be  false ; — a  case  very  different  from  the  present."  With  re-  L  -" 
speot  to  the  other  point,  I  feel  great  difficulty  in  attributing  to  words  a  sense 
which  they  do  not  ordinarily  bear,  for  the  purpose  of  a  particular  case ;  and, 
here,  tho  word  *'  inventory"  is  used  in  the  ordinary  sense  in  the  document 
which  the  plaintiff  seeks  to  incorporate  with  the  contract  of  sale.  Then  we  are 
asked  to  put  a  different  construction  upon  it,  where  it  occurs  in  the  contract 
itself.     I  think  that  cannot  be  done,  for  the  reasons  which  have  been  already 

given ;  and  especially  for  this, — that  the  defect  which  the  plaintiff  claims  to 
ave  made  go<>d  is  a  defect  of  quality,  and  not  of  quantity,  for  which,  alone,  the 
contract  of  sale  provides.  Rule  absolute. 


PRATT  V,  VIZARD,  Gent.,  One,  &c.,  and  BLOWER,  Gent.,  One,  Ac. 

JNTov,  20. 

A.  wishing  to  borrow  money  on  a  mortgage  of  land,  delivered  the  title-deeds  to  B.,  the 
intended  mortgagee,  for  examination,  and  said  that  he  would  pay  all  expenses.  B. 
handed  the  deeds  to  his  own  attorneys  to  be  inyestigated.  The  negotiation  went  off,  and 
the  attorneys  being  requested  by  A.  to  return  his  deeds,  revised  to  do  so  till  he  paid 
their  bill  of  costs.  On  assumpsit  brought  by  A.  against  the  attorneys,  to  recover 
baok  the  money  so  paid : 
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Held,  thftt  the  defendftnts  could  not  be  eonsidered  as  having  acted  for  both  parties  in 
the  negotiation,  and,  therefore,  had  not  a  lien  against  A.  as  bis  attorneys:  That  sup- 
posing A.  liable  to  B.  for  the  costs  incurred,  B.  could  not  communicate  to  his  own  at- 
torneys a  lien  upon  A.'s  deeds,  by  handing  them  to  the  attorneys  for  investigation. 
That  the  undertaking  of  A.  to  B.,  if  it  amounted  to  a  promise  to  pay  these  costs,  did 
not  entitle  B.'s  attorneys  to  detain  the  deeds,  as  it  established  no  privity  between 
them  and  A. ;  and  that  A.  might  have  brought  trover  for  the  deeds,  and  was  entitled 
to  recover  in  this  acUon. 

Assumpsit  for  money  bad  and  received.  Plea,  the  general  issue.  At  the 
trial  before  Denman,  C.  J.,  at  the  sittings  at  Ouildhall,  after  Hilary  Term, 
r^80d1  ^833;  the  material  facts  appeared  to  be  as  follows  : — In  July,  *1829, 
*-  ^  the  plaintiff,  wishing  to  raise  money  bj  mortgage  of  an  estate,  applied 
for  that  purpose  to  Messrs.  Rowley  and  Mansell,  who  were  possessed  of  4000^. 
stock,  as  trustees  under  a  will.  The  title-deeds  of  the  estate  were  sent  by  the 
plaintiff  to  Rowley  to  be  inspected  with  a  view  to  the  advance ;  and  the  plain- 
tiff, in  a  letter  written  about  that  time  to  Rowley,  said  (referring  to  the  deeds 
so  sent),  <<  I  shall  pay  with  pleasure  tfll  expenses  attending  the  same.''  Rowley 
handed  the  deeds  to  the  defendants,  his  solicitors,  to  be  examined.  The  plain- 
tiff had  several  communications  with  the  defendants  in  the  course  of  the  nego- 
tiation, but  did  not  employ  any  solicitor  on  his  own  behalf  till  November,  1829, 
when  the  defendant  Blower  sent  him  drafts  of  a  mortgage  deed  and  declaration 
of  trust :  the  plaintiff  then  submitted  these  to  Mr.  Da\n8on,  his  own  attorney. 
It  was  afterwards  found  that  Mansell  had  not  been  regularly  appointed  trustee, 
and  the  negotiation  was  consequently  broken  off;  but  Mr.  Blower  refused  to 
deliver  up  the  ()eeds  to  the  plaintiff  until  he  should  pay  the  defendants'  charges 
ID  respect  of  the  business  done ;  alleging  that  the  defendants  had  received  the 
deeds  as  attorneys  for  both  parties,  and  had  a  lien  upon  them  for  the  bill  of 
costs.  The  plaintiff  paid  the  bill  under  protest,  and  brought  this  action  for  the 
amount.  The  Lord  Chief  Justice  directed  a  nonsuit,  giving  leave  to  move  to 
enter  a  verdict  for  the  plaintiff.  The  points  reserved  were,  first,  whether  the 
plaintiff  was  entitled  to  refuse  execution  of  the  mortgage  deed ;  and,  secondly, 
whether  the  defendant  had  a  right  to  withhold  the  deeds  till  the  plaintiff  paid 
their  bill.  The  case  ultimately  turned  on  the  latter  point  only.  A  rule  nisi 
having  been  obtained  in  pursuance  of  the  leave  reserved, 

r*8im  *^^^  James  Scarlett  and  R,  V.  Richards  now  showed  cause.  First, 
I-  -'  the  defendants  had  a  lien ;  or,  at  any  rate,  they  are  entitled  to  retain 
the  money  which  the  plaintiff  paid  them  to  redeem  the  deeds.  The  attorney 
who  negotiates  a  mortgage,  though  nominated  by  the  mortgagee,  is,  in  fact,  the 
attorney  of  the  mortgagor  also.  Or,  supposing  this  not  to  be  so,  the  plaintiff 
here,  wishing  to  raise  money  on  mortgage,  sent  his  deeds  to  Rowley,  to  be  put 
into  the  hands  of  his  attorneys  for  an  investigation  of  the  title ;  then  the  attor- 
neys, as  against  Rowley,  had  a  lien  on  the  deeds  :  and  admitting  that  the  plain- 
tiff might  have  brought  trover  against  them  on  their  detaining  the  deeds  from 
him ;  yet  if  he,  upon  hearing  of  the  circumstances,  went  to  them  and  paid  their 
bill  of  costs,  he  cannot  now  recover  back  money  so  paid,  on  an  account  for  which 
he  was  liable  in  foro  conscientiaa.  The  deeds  had  come  to  the  bands  of  the 
defendants  by  the  plaintiff's  consent ;  he  had,  in  fact,  employed  them,  and  he 
was  bound  to  pay  some  one.  If  he  did  not  pay  the  defendants  in  respect  of  a 
lien  which  they  had,  he  paid  them  on  Rowley's  account,  and  as  his  agents. 

S Parke,  J.  He  did  not  acknowledge,  when  he  paid  the  bill,  that  it  was  a 
ebt  due  from  him  to  any  one.]  Secondly,  the  plaintiff,  by  his  letter,  bad  ex- 
pressly agreed  to  pay  the  expense  of  investigating  his  title;  and  the  benefit 
which  he  was  to  derive  from  the  inquiry  was  a  consideration  for  that  promise. 

P/ait,  contr^.  The  money  was  extorted,  and  paid  under  protest;  unless, 
therefore,  the  defendants  had  a  lien,  the  plaintiff  must  recover ;  and  the  defen- 
dants must  seek  payment  of  their  bill  of  costs  from  Rowley,  their  employer. 
r*Sll1  ^^^^  ^^^  correct  to  say  that  the  mortgagee's  ^attorney  is  also  attorney 
I-        ^  for  the  mortgagor ;  the  practice  is,  that  each  employs  his  own.     The 
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deeds  here  were  handed  by  the  plaintiff  to  Rowley,  and  not  to  the  defendants. 
In  Hollis  V,  Claridge,  4  Taunt.  807,  the  plaintiff,  wishing  to  raise  money,  gave 
some  title-deeds,  which  he  proposed  as  a  security,  to  be  inspected  by  the  person 
who  was  to  make  the  advance  ]  the  latter  handed  them  to  his  conveyancer ;  and 
the  conveyancer,  on  the  negotiation  going  off,  claimed  a  lien  upon  the  deeds  as 
against  the  plaintiff,  for  his  bill  of  costs.  But  the  Court  of  Common  Pleas  held 
that  the  conveyancer  had  no  better  title  to  retain  them  than  the  party  from 
whom  he  received  them,  and  was  therefore  liable  in  trover  for  the  deeds  at  the 
suit  of  the  plaintiff.  Here,  as  was  argued  in  that  case,  the  defendants'  posses- 
sion of  the  deeds  was  the  possession  of  their  client ;  he  could  not  have  a  lien, 
and,  consequently,  they  could  have  none.  If  the  plaintiff  had  refused  to  pay 
the  bill  of  costs,  Rowley,  and  not  the  defendants,  must  have  attempted  to  re- 
cover against  him  for  the  amount.  There  was  no  contract  between  the  plaintiff 
and  defendants.  % 

Denman,  C.  J.  I  am  of  opinion  that  this  rule  must  be  absolute.  Whether 
or  not  the  defendants  in  this  case  had  a  lien  on  the  title-deeds,  depends  upon 
the  question,  whether  or  not  the  plaintiff  employed  the  defendants  to  do  his 
work  in  respect  of  those  deeds.  Now  the  evidence  shows  that  he  did  not.  Their 
employment  was  for  the  intended  mortgagee,  and  rather  against  than  for  the 
mortgagor.  And  although  there  was  a  letter  in  which  the  mortgagor  expressed 
himself  williog  to  pay  *the  expenses,  that  was  addressed  to  the  adverse  r:|tQ-ioi 
party,  and  does  not  establish  any  privity  between  the  mortgagor  and  ^  -* 
the  attorneys  of  the  mortgagee.  The  whole  question  is,  whether  there  was  a 
particular  agreement  entered  into  by  the  plaintiff,  giving  the  defendants  a  lien 
upon  his  deeds,  or  whether  they  are,  at  all  events,  to  be  considered  as  his  attor- 
neys in  the  transaction.  I  think  there  was  no  such  agreement,  and  that  the 
.defendants  had  no  lien  against  the  plaintiff  as  his  attorneys. 

Pabke,  J.  The  plaintiff,  having  been  obliged  to  pay  this  money,  and  having 
done  so  under  protest,  may  recover  it  back  if  he  might  have  recovered  back  the 
deeds  in  an  action  of  trover  without  paying  the  bill  of  costs.  It  is  clear  from 
Hollis  V,  Claridge,  4  Taunt.  807,  that  Rowley  could  not,  by  transferring  the 
deeds  to  the  defendants,  communicate  a  lien  to  them  which  he  himself  had  not : 
nor  is  there  any  law  or  usage  by  which  they  themselves  could  have  such  a  lien. 
They  ought  then  to  have  shown  some  special  agreement  for  it ;  but  there  was 
no  evidence  to  go  to  the  jury  as  to  any  such  agreement.  If,  therefore,  the  de- 
fendants are  to  be  considered  as  the  attorneys  of  Rowley  and  Mansell,  they 
could  have  no  claim  upon  the  plaintiff  for  the  money  in  question.  But  it  is 
said  that  they  were  in  fact  attorneys  for  both  parties.  Now  it  is  true,  that  if 
the  mortgage  had  been  completed,  and  the  money  advanced,  the  plaintiff  would 
have  had  to  pay  all  the  mortgagees'  expenses ;  and  the  defendants  would  have 
stood  in  the  place  of  the  mortgagees  for  the  purpose  of  receiving  so  much  of 
those  expenses  as  their  bill  amounted  to ;  but  if  the  negotiation  '''went  r^cQ-iq-i 
off  by  the  fault  of  the  intended  mortgagees,  the  plaintiff  was  not  liable  ^  -^ 
to  make  any  such  payment;  and  in  the  mean  time,  what  the  defendants  had  to 
do  as  attorneys  was  rather  against  than  for  the  plaintiff.  Can  it  then  be  said 
that  the  employment  of  the  defendants  as  attorneys  was  ambulatory,  and  was 
for  one  party,  or  both,  according  to  the  event  of  the  negotiation  f  Not  only 
were  they  not  attorneys  for  the  plaintiff,  but  another  person  was ;  the  defen- 
dants only  looked  after  the  interests  of  the  proposed  lender.  No  privity,  there- 
fore, can  be  established  between  them  and  the  plaintiff. 

Taunton,  J.  I  am  of  opinion  that  the  defendants  had  no  lien  on  these 
deeds,  either  through  Rowley  or  on  their  own  account.  The  plaintiff  deposited 
them  with  Rowley,  not  to  be  handed  over  to  his  attorneys  and  pledged,  but  to 
be  investigated  by  him.  The  simple  delivery  of  them  for  that  purpose  did  not 
entitle  him  to  hand  them  to  the  defendants,  nor  could  he  communicate  to  them 
the  right  which  they  now  claim.  Hollis  v.  Claridge,  4  Taunt.  807,  is  an  autho- 
rity on  that  point.     Then  whether  the  defendants  could  have  any  lien  of  their 
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own,  depends  upon  the  question  whether  or  not  they  were  solicitors  for  the 
plaintiff.  Novr  in  the  case  of  annuities,  and  I  believe  in  that  of  mortgages  also, 
the  law  expenses  do,  in  practice,  ultimately  come  out  of  the  pocket  of  the  bor- 
rower :  but  the  grantee  employs  his  own  attorney ;  the  business  is  done  on  the 
credit  of  the  lender,  and  the  action  for  work  and  labor  would  He  against  him, 
and  not  against  the  borrower ;  though  when  the  business  is  done,  and  the  money 
r*8l41  ^^  '^'handed  to  the  borrower,  the  attorney  takes  care  to  come  with  his 
^  -^  bill,  and  is  paid  with  so  much  of  the  money  borrowed,  the  mortgagor 
receiving  the  advance  minus  that  amount.  But  there  is  no  lien  between  the 
attorney  and  the  mortgagor ;  that  can  only  arise  from  one  party  doing  some- 
thing, and  the  other  having  it  done  for  him.  The  defendants,  therefore,  in  this 
ease,  are  liable  to  refund. 

Pattebon,  J.     I  am  entirely  of  the  same  opinion,  for  the  reasons  which 
have  been  already  given.  Rule  absolute. 


ROBINSON  V.  DAY. 

Where  a  new  trial  is  granted  on  payment  of  costs,  in  a  town  cause,  the  costs  occasioned 
by  the  cause  being  made  a  remanet  are  included. 

A  RULE  was  obtained  in  last  Trinity  term,  calling  on  the  plaintiff  to  show 
cause  why  the  Master  should  not  review  his  taxation  of  costs  between  the  above 
parties.  The  action  was  for  slander,  see  Day  v.  Robinson,  1  A.  &  E.  554,  the 
cause  wa.s  set  down  for  trial  at  the  sittings  in  London  after  Trinity  term,  1831, 
and  was  made  a  remanet  from  sittings  to  sittings  until  those  afrer  Trinity  term, 
1832,  when  it  was  tried,  and  the  plaintiff  obtained  a  verdict.  In  the  ensuing 
term,  the  defendant  moved  for  a  new  trial  upon  several  grounds,  and  partly  on 
affidavit.  A  new  trial  was  granted  in  Easter  term  last,  on  payment  of  costs. 
Upon  the  taxation,  the  Master  at  first  disallowed  the  costs  of  making  the  cause 
a  remanet,  and  of  certain  witnesses,  brought  up  by  the  plfdntiff  at  considerable 
r*81  S1  ^'P^°^^  ^'^^^  Bedford,  where  *the  cause  of  action  arose ;  but  on  re-con- 
>-  ^  sideration  he  allowed  these  costs,  stating  that  a  distinction  prevailed 
between  country  causes,  where  such  costs  were  not  allowed,  and  town  ones,  in 
which  they  were.  The  defendant  obtained  a  Judge's  order  to  pay  the  disputed 
eosts  into  court,  to  await  the  result  of  this  motion.     lu'  Trinity  term  last, 

Plan  showed  cause.'  The  costs  were  rightly  allowed.  At  the  town  sittings 
a  cause  is  usually  made  a  remanet  several  times ;  and  by  the  granting  of  a  new 
trial  the  expenses  thus  occasioned  will  all  be  incurred  anew.  It  would  be  hard 
if  these  costs  were  thrown  upon  the  plaintiff,  especially  where  the  application 
for  a  second  trial  is  grounded  upon  new  matter,  suggested  by  the  unsuccess- 
ful party  on  affidavit.  [Littledale,  J.  That  argument  would  apply  in 
country  causes.]  There  is  no  good  reason  that  the  rule  should  not  be  the  same 
in  those  ;  but  there  it  seldom  happens  that  the  cause  is  made  a  remanet  more 
than  once. 

Kelij^,  contrii.  It  is  desirable  that  the  practice  on  this  point  should  be  set- 
tled, in  order  that  parties  may  know  to  what  they  subject  themselves  when  they 
consent  to  take  a  new  trial  on  condition  of  paying  costs.  The  Court  of  Exche- 
quer does  not  allow  the  costs  here  claimed.  No  distinction  can  be  shown  in 
principle  between  town  and  country  causes,  as  to  the  payment  of  these  costs  ; 
nor  does  there  appear  to  be  any  established  practice.  The  expense  incurred 
arises  merely  from  the  inevitable  delay  of  public  business.  The  plaintiff,  if 
r*S1B1  ^^  ultimately  obtains  *a  verdict,  will  recover  these  costs  as  costs  in  the 
■-  ^  cause.  The  terms  used  in  the  rule  for  a  new  trial  mean  that  the  defen- 
dant shall  pay  the  costs  of  the  trial  merely,  in  which  there  has  been  a  miscar- 
riage of  the  jury.  Cur,  adv.  vult, 

D£N3fAN,  G.  J.y  in  this  .  term  (November  25th)  delivered  the  judgment  of 

<  Before  Dekmah,  C.  J.,  Littledali,  Pabke,  and  Pattbson,  Jb. 
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the  Court.  We  are  of  opinion;  that  where  a  rale  for  a  new  trial  is  made  abso- 
lute in  a  town  cause  on  payment  of  costs,  the  oosts  occasioned  by  the  cause 
being  made  a  remanet  are  included.  The  rule^  therefore,  that  the  Master 
should  review  his  taxation,  must  be  discharged.  Rule  discharged. 


RULE  OF  COURT. 

It  is  ordered,  That  where  a  defendant  is  arrested  upon  an  alias  or  pluries 
capias  issued  into  another  county  pursuant  to  the  rule,  Michaelmas  term  3  W. 
4,  sect.  7,  the  defendant  must  put  in  bail  in  the  county  where  he  was  arrested. 


♦In  the  Matter  of  Arbitration  between  WESTZINTHUS  and  the  As-  r^o^jn 
signees  of  LAPAGE  and  Co. :  and  between  ROGERS  and  Co.,  and  L  ^^'J 
the  same  Assignees. 

W.  shipped  at  Leghorn  twenty-three  casks  of  oil,  on  account  and  by  the  order  of  L.  at 
Liverpool,  and  transmitted  to  him  a  bill  of  lading.  Before  the  arrival  of  the  oil,  L. 
endorsed  the  bill  of  lading,  and  deposited  it  with  H.,  who  advanced  money  on  it,  hay- 
ing previously  advanced  money  on  other  goods  (the  property  of  L.)  deposited  with 
him.  On  the  arrival  of  the  oil,  L.  having  previously  become  bankrupt,  and  W.  not 
having  been  paid  for  it,  W.'s  agents  claimed  it  of  the  master  of  the  ship ;  but  the  lat- 
ter delivered  it  to  H.,  who  afterwards  sold  the  goods  of  L.  as  well  as  the  oil  of  W. 
The  net  proceeds  of  the  goods  belonging  to  L.  were  sufficient  to  satisfy  the  debt  due 
from  L.  to  H.  H.  paid  himself  hia  debt,  and  deposited  the  net  proceeds  of  W.'s  oil 
with  a  third  person,  to  abide  the  event  of  the  award  of  an  arbitrator  to  whom  all  dis- 
putes between  W.  and  the  assignees  of  L.  were  referred.  The  arbitrator  having  stated 
the  above  facts  on  his  award  for  the  opinion  of  this  Court :  Qeld,  that  W.,  the  unpaid 
vendor  of  the  oil,  had,  at  the  time  when  his  agents  claimed  it,  no  right  to  take  posses- 
sion on  the  insolvency  of  L.,  because  the  property  in  and  the  right  to  the  possession 
was  then  vested  in  H.,  the  endorsee  of  the  bill  of  lading  for  value ;  and  further,  that 
W.  had  not,  by  reason  of  such  claim,  any  legal  right  to  the  possession  of  the  goods 
after  H.'s  lien  was  satisfied  :  but  that  in  a  Court  of  equity,  such  transfer  to  H.  would  be 
treated  as  a  pledge  or  mortgage  only,  and  therefore  W.,  by  his  attempted  stoppage  in 
transitu,  acquired  a  right  to  the  goods  in  equity,  subject  to  H.'s  lien  against  the 
assignees  of  L. 

Held,  secondly,  that  W.,  by  means  of  his  goods,  had  become  surety  to  H.'for  L.'a  debt, 
and  had  a  clear  equity  to  oblige  H.  to  pay  his  debt  out  of  L.*b  own  goods  deposited 
with  him  in  ease  of  such  surety ;  and  all  the  goods  both  of  W.  and  L.  having  been 
sold,  W.  might  insist  on  the  proceeds  of  L.'s  goods  being  appropriated  to  the  pay- 
ment of  the  debt :  and,  therefore,  that  W.  was  entitled  to  have  all  the  proceeds  of  the 
oil  paid  over  to  him. 

Bt  rule  of  this  Court,  certain  matters  in  dispute  between  Westzinthus  and 
the  assignees  of  Lapage  and  Co.,  and  between  Rogers  and  Co.,  and  the  same 
assignees,  were  referred  to  an  arbitrator,  who  stated  the  following  facts  upon  his 
award :  — 

In  February,  1831,  Westzinthus  shipped,  at  Leghorn,  twenty-three  casks  of 
oil,  by  the  ship  Sarah,  to  John  and  Frederick  Lapage,  who  then  carried  on 
business  as  merchants  in  Liverpool  under  the  firm  of  Lapage  and  Co,  in  execu- 
tion of  an  order  transmitted  by  them  to  him,  and  at  the  same  time  drew  a  bill 
of  exchange  on  them  for  the  amount  of  the  invoice  of  the  oil.  This  bill, 
together  with  the  bill  of  lading  for  the  oil,  was  transmitted  to  certain  agents  of 
Westzinthus,  with  instructions  to  deliver  the  bill  of  lading  to  Lapage  and  Co., 
'''upon  their  accepting  the  bill  of  exchange  so  drawn  on  them ;  and  r^oi  on 
accordingly  Lapage  and  Co.  accepted  the  bill  of  exchange,  and  the  bill  of  l-  -^ 
lading  was  delivered  to  them. 

Messrs.  Hardman  and  Co.,  brokers  in  Liverpool,  were  in  the  habit  of  making 
advances  in  cash,  and  by  acceptances,  to  Lapage  and  Co.  upon  goods  placed  by 
them  in  the  hands  of  Hardman  and  Co.  for  sale.  Under  this  course  of  dealing, 
the  transactions  hereinafter  mentioned  took  place.  On  the  14th  of  March, 
1831,  Hardman  aud  Co.  were  under  cash  advances  and  had  accepted  for  Lapage 
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and  Co.  to  the  amouDt  of  about  6700/.  upon  Tarions  goods,  all  of  which  were 
in  the  possession  of  Hardman  and  Co.  On  the  14th  of  March,  1831,  Hard- 
man  and  Co.,  at  the  request  of  Lapage  and  Co.,  accepted  their  draft  for  1500/., 
filling  due  the  15th  of  July  (which  was  duly  paid  at  maturity),  as  a  further 
advance  upon  the  goods  already  in  the  hands  of  Hardman  and  Co.,  and  also  on 
the  said  twenty-three  casks  of  oil  by  the  Sarah,  which  had  not  then  arrived  : 
the  bill  of  lading  of  the  oil  by  the  Sarah  was,  on  the  same  14th  of  March,  duly 
endorsed  and  delivered  by  Lapage  and  Co.  to  H.  and  Co.  According  to  the 
agreement,  and  the  course  of  business  between  Lapage  and  Co.  and  H.  and 
Co.,  the  latter  were  entitled  to  hold  all  the  goods  and  bills  of  lading  as  a 
security  for  their  advances.  On  the  16th  of  March,  1881,  a  similar  advance 
was  made  by  H.  and  Co.  of  1000/.,  on  which  occasion  a  bill  of  lading  of  certain 
oil,  then  expected  by  the  ship  Frederick,  was  handed  an^  endorsed  to  H.  and  Co. 
by  Lapage  and  Co.  The  facts  and  questions  as  to  this  oil  were  the  same  as  those 
relating  to  that  by  the  Sarah,  and  it  was  to  abide  the  event  of  the  award  as  to 
the  oil  by  the  Sarah. 

P8191  *^^  ^^^  ^^^^  ^^  March,  1831,  Lapage  and  Co.  committed  acts  of  bank- 
■>  ^  ruptcy ;  and  their  acceptance  of  Westzinthus's  bill  was  dishonored  at 
maturity.  On  the  26th  of  March,  a  commission  of  bankrupt  was  issued  against 
them.  On  the  24th  of  March,  the  Sarah  arrived  at  Liverpool ;  and  on  the  same 
day,  the  agents  for  Westzinthus,  who  held  an  endorsed  part  of  the  bill  of  lading, 
gave  notice  to  the  captain,  in  consequence  of  the  failure  of  Lapage  and  Co.,  not 
to  deliver  the  oil  to  them ;  and  they  also  demanded  the  delivery  of  the  oil  to  bo 
made  to  them  as  agents  of  M.  Westzinthus  under  the  bill  of  lading  held  by 
them,  and  tendered  the  captain  the  amount  of  the  freight ;  but  no  tender  or 
offer  was  made  to  Hardman  and  Co.  to  repay  any  part  of  the  money  advanced  as 
hereinbefore  mentioned.  On  the  7th  of  April',  1831,  the  solicitors  of  Westzin- 
thus wrote  the  following  letter  to  Hardman  and  Co. : — *^  Gentlemen,  As  solicitors 
of  M.  Westzinthus  of  Leghorn,  we  address  you  upon  the  subject  of  twenty-three 
casks  of  oil,  marked  T.,  consigned  by  him  per  the  Sarah  to  Messrs.  Lapage  and 
Co.  of  your  town ;  and  of  which  you  have  illegally  obtained  possession,  after  the 
same  bad  been  stopped  in  transitu  on  behalf  of  the  consignor,  in  consequence  of 
the  failure  of  Lapage  and  Co.  We  are  informed  that  Lapage  and  Co.  transferred 
to  yoo  the  bill  of  lading  of  this  oil,  together  with  indigo  and  other  property 
belonging  to  them,  as  a  security  for  1500/.  advanced  by  you  to  them.  We  are 
also  informed  that  you  hold  other  property  belonging  to  Lapage  and  Co.,  which 
yon  are  also  entitled  to  retain  as  security  for  the  1500/.  Without  entering,  at 
present,  into  any  question  as  to  the  validity  of  the  transfer  of  this  bill  of  lading, 
we  think  it  right  to  give  you  notice  that,  in  any  event,  you  will  be  required  to 
P8201  ^l^P^^  ^^®  indigo  *and  other  property  really  belonging  to  Lapage  and  Co. 
■-  -'  DOW  in  your  possession,  in  payment,  in  the  first  instance,  of  your 
advanced,  without  having  recourse  to  the  oil  in  question,  except  for  any  defi- 
ciency after  you  have  realized  the  other  securities;  and  should  the  oil  be  more 
than  sufficient  to  cover  such  deficiency,  M.  Westzinthus  will  claim  the  benefit  of 
his  stoppage  in  transitu,  at  least,  to  the  extent  of  the  surplus.  If  you  should 
think  it  right^  after  this  notice,  to  sell  the  oil  before  realizing  your  other  secu- 
rities, M.  Westzinthus  will  hold  you  responsible ;  and  in  that  oase  he  will  claim 
any  balance  which  may  arise  in  your  hands  due  to  Lapage  and  Co.  not  exceeding 
the  proceeds  of  the  oil :  and  we  give  you  notice  not  to  pay  such  balance  to 
Lapage  and  Co.,  or  their  assignees  or  creditors.''  After  the  delivery  of  the  oil 
had  been  ^topped,  the  captain,  on  the  27th  of  March,  delivered  the  oil  to  Hard- 
man  and  Co.  under  an  indemnity.  At  the  time  of  the  bankruptcy  of  Lapage  and 
Co.  they  were  indebted  to  Hardman  and  Co.  in  the  sum  of  9271/.,  advanced  in 
the  manner  before  described ;  and  as  security  for  this  sum,  they  held  goods  of 
Lapage  and  Co.  which  had  actually  arrived,  of  which  the  net  proceeds,  when  sold 
as  after  mentioned,  were  9961/.  U.  7d, ;  they  also  held  the  bill  of  lading  of  the 
oil  by  the  Sarah,  of  which  the  net  proceeds,  when  sold  as  hereinafter  mentioned, 
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were  331/.  Is.  Id, ;  and  the  bill  of  lading  of  the  oil  by  the  Frederick,  of  which 
the  net  proceeds,  when  sold  as  hereinafter  mentioned,  were  1106/.  10/s.  lOd. 
After  the  arrival  of  the  oil  by  the  Sarah  and  by  the  Frederick,  H.  &  Co.  sold 
all  snch  oil  and  other  goods ;  the  net  proceeds  of  which  amoanted  respectively 
to  the  before-mentioned  sums,  making  a  total  of  11,399Z.  '^Out  of  this  sum, 
H.  &  Co.  have  paid  themselves  *927ll.  due  to  them  as  aforesaid  ;  they  r^egni-i 
have  deposited  1437/.  18«.  5c/.  (the  amount  of  the  two  parcels  of  oil  in  I-  ^ 
dispute)  to  abide  the  event  of  this  award,  and  have  paid  over  the  residue  to  the 
assignees  of  Lapage  &  Co.  The  goods,  other  than  those  by«the  Sarah  and 
Frederick  which  H.  &  Co.  had  sold  as  aforesaid,  had  been  sold  by  different 
persons  to  Lapage  &  Co.,  and  not  paid  for;  and  such  vendors,  at  the  time  of  the 
bankruptcy,  were  creditors  of  Lapage  &  Co.  for  the  amount.  The  bills  drawn 
by  Westzinthus  and  by  Rogers  &  Co.  for  the  amounts  of  the  oil  by  the  Sarah 
and  the  Frederick,  have  not  been  paid  or  negotiated ;  but  are  still  in  the  hands 
of  the  drawers  or  their  agents." 

The  arbitrator  was  of  opinion,  that  Westzinthus  and  Rogers  &  Co.  were  respec- 
tively entitled  to  18/.  13«.  Aid.  per  cent,  on  the  respective  proceeds  of  the  goods 
per  the  Sarah  and  the  Frederick  (being  such  part  of  the  said  proceeds  as  bore  to 
the  whole  the  same  proportion  which  the  excess  of  the  whole  proceeds  of  the 
goods  sold  by  H.  &  Co.  over  the  debt  to  them  from  Lapage  &  Co.  bore  to  such 
whole  proceeds),  and  ought  to  stand  in  the  situation  of  credrtors  of  Lapage  & 
Co.,  for  the  residue  of  such  proceeds  of  the  goods  by  the  Sarah  and  the  Frede- 
rick respectively :  he  then  awarded  and  directed  that  the  sums  of  61/.  lis.  Sd. 
and  206/.  lis.  Id.  (being  such  percentage  as  aforesaid),  together  with  such 
sums  as  any  dividends  already  declared  under  the  bankruptcy  of  Lapage  &  Go. 
on  the  residue  of  such  amounts  of  the  said  goods  respectively  (that  is  to  say,  on 
the  sums  of  296/.  lOs.  4c/.  and  899/.  19s.  *6d.)  would  amount  to,  should  be  paid 
to  Westzinthus  and  Rogers  &  Co.  respectively ;  and  that  the  residue  of  such  dis- 
puted sums  should  be  paid  to  the  assignees  of  Lapage  &  Co. ;  and  *tbat  r^Qoo^ 
AYestzinthus'  and  Rogers  &  Co.  should  be  respectively  paid  such  divi-  *-  -* 
dends  as  should  thereafter  be  declared  under  the  bankruptcy  on  such  last-meo- 
tioned  parts  of  the  sums  in  dispute  ;  and  that  the  said  bills  of  exchange  should 
be  delivered  to  the  assignees.  But  if  this  Court  should  be  of  opinion  that  West- 
zinthus and  Rogers  &  Co.  were  entitled  to  the  whole  proceeds  of  the  said  goods 
respectively,  then  the  arbitrator  awarded  that  such  proceeds  should  be  respec- 
tively paid  to  them,  and  the  said  bills  of  exchange  delivered  to  the  said  assignees; 
or  if  the  Court  should  be  of  opinion  that  Westzinthus  and  Rogers  &  Co.  were 
not  entitled,  under  their  stoppage  in  transitu,  to  any  part  of  the  proceeds  of 
such  goods  respectively,  then  he  awarded,  that  so  much  of  the  said  proceeds  as 
the  dividends  already  declared  on  the  whole  sums  for  which  the  said  goods  were 
sold  by  Westzinthus  and  Rogers  &  Co.  respectively  to  Lapage  &  Co.,  amounted 
to,  should  be  paid  to  Westzinthus  and  Rogers  &  Co.  respectively;  and  the  resi- 
due thereof  to  the  said  assignees,  who  were  to  pay  to  Westzinthus  and  to  Rogers 
&  Co.  such  dividends  as  should  thereafter  be  declared  upon  such  whole  sums 
respectively. 

F.  Pollock  had  obtained  a  rule  nisi  for  setting  uside  so  much  of  the  award 
as  gave  to  Westzinthus,  dnd  Rogers  &  Co.,  respectively,  18/.  13«.  4}</.  per  cent, 
on  the  amount  for  which  the  goods  were  sold  and  as  directed  that  they  should 
stand  in  the  situation  of  creditors  to  Lapage  &  Co.  for  the  residue;  and  the  rule 
proposed  that,  instead  thereof,  it  should  be  declared  that  Westzinthus  and 
Rogers  &  Co.  were  entitled  only  to  so  much  as  the  dividends  already  declared 
amounted  to. 

*</.  ff.  Lloydy  for  Westzinthus  and  Rogers  &  Co.,  obtained  a  rule  for  r^oQo-i 
setting  aside  the  same  part  of  the  award,  and  that  Westzinthus  and  Ro- 1-  "  -> 
gers  &  Co.,  should  be  declared  to  be  entitled  to  the  whole  proceeds  of  the 
goods.  The  Court  ordered,  that  the  case  should  be  set  down  in  the  special 
}aper  for  argument.    The  case  was  argued  on  former  days  in  this  term. 
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F,  PoUock  for  the  assignees  of  Lapage  and  Co.  Westzinthns  was  not  entitled 
to  the  18/.  13t.  4id,  per  cent.,  hecanseat  the  time  when  his  agents  claimed  the 
oil  he  had  no  right  to  stop  in  transitu,  Hardman  and  Co.  having  then  acquired 
an  interest  as  endorsees  of  the  hill  of  lading  for  value.  The  question  is,  what 
is  the  effect  of  the  endorsement  of  a  hill  of  lading  for  valuahle  consideration  by 
the  consignor.  Does  it  reduce  the  goods,  of  which  it  is  the  symbol,  into  the 
possession  of  the  consignee,  so  as  to  render  them,  if  he  become  bankrupt,  in  his 
order  and  disposition  within  the  seventy-second  section  of  the  6  Q.  4,  c.  16  J  Or 
are  they  to  be  considered  in  transitu  till  they  come  to  the  actual  possession  of 
the  consignee  ?  As  to  the  justice  of  the  case,  it  may  be  observed  that  advances 
had  been  actually  made  on  these  very  goods.  That  is  not  inconsistent  with  the 
fact  that  the  proceeds  of  other  goods  belonging  to  Lapage  and  Co.,  and  deposited 
by  them  with  Hardman  and  Co.,  produced  the  full  sum  advanced  by  the  latter; 
for  no  man  who  advances  money  on  the  security  of  goods,  advances  to  the 
extent  of  the  full  value,  but  only  in  a  given  proportion  to  that  value,  which 
varies  in  different  trades.  Westzinthus,  the  consignor  of  the  oil,  who  trusted 
Lapage  and  Co.  with  the  bill  of  lading,  and  thereby  enabled  them  to  obtain 
r*8241  *^^^^^'  cannot  in  justice  be  entitled  to  have  the  proceeds  of  the  other 
i-  ^  goods  applied  exclusively  in  discharge  of  the  debt  due  from  Lapage  and 
Co.  to  Hardman  and  Co.,  and  to  throw  on  the  residue  of  Lapage  and  Co/s estate 
in  the  hands  of  their  assignees,  the  claim  of  those  persons  who  advanced  money 
on  the  credit  of  the  consignor's  goods.  There  is  no  decision  applicable  to  the 
present  case ;  but  the  equity  is,  that  all  the  goods  should  bear  the  debt  rateably. 
If  would  be  a  great  injustice  to  allow  the  consignor  to  retake  his  goods  after  they 
had  been  the  meritorious  cause  of  an  advance.  In  point  of  law,  the  consignor 
had  DO  right  to  retake  these  goods ;  for  the  endorsement  of  the  bill  of  lading  to 
Hardman  and  Co.  for  value  put  an  end  to  the  right  of  the  consignor.  In  Lick- 
barrow  V.  Mason,  2  T.  K  71,  Asbhurst,  J.,  says,  that  "as  between  the  ven- 
dor and  third  persons,  the  delivery  of  a  bill  of  lading^s  a  delivery  of  the  goods 
themselves,  if  not,  it  would  enable  the  consignee  to  make  the  bill  of  lading  an 
instrument  of  fraud."  That  observation  applies  here ;  for  the  bankrupts  Lapage 
and  Co.  have  obtained  credit  on  the  goods.  If  the  consignor  is  entitled  to  have 
them  back,  then  Hardman  and  Co.,  who  had  advanced  money  on  the  goods,  will 
be  defrauded ;  and  instead  of  having  the  goods  to  which  they  trust^,  will  re- 
ceive a  dividend  on  the  estate  of  Lapage  and  Co.  Buller,  J.,  in  the  opinion 
delivered  by  him  in  the  same  case  in  the  House  of  Lords,  6  East,  23,  note  (a), 
says,  '<  Every  authority  which  can  be  adduced  from  the  earliest  period  of  time 
down  to  the  present  hour,  agree  that  at  law  the  property  does  pass  as  absolutely 
and  effectually  as  if  the  goods  had  been  actually  delivered  into  the  hands  of  the 
r*8251  *^^S^^'"  I^  ^^^  endorsement  of  the  bill  of  lading  for  value  is  equiva- 
^  ^  lent  to  the  delivery  of  goods  of  which  it  is  a  symbol,  and  operates  as  a 
transfer  of  property  in  goods,  which  can  pass  by  delivery  only,  this  case  must 
be  considered  as  if  the  goods  had  actually  come  to  the  possession  of  the  con- 
signee, and  he  had  pledged  them  with  Hardman  and  Co. ;  and  if  that  be  so,  it 
is  quite  clear  that  the  consignor  could  not  retake  them.  He  had  no  right  to  re- 
take them  at  the  time  when  he  made  the  claim ;  for  Hardman  and  Co.  had  not 
only  acquired  the  legal  property  in  them  by  the  endorsement  of  the  bill  of 
lading,  but  had  advanced  money  on  them,  and  thereby  acquired  an  equitable 
title. 

At  all  events,  they  were  then  goods  in  the  possession,  order,  and  disposition 
of  the  bankrupt,  with  the  consent  of  the  true  owner,  within  6  0.  4,  o.  16,  s.  72. 
(Jenerally  speaking,  the  right  of  stopping  in  transitu  makes  an  implied  exception 
to  that  enactment ;  but  still,  if  the  goods  in  this  case  are  to  be  considered  as 
having  ever  been  in  the  possession  of  the  consignee  subject  to  the  consignor's 
right  to  stop  them ;  inasmuch  as  that  right  had  been  divested,  when  Westzinthus 
made  his  claim,  by  the  consignee's  having  endorsed  the  bill  of  lading  to  a  third 
person  for  value ;  they  did  then  remain  in  the  order  and  disposition  of  the  bank- 
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rapt,  and  pass  to  the  assignees  within  the  seventy-second  section.  [Parke,  J. 
Assuming  that  possession  of  the  symbol  of  the  property  is  equivalent  to  the 
possession  of  the  property  itself,  here  Lapage  and  Go.  had  not  the  order  and 
disposition  at  the  time  of  their  bankrnptcy,  but  Hardman  and  Co.,  and  there- 
fore the  section  does  not  apply.] 

*J.  H,  Lloyd^  for  Westzinthus,  and  Rogers  and  Co.  The  award  pro-  r*o9g-i 
ceeded  on  a  right  principle,  viz.,  that  the  unpaid  vendor  had  an  interest  I-  -" 
in  the  goods,  subject  to  the  right  of  the  pledgee :  but,  that  right  being  satisfied, 
the  unpaid  vendor  is  entitled  to  have  all  the  proceeds  of  his  goods  paid  over  to 
him.  The  doctrine  of  stopping  in  transitu  owes  its  origin  to  courts  of  equity, 
and  is  founded  wholly  on  equitable  principles  which  have  been  adopted  by  courts 
of  law ;  per  Buller,  J.,  in  Lickbarrow  v.  Mason,  6  East,  27,  note  (a),  and  Lord 
Kenton  in  Hodgson  v,  Loy,  7  T.  R.  445.  It  is  similar  to  the  re-vendication 
of  the  civil  law.  The  general  principle  is,  that  if  goods  have  got  into  the  ven- 
dee's possession,  the  right  of  the  vendor  is  gone )  but  if  he  can  get  them  back 
before  they  have  come  into  the  actual  possession  of  the  vendee,  he  is  entitled  so 
to  do ;  and  that,  because,  although  he  may  have  parted  with  the  property  in 
them  by  delivering  them  to  the  vendee  on  board  a  ship  or  by  transmitting  the 
bills  of  lading,  he  still  has  an  equitable  lien  on  them  for  the  price.  Lickbarrow  r. 
Mason,  2  T.  R.  63,  shows  that  the  equitable  title  of  the  vendor  continues,  after 
he  has  transferred  the  legal  property  in  the  goods  by  endorsing  a  bill  of  lading 
for  valuable  consideration.  There  Turing  and  Co.  had  shipped  goods  at  Mid- 
dleburg  by  order  of  one  Freeman  of  Rotterdam,  drawn  bills  of  exchange .  upon 
him  (which  ho  accepted)  for  the  price,  and  transmitted  him  bills  of  lading. 
Freeman  sent  the  bills  of  lading  to  Lickbarrow  and  Co.,  at  Liverpool,  that  they 
might  receive  and  sell  the  goods  on  his  account,  and  drew  bills  of  exchange 
upon  them  (which  they  accepted)  for  the  ^amount.  Between  the  ship's  r^ooTi 
departure  and  her  arrival  at  Liverpool,  Freeman  became  bankrupt,  and  L  ^  J 
Turinff  and  Co.  sent  another  bill  of  lading  to  Mason  and  Co.,  endorsed  specially 
for  delivery  to  them,  and  they  thereupon  obtained  the  goods  from  the  master. 
Turing  and  Co.  afterwards  paid  the  bills  drawn  by  them  upon  Freeman ;  and 
Lickbarrow  and  Co.  paid  those  which  had  been  drawn  upon  them  by  Freeman. 
There,  it  was  held  that  the  right  of  the  consignors  to  stop  in  transitu  was  gone, 
though  they  had  an  equitable  lien  for  the  price,  for  that  could  not  prevail  against 
Lickbarrow  and  Co.,  who  had  both  a  legal  and  an  equitable  title  \  a  legal  title 
as  assignees  of  the  bill  of  lading  transmitted  to  Freeman,  and  an  equitable  title  aa 

.  having  paid  the  bills  drawn  upon  them  by  the  latter  for  the  amount  of  the 
goods.  There,  though  the  jus  tertii  had  interposed  and  the  vendor  had  enabled 
the  vendee  to  confer  a  right  upon  a  third  person,  the  equity  of  the  latter  was 
considered  equal  only,  but  not  superior,  to  that  of  the  unpaid  vendor.  The 
question,  then,  in  this  case  is  whether  the  equity  of  the  vendor  had  not  attached 
by  reason  of  his  having  asserted  his  claim  to  the  goods  before  they  were  actually 
delivered  to  the  consignee.  Assuming  that  he  had  no  legal  right  to  the  goods 
at  the  time  when  he  demanded  them,  there  is  no  authority  to  show  that  when 
the  lien  of  the  assignee  of  the  bill  of  lading  is  satisfied,  the  unpaid  vendor's 
right  to  the  goods  does  not  revive.  On  the  contrary,  it  may  be  collected  from 
the  opinion  delivered  by  Buller,  J.,  in  the  House  of  Lords,  in  Lickbarrow  v. 
Mason,  6  East,  36,  note  (a),  that  if  the  money  there  advanced  by  the  assignees 
of  the  bill  of  lading  had  been  repaid,  the  vendor  might  then  have  retaken  the 
goods.  He  *says,  '<  I  am  confident  that  if  the  goods  in  question  be  re-  r^cooQi 
tained  from  the  plaintiff  without  repaying  him  what  he  has  advanced  on  ^  ^  ^ 
the  credit  of  them,  it  will  be  mischievous  to  the  trade  and  commerce  of  this 
country ;  and  it  seems  to  me,  that  not  only  commercial  interest,  but  plain  justice 
and  public  policy  forbid  it.  To  sum  up  the  whole  in  very  few  words,  the  legal 
property  was  in  the  plaintiff;  the  right  of  seizing  in  transitu  is  founded  on  equity : 
no  case  in  equity  has  ever  suffered  a  man  to  seize  goods  in  opposition  to  one  who 

*  has  obtained  a  legal  title,  and  has  advanced  money  upon  them.     The  whole  ar^ 
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gament  of  the  learned  Judge  here  turns  upon  the  equitable  right  of  the  assignee 
to  have  the  goods,  until  he  is  repaid  for  his  advances.''  In  the  present  case, 
every  question  of  equity,  as  well  as  of  law,  was  referred  to  the  arbitrator;  and, 
therefore,  this  Court  must  consider  itself  sitting  as  a  court  of  equity,  and  is 
hound  to  decide  the  case  on  equitable  principles.  Now,  it  is  quite  clear  that  the 
representatives  of  Lapage  and  Co.  would  not  be  entitled  in  equity  to  have  the 
goods  restored  to  them  without  paying  the  pledgees  the  money  for  which  they 
were  pledged  :  Snee  v.  Prescott,  1  Atk.  245,  see  6  East,  28,  note  (a),  is  a  direct 
authority  upon  that  point,  and,  so  far,  that  case  has  never  been  called  in  ques- 
tion. But  the  pledgees  having  beeen  paid,  it  could  not  make  any  difference;  as 
to  their  right  to  retain,  whether  Lapage  and  Co.,  the  consignees,  or  Westzinthus, 
the  unpaid  vendor,  were  the  suitors  in  equity.  Hardman  and  Co.,  who  stand  in 
the  situation  of  pledgees  in  this  case,  could  not  assume  a  right  to  determine,  by 
paying  themselves  out  of  the  goods  of  one  or  the  other,  whether  Lapage  and 
r*S2d1  ^^''  ^^  ^Westzinthus  should  acquire  the  equitable  right,  upon  their 
I-        ^  (Hardman  and  Co.'s)  lien  being  discharged. 

Then  it  is  said  that  the  endorsement  of  the  bill  of  lading  by  the  consignee  for 
Talne,  was  equivalent  to  reducing  the  goods  into  his  actual  possession,  and, 
therefore,  that  the  transitus  was  at  an  end  when  Westzinthus  claimed  the  goods ; 
hut  the  reason  why  the  right  of  stopping  in  transitu  is  divested  by  such  en- 
dorsement, is  not  because  such  an  act  is  equivalent  to  reducing  the  goods  into 
the  consignee's  actual  possession,  but  because  it  operates  as  a  transfer  of  the 
legal  property  in  the  goods  to  the  endorsee,  and  he  who  has  advanced  money  on 
the  goods  has  as  good  an  equitable  title  as  the  unpaid  vendor.  If  such  endorse- 
ment of  the  bill  of  lading  were  equivalent  to  possession  of  the  goods,  then,  if  a 
bill  of  lading  were  deposited  for  a  single  hour  with  a  banker  who  advanced 
money  on  it,  and  afterwards  returned  it  on  payment  of  the  money,  the  con- 
signor's right  to  retake  the  goods  would  be  divested.  [Parke,  J.  There,  after 
the  lien  of  the  banker  was  satisfied,  the  vendor  would  stand  in  the  same  position 
he  was  in  before  the  deposit.  If,  before  the  deposit,  he  had  a  right  to  stop  in 
transitu,  he  might  do  so  after.  But  here,  Westzinthus,  when  he  made  his  claim, 
had  no  right  to  resume  the  possession ;  at  that  time  the  legal  right  to  the  pro- 
perty as  well  as  to  the  possession  of  the  goods  wati  in  Hardman  and  Co.]  The 
jus  tertii  might  operate  as  a  suspension  of  his  right  at  that  time,  but  as  soon 
as  the  equity  of  the  third  person  ceased,  the  right  of  the  unpaid  vendor,  in 
respect  of  his  claim  to  stop  in  transitu,  must  revive.  In  the  case  of  a  bill  of 
exchange,  as  between  the  drawer  and  the  payee,  the  consideration  may  be  gone 
r*8301  ^"^'  ^^^  ^^  cannot  between  the  drawer  and  ^subsequent  endorsees.  But 
I-  -^  if  the  bill  comes  back  into  the  hands  of  the  payee,  the  equitable  rights 
between  the  original  parties  revive.  Can  the  right  to  the  goods  in  this  case 
depend  on  the  fact  whether  the  demand  is  made  a  moment  sooner  or  later  ? 
Stoppage  in  transitu  is  the  right  to  reclaim  the  goods.  Suppose  Hardman  and 
Co.  had  had  an  interest  in  the  bill  of  lading  to  the  extent  of  500/.,  and  they 
brought  trover  against  the  captain ;  they  could  recover  no  more.  [Parke,  J. 
That  is  by  no  means  clear.  If  the  transfer  of  the  bill  of  lading  gave  to  Hard- 
man  and  Co.  a  legal  right  only  to  the  extent  of  the  sum  for  which  it  was  pledged, 
they  could  recover  that  only ;  but  it  transferred  the  whole  legal  right  to  them. 
If  they  recover  the  sum  advanced  by  them  only,  who  is  to  recover  the  remain- 
der?. Could  the  consignor,  who  has  no  legal  property  in  the  goods,  maintain 
an  action  for  the  loss  of  his  equity  of  redemption  ?  Patteson,  J.  You  do  not 
say  that  the  consignor  here  could  have  brought  trover.]  It  is  unnecessary  to 
contend  that;  he  clearly  could  not  have  done  so  without  satisfying  the  claim  of 
the  pledgee.  The  question  here  is,  not  whether  the  vendor  might  maintain  an 
action  at  law,  but  whether  he  has  not  an  equitable  title  to  these  goods.  As* 
suming  that  the  lien  of  Hardman  and  Co.  has  been  satisfied  out  of  the  proceeds 
of  the  other  goods  belonging  to  Lapage  and  Co.,  though  they  would  still  be 
holders  of  the  bill  of  lading,  and  therefore  the  legal  owners  of  the  goods,  still 
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they  would  have  no  equity,  and  therefore  could  not  interpose  between  the  vendor 
and  vendee,  and  prevent  the  former  from  reclaiming  his  goods.  What  Hard- 
man  ai&d  Co.  might  and.  ought  to  have  done,  equity  would  consider  as  done. 
They  ought  to  have  satisfied  themselves  out  of  the  other  ^goods.  If  r#oq|*i 
the  assignees  of  Lapage  and  Co.  had  filed  a  bill  in  equity  to  have  the  *-  -* 
goods  restored  to  them,  they  would  not  have  been  entitled  to  have  the  goods 
without  paying  the  vendor ;  and  it  cannot  make  any  difference,  that  here  the 
vendor  is  the  person  who  is  driven  into  a  court  of  equity.  Hardman  and  Co., 
after  their  own  debt  was  satisfied,  were  trustees  of  these  goods  for  the  vendor. 
If  the  right  of  the  vendor  is  to  be  defeated  by  the  accident  of  the  consignee's 
having  pledged  the  goods  or  the  bill  of  lading,  the  consequence  would  be,  that 
as  soon  as  goods  arrived,  the  consignee  might,  by  pledging  them  for  the  smallest 
sum,  defeat  the  right  of  the  consignor.  As  to  the  argument,  that  to  allow  this 
stoppage  in  transitu  would  be  a  hardship  on  the  general  creditors  of  Lapage 
and  Co.,  the  answer  is,  that  the  vendor  who  has  the  equitable  lien  <<  ought  not 
to  be  on  a  footing  with  the  rest  of  the  creditors  for  whom  the  assignees  are 
trustees ;  for  the  creditors  at  large  trusted  to  a  personal  credit,  but  he  who  has 
the  lien  never  giive  a  personal' credit,  but  trusted  to  the  thing.''  Lcmpriere  v, 
Pasley,  2  T.  R.  490,  per  Ashhurst,  J.  The  question  is  not  whether  there  has 
been  an  actual  delivery,  for  that  was  complete  as  soon  as  the  goods  were  shipped  ; 
but  whether  they  ever  came  into  the  actual  possession  of  the  vendee.  Wiseman 
V.  Yandeputt,  2  Yern.  203,  shows  that  an  unpaid  vendor  may  by  any  means 
prevent  his  goods  coming  into  the  hands  of  the  vendee.  Now  here  the  con- 
signor has  done  all  that  he  could  to  prevent  their  coming  into  the  hands  of 
Lapage  and  Co. 

Then,  assuming  (as  the  arbitrator  has  in  effect  decided)  that  Westsinthas, 
the  consignor,  had  an  equitable  *lien  subject  to  the  right  of  the  ptcooo-i 
pledgees,  he  is  entitled  to  recover  the  whole  proceeds  of  his  goods,  on  ^  -* 
the  equitable  principle  that  a  creditor  having  two  funds  shall  take  to  that  which, 
paying  him,  will  leave  another  fund  for  another  creditor ;  and  the  latter  has  a 
right  in  equity  to  compel  the  former  to  resort  to  the  other  fund,  or  to  stand  in 
his  place  as  to  that  other,  if  that  be  necessary  for  the  satisfaction  of  both  credi- 
tors ;  Aldrich  v.  Cooper,  8  Yes.  381 ;  Lanoy  v.  The  Duke  of  Athol,  2  Atk. 
444 ;  Maddock's  Principles  and  Practice  of  the  Court  of  Chancery,  vol.  i.  p. 
250,  2d  edit.  No  part  of  the  goods  to  which  Westzinthus  was  equitably  en- 
titled, and  which  stood  as  a  security  for  Hardman  and  Co.'s  demand,  should 
have  been  resorted  to  while  there  was  another  fund  available.  Ex  parte  (jk)od- 
man,  3  Madd.  373.  Westzinthus,  by  means  of  his  goods,  was  a  surety  for  the 
debt  of  Lapage  and  Co. ;  and  as  such,  if  he  had  paid  the  whole  of  that  debt, 
would  have  been  entitled  to  stand  in  the  place  of  Hardman  and  Co.,  the  mort- 
cagees  of  the  other  goods,  and  to  be  paid  out  of  them.  Copis  v,  Middleton,  Turn. 
&  Russ.  224,  281.  Our,  adv.  wU. 

Den  MAN,  C.  J.,  in  this  term-  (November  25th),  delivered  the  judgment  of 
the  Court : — 

In  this  case  Westzinthus,  who  was  the  unpaid  vendor  at  the  time  when  hia 
agents  made  the  demand  on  the  master  of  the  vessel  on  board  which  the  oil 
was,  had  no  right  to  take  possession  on  the  insolvency  of  the  vendee,  Lapage, 
because  the  property  in,  and  also  the  right  to  the  possession  of  the  goods,  was 
unquestionably  vested  at  that  time  in  Hardman,  the  endorsee  of  the  bill  r:^QQi 
*of  lading,  for  a  valuable  consideration.  The  demand,  therefore,  of  I-  -* 
Westzinthus,  gave  him  no  legal  right  to  the  property  or  possession  of  the  goods; 
and  it  appears  to  us,  that  he  can  have  no  claim  at  law,  except  as  arising  out  of 
the  right  of  retaking  the  possession  of  the  goods  themselves,  which  right  was 
determined  by  the  endorsement  of  the  bill  of  lading.  It  is  not  necessary  to 
determine  what  would  have  been  his  situation,  if  either  Lapage  or  himself  had 
paid  off  Hard  man's  demand,  prior  to  the  notice  given  to  the  master,  or  to  the 
actual  receipt  of  the  goods  by  the  vendee. 
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Bat  it  is  yery  properly  urged,  in  the  able  argument  in  support  of  Westzin- 
tbus's  claim^  that  every  question  of  equity,  as  well  as  of  law,  was  referred  to 
the  arbitrator,  and  that  the  unpaid  vendor  had,  under  the  circumstances,  an 
equitable  title  to  the  goods,  by  virtue  of  the  attempted  stoppage,  subject  to 
Hardman's  right  thereto  :  and  also  an  equitable  right  to  compel  Hardmau,  the 
creditor,  to  pay  himself  out  of  Lapage's  own  property,  which  all  the  other  goods 
(except  those  of  Messrs.  Rogers  and  Co.,  whose  claim  abides  the  decision  of 
tbis)  certainly  were.  .  The  learned  arbitrator  appears  to  have  decided  in  favor 
of  Westzinthas  to  this  extent, — that  he  had,  by  virtue  of  the  demand  or  at- 
tempted stoppage  in  transitu,  a  preferable  right,  either  at  law  or  in  equity,  to 
the  general  creditors  of  Lapage ;  but  he  has  allowed  him  only  a  proportion  of 
the  proceeds  of  his  goods,  thinking  that  all  the  goods  deposited  by  Lapage  with 
Hard  man  should  be  proportionably  charged  with  the  payment  of  the  debt  due 
to  him.  He  has,  therefore,  deducted  81/.  Qs.  lid,  per  cent,  of  the  proceeds  of 
Wcstzintbus's  goods,  being  the  proportion  which  the  debt  dae  to  Hardman 
r*S341  ^^^^"  ^^  ^'^  ^^®  proceeds,  and  '^'directed  the  remainder  to  be  paid  over 
I-  -'to  him ;  and  has,  therefore,  disallowed  the  equity  claimed  by  West- 
sinthus  to  oblige  Hardman  to  pay  himself  out  of  Lapagc's  own  goods. 

We  think  that  the  arbitrator  was  right  in  allowing  Westzinthus  to  be  in  a 
better  condition  than  the  other  creditors,  but  wrong  in  disallowing  his  claim  to 
have  all  the  proceeds  paid  over  to  him. 

As  Weatxinthus  would  have  had  a  clear  right  at  law  to  resume  the  possession 
of  the  goods  on  the  insolvency  of  the  vendee,  had  it  not  been  for  the  transfer 
of  the  property  and  right  of  possession  by  the  endorsement  of  the  bill  of  lading, 
for  a  valuable  consideration,  to  Hardman,  it  cppears  to  us  that,  in  a  court  of 
equity,  such  transfer  would  be  treated  as  a  pledge,  or  mortgage,  only,  and  West- 
zinthus would  be  considered  as  having  resumed  his  former  interest  in  tba  goods, 
subject  to  that  pledge  or  mortgage ;  in  analogy  to  the  common  case  of  a  mort- 
gage of  a  real  estate,  which  is  considered  as  a  mere  security,  and  the  mortgagor 
as  the  owner  of  the  land.  We  therefore  think  that  Westzinthus,  by  his  at- 
tempted stoppage  in  transitu,  acquired  a  right  to  the  goods  in  equity  (subject 
to  Hardman's  lien  thereon)  as  against  Lapage,  and  his  assignees,  who  are  bound 
by  the  same  equities  that  Lapage  himself  was.  And  this  view  of  the  case 
agrees  with  the  opinion  of  Mr.  Justice  Buller,  in  his  comment  on  the  case  of 
Soee  17.  Prescott  in  Lickbarrow  v.  Mason,  6  East,  29,  note. 

If,  then,  Westzinthus  had  an  equitable  right  to  the  oil,  subject  to  Hardman'a 
lien  thereon  for  his  debt,  he  would,  by  means  of  his  goods,  have  become  a  surety 
r*gB51  *^  Hardman  for  Lapage's  debt,  and  would  then  have  a  clear  equity  to 
■-  ^  oblige  Hardman  to  have  recourse  against  Lapage's  own  goods,  deposited 
with  him,  to  pay  his  debt  in  ease  of  the  surety ;  and  all  the  goods,  both  of 
Lapage  and  Westzinthus,  having  been  sold,  he  would  have  a  right  to  insist  upon 
the  proceeds  of  Lapage's  goods  being  appropriated,  in  the  first  instance,  to  the 
payment  of  the  debt. 

The  result  is,  that  Mr.  LhydH^  rule  must  be  made  absolute,  and  Mr.  Pollock* s 
discharged.  liules  accordingly. 


FOREMAN  and  LLOYD,  Executor  and  Executrix  of  P.  JEYES  v.  F.  T. 

JEYES.     Nov.  21. 

Plamtiffs  having  obtained  a  verdict  against  defendant  under  an  award  in  a  cause  in  K. 
B.,  the  Court  of  Chancery,  upon  bill  filed,  and  matter  appearing  on  the  award  itself, 
granted  an  injunction  to  stay  further  proceedings.  Plaintiffs  nevertheless  signed 
judgment,  and  took  defendant  in  execution.  On  application  to  this  Court  for  a  rule 
nisi  to  discharge  defendant  out  of  custody  (it  being  stated  amongst  other  things,  that 
the  plaintiffs  could  not  be  met  with  for  the  purpose  of  attaching  them  by  process  out 
of  Chancery),  this  Court  refused  to  interfere. 

This  cause  was  referred  at  nisi  prius  to  a  barrister,  who  made  his  award 
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directing  that  a  verdict  should  be  entered  for  the  plaintiffs,  but,  at  the  same 
time,  setting  out  special  matter  in  favor  of  the  defendant,  upon  which  a  bill  was 
filed  in  Chancery  against  foreman  and  Lloyd  by  the  defendant,  for  himself  and 
others,  creditors  of  the  testator.  To  this  Foreman  put  in  an  answer,  renouncing 
any  claim  under  the  testator's  will,  and  stating  that  he  had  not  proved  it :  Lloyd 
not  putting  in  an  answer,  the  Court  of  Chancery  granted  an  injunction  to  re- 
strain the  present  plaintiffs  from  taking  further  proceedings  at  law  upon  the 
award.  Judgment  was,  however,  signed  in  the  name  of  the  plaintiffs,  and  the 
^defendant  taken  in  execution  by  a  ca.  sa.  directed  to  the  sheriff  of  r^Qop-i 
Northamptonshire,  in  violation  of  the  injunction.  ^         -^ 

Miller^  in  this  term,  moved  before  Littledale,  J.,  in  the  bail  court,  for  a 
rule  to  show  cause  why  the  defendant  should  not  be  discharged  out  of  custody. 
The  learned  Judge  Baid  that  he  would  not  venture  to  grant  the  rule,  but  sug- 
gested that  an  application  should  be  made  to  the  Court  of  Chancery ;  and  he 
referred  the  case  to  the  full  Court,  where  the  motion  was  now  renewed.  The 
affidavits  stated  the  facts  of  the  case  at  large,  and  that  the  plaintiff  Lloyd  could 
not  be  found,  and  her  attorney  refused  to  disclose  her  residence,  so  that  an  at- 
tachment from  the  Court  of  Chancery  would  be  ineffectual ;  and  it  was  made 
part  of  the  motion,  that  service  of  the  rule  on  the  plaintiffs'  attorney  might, 
under  the  circumstances,  be  good  service.  In  support  of  the  application,  Davis 
V,  Salter,  2  Cro.  &  J.  466,  was  cited,  where  the  defendants,  executors,  were  re- 
strained by  injunction  from  disposing  of  any  of  the  testator's  property,  and  an 
action  being  brought  against  them,  as  executors,  in  the  Court  of  Exchequer,  it 
was  moved  in  that  Court  that  the  proceedings  might  be  stayed ;  upon  which 
Batley,  B.,  observed  that  the  injunction  was  no  ground  for  staying  the  pro- 
ceedings, but  might  be  for  staying  execution  if  the  plaintiffs  obtained  a  verdict. 

Den  MAN,  C.  J.  It  would  be  going  very  far  to  stay  the  enforcement  of  legal 
rights  on  such  a  ground  as  this ;  and  I  think  we  ought  not  to  begin  the  prac- 
tice.    The  case  cited  does  not  apply.     There  must  be  no  rule. 

*Parke,  J.  We  can  only  look  to  the  legal  rights  of  the  parties )  and  p|coo7-| 
the  plaintiffs  having  obtained  a  verdict  by  the  award,  have  a  legal  right  ^  ^*^ '  J 
to  proceed  upon  the  judgment. 

Taunton  and  Patteson,  Js.,  concurred.  Rule  refused.' 

<  The  Court  of  Chancery  was  afterwards  applied  to,  and  Lord  Bboughak,  Chancellor, 
ordered  that  the  defendant  should  be  discharged. 


CHEETHAM  and  Wife  v,  BUTLER. 

A  promissory  note  payable  to  A.  B.  generally,  is  not  one  payable  to  bearer  on  demand, 
and  re-issuable,  within  the  first  class  of  notes  described  in  66  G.  8,  o.  184,  scbed.  part 
1,  but,  a  note  payable  otherwise  than  to  bearer  on  demand  (not  re-issuable),  is  within 
class  2,  and  therefore  such  a  note  for  100/.  requires  a  stamp  of  8«.  6d.  only. 

Assumpsit  on  a  promissory  note  given  to  the  plaintiff's  wife  before  marriage. 
Plea,  general  insae.  At  the  trial  before  Denman,  C.  J.,  at  the  Lincolnshire 
Spring  assizes,  1833,  the  following  note,  written  upon  a  stamp  of  3s.  6J.,  was 
given  in  evidence : — "  I  promise  to  pay  to  Mary  Meager,  the  sum  of  one  hun- 
dred pounds,  for  value  received.''  It  was  objected  that  the  note  was  within  the 
first  class  of  promissory  notes  mentioned  in  65  O.  3,  c.  184,  sched.  part  1,  viz.^ 
a  note  payable  to  the  bearer  on  demand  and  re-issuable,  and  therefore  required 
a  stamp  of  8«.  6c/.,  and  Keates  v.  Whieldon,  8  B.  &  C.  7,  was  cited.  TherLord 
Chief  Justice  thought  that  the  note  was  one  within  the  second  class  of  cases 
mentioned  in  schedule,  part  1,  viz.,  notes  payable  in  any  other  manner  than  to 
bearer  on  demand,  but  not  exceeding  two  months  after  date,  or  sixty  days  after 
sight*  (not  re-issuable),  and  therefore  that  the  stamp  of  3s.  6d.  '^'^'^  r^voo-i 
proper ;  but,  on  the  authority  of  the  cade  cited,  he  nonsuited  the  plain-  ■-  -' 
tiff,  giving  leave,  however,  to  move  to  enter  a  verdict.  A  rule  nisi  having  been 
obtained  accordingly. 
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Campbell^  Solicitor-Gkneral,  in  this  tenn  showed  cause.  This  is  a  note 
payable  to  bearer  on  demand.  Where  a  note  is  made  payable  generally, 
the  words  on  demand  are  implied.  In  Whitlock  v.  Underwood,  2  B.  &  C.  157, 
a  note  payable  to  bearer  generally,  was  held  by  this  Court  to  be  a  note  payable 
on  demand  within  the  first  class  of  notes  mentioned  in  the  schedule  to  the  stamp 
act.  It  is  true  that  in  this  case,  the  note  is  in  terms  payable,  not  to  bearer, 
but  to  the  payee  by  name.  But  in  Eeates  v.  Whieldon,  8  B.  &  C.  7,  a  note 
payable  to  J.  Keates  on  demand,  was  held  first  by  Pa&ke,  J.,  at  nisi  prius,  and 
afterwards  by  this  Court  on  an  application  for  a  new  trial,  to  be  a  note  payable 
to  bearer  on  demand  within  the  first  class  of  promissory  notes  mentioned  in.  the 
schedule  to  the  stamp  act.  It  is  true  that  tne  Court  of  C.  P.,  in  Armitage  v. 
Berry,  5  Bing.  501,  and  this  Court^  in  Moyser  v.  Whitaker,  9  B.  &  C.  409, 
held  that  a  note  payable  to  a  party  or  his  order  on  demand  was,  within  the 
second  class  of  notes  mentioned  in  the  55  O.  3,  c.  184,  sched.  part  1,  yiz.  pay- 
able in  another  manner  than  to  bearer  on  demand,  and  in  the  last  of  those  cases 
Pabke,  J.,  expressed  some  doubts  as  to  the  authority  of  Eeates  v.  Whieldon ; 
but  that  case  has  never  been  expressly  overruled. 

Sir  James  Scarlett  and  Sum/rey,  contr^.  In  one  sense  a  note  payable  to  a 
r*83d1  P^^^  named  is  one  payable  to  '^'bearer,  for  being  payable  to  him  only, 
*■  -'he  must  continue  the  bearer ;  but  inasmuch  as  such  note  wanting  the 
words  bearer  or  order,  is  payable  to  no  other  person,  it  is  not  one  payable  to 
bearer  in  the  sense  intended  by  the  legislature  in  the  55  Gr.  3,  c.  184.  The  ob- 
vious ground  for  imposing  a  larger  duty  on  notes  falling  within  class  1,  than 
those  foiling  within  ckss  2,  is,  that  notes  in  ckss  1,  are  re-issuable.  A  note 
payable  to  the  payee  only,  cannot  be  re-issued.  Class  1  applies  only  to  notes 
80  framed  as  to  entitle  any  one  who  becomes  the  bearer  for  a  valuable  conside- 
ration to  receive  the  amount.  Here  no  person  but  Meager  or  her  personal 
representative  could  become  entitled  to  recover  the  amount.  [Patteson,  J. 
The  words,  and  re-issuable  were  not  much  considered  in  Keates  v,  Wbieldon,  8 
B.  k  C.  7.] 

Denman,  C.  J.  We  are  all  of  opinion  that  the  decision  cannot  be  supported : 
and  that  the  note  in  this  case  is  one  falling  within  class  2,  and  therefore  has  a 
proper  stamp. 

Pabke,  Taunton,  and  Patteson,  Js.,  concurred.  Bule  absolute. 


[*840]  *CAMPBELL  v.  RICKARDS  and  Others. 

A  raerohant  at  Sydney  shipped  goods  for  England,  on  board  the  ship  C,  and  by  another 
ship  that  sailed  after  her,  wrote  to  an  agent  in  England,  and  desired  him,  if  he  re- 
eeived  the  letter  before  the  C.  arrived,  to  wait  thirty  days,  in  order  to  give  every 
chance  for  her  arrival,  and  Uien  effect  an  insurance  on  the  goods. 

The  letter  was  received,  and  the  agent  having  waited  more  than  thirty  days,  effected  an 
inraranee  through  the  intervention  of  a  broker,  who  told  the  underwriters  when  Uie  C. 
tailed,  and  when  the  letter  ordering  the  insurance  was  written,  but  did  not  state  when 
it  was  received,  nor  the  order  to  wait  thirty  days  after  the  receipt  of  it,  before  effect- 
ing the  insurance.  The  C.  never  arrived.  The  assured  brought  an  action  on  the 
policy  agunst  the  insurers,  but  failed,  on  account  of  the  suppression  of  facts  by  the 
broker.  In  an  action  by  the  assured  against  the  broker,  for  negligence  in  effecting 
policy: 

Held,  that  the  evidence  of  underwriters  and  brokers  was  not  admissible  to  show,  that  in 
their  opinion  the  matters  not  communicated  were  material. 

Case  against  the  defendants  as  agents,  for  negligence  in  effecting  a  policy 
of  insurance,  by  means  of  which  negligence  the  plaintiff  was  prevented  from  re- 
ooTering  aininst  the  underwriters.  Plea,  general  issue.  At  the  trial  before 
Denman,  C.  J.,  at  the  London  sittings  after  Michaelmas  term,  1832,  the  fol- 
lowing appeared  to  be  the  facts  of  the  case : — 

The  defendants,  who  were  merchants  carrying  on  business  in  London,  were 
employed  by  the  plaintiff,  who  resided  at  Sydney,  New  South  Wales,  to  effect 
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aa  insoranoe  on  some  New  Zealand  seal  skins,  shipped  on  board  the  Cnmberland 
from  Sydney  to  England.  The  instructions  to  insure,  were  contained  in  the 
following  letter,  sent  by  the  ship  Australia,  addressed  by  the  plaintiff  to  the 
defendants,  and  dated  Sydney,  28th  of  May,  1827:— <<  I  will  thank  you  to 
effect  insurance,  at  market  price,  on  forty-nine  casks,  containing  4,175  New 
Zealand  far  seal-skins,  shipped  to  the  consignment  of  Mr.  W.  Emmett  per 
Cumberland,  or,  in  case  of  death,  to  your  house,  for  which  purpose  I  encloee 
you  the  bill  of  lading.  The  Cumberland  left  Port  Jackson  for  London, 
via  Hobart  Town,  on  the  27th  of  April,  1827,  and,  by  letters  received  from 
Mr«  Emmett,  was  at  Hobart  Town  on  the  10th  of  May,  1827,  and  was  ex- 
pected  to  sail  from  thence  in  ten  or  fourteen  days  from  that  date.  Insurance 
*to  be  effected  on  the  eoods  shipped  to  my  consignment,  and  the  freight  r^o^i-i 
payable  at  New  South  Wales.  I  wish  the  goods  to  be  shipped  by  two  ^  ^ 
or  three  opportunities,  and,  if  practicable,  by  vessels  coming  direct  to  Sydney. 
To  give  every  chance  to  Mr.  Emmett' s  arrival  in  England,  I  have  directed  mj 
friend  Mr.  Harris  not  to  deliver  this  until  thirty  days  after  the  arrival  of  the 
Australia  in  London ;  and  should  Mr.  Emmett  arrive  after  you  have  fulfilled 
these  instructions,  you  will  communicate  to  him  what  you  have  done,  it  having 
been  mutually  agreed  upon,  previous  to  his  leaving  New  South  Wales,  that  in 
case  of  any  accident  to  him  you  should  be  appointed  agent  of  this  concern.  In 
confirmation  of  which,  I  annex  a  copy  of  my  letter  to  you  per  Cumberland." 
The  foregoing  letter  was  in  a  cover,  on  which  were  written  the  following 
words : — **  This  letter  is  to  be  delivered  by  Mr.  Harris  to  Mr.  Emmett,  if  he  has 
arrived,  and,  if  not,  to  be  retained  in  Mr.  Harris's  possession  thirty  days  from 
the  date  he  receives  it,  and  then  to  be  delivered  to  Messrs.  Rickards,  M'Intosh 
&  Co.,  London.''  The  Australia  arrived  in  London  on  the  5th  of  October,  1827, 
and  on  the  8th  the  letter  was  delivered  to  Mr.  Harris,  who  resided  in  London. 
He  retained  the  letter  for  thirty-six  days,  that  is  to  say,  until  the  13th  of 
November  following ;  and  no  news  having,  up  to  that  time,  been  received  by 
him  of  the  ship  Cumberland,  or  of  Mr.  Emmett,  who  was  coming  on  board  of 
her,  he  (Harris)  then  delivered  the  letter  to  Richards,  M'Intosh  &  Co.,  and 
they  then  delivered  it  to  their  broker,  who  effected  a  policy.  The  latter  told 
the  underwriters  when  the  Cumberland  sailed,  the  date  of  the  letter,  and  the 
place  from  whence  it  was  written,  but  did  not  state  to  them  '''that  the  let-  p^o^o-i 
ter  had  been  in  England  thirty  days,  nor  the  order  to  wait  thirtv  days  L  °*  J 
after  the  receipt  of  it  before  effecting  the  insurance.  The  Cumberland  never 
arrived,  and  an  action  was  brought  on  the  policy  of  insurance  by  Rickards  &  Co^ 
as  the  agents  of  the  plaintiff,  against  Murdock,  one  of  the  underwriters.  At 
the  trial  of  that  cause,  several  underwriters  were  called  as  witnesses,  who  stated 
that,  in  their  judgment,  the  matters  not  communicated  to  the  underwriters 
were  material  -,  and  the  jury  being  of  opinion  that  a  material  part  of  the  letter 
had  been  concealed,  found  a  verdict  for  the  underwriters.  A  rule  nisi  for  a  new 
trial  was  afterwards  granted,  and  cause  was  shown  against  the  rule,  Rickards  r. 
Murdock,  10  B.  &  C.  527 ;  and  this  Court,  after  taking  a  week's  time  to  con- 
sider of  their  judgment,  discharged  the  rule  for  a  new  trial,  on  the  ground  that 
even  without  evidence  of  the  opinion  of  the  underwriters,  the  jury  would  have 
been  bound  to  find  that  the  part  of  the  letter  not  communicated  to  the  under- 
writers was  material.  The  plaintiff  then  brought  the  present  action  against  the 
defendants  for  not  using  proper  care  and  diligence  in  effecting  the  insurance. 
Several  underwriters  and  insurance  brokers  were  called  as  witnesses  on  the  part 
of  the  plaintiff,  and  the  letter  and  envelope  were  placed  in  their  hands,  and  they 
were  then  asked  whether  it  was  material  to  have  communicated  the  fact  that 
such  letter  had  arrived  in  this  country  thirty  days  before  effecting  the  insaranoe. 
The  answer  was  that  it  was  material.  These  witnesses  also  stated  that  if  they 
had  been  apprised  of  the  fact,  and  had  been  asked  to  insure  the  vessel,  they 
would  have  required  a  higher  premium  than  that  which  the  *defendant3  r#Q i on 
had  paid.    This  evidence  was  objected  to  by  the  counsel  for  the  defen-  L        J 
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dants,  as  being  mere  matter  of  opiDion,  but  was  received  on  the  authority  of 
Rickards  v.  Murdock.  The  Lord  Chief  Justice  told  the  jury  to  find  for  the 
plaintiff,  if  they  thought,  on  the  evidence,  the  defendant  had  been  guilty  of 
ffross  negligence.  The  jury  found  a  verdict  for  the  plaintiff.  A  rule  nisi  having 
been  obtained  for  a  new  trial,  on  the  ground,  first,  that  the  evidence  of  the 
underwriters  was  improperly  received ;  and,  secondly,  that  the  defendant's  omis- 
non  to  communicate  to  the  underwriters  the  time  when  the  letter  was  received, 
was  not  gross  negligence,  but  a  mere  error  in  judgment, 

F.  BMock  and  FolleU,  in  Trinity  term,  1833,  showed  cause.^  The  question 
of  negligence  was  for  the  jury.  The  defendants,  as  commercial  agents,  were 
bound  to  have  sufficient  skill,  and  to  use  due  care  to  make  a  valid  and  effectual 
insurance ;  and  the  evidence  of  the  brokers  and  underwriters  showed  that  it 
was  well  known  to  persons  conversant  with  the  business  of  insurance,  that  the 
fact  concealefl  from  the  underwriters  was  material  and  ought  to  have  been  com- 
municated. Secondly,  the  evidence  of  the  underwriters  was  admissible.  In 
Berton  t\  Loughman,  2  Stark.  N.  P.  C.  258,  where  the  defence  was,  that  mate- 
rial information,  as  to  the  time  when  the  ship  sailed,  had  been  withheld  from 
the  underwriter,  and  the  letter  of  instructions  upon  which  the  insurance  had 
been  effected  was  given  in  evidence,  Holroyd,  J.,  held,  that  a  witness  conver- 
sant with  the  subject  of  insurance  might  give  his  opinion  as  a  matter  of  judg- 
r*8441  ™^^^>  whether  particular  ^facts,  if  disclosed,  would  make  a  difference  as 
■•  -'to  the  amount  of  the  premium.  The  premium  there  had  been  considered 
as  calculated  upon  an  ordinary  risk ;  and  the  question  was  not  what  the  private 
opinion  of  the  individual  might  be  in  the  particular  case,  but  what,  in  his  judg- 
ment, the  general  opinion  would  be  amongst  those  conversant  with  such  matters. 
In  Rickards  v.  Murdock,  10  B.  &  C.  527,  such  evidence  was  received  by  Lord 
TsMTEBDEN  at  nisi  prius ',  and  a  rule  obtained  for  a  new  trial,  on  the  ground 
that  it  was  inadmissible,  was  discharged  after  argument.  The  Court  must, 
therefore,  have  been  of  opinion  that  the  evidence  was  properly  received,  see  2 
Starkie  on  Evidence,  648,  9. 

Sir  James  ScarleU  and  Maule,  contrJL.  The  evidence  of  the  underwriters  was 
not  admissible.  The  question  was  not  one  depending  on  usage  or  science.  In 
Carter  v.  Boehm,  3  Burr.  1905,  Lord  Mansfield,  in  delivering  the  judgment 
of  the  Court,  said  that  the  whole  Court  thought  that  the  jury  ought  not  to  pay 
the  least  regard  to  such  evidence, — that  it  was  mere  opinion,  not  evidence.  So 
in  Dnrrell  v.  Bederley,  Holt's  N.  P.  C.  283,  Lord  Chief  Justice  Gibbs,  at  nisi 
prius,  said,  that  the  opinion  of  underwriters  as  to  the  materiality  of  facts,  and 
the  effect  they  would  have  had  on  the  premium,  was  not  admissible  in  evidence. 
Seeoodly,  the  defendants  were  not  guilty  of  gross  negligence.  Before  the  deci- 
sion in  Rickards  v.  Murdock,  10  B.  &  C.  527,  it  was,  at  least,  doubtful  whether 
the  a4Bsured  were  bound  to  communicate  to  the  underwriters  the  time  when  the 
letter  of  instructions  had  arrived.  This  Court,  after  argument,  thought  it  neces- 
r*84^1  ^^^  ^  ^^^  ^  week's  time  to  consider  of  their  judgment.  Surely  a  *com- 
L  -*  mercial  agent  could  not  be  bound  to  know  a  point  of  law  which,  at  that 
time,  was  so  doubtful.  If  a  special  verdict  had  been  found  in  Rickards  v.  Mur- 
dock, 10  B.  &  C.  527,  and  this  Court  had  given  judgment  for  the  plaintiff,  and 
that  judgment  had  been  reversed  in  the  House  of  Lords,  would  the  defendant 
then  have  been  liable  ?  Besides,  here  the  plaintiff  was  himself  in  fault,  having 
given  express  directions  that  the  letter  should  not  be  communicated  within 
thirty  days.  Cur.  adv,  vuU. 

Denman,^C.  J.,  in  this  term  delivered  the  judgment  of  the  Court. 

This  action  was  brought  by  a  merchant  residing  in  New  South  Wales  against 
his  correspondent  in  London  for  negligence  in  effecting  a  policy  of  insurance, 
by  means  of  which  the  plaintiff  was  prevented  from  recovering  against  the 
underwriters.  The  negligence  consisted  in  the  defendant's  concealing  from 
them,  at  the  time  of  effecting  the  policy,  a  material  fact  within  his  knowledge. 

>  Before  Dekmait,  G.  J.j  Littlxdals,  Parkb,  and  Tavmton,  Jb. 
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In  Hilary  term  a  rule  for  a  new  trial  was  obtained  on  varions  grounds.  It  was 
argned  that  the  fact  concealed  was  not  material ;  and  the  case  of  Rickards  v, 
Mardock,  10  B.  &  C.  527,  in  which  it  was  held  to  be  so,  was  denied  to  be  law  : 
at  any  rate,  as  that  case  appears  to  be  at  variance  with  former  decisions,  it  was 
strongly  urged  that  a  commercial  man  might  be  ignorant  of  such  a  legal  point 
without  gross  negligence.  7he  plaintiff  was  also  said  to  be  precluded  from 
recovering,  because  he  did  not  intend  that  the  fact  should  be  communicated. 
Lastly,  some  of  the  evidence  was  objected  to,  as  received  ^improperly ;  r:^o4g'i 
the  opinion  of  brokers  and  underwriters  having  been  asked,  not  on  I-  ^ 
a  matter  of  practice  in  their  professions,  but  upon  one  of  the  points  on  which 
the  jury  were  to  pronounce  a  verdict;  t.  e.  whether  the  fact  concealed  was  or  was 
not  material,  and  oueht  to  have  been  communicated  to  the  underwriters. 

Without  saying  that  the  verdict  appears  in  all  other  respects  satisfactory  to 
the  Court,  we  are  of  opinion,  that  the  rule  for  a  new  trial  must  be  made  abso- 
lute on  this  last  ground. 

Witnesses  conversant  in  a  particular  trade  may  be  allowed  to  speak  to  a  pre- 
vailing practice  in  that  trade ;  scientific  persons  may  give  their  opinion  on  mat- 
ters of  science ;  but  witnesses  are  not  receivable  to  state  their  views  on  matters 
of  legal  or  moral  obligation,  nor  on  the  manner  in  which  others  would  probably 
be  influenced,  if  the  parties  had  acted  in  one  way  rather  than  another.  In  the 
great  case  of  Carter  v,  Boehm,  3  Burr,  1906,  1913,  1914,  a  broker,  who 
Was  called  as  a  witness  for  the  plaintiff,  stated,  on  cross-examination,  that,  in  his 
opinion,  certain  letters  ought  to  have  been  disclosed,  and  that  if  they  had,  the 
policy  would  not  have  been  underwritten.  The  jury,  however,  found,  against 
the  witness's  opinion,  a  verdict  for  the  plaintiff.  When  his  opinion  was  pressed, 
as  a  ground  for  a  new  trial,  Lord  Mansfield,  in  the  name  of  the  whole  Court, 
declared  that  the  jury  ought  not  to  pay  the  least  regard  to  it,  that  it  was  mere 
opinion,  and  not  evidence.  The  same  doctrine  is  laid  down  in  a  case  of  Durrell 
V,  Bederly,  Holt's  N.  P.  C.  285,  by  C.  J.  Oibbs,  though  he  received  the  evi- 
dence on  great  pressure.  He  said,  '^  The  opinion  of  underwriters  on  the  mate- 
riality of  facts,  and  the  effect  they  would  have  had  upon  the  premium,  is  not 
^admissible  in  evidence.  Lord  Mansfield  and  Lord  Kenyon  discoun-  r^oA^r-t 
tenanced  this  evidence  of  opinion,  and  I  think  it  ought  not  to  be  1-  ^ 
received.  It  is  the  province  of  a  jury  and  not  of  individual  underwriters,  to 
decide  what  facts  ought  to  be  communicated.  It  is  not  a  question  of  science, 
in  which  scientific  men  will  mostly  think  alike,  but  a  question  of  opinion,  liable 
to  be  governed  by  fancy,  and  in  which  the  diversity  might  be  endless.  Snch 
evidence  leads  to  nothing  satisfactory,  and  ought  oi\  that  ground  to  be  rejected." 
In  some  more  recent  cases,  such  questions  have  certainly  been  proposed  to  wit- 
nesses :  but  they  have  passed  without  objection.  And  it  may  be  observed,  that 
the  answers  will  often  imply  no  more  than  scientific  witnesses  may  properly 
state, — their  opinion  on  some  question  of  science.  This  is  especially  true  of 
medical  opinions. 

In  Richards  v,  Murdock,  10  B.  &  C.  527,  indeed,  out  of  which  the  present 
case  arises,  this  kind  of  testimony  was  received.  In  giving  judgment  on  the 
motion  for  a  new  trial.  Lord  Tenterden  did  not  expressly  defend  its  admissi- 
bility, but  his  words  are  in  the  alternative.  '<  If  such  evidence  is  rejected,  the 
Court  and  jury  must  decide  the  point  according  to  their  own  judgment,  unas- 
sisted by  that  of  others.  If  they  are  to  decide,  all  the  Court  agree  in  thinking 
that  the  letter  was  material,  and  ought  to  have  been  communicated,  and  that  a 
jury  would  have  been  bound  to  come  to  that  conclusion.'' 

Now,  this  mode  of  disposing  of  the  question  does  not  appear  to  the  Court, 
on  reflection,  to  be  quite  correct.  But  we  think,  that  as  the  jury  are  to  decide 
on  the  materiality  of  facts,  and  the  duty  of  disclosing  "^them,  this  ver-  r:^o 40-1 
diet,  founded  in  some  degree  on  evidence  that  could  not  legally  be  I-  -' 
received,  ought  to  be  set  aside.  The  rule  for  a  new  trial  must,  therefore,  be 
made  absolute.  Rule  absolute.' 

'  The  cause  was  not  tried  a  second  time,  but  was  compromised. 
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BROWN  V.  DEAN. 

A.  being  arrested  and  in  custody  of  the  sheriff  at  the  suit  of  B.,  npon  a  writ  endorsed 
<<oath  for  7QL  ;"  C,  in  consideration  of  B.  discharging  A.,  undertook  to  give  his  pro- 
missory note  at  six  months,  **  for  10«.  in  the  pound  for  the  debt,"  on  the  arrival  of 
the  discharge  : 

Hdd,  that  this  sufficiently  appeared  to  be  a  promise  to  pay  10«.  in  thebound  upon  the  debt 
for  which  A.  was  arrested  and  then  in  custody,  and  was  properly  declared  on  as  such : 

Held,  also,  that  the  sum  endorsed  on  the  writ  was  sufficient  evidence  of  the  amount  for 
which  A.  had  been  arrested,  and  that  no  demand  of  the  note  was  necessary  to  enable 
plaintiff  to  commence  this  action. 

Declaration  in  assumpsit  stated  that  at  the  time  of  the  promise  therein- 
after mentioned,  John  Bamford  was  detained  in  the  custody  of  the  sheriff  of 
Warwickshire  at  the  suit  of  the  plaintiff  in  an  action  in  the  Court  of  Exchequer, 
for  the  recovery  of  a  certain  debt,  to  wit,  a  debt  of  76Z.  due  from  Bamford  to 
the  plaintiff,  and  thereupon  on  the  25th  of  January,  1832,  in  consideration  that 
the  plaintiff  would  give  and  procure  the  discharge  of  Bamford  from  such 
detainer  and  custody,  defendant  promised  the  plaintiff  that  he  would  give  him  his 
(defendant's)  promissory  note  for  10s.  in  the  pound  on  the  said  debt;  that  the 
plaintiff  confiding,  &c.,  did  give  and  procure  such  discharge,  and  that  Bamford 
was  discharged  accordingly,  of  which  the  defendant  had  notice.  The  declaration 
then  averred,  that  the  defendant  was  requested  to  deliver  the  promissory  note, 
but  neglected  and  refused  to  deliver  or  send  the  same  or  pay  the  amount,  and 
that  the  sum  of  76^.  still  remained  unpaid.  Plea,  general  issue.  At  the  trial 
before  Denman,  C.  J.,  at  the  Spring  assizes  for  Warwick,  1883,  the  plaintiff  proved 
r*8491  ^^^  before  and  on  the  26th  "^of  January,  1832,  John  Bamford  was  in  gaol 
I-  -"in  the  custody  of  the  sheriff  of  Warwickshire,  that  he  was  committed  to  such 
custody  at  the  suit  of  the  plaintiff,  that  the  latter  on  the  30th  of  January,  gave 
authority  to  the  gaoler  to  discharge  Bamford,  and  that  he  was  thereupon  dis* 
charged.  The  writ  of  quo  minus  in  the  action  of  Brown  v.  Bamford  in  the 
Exchequer,  endorsed,  '<  Oath  for  76/.,''  together  with  the  sheriff's  return  of  cepi 
corpus,  was  proved  by  the  late  undersherifi^s  clerk.  The  plaintiff  also  put  in 
the  follpwing  letter,  dated  25th  January,  1832,  from  defendant  to  plaintiff: 
'*  My  daughter  received  a  letter  from  you,  saying,  if  I  would  give  you  my  pro- 
missory note,  at  six  months,  for  10s.  in  the  pound  for  the  debt,  and  pay  the 
costs,  you  would  give  John  Bamford  his  discbarge.  This  I  will  do  for  the  sake 
of  my  unhappy  daughter  and  her  family;  therefore,  if  you  will  instantly  send 
his  discharge,  on  the  arrival  of  it,  I  hereby  promise  to  send  you  the  above  note." 
No  request  to  deliver  the  promissory  note  was  proved.  It  was  objected  by  the 
defendant's  counsel  that  there  was  no  evidence  of  any  debt  due  from  Bamford 
to  the  plaintiff.  The  Chief  Justice  nonsuited  the  plaintiff,  giving  leave  to  him 
to  enter  a  verdict  for  38/.     A  rule  nisi  having  been  obtained  for  this  purpose, 

Adams^  Serjt.,  and  R.  Hayes^  in  this  term  showed  cause.  It  was  necessary 
to  prove  a  request  by  the  plaintiff  to  the  defendant  to  give  the  promissory  note ; 
for  the  agreement  is  equivalent  to  a  promise  to  pay  a  collateral  sum  on  request^ 
and  then  an  actual  request  ought  to  be  made  before  the  action  is  brought,  ac- 
cording to  the  rule  laid  down  in  Birks  v,  Trippet,  1  Saund.  32.  [Parke,  J. 
1^8^)01  ^^^''^  ^^  ^^  ^part  of  the  contract  that  the  thing  agreed  for  shall  be  done 
I-  -'on  request,  it  must  be  proved,  but  here  the  agreement  by  the  defendant 
is  not  to  give  the  promissory  note  on  request,  but  absolutely  on  the  arrival  of 
Bamford's  discharge.  Denman,  C.  J.  By  the  terms  of  the  agreement,  the 
promise  to  give  the  note  is  made  to  depend  on  the  arrival  of  Bamford's  discharge, 
not  on  any  request  to  be  made  by  the  plaintiff.]  But,  secondly,  there  was  no 
evidence  of  any  debt  due  from  Bamford  to  the  plaintiff.  The  declaration  alleges 
that  Bamford  was  detained  in  custody  in  an  action  for  the  recovery  of  a  debt  due 
from  him  to  the  plaintiff:  and  as  that  averment  cannot  be  wholly  struck  out  of 
the  declaration  without  destroying  the  plaintiff's  right  of  action,  it  must  be 
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proYed;  Williamson  v.  Allison,  2  East,  452,  per  Lawrence,  J. ;  Parker  t?.  Fenn, 
2  Esp.  N.  P.  C.  477 ;  Webb  v.  Herne,  1  Bos.  &  Pul.  281.  [Taunton,  J.  The 
undertaking  itself  recognises  the  existence  of  some  debt,  which  distinguishes 
this  from  cases  where  there  was  no  such  admission  by  the  defendant.  Denman, 
C.  J.  That  brings  it  to  the  question,  what  is  the  meaning  of  the  words  in  the 
agreement  '^  the  debt  V  Do  they  import  the  debt  for  which  Bamford  was  then 
detained  in  custody,  or  some  other  debt  then  existing  between  the  parties  ?  see 
Shortrede  v.  Cheek,  1  A.  &  E.  57.]  There  is  no  proof  that  the  defendant  pro- 
mised to  pay  10s.  in  the  pound  on  a  debt  of  any  specific  amount  There  is 
nothing  to  connect  the  promise  of  the  defendant  with  the  amount  of  the  debt 
endorsed  on  the  writ.  That  amounts  to  no  more  than  a  mere  statement  bj  the 
plaintiff  or  his  attorney,  that  the  defendant  owed  the  plaintiff  that  sum.  As- 
suming that  the  agreement  contains  an  admission  of  some  debt,  the  amount  of 
which  is  not  ^ascertained,  the  plaintiff  can  recover  no  more  than  nominal  ^4:051-1 
damages.  ^         ^ 

Goulhum,  Serjt.,  and  M,  D.  Hill,  contrli.  The  true  construction  of  this 
agreement  is,  that  the  defendant  thereby  promised  to  pay  10s.  in  the  pound,  not 
on  any  debt  existing  between  the  parties,  but  on  the  debt  for  which  an  action 
had  been  brought  in  the  Exchequer,  and  for  which  Bamford  had  been  arrested 
and  was  detained  in  custody.  The  defendant,  by  his  undertaking,  admits  that 
a  debt  had  been  ascertained  to  be  due  from  Bamford  to  Brown,  for  he  promises 
Brown  to  pay  10s.  in  the  pound  on  the  debt  and  costs.  The  agreement,  there- 
fore, is  to  pay  half  of  an  ascertained  sum,  and  that  is  shown  by  the  evidence  to 
be  76^.  For  although  the  endorsement  of  the  writ  may  not  be  evidence  of  any 
debt  actually  due,  it  is  evidence  of  the  sum  for  the  recovery  of  which  the  plain- 
tiff had  brought  his  action,  and  in  respect  of  which  Bamford  had  been  arrested, 
and  was  detained  in  custody.  That  is  the  debt  for  which  the  defendant  under- 
takes to  give  his  promissory  note. 

Denman,  C.  J.  This  case  turns  upon  a  very  special  agreement  contained  in 
a  letter  from  the  defendant  to  the  plaintiff.  The  letter  refers  to  a  proposal  by 
the  plaintiff,  that  if  the  defendant  would  give  the  plaintiff  a  note  at  six  months 
for  10s.  in  the  pound  for  the  debt,  and  pay  the  costs,  he,  the  plaintiff,  would 
give  John  Bamford  his  discharge ;  and  the  defendant  promises,  that  if  the  plain- 
tiff will  instantly  send  Bamford's  discharge,  on  the  arrival  of  it  he,  the  defen- 
dant, will  send  the  above  note.  At  the  trial  it  occurred  to  me  that,  as  the  pro- 
mise was  to  pay  10s.  in  the  pound  on  the  debt,  proof  of  a  debt  of  some  specific 
amount  should  be  ^given ;  but  it  appears  to  me  now  that  there  was  suf-  ptcoRoi 
ficient  evidence  of  the  contract  set  out  in  the  declaration.  The  declara-  ^  -' 
tion  states  that  Bamford  was  detained  in  custody  at  the  suit  of  the  plaintiff,  in 
an  action  in  tho  Court  of  Excheqaer,  for  the  recovery  of  a  certain  debt,  to  wit, 
a  debt  of  76^. ;  and  that  thereupon,  in  consideration  that  the  plaintiff  would  pro- 
cure the  discharge  of  Bamford  from  such  custody,  defendant  promised  that  he 
would  give  the  plaintiff  his  promissory  note  for  10s.  in  the  pound  of  the  said 
debt ;  inat  is,  the  debt  for  which  Bamford  was  detained  in  custody,  and  for  the 
recovery  of  which  the  action  had  been  brought  at  the  suit  of  the  plaintiff  in  the 
Exchequer.  The  question  is,  whether  there  is  any  evidence  to  show  what  that 
debt  was.  The  proof  was,  that  the  detainer  was  for  76^. ;  from  the  undertaking 
of  the  defendant  referring  to  the  detainer,  it  may  be  inferred  that  the  parties 
had  already  ascertained  the  debt  to  be  of  the  amount  for  which  Bamford  was  de- 
tained in  custody  in  the  action  in  the  Exchequer.  There  was,  therefore,  no 
variance,  and  there  was  evidence  at  the  trial  that  the  detainer  was  for  76^.,  be- 
cause that  was  the  sum  endorsed  on  the  writ,  and  which  the  plaintiff  swore  teas 
the  debt :  for  that  sum  Bamford  was  arrested  and  detained  in  custody.  The 
writ  and  the  endorsement  on  it  (which  is  required  by  2  W.  4,  o.  39),  see  Sched. 
No.  4,  are  evidence  to  show  the  amount  for  which  Bamford  had  been  arrested. 

Parke,  J.  I  have  had  considerable  doubts  in  the  course  of  the  argument, 
and  at  one  time  was  disposed  to  think  there  was  a  variance  between  the  allega- 
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tion  ftnd  the  proof;  but  on  looking  more  narrowly  into  the  ease,  I  incline  to 
r*8531  ^^^°^  ^^^  declaration  is  supported  by  the  ^evidence.  The  declaration 
L  -*  states  that  Bamford  was  detained  in  custody  in  an  action  brought  in  the 
Exchequer  bj  the  plaintiff  for  the  reooTery  of  a  certain  debt,  to  wit,  a  debt  of 
76/.,  doe  from  Bamford  to  the  plaintiff;  that  is,  that  an  action  was  brought  for 
the  recovery  of  a  debt,  and  that  that  debt  was  due  from  Bramford  to  the  plain- 
tiff. It  then  states  that  in  consideration  that  the  plaintiff  would  discharge  Bam- 
ford  from  such  detainer  (that  is,  the  detainer  in  the  said  action),  the  defendant 
promised  to  give  him  his  promissory  note  for  lOs.  in  the  pound  on  the  said  debt ; 
that  is,  the  debt  due  from  Bamford  to  Brown  for  which  the  action  had  been 
brought.  Then,  looking  at  the  contract  itself,  I  think  the  construction  pot  on 
it  by  the  counsel  for  the  plaintiff  is  right,  and  that  the  promise  is  to  pay  half  of 
an  ascertained  debt.  There  was  no  evidence  of  any  dispute  between  the  parties 
as  to  the  amount :  for  the  letter  of  the  defendant  admits  the  debt  to  be  the  sum 
for  which  the  action  was  brought ;  the  defendant  does  not  stipulate  for  any  fur- 
ther inquiry  as  to  the  amount.  Then  the  only  remaining  question  is,  for  what 
amount  that  action  really  was  brouffht.  Now  the  act  2  W.  4,  c.  89,  requires  the 
tmonnt  for  which  a  party  is  to  be  held  to  bail  to  be  endorsed  on  the  writ ;  the 
endorsement  then  is  evidence  of  the  amount  for  which  the  action  is  brought. 

Taunton,  J.  I  entirely  concur  in  the  answer  given,  during  the  argument, 
to  the  first  objection.  Upon  the  principal  question  my  opinion  has  fluctuated 
during  the  oourse  of  the  argument,  but  I  now  think  that  the  plaintiff  is  entitled 
to  have  a  verdict  entered  for  him.  All  the  averments  in  the  declaration  have 
raSil  ^^^^  proved.  The  declaration  states  that  Bamford  was  detained  in 
^  ^  ^custody  at  the  suit  of  the  plaintiff,  in  an  action  in  the  Court  of  Ex- 
chequer :  there  is  no  doubt  about  that :  '^  and  that  the  action  was  brought  for 
the  recovery  of  a  certain  debt,  to  wit,  a  debt  of  76/.,  due  from  Bamford  to  the 
plaintiff."  Looking  at  the  terms  of  the  defendant's  undertaking,  I  think  that, 
although  there  was  no  extrinsic  evidence  of  any  debt  due  from  Bamford  to  the 
plaintiff,  yet  when  the  defendant  says  that  he  will  give  a  promissory  note  for 
lOff.  in  the  pound  on  the  debt,  and  pay  the  costs,  upon  the  arrival  of  a  dis- 
charge, that  is  an  admission  that  there  is  a  debt  due,  and  that  it  is  of  the 
amount  for  which  the  discharge  is  to  be  given.  That  the  action  was  brought 
for  the  recovery  of  a  certain  debt  due  from  Bamford  to  Brown,  therefore,  is 
perfectly  clear ;  but  the  amount  of  that  debt  is  said  not  to  be  proved ;  the  proof, 
nowever,  was,  that  the  action  against  Bamford  was  brought  for  the  recovery  of 
a  debt  of  76/.  The  endorsement  on  the  writ  is  the  best  evidence  of  that. 
Looking  at  each  averment  separately,  I  think  they  are  proved. 

Patteson,  J.  The  principal  question  in  this  case  is,  whether  there  is  a 
variance  between  the  allegation  and  proof;  and  I  think,  upon  the  whole,  there 
is  not.  The  declaration  alleges,  that  Bamford  was  detained  in  custody  for  a 
debt  for  which  an  action  had  been  brought.  By  the  guarantee,  the  defendant 
promises  to  give  his  note  for  10s.  in  the  pound  for  the  debt  and  to  pay  the 
ooets ;  the  promise,  therefore,  is  to  give  his  promissory  note  for  10<.  in  the 
pound  on  a  debt  actually  subsisting  ^for  which  Bamford  had  been  arrested,  and 
for  which  the  discharge  was  to  be  given.  The  endorsement  on  the  writ  is  good 
r*8551  ^^^^°^  ^  '^^^  ^^^^  ^^^  amount  of  the  "^sum  which  the  party  bring- 
■-  -*  ing  the  action  claimed  to  recover  was  76/.  It  was  unnecessary  to  prove 
the  averment  in  the  declaration  of  a  request  to  give  the  note,  because,  by  the 
contract  between  the  parties,  it  was  to  be  given  on  the  arrival  of  the  discharge. 
The  role  for  a  new  trial  must  be  made  absolute.  Bule  absolute. 


The  KINO  V.  JEFFERSON.     Nov.  28. 

A  qno  warranto  information  was  moved  for  against  an  officer  elected  by  ballot,  on  the 
ground  that  a  large  proportion  of  the  persons  who  voted  were  not  qualified;  but  it 
was  not  shown  for  whom  the  votes  of  those  persons  were  given : 
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Held«  thai  on  this  application  the  officer  oonld  not  be  required  to  prove  his  election 
Talid,  but  it  lay  on  the  opposing  parties  to  show  (if  that  were  practicable),  that  his 
majority  was  obtained  by  bad  TOtes. 

A  RULE  was  obtained  in  last  Trinity  term,  calling  upon  Robert  Jefferson  io 
show  cause  why  an  information,  in  the  nature  of  a  quo  warranto,  should  not 
issue,  requiring  him  to  show  by  what  authority  he  claimed  and  exercised  the 
office  of  one  of  the  trustees  for  carrying  into  effect  the  several  acts  of  parliament 
for  regulating  the  harbor  of  Whitehaven  in  Cumberland.  The  grounds  stated 
were,  ^'  that  a  majority  of  the  persons  admitted  to  vote  at  his  supposed  election 
to  that  office  were  not  qualified  to  vote ;  and  that  it  did  not  appear  at  the  said 
election,  that  he,  R.  J.,  had  a  sufficient  number  of  legal  votes  to  entitle  him  to 
the  said  office/'  By  several  acts  of  parliament,  recited  and  continued  by  56  G. 
8,  c.  xliv.  (local  and  public),  it  is  provided  that,  upon  a  certun  day  in  every 
third  year,  from  and  after,  &c.,  fourteen  persons  shall  be  chosen,  nominated,  and 
appointed  by  ballot  by  the  majority  of  the  inhabitants  of  the  town  of  White- 
haven at  the  time  of  such  election  dealing  by  way  of  merchandise  in  goods 
subject  to  certain  duties,  or  being  master,  or  having  not  less  than  a  sixteenth 
share,  of  any  vessel  then  belonging  to  the  harbor  of  Whitehaven,  ^which  r^oggi 
persons  so  elected  shall  (with  certain  others)  be  trustees  for  carrying  ^  ^ 
the  said  several  acts  into  execution.  It  was  stated  on  affidavit  in  support  of  the 
rule,  that,  on  the  day  of  election  (August  3d),  in  the  year  1832,  a  ballot  was 
taken  for  the  election  of  such  trustees,  and  twenty-eight  persons  were  balloted 
for  as  candidates ;  that  1060  persons  voted ;  that  Jefferson  had  578  votes  (the 
largest  number  obtained  by  any  candidate  except  one),  and  was  one  of  the  four- 
teen declared  to  be  elected,  and  had  since  taken  upon  him  the  office ;  that  the 
lowest  number  of  votes  for  any  candidate  elected  was  497,  and  the  highest 
number  for  a  candidate  not  elected,  495.  One  of  the  affidavits,  made  by  a 
person  who  assisted  in  taking  the  ballot,  stated  that  all  persons  were  admitted 
to  vote  who  asserted  themselves  to  be  qualified  as  dealers.  Another  affidavit 
stated  the  belief  of  the  deponent,  founded  upon  his  knowledge  of  the  town  and 
inhabitants,  and  upon  inquiries  made  by  him,  that  the  majority  of  the  persons 
who  voted  for  Jefferson  were  not  qualified  inhabitants,  and  were  persons  not 
dealing,  or  only  dealing  colorably,  in  articles  subject  to  the  duties,  or  were 
persons  to  whom  shares  in  vessels  had  been  conveyed  for  the  purpose  of  the 
election,  and  who  were  not  beneficially  interested  therein ;  and,  further,  that  if 
none  but  qualified  persons  had  voted,  Jefferson  would  not  have  been  elected ; 
and  that  several  of  the  candidates  not  elected  had  a  majority  over  him  of  legal 
votes.  There  were  also  affidavits  giving  a  list  of  about  600  persons  who  had 
voted  as  dealers  qualified  under  the  statutes,  but  who,  it  was  alleged,  were  not 
so  qualified,  and  of  about  thirty  others,  who  had  voted  as  ship-owners,  to  whose 
qualifications  there  were  also  objections  made.  It  was  *not  ascertained  ^^10571 
(except  in  three  or  four  instances,  by  the  affidavits  of  the  voters  them-  ^  ^ 
selves,  now  put  in),  for  whom  any  of  the  disputed  votes  had  been  given.  In 
opposition  to  the  rule  a  great  number  of  affidavits  were  filed,  denying  the 
alleged  incompetency  of  the  voters,  and  showing  that  parties  wishing  to  dispute 
the  qualifications  of  voters  had  an  opportunity  of  doing  so  as  they  came  to  bal- 
lot, and  that  the  votes  of  some  were  in  fact  refused,  upon  objections  so  taken. 

Sir  James  Scarlett  now  showed  cause.  Assuming  that  this  is  an  office  for 
which  a  quo  warranto  would  lie,  no  defect  of  title  is  shown.  Nothing  is  stated 
as  to  any  persons  who  voted  for  Mr.  Jefferson,  but  a  belief  that  many  of  those 
who  did  so  were  not  qualified.  It  is  not  said  that  any  were  objected  to  as  they 
came  up.     The  Court  here  called  upon 

CoUman  (with  whom  was  Wightman),  contr^.  There  must  be  some  mode 
of  ascertaining  whether  the  party  elected  had  a  majority  of  good  votes  or  not, 
and  this  is  a  proper  course  for  bringing  it  in  question.  [Parke,  J.  It  has 
been  objected  in  this  Court  before,  to  the  taking  of  votes  by  ballot  on  the  elec- 
tion of  a  minister  by  parishioners^  that  it  made  a  scrutiny  impracticable^  see 
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Faulkner  v.  Elger,  4  B.  &  G.  455,  457.]  Here  it  is  sworn  in  support  of  the 
rule,  that  there  were  600  bad  votes ;  the  party  showing  cause  must  prove  that 
he  had  not  such  a  number  of  those  bad  votes  as  would  turn  the  election  against 
him.  [Denman,  G.  J.  The  bad  votes  may  be  sifted  off  as  the  voters  come 
into  the  room;  but  when  they  have  been  admitted  to  ballot,  how  can 
r*S581  *^°^  scrutiny  take  place  r]  A  candidate  might  prove  that  he  was  duly 
L  -'  elected.  Suppose,  for  instance,  1,000  persons  vote  in  all :  it  would  not 
be  possible,  by  merely  striking  out  600  as  bad  from  the  whole  number  given, 
to  ascertain  which  candidate  was  duly  elected ;  but  if  one  could  show  that,  after 
deducting  600  from  those  given  for  him,  he  had  still  300  good  ones,  it  would 
be  impossible  for  any  other  candidate  to  show  more  than  100  good  votes.  There 
is  no  hardship  in  requiring  this.  If  a  quo  warranto  went,  the  party  must  prove 
affirmatively  that  he  was  duly  elected ;  for  that  purpose  be  might  produce  the 
persons  who  voted.  [Denman,  C.  J.  That  would  be  against  the  principle  of 
the  ballot.  Taunton,  J.  Upon  this  application  it  is  for  you  to  impugn  the 
title;  you  are  not  to  ask  the  Court  for  a  fishing  information.  Pa&ke,  J.  Ac- 
cording to  the  mode  in  which  you  put  the  case,  no  person  whq  had  not  801 
votes  could  prove  himself  duly  elected.]  That  may  be  inconvenient,  but  a  great 
injustice  would  follow  if  some  such  proof  were  not*  required.  The  returning 
officer  might  admit  whom  he  pleased,  and  after  the  election  there  would  be  no 
means  of  investigating  the  votes.  [Taunton,  J.  That  is  the  vice  of  the  sys- 
tem :  we  are  not  bound  to  find  a  remedy  for  it.  Denman,  C.  J.  It  might  be 
remedied  by  pointing  out  the  bad  votes  as  they  came  in.  Pabke,  J.  The 
only  remedy  would  be  to  exclude  bad  votes  at  first.] 

Fer  Curiam,^  No  primal  facie  case  is  made  for  this  application.  The  officer 
IS  called  upon  to  show  title  without  the  possibility  of  proving  it.  All  the  bad 
P8591  *^^^^  °^^J  ^^^®  ^^^  ^^^  ^^^  opposing  party.  The  rule  must  be  dis- 
■-        -*  charged.  Eule  discharged,  with  costs. 

■  Patteson,  J.,  was  in  the  Bail  Court  hearing  motions,  Littledalb,  J.,  haying  gone  to 
OnildliaU. 


GRACE  PEARSON,  THOMAS  SPEDDING,  and  JAMES  PEARSON, 
V.  WILLIAM  PEARSON.    Mv.  23. 

By  &  contract  in  writing  between  plaintiffs  (three  execntors)  and  defendant  (testator's 
heir-at-law),  after  reciting  an  agreement  of  all  the  parties,  that  certain  goods  of  the 
testator  should  be  sold,  and  that  8.,  one  of  the  ezeoutors  and  plaintiffs,  should  receive 
the  proceeds  for  and  towards  payment  of  the  testator*s  debts  ;  defendant  agreed,  that 
if  he  took  possession  of  the  said  goods,  he  would  pay  to  S.  the  yalue  thereof,  or  giye 
security  for  such  payment,  on  or  before,  &c.  One  of  the  plaintiffs  and  the  defendant 
also  undertook,  if  the  proceeds  of  the  testator's  personal  property  should  not  be  suf- 
ficient for  payment  of  the  debts,  to  raise,  and  pay  to  S.,  a  sufficient  sum  to  enable  him 
to  discharge  them.  Defendant  took  the  goods  first  mentioned,  but  did  not  pay  for 
them  or  give  security,  and  afterwards,  finding  that  they  were  more  than  he  wanted, 
he  made  a  verbal  agreement  with  the  plaintiffs,  that  he  should  select  so  much  of  the 
goods  aa  he  wished  for,  and  take  the  same  at  the  prices  they  had  been  apprai&ed  at, 
and  that  the  residue  should  be  taken  and  sold  by  the  plaintiffs.  He  accordingly 
selected  and  took  such  goods  (being  of  a  smaller  yalue  than  those  first  bargained  for), 
but  did  not  pay  for  them.     Plaintiffs,  as  executors,  took  the  residue : 

Held,  that  supposing  the  action  to  be  grounded  on  the  written  contract,  S.  was  named 
therein  merely  as  the  agent  of  the  plaintiffs,  and  therefore  they  need  not  declare 
specially  upon  the  contract  to  pay  the  money  to  him. 

Semble,  per  Denman,  C.  J.,  and  Pabke,  J.,  that  the  second  contract  might  be  considered 
as  substituted  for  the  first,  and  forming  a  new  and  distinct  ground  of  action. 

Assumpsit  for  work  and  materials,  for  goods  sold;  and  on  the  money  counts. 
Plea,  the  general  issue.  At  the  York  Summer  assizes,  1832,  a  verdict  was 
taken  for  the  plaintiffs,  suhjeot  to  a  reference  of  the  cause  to  William  Turner, 
gentleman.  The  arhitrator  made  his  award,  in  which,  after  stating  that  the 
plaintiffs  were  executrix  and  executors  of  the  will  of  William  Pearson,  deceased, 
he  set  oat  an  agreement  in  writing,  made,  March  7th,  1828,  between  the  defen* 
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dant  and  the  plaintiff  James  Pearson  of  the  one  part,  and  the  pluntiffb  Grace 
Pearson  and  Thomas  Spedding  (described  in  the  said  agreement  as  two  of  the 
executors  of  W.  P.)  of  the  other  part.  The  agreement  recited  that  W.  P.  de- 
ceased, by  his  will,  left  all  his  real  and  personal  property  to  the  nse  of  the  said 
Grace,  his  widow,  daring  her  life,  and  after  the  determination  of  that  estate,  to 
the  use  of  "^ James,  his  heirs  and  assigns  for  ever,  subject,  nevertheless,  pi:ogA-| 
to  the  payment  of  his  debts ;  and  that  there  was  an  after-purchased  ^  ^ 
estate,  not  mentioned  in  the  will,  to  which  William  Pearson,  the  defendant,  was 
entitled  as  heir-at-law  :  that  in  order  to  pay  the  said  debts,  and  to  make  a  pre- 
vision for  the  said  Grace  Pearson,  the  said  William  and  James  had  agreed,  with 
the  consent  of  Grace  Pearson  and  Thomas  Spedding,  that  the  said  William  and 
James  should  sell  all  the  household  goods  and  other  personal  property  in  and 
about  a  certain  messuage  called  the  Royal  Oak  Inn  (part  of  the  after-purchafled 
estate),  and  that  the  money  to  arise  therefrom  should  be  received  by  Spedding 
for  and  towards  the  payment  6f  the  said  debts ;  and  also  that  the  said  messuage, 
and  all  other  real  property  of  the  testator,  should  be  appraised  and  divided,  and 
that  the  defendant  William  should  be  at  liberty  to  take  either  of  the  lots :  and 
after  these  recitals  (and  others  respecting  the  provision  to  be  made  for  Grace 
Pearson),  the  defendant,  William  Pearson,  did  for  himself  agree  with  the  three 
plaintiffs,  that  in  case  he  took  possession  of  the  messuage,  household  goods,  &c.y 
above  mentioned,  he  would,  upon  the  signing  of  that  agreement,  <<  pay  to  the 
said  Thomas  Spedding  the  full  value  thereof,  or  give  a  sufficient  security  for  the 
payment  of  the  same  on  or  before  the  4th  of  April  then  next  :*'  and  the  defen- 
dant and  James  Pearson  also  agreed,  that  in  case  the  personal  property  should 
not  be  sufficient  to  pay  the  testator's  debts,  they,  the  defendant  and  James 
Pearson,  would  jointly  raise  and  pay  into  Spedding's  hands  such  sum  as  would 
enable  him  to  discharge  the  same.  The  arbitrator  then  found,  that  defendant, 
with  the  consent  of  the  plaintiffs,  took  the  household  goods  and  personal  pro- 
perty in  *the  said  messuage,  which  were  appraised  at  164/.,  and  were  r*Qgv-i 
then  the  property  of  the  three  plaintiffs  as  executrix  and  executors  of  ^  -^ 
W.  P.  deceased,  but  defendant  never  paid  or  gave  security  for  the  same :  that 
defendant,  after  he  had  so  taken  possession,  found  that  there  were  articles  on 
the  premises  which  he  did  not  want,  and  it  was  therefore  agreed  between  him 
and  the  plaintiffs,  that  he  should  select  such  parts  of  the  said  household  goods, 
&c.,  as  he  wished  to  take,  and  should  take  the  same  at  the  prices  they  had  been 
appraised  at ;  and  that  the  residue  should  be  taken  and  sold  by  the  plaintiff 
The  arbitrator  found  that  this  latter  agreement  was  not  reduced  into  writing  : 
that  the  defendant  did  accordingly  select  and  keep  goods  to  the  value  of  55/., 
and  that  the  plaintiffs,  as  executrix  and  executors,  took  the  residue  and  caused 
it  to  be  sold ;  that  the  money  arising  therefrom  was  received  by  the  said  plain- 
tiffs, as  executrix  and  executors  as  aforesaid ;  and  that  defendant  never  paid  or 
secured  to  be  paid  to  plaintiffs  the  value  of  the  goods  finally  taken  by  him,  but 
that  he  had  a  set-off  against  the  plaintiffs  to  the  amount  of  30/.  The  arbitrator 
then  set  out  the  declaration  in  this  cause,  which  contained  no  special  count; 
and  he  directed  a  verdict  to  be  entered  for  the  plaintiffs  for  25/.,  if  this  Court 
should  be  of  opinion  that  the  action  was  properly  brought  by  the  plaintiffs  as 
executrix  and  executors,  and  the  declaration  rightly  framed ;  otherwise  a  non- 
suit to  be  entered.    A  rule  nisi  having  been  obtained  for  entering  a  nonsuit, 

Joseph  Addison  now  showed  cause.  The  contract  not  being  executory  but 
executed,  a  declaration  in  indebitatus  assumpsit  was  sufficient.  [HoffgitUf 
contri,  being  called  upon  by  the  Court,  stated  as  his  objection  ^to  the  r^ogoi 
plaintiff's  right  to  recover,  that  the  contract  relied  upon  was  for  the  pay-  ^  ^ 
ment  of  money  to  Spedding,  and  not  directly  to  the  executors ;  and,  therefore, 
that  the  declaration  ought  to  have  been  special.]  The  contract  is  to  pay  into 
Speddiog's  hands,  but  the  sale  is  not  the  less  a  sale  by  the  executors.  Spedding 
could  not  have  sued  on  the  contract.  Suppose  the  defendant  had  refused  to 
take  the  goods,  and  a  stranger  had  bought  them ;  the  money,  if  paid  to  Spedding, 
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would  have  been  paid  to  him  for  the  plaintiffs;  and  they  would  have  had  to  sue 
for  it  if  not  paid.  The  arbitrator  shows  his  own  understanding  of  the  transac- 
tion, by  stating,  as  part  of  the  second  agreement,  that  the  goods  not  accepted  by 
the  defendant  <'  should  be  taken  and  sold  by  the  plaintiffs ;"  and  by  further 
finding  that  the  plaintiffs,  as  executors  and  executrix,  took  such  residue  of  the 
goods,  and  caused  the  same  to  be  sold,  and  that  the  proceeds  were  ''  received 
by  the  said  plaintiffs  as  executrix  and  executors  as  aforesaid."  At  all  events^ 
the  second  contract  may  be  separated  from  the  first,  and  gives  a  distinct  right 
of  action;  Mayfield  v.  Wadsley,  3  B.  &  G.  357. 

Hoggins^  contrJi.  The  plaintiffs  should  have  declared  specially.  Their  right 
of  action  was  upon  the  original  written  agreement,  and  was  not  divested  by  the 
verbal  arrangement  come  to  at  a  subsequent  time.  Willoughby  v.  Backhouse, 
2  B.  &  G.  821,  and  Sells  v,  Hoare,  1  Bing.  401,  are  analogous  cases.  The  arbi- 
trator himself  has  shown  that  he  could  not  separate  the  written  from  the  verbal 
contract ;  for  although  he  merely  states,  as  the  effect  of  the  latter,  that  the 
r*RB^1  ^^^^'^^^^^^  ^^B  ^  ^^®  ^^^  goods  selected  by  him  '''at  the  prices  they  were 
I-  ^  appraised  at,  yet  when  he  comes  to  mention  the  breach  of  that  agreement, 
he  says  that  the  defendant  has  not  paid  or  secured  to  be  paid,  the  value  of  the 
goods  so  selected,  referring  to  a  stipulation  which  is  found  in  the  first  contract 
only.  Besides,  the  plaintiffs  were  not  immediately  and  absolutely  entitled  to 
the  proceeds  of  the  goods ;  Spedding  was  to  pay  the  debts  out  of  the  money 
raised  upon  the  testator's  personal  property,  and  if  it  should  not  prove  sufficient, 
the  defendant,  and  the  plaintiff  James  Pearson,  were  to  raise  a  fund  to  be  placed 
in  Spedding's  hands  for  that  purpose.  Now,  where  a  plaintiff  sues  for  the  pay- 
ment of  money,  his  claim  to  which  depends  upon  certain  things  having  been 
performed  according  to  a  special  agreement,  he  cannot  resort  to  the  common 
counts,  but  must  declare  specially ;  Guy  v,  Gower,  2  Marsh.  273. 

Den  MAN,  G.  J.  I  think  the  plaintiffs  are  entitled  to  a  verdict.  Spedding 
was  one  of  three  executors,  who  agreed  to  sell  property  to  the  defendant  in  a 
particular  manner  if  he  thought  fit,  and  he  was  to  pay  the  price  to  Spedding,  to 
be  applied  in  payment  of  the  testator's  debts.  That  is  only  like  appointing  a 
banker  or  agent  to  receive  a  sum  of  money :  it  leaves  untouched  the  question, 
who  are  parties  to  the  contract  of  sale  ?  And  even  if  this  were  doubtful,  the 
whole  of  the  written  agreement  was  not  carried  into  effect,  and  the  ultimate 
purchase  was  only  to  the  amount  of  55^.  Nothing  is  said  in  the  last  agreement 
of  the  manner  in  which  the  money  is  to  be  paid ;  there  is  a  contract  for  buying 
r*$^(U1  ^^^  selling  in  the  ordinary  way,  and  Spedding  is  not  named.  '''In  either 
I-        -*  view  of  the  case,  it  was  unnecessary  to  declare  specially. 

Parke,  J.  I  think  the  plaintiffs  have  established  a  contract  on  which  this 
action  is  well  brought.  Spedding  must  be  considered  merely  as  the  agent  of 
the  executors,  to  perform  certain  duties  which  must  otherwise  have  been  dis- 
charged by  them.  A  contract  to  pay  to  Spedding  was  a  contract  to  pay  them. 
If,  indeed,  he  had  had  a  particular  trust,  different  from  that  of  the  other  execu- 
tors, it  might  perhaps  have  been  said  that  the  agreement  to  pay  to  him  was  special, 
and  should  have  been  specially  declared  upon.  But  he  had  nothing  to  do 
beyond  what  the  executors  themselves  were  bound  to  do.  It  also  appears  to 
me  doubtful  whether  the  subsequent  transaction  did  not  raise  a  new  contract 
upon  which  they  might  sue,  independently  of  the  former  one. 

Taunton,  J.,  concurred.'  Verdict  to  be  entered  for  the  plaintiffs. 

*  Pattxsok,  J.,  was  in  the  Bail  Court. 


DOE  dem.  LANGDON  v.  LANGDON.    Nov.  25. 

Same  v.  ROE.  / 

In  a  second  action  of  ejectment  brought  for  the  same  premises,  the  Court  will  stay  pro- 
ceedinga  till  the  costs  of  the  former  are  paid,  although  the  former  action  was  diseon- 
tinued  before  consent  rule  or  plea. 


364  5  Barkewall  &  Adolfhus.  [864 

The  lessor  of  the  plaintiff  haviDg  brought  two  ejectments  for  the  same  pre* 
mises,  a  rale  nisi  was  obtained  by  Cowling  before  I^ttledale,  J.,  to  stay  the 
^proceedings  in  the  second  action  until  the  costs  of  the  former  were  r^Qg5-i 
paid,  on  grounds  which  are  immaterial,  not  having  been  mentioned  on  ■-  -" 
showing  cause.  His  Lordship  directed  the  case  to  be  argued  before  the  whole 
Court. 

Barstow  now  opposed  the  rule,  on  the  ground  that,  in  the  former  action,  the 
plaintiff  had  not  proceeded  as  far  as  consent-rule  or  plea,  and  that  the  Court 
ought  not  in  such  a  case  to  stay  proceedings,  unless  on  special  circumstances. 

Cowlingj  in  support  of  the  rule,  contended,  that  wherever  vexatious  or 
improper  conduct  appeared  in  the  proceedings  of  the  lessor  of  the  plaintiff,  the 
Court  would  stay  them,  even  though  no  trial  had  been  had ;  and  that  the  fact 
of  the  lessor  of  the  plaintiff  having  dropped  the  former  action  before  he  had 
entered  into  a  consent-rule  was  proof  of  vexation,  since,  until  that  step  had  been 
taken,  he  was  not  liable  for  costs ;  and  he  cited  Smith  dem.  Ginger  r.  Bamar- 
deston,  2  W.  Bla.  904,  where  it  had  been  so  held  by  De  Gret,  C.  J.,  after  con- 
sulting the  Judges  of  the  other  Courts.  [Barttow.  There  the  plaintiff  had 
previously  brought  two  actions,  here  only  one.] 

The  Court,*  however,  stopped  Cowling j  saying,  that  he  had  shown  sufficient 
cause ;  and  made  the  Rule  absolute. 

I  Denhah,  C.  J.,  Pabks,  Taunton,  and  Pattebon,  Js. 


*HILL  V.  The  MANCHESTER  and  SALFORD  Waterworks  Com-rtoisai 

pany.^     Nov,  25.  t  ^^^J 

In  an  action  against  a  corporation  on  a  bond,  the  condition  of  which  recited,  that  the 
company  were,  by  act  of  parliament,  authorized  to  raise  money  by  ^ond,  and  that  at 
a  general  assembly  of  the  company  of  proprietors,  it  had  been  resolved  that  the  bond 
in  question  should  be  issued  for  that  purpose,  the  defendants  pleaded  non  est  factum : 
Held,  that  although  the  company  could  not  under  that  plea,  show  that  the  bond  exe- 
cuted by  them  was  invalidated  by  collateral  matter,  they  might  show  that  it  was  void 
because  executed  contrary  to  the  provisions  of  the  act  of  parliament : 

Held,  secondly,  that  a  clause  in  the  act  of  parliament,  whereby  the  company  were 
authorized,  at  any  general  or  special  general  assembly,  to  order  and  dispose  of  the 
custody  of  their  common  seal,  and  the  use  and  application  thereof,  empowered  them 
to  make  rules  and  regulations  for  its  custody,  but  did  not  require  their  concurrence 
in  each  particular  act  of  sealing ;  and  that  a  bond  to  which  the  seal  had  been  affixed 
by  the  company's  clerk,  under  a  general  authority  from  the  directors,  was  valid. 

By  another  clause  it  was  enacted,  that  the  clerk  should,  in  a  book  provided  by  the  com- 
pany, keep  an  account  of  all  acts,  proceedings,  and  transactions  of  the  company,  and 
that  every  proprietor  should  have  liberty  to  inspect  the  same,  and  take  copies  of  the 
entries  :  Held,  that  entries  of  the  proceedings  in  the  book  so  kept  by  the  clerk  were 
not  admissible  in  evidence  on  behalf  of  the  company,  against  one  of  their  own  members 
suing  them. 

Debt  on  two  bonds,  dated  Slst  August,  1813,  and  21st  December,  1814, 
each  in  the  penal  sum  of  200^  Pleas,  after  craving  oyer  of  the  bonds  and  con- 
ditions, that  neither  bond  was  the  deed  of  the  company.  Each  bond  contained 
a  recital  that  the  company  were  by  53  0.  3,  c.  xx.  authorized  to  raise  fin  addi- 
tion to  moneys  already  raised  by  them  under  the  49  O.  8,  c.  cxcii.  by  wnich  the 
company  was  incorporated)  any  sum  not  exceeding  100,000^.  by  mortgage, 
annuities,  bonds,  or  promissory  notes  under  the  seal  of  the  company ;  and  that 
at  a  general  assembly  of  the  company  of  proprietors,  held  on  the  13  th  of  May, 
1813,  it  was  resolved  that,  for  the  purpose  of  raising  money  as  authorized  by 
act  of  parliament,  the  company  should  issue  bonds  of  100/.  each,  bearing  an 
interest  of  5  per  cent. ;  and  it  was  further  recited  that  the  plaintiff  had 
advanced  to  the  company  of  proprietors  the  sum  of  100/. ;  and  the  condition  was 
declared  to  be  for  the  payment  of  100/.  and  interest.     At  the  trial  before  Den- 

*  See  Hill  v.  The  Manchester  and  Salford  Waterworks  Company,  2  B.  &  Ad.  544. 
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r*8671  ^'^^'  ^*  *^'>  ^^  ^^®  London  sittings  after  Hilary  term,  "^1833,  the  plaintiff 
L  ^  prodaced  the  bonds,  and  proved  that  they  had  the  common  seal  of  the 
company  affixed  to  them,  that  the  seal  had  been  so  affixed  by  Cole,  a  clerk  of 
H.  Wright  the  chief  clerk,  Cole  being  authorized  by  the  chief  clerk  and  by  the 
directors  to  affix  the  common  seal  to  bonds,  when  directed  so  to  do  by  ihe 
actuary  of  the  company ;  and  that  the  bonds  in  question  were  executed  in  pur- 
suance of  orders  from  the  actuary,  in  consideration  of  the  plaintiff's  haying 
giyen  up  certain  acceptances  of  the  company  held  by  him.  The  plaintiff  further 
put  in  a  deed,  dated  the  17th  of  April,  1815,  under  the  common  seal  of  the 
company,  whereby  they  assigned  their  property  to  trustees  for  the  benefit  of 
their  creditors,  and  in  a  schedule  thereto  the  plaintiff  was  described  as  a  holder 
of  the  bonds  in  question.  The  defence  was  that  the  bonds  were  void,  because 
they  were  not  executed  pursuant  to  the  provisions  of  the  49  O.  3,  c.  cxcii./ 

1  Sect.  7  authorizes  the  company  of  proprietors  to  raise  money  by  mortgage  or  assign- 
ment of  the  property  of  the  company,  under  their  common  seal. 

Sect.  15  directs,  Uiat  all  future  general  assemblies  shall  be  held  npon  the  first  Thurs- 
day in  the  month  of  January  and  July  in  every  year,  at  such  place  as  the  company  shall 
direct,  and  that  twenty  days'  notice  of  such  meeting  shall  be  given  by  advertisement  in 
a  Manchester  or  Lontltn  newspaper. 

Sect  16  authorizes  the  company  of  proprietors,  at  their  first  general  assembly,  to 
appoint  thirteen  persons  to  be  directors  for  conducting  the  business  of  the  undertaking. 

Sect.  18  provides  for  the  subsequent  appointment  of  directors  by  the  proprietors. 

Sect.  21  enacts,  thst  to  constitute  a  legal  general  assembly,  ten  proprietors  possessing 
200  diares  in  the  whole,  must  be  present. 

Sect.  28  enables  the  company  of  proprietors,  "at  any  general  or  special  general 
assembly,  to  order  and  dispose  of  the  custody  of  their  common  seal,  and  the  use  and 
application  thereof." 

Sect.  24  enacts,  that  if  it  shall  at  any  time  appear  that,  for  the  more  effectually  put- 
ting the  act  into  execution,  a  special  general  assembly  of  the  company  of  proprietors 
is  neceesary,  it  shall  be  lawful  for  any  five  of  the  proprietors,  possessing,  in  the  whole, 
100  shares  in  the  said  undertaking,  to  cause  fourteen  days'  notice  at  least  to  be  given  of 
such  special  general  assembly,  in  one  or  more  of  the  Manchester  and  London  newspapers, 
or  in  such  manner  as  the  company  of  proprietors  shall,  at  any  general  assembly,  direct 
or  appoint,  specifying  in  such  notice  the  reason  and  intention  of  requesting  such  special 
general  assembly,  and  tJie  time  when,  and  the  place  where,  the  same  shall  be  holden ; 
and  the  proprietors  are  authorised  to  meet  pursuant  to  such  notice,  and  such  of  them 
as  shall  be  present  at  such  special  general  assembly  shall  proceed  to  the  execution  of 
the  powers  by  the  act  given  to  the  company  of  proprietors,  with  respect  to  such  matters 
alone  as  shall  be  specified  in  such  notice ;  and  all  such  acts,  orders,  or  determinations  of 
the  proprietors,  or  the  major  part  of  them  so  met  together,  at  every  such  special  general 
assembly  (provided  that  there  be  ten  proprietors  present,  who  shall  be  possessed  of  at 
least  200  shares  in  the  undertaking),  shall  be  as  valid  with  respect  to  the  matters  speci- 
fied in  such  notice,  as  if  the  same  had  been  done  at  any  stated  general  assembly. 

Sect,  26  authorizes  the  company  of  proprietors  to  nominate  and  appoint,  under  the 
common  seal  of  the  company,  a  clerk  or  clerks,  and  enacts  that  such  clerk  or  clerks 
shall,  in  a  proper  book  or  books  to  be  provided  by  the  company  of  proprietors  for  that 
purpose,  enter  and  keep  a  true  and  perfect  account  of  the  names  and  places  of  abode  of 
the  several  proprietors  of  the  said  undertaking,  and  of  all  acts,  proceedings  and  trans- 
actions of  Oxe  company  of  proprietors  and  directors  respectively;  and  each  of  the  said 
proprietors  of  the  undertaking  shall  and  may  at  all  times  have  recourse  to  and  peruse 
and  inspect  the  same,  and  also  the  book  or  books  to  be  kept  by  the  chief  or  other  clerk 
to  the  company  of  proprietors,  gratis,  and  may  demand  and  have  copies  thereof,  or  any 
part  thereof,  paying  the  sum  of  6d.  for  every  hundred  words  so  to  be  copied. 

Sect.  28  enacts,  Uiat  the  directors  shall  (subject  to  the  orders  and  directions  of  the 
general  or  special  general  assemblies)  have  full  power  and  authority  to  direct  and 
manage  the  affairs  of  the  company  of  proprietors ;  and  makes  other  provisions  as  to  par- 
ticular powers  and  duties  of  the  directors. 

The  53  O.  8,  c.  xx.,  which  received  the  royal  assent  on  the  1st  of  April,  1818, 
authorises  the  company  to  raise  a  further  sum,  not  exceeding  100,0002.,  by  mortgage  or 
by  granting  annuities,  and  for  that  purpose  to  assign  the  undertaking,  and  the  works 
thereto  belonging,  under  their  common  seal,  or  (sect  10),  to  give  bonus  or  promissory 
notes  under  the  said  common  seal. 

Sect.  14.  The  clauses  in  the  former  act,  49  G.  8,  o.  xcii.,  to  extend  and  apply  to  the 
moneys  to  be  raised,  and  all  other  matters  and  things  to  happen  and  arise  under  this 
act,  as  if  they  had  been  repeated  and  re-enacted. 
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whereby  the  eompaoy  were  inoorponted  and  ^empowered  to  raise  money  r««go-| 
by  mortgage  or  bond.  It  was  contended  that  the  true  constmction  ^  -^ 
of  sect.  23y  which  aathorixed  the  company  of  proprietors,  at  any  general 
*or  special  general  assembly,  to  order  and  dispose  of  the  custody  of  their  r^ogg-i 
common  seal,  and  the  nse  and  application  thereof,  was,  that  bonds  which  *-  ^ 
required  the  common  seal,  could  only  be  issued  in  pursuance  of  the  resoIuUon  of 
a  general  or  special  general  assembly  duly  convened  and  constituted;  and 
assuming  even  that  in  an  ordinary  case  a  bond  executed  by  order  of  the  court  of 
directors  would  be  valid,  still  as  the  condition  of  the  bonds  in  question  recited 
that  they  were  given  in  pursuance  of  a  resolution  of  an  assembly  of  proprietors, 
held  on  the  13th  of  May,  1813,  it  was  essential  to  their  validity,  that  that 
assembly  should  have  been  duly  convened  and  constituted.  It  was  said  that  the 
assembly,  improperly  described  in  the  bonds  as  a  general  assembly  (which  can 
be  held  only  in  January  and  July),  must  have  been  a  special  general  assembly; 
and  then,  according  to  sect.  24,  ought  to  have  been  convened  only  by  requisition 
from  proprietors  to  a  certain  number  and  value,  after  fourteen  days'  notice,  and 
to  have  consisted  of  a  certain  number.  To  prove  that  the  resolution  to  raise 
money  by  the  bonds  in  question  had  been  come  to  at  a  meetiog  not  duly  con- 
vened and  constituted,  the  defendants  produced  the  books  Tif  the  company  kept 
by  their  clerk,  and  it  appeared  by  entries  in  them,  that,  in  January,  18 10,  it 
had  been  resolved  jit  a  general  assembly  of  the  proprietors,  that  the  care  and 
custody  of  the  common  seal  should  be  committed  to  H.  Wright,  the  chief  clerk, 
to  be  used  and  ^applied  on  such  occasions  only  as  the  company  of  pro-  r^o'^n-i 
prietors  at  any  general  or  special  general  assembly,  or  the  court  of  direc- 1-  '  •> 
tors  for  the  time  being,  should  order  and  direct.  It  appeared  further,  that  the 
bonds  in  question,  were  in  fact  issued  in  pursuance  of  a  resolution  of  a  special 
general  assembly  of  the  proprietors  convened  in  pursuance  of  notice,  to  take 
into  consideration  the  general  state  of  the  company,  and  other  special  matters, 
on  the  5th  of  December,  1814 ;  that  it  was  adjourned  to  a  following  day,  and 
from  time  to  time  to  the  7th  of  April,  1815 ;  that  at  several  of  the  adjourned 
meetings,  there  were  not  ten  proprietore  present,  nor  was  that  number  present 
at  the  meeting  of  the  7th  of  April,  1815,  when  it  was  resolved  to  issue  these 
bonds,  nor  at  another  meeting  on  the  17th  of  April,  1815,  when  it  was  resolved 
to  execute  the  deed  of  arrangement  with  the  creditors.  At  the  meeting  of  April 
7th,  it  appeared  by  parol  evidence,  that  the  plaintiff  was  present.  The  entries 
in  the  books  were  objected  to  by  the  plaintiff,  but  admitted  by  the  Lord  Chief 
Justice.  The  jury  having  found  a  verdict  for  the  plaintiff,  a  rule  nisi  was  ob- 
tained for  a  new  trial,  on  the  ground  that  the  bonds  were  void  because  they  had 
been  issued  contrary  to  the  provisions  of  the  act  of  parliament. 

Sir  J,  Campbell,  Solicitor-Oeneral,  and  Butt,  on  a  former  day  in  this  term 
showed  cause.^  The  defence  that  the  bonds  are  void  because  the  meeting  at  which 
it  was  resolved  to  issue  them  was  irregularly  constituted,  cannot  be  set  up  under  the 
plea  of  non  est  factum ;  it  ought  to  have  been  specially  pleaded ;  W helpdale'a 
case,  5  Hep.  119.  [Parke,  J.  The  argument  is,  that  the  bonds  arc  not  the 
deeds  of  the  '^'corporation,  unless  the  resolution  to  issue  them  was  passed  r:^o7-|-| 
at  a  general  assembly  of  proprietora,  or  a  special  general  assembly,  con-  ^  ^ 
vened  according  to  the  forms  directed  by  the  act  of  parliament.]  This  is  the 
deed  of  the  company,  for  their  seal  was  affixed  to  it  by  their  authorized  agent. 
The  act  empowers  the  company  to  raise  money  by  bond,  but  contains  no  par- 
ticular enactment  as  to  the  mode  in  which  the  seal  is  to  be  affixed  to  it.  It 
does  not,  in  terms,  require  that  that  shall  be  done  by  order  of  a  special  general 
assembly.  By  the  resolution  of  the  firet  general  assembly,  the  common  seal  was 
committed  to  the  custody  of  the  chief  clerk,  to  be  used  on  such  occasions  as  the 
directors  should  order.  They  might,  therefore,  order  the  seal  to  be  affixed  to 
any  deed  and  thus  bind  the  company;  and  by  sect.  28  of  the  act,  the  directora 
(subject  to  the  directions  and  orders  of  tho  general  or  special  general  assembly) 

^  Before  Dbkmait,  C.  J.,  Parki,  Tavhtom,  and  Pattssoh,  Js. 
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haye  full  power  to  manage  and  direct  the  afbirs  of  the  company.  An  act  done 
by  them,  therefore,  in  the  course  of  such  management,  is  valid,  if  it  be  not  con* 
trary  to  the  orders  of  a  general,  or  special  general  assembly.  Besides,  these 
enactments  respecting  the  constitution  of  a  special  general  assembly  were  intro* 
duoed  to  regulate  the  proceedings  of  the  members  of  the  corporation  among 
themselyes,  and  not  to  enable  the  company  to  avail  themselves  of  any  irregu- 
larity in  the  constitution  of  such  assemblies  to  avoid  their  contracts  with  a 
stranger;  they  are  directory,  not  prohibitory.  But,  secondly,  this  defence,  if 
available,  is  not  made  out  in  point  of  fact,  because  the  entries  in  the  books  of 
the  company  were  not  evidence  for  them.  It  is  quite  clear  that  entries  in  the 
public  books  of  a  corporation  are  not  evidence  for  the  corporation,  unless  they 
rto^q-i  be  entries  of  a  public  nature ;  ''Marriage  v.  Lawrence,  8  B.  &  A.  142 ; 
I-  ^''^•^  Brett  v.  Beales  and  Others,  1  M.  &  M.  29.  There  is  no  clause  in  the 
act  expressly  making  the  entries  evidence.  But  then  it  may  be  said  that,  as 
the  act  (sect.  25)  directs  that  entries  of  all  proceedings  shall  be  made  by  the 
clerk,  in  books  provided  by  the  company,  and  that  members  shall  have  access  to 
it,  and  take  copies  of  entries,  therefore  entries  in  such  books  are  evidence  against 
the  plaintiff,  who  is  a  member  of  this  company;  and  that  he,  as  such,  may  be 
regarded  as  a  partner  in  a  trading  concern.  But  entries  in  the  books  of  a  part- 
nership are  evidence  against  every  member  of  the  firm  for  this  reason,  that  the 
books  are  kept  either  by  one  of  the  partners,  or  by  a  clerk  of  all  the  partners; 
the  partner  or  clerk  being  the  agent  of  all  the  members  of  the  firm.  Now  the 
clerk  who  kept  these  books,  was  the  agent  of  the  company,  not  of  any  individual 
member  or  members.  At  all  events,  the  bonds  in  this  case  are  recognised  by 
the  company's  deed  of  assigntnent. 

Sir  «/.  Scarlett  and  TonUinson,  contr^.  First,  the  defence,  being  that  the 
deed  was  not  properly  executed,  and  therefore  not  the  deed  of  the  corporation, 
may  dearly  be  given  in  evidence  under  the  plea  of  non  est  factum,  and  need 
not  be  specially  pleaded.  Secondly,  as  to  the  admissibility  of  the  books,  the 
authorities  only  show  that  entries  in  such  books  are  not  evidence  of  particular 
&cts  concerning  the  property  of  the  corporation,  and  not  of  a  public  nature. 
But  there  is  no  authority  to  show  that  entries  of  the  formal  proceedings  of  a 
corporation  made  in  due  course,  and  at  a  time  when  there  can  be  no  suspicion  of 
r*8731  ^  ^^^  entry,  are  not  evidence.  Besides,  the  plaintiff  '^'here  was  not  a 
i-  -*  stranger ;  he  was  a  member  of  the  company,  and  therefore  a  partner,  par- 
ticipating in  profit  and  loss,  and  might  have  access  to  the  books  and  entries : 
and  partnership  books  are  evidence  against  all  the  partners.  Then,  thirdly,  the 
deed  of  composition  does  not  recognise  the  validity  of  these  bonds,  but  only  the 
existence  of  bonds  having  the  seal  of  the  company  duly  affixed  to  them.  Here 
ihe  company,  being  created  by  act  of  parliament,  has  not  authority  to  execute  a 
deed  otherwise  than  according  to  the  particular  terms  of  that  act.  The  words 
of  the  twenty-fourth  section,  respecting  the  convening  of  a  special  general 
assembly,  are  not  merely  directory  but  prohibitory ;  for  it  enacts,  that  the  act 
of  (he  proprietors  so  met  shall  be  as  valid  with  respect  to  the  matter  specified  in 
such  notice,  as  if  the  same  had  been  done  at  any  stated  general  assembly.  Now 
acts  done  at  a  general  assembly  would  not  be  valid  unless  the  number  of  mem- 
bers required  by  the  act  of  parliament  were  present,  nor  unless  notice  of  the 
place  of  meeting  were  given.  Here  the  notice  given  for  the  meeting  on  the  5th 
of  December,  1814,  did  not  specify  the  reason  of  calling  it,  nor  was  the  required 
number  of  members  present  at  all  the  adjourned  meetings^  nor  at  the  one  where 
the  resolution  to  issue  the  bonds  was  adopted.  Cur,  adv.  vult, 

Dbnman,  G.  J.,  now  delivered  the  judgment  of  the  Court.  This  action  was 
on  a  bond  for  securing  100/.  to  the  plaintiff,  who  was  a  member  of  the  company. 
The  defendants  pleaded  non  est  factum,  and  fraud  and  covin  in  several  other 
pleas,  all  of  which  were  abandoned  at  the  trial,  which  took  place  on  the  first  plea 
r*8741  ^^^°®'  ^^^  *}^^  found  a  verdict  for  the  plaintiff,  subject  to  a  motion 
^  -*  for  a  nonsuit,  if  the  Court  should  be  of  opinion  that  the  plaintiff  Was  not 
entitled  to  recover. 
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The  plaintiff  proved  that  the  common  seal  of  the  company  was  affixed  to  the 
bond  by  the  officer  who  had  the  legal  custody  of  it,  Clarke  v.  The  Imperial  Gas 
Light  Company,  4  B.  &  Ad.  315,  and  so  threw  upon  the  defendants  the  burden 
of  clearly  proving  that  it  was  not  set  by  their  authority.  The  plaintiff  further 
showed,  that  the  actuary  managing  the  affairs  of  the  company  had  directed  that 
the  bond  i|hould  be  executed. 

The  defendants  undertook  to  make  out  in  their  defence  that  though  the  bond 
was  so  executed,  several  requisitions  of  the  act  necessary  to  the  vali£ty  of  such 
instruments  had  not  been  complied  with ;  and  it  appeared  to  the  Court  that  such 
evidence  might  be  admitted  under  the  plea  of  non  est  factum.  We  thought  the 
doctrine  of  Whelpdale's  case,  5  Rep.  119,  inapplicable,  the  defendants'  case 
being,  not  that  the  deed,  though  executed  by  them,  was  invalidated  by  collate- 
ral matter ;  but  that  having  been  executed  in  defiance  of  the  enactments  which 
alone  give  them  power  to  execute  such  instruments,  it  was  not  in  point  of  law 
executed  at  all. 

Recourse  was  had  to  the  twenty-third  section  of  the  act,  which  places  the 
common  seal  at  the  disposal  of  the  proprietors  at  large  :  but  we  all  think  that 
this  clause  only  empowered  them  to  make  rules  and  regulations  for  its  custody, 
and  does  not  require  their  concurrence  in  each  particular  act  of  sealing. 

The  defendants  then  contended,  that  the  bond  was  given  for  a  purpose  which 
required  the  sanction  of  a  special  general  assembly ;  that  such  assembly  was,  by 
*the  act,  to  be  convened  only  by  requisition  from  proprietors  of  a  cer-  pkqt^-i 
tain  number  and  value,  after  fourteen  days'  public  notice }  and  that  such  ^  ^ 
meeting  should  consist  of  a  certain  number ;  and  they  attempted  to  prove  that 
all  these  important  safeguards  for  the  interest  of  the  great  body  of  proprietors, 
had  been  neglected  in  this  instance,  and  the  bond  executed  by  the  resolution  of 
a  meeting  at  which  all  these  requisites  were  wanting. 

These  points  of  fact,  however,  could  only  be  established  by  the  books  kept  by 
the  clerk  of  the  company;  and  the  question  now  to  be  decided  is,  whether  they 
are  evidence  against  the  plaintiff  ?  It  was  argued  that  they  were,  because  he 
was  a  proprietor,  and  the  books  of  a  partnership  are  evidence  against  any  one 
of  the  partners ;  and  more  particularly  as  the  act  requires  such  books  of  the 
proceedings  to  be  kept,  and  that  all  the  proprietors  shall  have  free  access  to  them 
at  all  reasonable  times. 

We  are,  however,  of  opinion,  that  the  principle  on  which  partnership  books 
are  evidence  against  the  partners  is,  that  they  are  the  acts  and  declaration  of 
such  partners,  being  kept  by  themselves,  or,  by  their  authority,  by  their  ser* 
vants,  and  under  their  direction  and  superintendence.  But  the  clerk  of  the 
company,  once  appointed,  is  subject  to  the  control  of  no  individual  member  } 
and  the  free  access  provided  for  is  only  for  the  purpose  of  inspection.  A  pro- 
prietor entering  into  a  contract  with  the  company,  must  be  deemed  a  stranger, 
see  Dunston  v.  The  Imperial  Oas  Light  Company,  3  B.  &  Ad.  125,  and  can  be 
affected  by  no  entry  made  under  orders  from  the  entire  body. 

Parol  evidence  was,  indeed,  produced,  to  show  that  the  plaintiff  was  actually 

E resent  on  the  7th  of  April,  *when  the  resolution  to  affix  the  seal  to  his  ptcQ7g*i 
ond  was  passed ;  but  that  the  number  then  attending  was  less  than  that  *-  -^ 
required  by  law,  could  only  be  proved  by  inspection  of  the  book,  which  was  not 
written  in  the  plaintiff's  presence,  but  made  afterwards,  from  rough  memoranda, 
by  the  clerk. 

In  a  former  trial  between  the  same  parties  before  Lord  Tenterden,  a  deed 
of  composition  between  the  company  and  several  persons  having  claims  upon 
them,  including  the  plaintiff,  had  been  given  in  evidence,  to  prove  an  express 
recognition  of  that  bond  under  the  seal  of  the  company.  The  bond  was  then 
held  by  Lord  Tenterden  to  be  set  up  by  that  acknowledgment,  even  thoush 
informal  or  irregular  in  its  origin,  and  a  rule  for  a  new  tritd,  founded  on  an  ob- 
jection to  that  ruling  was  refused  by  the  Court.  The  same  evidence  wes  received 
on  the  trial  of  this  case,  and  its  effect  has  been  much  questioned  in  the  late  ar- 
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gnment  before  ns.  Bat  it  is  not  necessary  that  we  sbonld  deliver  any  opinion 
on  that  subject,  as  we  are  clearly  of  opinion  that  the  books  of  the  company  are 
not  admissible  in  eyidence  for  the  purpose  of  establishing  the  facts  therein  men- 
tioned against  the  plaintiff  suing  the  body  corporate.  The  consequence  is,  that 
the  rule  for  a  new  trial  must  be  discharged.  Rule  discharged. 


[*877]  *FINNIE  v.  MONTAGUE.    JVov.  25, 

After  the  Uniformity  of  Process  Act,  2  W.  4,  c.  89,  the  Court  directed  the  signer  of  E. 
B.  writs  to  sign  a  pluries  bill  of  Middlesex,  in  a  suit  commenced  before  the  act,  and 
which,  if  recommenced,  would  have  been  barred  by  the  statute  of  limitations. 

Knowles  moved  for  an  order  upon  the  signer  of  the  writs  for  E.  B.,  direct- 
ing him  to  sign  a  pluries  bill  of  Middlesex.  This  action  had  been  commenced 
before  the  Uniformity  of  Process  Act,  2  W.  4,  c.  39,  came  into  operation,  and 
had  been  regularly  continued  by  alias  and  pluries  bills  of  Middlesex.  Those 
writs  had  hitherto  been  signed  by  the  officer  appointed  to  sign  bills  of  Middle- 
sex. The  Uniformity  of  Process  Act,  however,  bavins  now  abolished  the  pro- 
ceeding by  bill  of  Middlesex,  the  office  for  signing  bills  of  Middlesex  had,  as  a 
consequence,  been  also  abolished,  and  all  King's  Bench  writs  are  now  signed  by 
the  same  officer.  An  application  had  been  made  to  that  officer' to  sign  a  pluries 
bill  of  Middlesex,  which  it  was  necessary  to  issue  to  continue  the  present  action  ; 
but  he  bad  refused,  on  the  ground  that  his  official  seal  would  not  apply  to  a  bill 
of  Middlesex,  but  only  to  writs  issued  in  the  new  form.  The  consequence  was, 
that  the  plaintiff  could  not  continue  his  action,  and,  as  a  new  action  would  now 
be  barred  by  the  statute  of  limitations,  he  would  be  entirely  without  remedy. 

Per  Curiam,  It  is  reasonable  that  the  plaintiff  should  be  enabled  to  continue 
his  action ;  and  as  all  writs  are  now  signed  at  the  same  office,  we  think  the 
signer  ought  to  sign  this  writ.  Hule  granted.^ 

>  This  Coort  had  given  a  like  direction  in  Starr  v.  Bowles,  4B.  &  Ad.  112. 


[•878]  *DOE  dem.  T.  STANDISH  and  W.  BLACKBURN  t;.  ROB. 

A.  hmying  brought  an  ^ectment,'  had  judgment  of  nonsnit  against  him ;  afterwards  he  was 
discharged  under  the  InBolvent  Debtor's  Act,  the  costs  of  the  ejectment  being  inserted 
as  a  debt  in  his  schedule.  The  assignee  of  his  estate  having  brought  a  second  eject- 
ment upon  the  insoWent's  original  title,  the  Court  stayed  the  proceedings  in  it  until 
the  costs  of  the  first  were  paid. 

A  RULE  nisi  had  been  obtained  to  stay  the  proceedings  in  this  cause  until 
payment  of  the  costs  of  two  former  ejectments  on  the  demise  of  T.  Standish^ 
brought  to  recoTcr  possession  of  lands  in  the  county  of  Lancaster,  formerly  the 
property  of  Sir  F.  H.  Standbh,  and  then  enjoyed  by  F.  H.  Standish,  Esq.,  who 
defended  as  landlord.  One  of  the  causes  was  set  down  for  trial  at  the  Lancaster 
Snmmer  assizes,  1818,  when  the  plaintiff  withdrew  the  record.  In  the  follow- 
ing term,  the  defendant  obtained  a  rule  for  judgment  as  in  case  of  a  nonsuit^ 
which  was  discharged  on  the  lessor  of  the  plaintiff  undertaking  to  try  the  cause 
at  the  next  assizes.  The  cause  was  again  entered,  and  the  record  again  with- 
drawn. The  defendant's  taxed  costs  amounted  to  430/.  In  January,  1831,  the 
lessor  of  the  plaintiff,  Thomas  Standish,  was  discharged  under  the  insolvent 
debtor's  act.  The  costs  in  the  above  ejectments  were  inserted  in  his  schedule, 
and  William  Blackburn  was  appointed  assignee  of  his  estate.  This  action  was 
brought  upon  the  demises  of  the  insolvent  and  assignee.  The  affidavits  in  sup- 
port of  the  rule  stated,  that  Thomas  Standish's  discharge  under  the  insolvent 
act,  and  the  appointment  of  Blackburn  as  assignee,  had  been  fraudulently  con- 
certed in  order  to  bring  an  ejectment  without  paying  the  costs  of  the  former 
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ejectments;  but  that  was  denied  iii  thd  affidavits  on  the  other  side.    In  Easter 
term  last, 

*«/.  WiUiams  and  Tondinson  showed  canse.^  The  Court  will,  undoubt-  pMyoi 
edly,  in  an  ordinary  case,  stay  the  proceedings  in  a  second  ejectment  until  ^  ^ 
the  costs  of  the  first  are  paid ;  but  that  rule  does  not  apply  to  a  case  like 
the  present,  where  the  second  ejectment  is  brought  by  the  assi^ee  of  the 
estate  of  an  insolvent  debtor,  the  first  having  been  brought  by  the  insolvent 
himself.  In  Doe  dem.  Chambers  v.  Law,  2  Sir  W.  Bl.  180,  the  second  ejectment 
was  brought  by  the  assignee  of  the  insolvent  debtor,  and  the  first  by  the  insolvent 
himself,  and  the  Court  stayed  the  proceedings,  only  because  the  sssignment  was 
a  mere  contrivance  to  defraud  the  defendant.  Here  all  fraud  is  negatived.  The 
title  of  the  assignee  accrued  after  the  first  ejectment  was  determined  by  the 
judgment  of  nonsuit.  T.  Standish,  on  whose  demise  the  first  ejectment  was 
brought,  is  not  liable  now  to  be  sued  at  law  for  the  costs  incurred.  They  are 
inserted  in  his  schedule.  The  first  ejectment  was  brought  by  T.  Standish  for 
his  own  benefit ;  the  second  by  his  assignee  for  the  benefit  of  the  creditors. 
Not  only  the  parties  bringing  the  two  ejectments,  but  the  parties  interested  in 
the  result,  are  different. 

WigJUmanj  contrik.  The  general  rule  is  quite  clear,  that  the  Court  will  stay 
the  proceedings  in  a  second  ejectment  until  the  costs  of  the  former  are  paid^ 
provided  both  be  brought  to  try  the  same  title.  Keen  dem.  Angel  v.  Angel,  6  T. 
tl.  740,  Doe  dem.  Cotterell  v.  Roe,  1  Chitt/s  Bep.  195,  and  this  rule  has  been 
held  to  apply  to  a  case  where  the  first  ejectment  was  brought  by  the  father  of 
the  lessor  of  *the  plaintiff  against  the  father  of  the  defendant,  in  the  pitoo a-i 
second;  Doe  dem.  Feldon  v.  Roe,  8  T.  R.  645.  Here  the  second  eject- 1-  -■ 
ment  is  brought  on  the  same  title  as  the  first,  and  the  defendant  ought  not  to  be 
subjected  to  the  costs  of  the  second  until  the  costs  of  the  first  are  paid. 

Our.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Denman,  C.  J.  We  think  that  the  rule  for  staying  proceedings  in  a  second 
ejectment  until  the  costs  of  a  first  are  paid,  applies  as  well  to  a  case  where  the 
second  ejectment  is  brought  by  the  assignee  of  an  insolvent  debtor,  the  first 
having  been  brought  by  the  insolvent,  as  to  a  case  where  the  second  ejectment 
is  brought  by  the  same  party  as  the  first.  The  proceedings,  therefore,  on  the 
second  ejectment  must  be  stayed  until  the  costs  of  the  first  are  paid. 

Rule  absolute. 
>  Before  Birxah,  C.  J.,  Littlida£i,  Pabsi,  and  Patrbon,  J  a. 


TARDREW  V.  BROOK.    Nov.  25. 

Defendant  in  an  action  for  words,  after  notice  of  trial,  signed  a  p^>er,  in  whieh»  miter 
reciting  that  plaintiff  had  consented  on  defendant's  paying  the  costs  and  making  aa 
apology,  to  Btaj  proceedings,  he  [made  such  apology :  Held,  that  this  ,was  a  petf - 
tiye  undertaking  bj  defendant  to  pay  the  costs. 

Plaintiff  in  snoh  a  case  haTing  stayed  proceedings,  bnt  defendant  not  paying  the  costs, 
the  Court  will  enforce  performanoe  of  the  agreement  on  his  part  by  rale. 

Action  for  slander.  After  notice  of  trial,  an  agreement  was  come  to 
between  the  parties,  in  consequence  of  which  the  defendant  signed  a  paper,  con- 
taining these  words :  — **  Whereas  I,''  &o.  **  have  circulated  a  report  to  the  pre- 
judice of  William  Tardrew,  of,"  Ac.  ([stating  the  report) ;  "and  whereas  W.  T. 
has  commenced  '''an  action  at  law  against  me  for  circulating  such  report^  r^ftftll 
and  at  my  request  he  has  consented,  on  my  paying  the  costs  of  such  1/ ^^J 
action  as  between  attorney  and  client,  and  making  an  apolosy,  to  stay  the  pro- 
ceedings therein :  now  I,  W.  B.,  being  satisfied  that  the  saia  report  is  fidse,  do 
hereby  apologize  to  the  said  W.  T.  for  my  conduct,  and  express  my  sorrow  for 
haying  circulated  such  report.    Dated,  &c.  W.  B.^'    The  notice  of  trial  was 
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eoantermanded ;  and  the  plaintiff's  attorneys  sent  in  their  bill  of  costs,  65^.  7«., 
to  the  defendant,  bat  he  did  not  pay  it.  A  rale  was  obtained  in  this  term,  call- 
log  on  the  defendant  to  show  cause  why  he  should  not  pay  the  plaintiff's  attor- 
neys the  sam  of  65/.  10«.,  with  the  costs  of  this  application,  to  be  taxed  by  the 
Master;  or  why  the  plaintiff  should  not  be  at  liberty  to  sign  judgment  as  for 
want  of  a  plea,  and  the  Master  be  at  liberty  to  tax  the  plaintiFs  costs  under  the 
judgment,  as  between  attorney  and  client.  The  defendant,  in  his  affidavit  in 
answer,  denied  that  he  had  consented  to  pay  the  costs,  or  requested  that  pro-* 
ceedings  might  be  stayed. 

Ukuiger  now  showed  cause.  Supposing  there  had  been  an  absolute  under- 
taking to  pay  these  costs,  there  is  no  authority  for  the  Court  interfering  in  a  sum- 
mary manner  against  a  person  not  a§  officer  of  the  Court,  but  merely  party  in 
a  cause;  and  the  words  subscribed  by  the  defendant,  ^*  whereas  W.  T.  has  con- 
sented, on  my  paying  the  costs  and  making  an  apology^  to  stay  proceedings,^'  do 
not  amount  to  an  absolute  undertaking  to  pay.  Id  Fricker  v,  Eastman,  11 
East,  319,  a  judge's  order,  that,  upon  payment  of  debt  and  costs  on  or  before, 
r*8821  '  ^proceedings  should  be  stayed,  was  held  a  conditional,  not  a  pe- 
^        -'  remptory  order  on  the  defendant. 

FaBetty  contriU  The  agreement,  here,  is  absolute  on  both  sides.  As  to  the 
pQwer  of  the  Court,  the  rule  now  moved  for  is  precisely  similar  to  one  which 
was  made  absolute  in  lUley  v.  Byrne,'  which  has  been  reported,  but  not  on  this 
point 

Parks,  J.'  I  think  this  was  not  a  conditional  undertaking.  The  defendant's 
ngning  the  apology  showed  that  there  was  to  be  an  end  of  the  action,  and  that 
it  was  meant  that  no  further  proceedings  should  be  taken.  I  should  have 
thought,  but  for  the  authority  of  the  case  referred  to,  that  we  could  not  inter- 
fere m  the  manner  proposed ;  but  it  is  for  the  benefit  of  the  defendant,  who 
would  probably  be  put  to  much  greater  expense  if  the  cause  were  to  go  down 
agun  for  trial.    The  rule  for  payment  of  costs  must  be  absolute. 

Taukton,  J.  I  am  of  the  same  opinion.  To  a  common  man's  mind,  this 
woold  certainly  not  appear  to  be  a  conditional  undertaking ;  and  it  should  be  a 
r*8831  ^^  *^^^f  oue  to  warrant  us  in  frittering  away  the  effect  of  such  an 
*•        -'  agreement. 

Pattsson,  J.,  concurred. 

Rule  absolute  for  payment  of  65^.  7«.,  and  costs  of  the  application. 

'  2  B.  &  Ad.  779.  The  role  abore  refered  to  (and  mentioned  fai  tke  report)  was  of 
Hilarj  term,  1827.  It  appeared  that  the  oause  having  been  appointed  for  trial,  the 
defendant  proposed  to  apologise  and  pay  coats ;  the  plaintiff  consented  to  a  settlement 
on  these  terms ;  and  the  defendant  wrote  a  letter,  apologising  for  the  libel  oomplained 
of,  and  adding,  *<  I  undertake  to  pay  all  the  law  oharges  which  jon  have  sustained,  as 
between  attomej  and  client,  upon  jour  withdrawing  Uie  action."  The  plaintiff  with- 
drew  the  record,  but  the  defendant  did  not  pay  the  costs.  Campbell  obtained  a  rule  nisi 
in  nearly  the  same  words  as  that  in  the  above  case ;  and  the  Court,  after  hearing  Piatt 
against  the  rule  (February  8th,  1827),  made  it  absolute,  as  to  the  costs  of  the  cause 
and  application,  as  prayed. 

'  DuiMAir,  C.  J.^  was  out  of  Court 


The  KING  v.  The  Inhabitants  of  MATLOCK.    ITov.  25. 

Where  it  has  been  referred  to  the  chairman  at  sessions,  on  an  appeal,  to  state  a  ease, 
and  a  case  has  afterwards,  on  certiorari,  been  returned  to  this  Court  by  the  clerk  of 
the  peace,  purporting  to  be  signed  by  the  chairman,  this  Court  will  not  send  it  back 
to  be  restated,  or  quash  the  certiorari,  on  the  ground  of  the  ehainnan  baring  said 
that  he  did  not  recollect  signing  the  case,  and  upon  a  suggestion  by  the  attorney  for 
one  of  the  litigating  parties,  in  an  affidarit,  that  such  case  does  not  agree  with  the 
facts  proTcd,  and  that  deponent  belieyes  the  chairman  did  not  settle  the  case. 

At  the  Derbyshire  Midsummer  sessions,  1882,  an  osder  of  removal  from 
Wirksworth  to  Derby  was  confirmed;  subject  to  a  case.    Counsel  not  agreeing 
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in  the  statement,  it  was  referred  to  the  chairman  to  prepare  a  case ;  and,  after 
the  Spring  sessions,  1833,  the  ex  parte  statement  on  each  side  was  sent  to  him 
for  that  purpose.  A  case  was  afterwards  returned  to  this  Court,  purporting  to 
be  signed  by  the  chairman.  The  attorney  for  the  respondents  was  of  opinion 
that  the  statement  so  returned  did  not  agree  with  the  facts  proved  at  the  ses- 
sions ;  and  believing,  consequently,  that  it  had  not  been  signed  or  settled  by 
proper  authority,  he  wrote  to  the  chairman  on  the  subject,  sending  him  a  copy 
of  the  case  as  stated.  The  chairman,  in  his  answers,  written  in  October  and 
November,  1833,  said  that  he  had  no  recollection  of  having  been  called  upon  to 
sign  the  case,  and  that  he  hoped  the  counsel,  by  referring  to  the  clerk  of  the 
peace,  might  be  able  to  have  a  case  drawn  to  the  satisfaction  of  both.  *  The 
respondents'  attorney  having  applied  without  success  to  the  attorney  on  the 
other  side  to  consent  to  the  case  being  withdrawn,  a  rule  was  obtained  in  this 
term,  calling  on  the  appellants  to  show  *cause  why  the  orders  returned  r^too  j-i 
with  the  certiorari  in  this  case  should  not  be  sent  back  to  be  restated,  ^  -' 
or  why  the  certiorari  should  not  be  quashed.  It  appeared  by  the  affidavits, 
that  the  signature  to  the  case  sent  up  was  not  in  the  chairman's  own  writing ; 
but  the  clerk  of  the  peace  stated  that  the  original  case  (transmitted  to  him  May 
81st)  was  signed  by  the  chairman,  and  that,  according  to  the  sessions'  practice, 
the  copy  sent  to  this  Court  need  not  be  under  the  chairman's  own  hand.         i 

Whitthurst  now  showed  cause,  and  contended  that,  as  the  signature  was  now 
shown  to  be,  in  effect,  that  of  the  chairman,  no  question  remained  to  be  deter- 
mined. 

N,  R,  Clarke^  contrk.  If  the  chairman  merely  signed  a  paper  pro  form&,  and 
without  exercising  his  judgment  upon  it,  it  is  not  properly  a  case  sent  by  him. 
[Denman,  C.  J.  We  cannot  enter  into  such  questions.  If  a  case  comes  before 
us  with  the  signature,  and  apparent  authority,  of  the  chairman,  we  cannot, 
without  very  strong  grounds,  presume  that  it  is  not  his.]  Some  years  ago,  in 
the  time  of  Lord  Tenterden,  this  Court  interfered,  where  the  chairman  had 
signed  an  ez  parte  case. ' 

Denman,  C.  J.  That  does  not  appear  to  be  so  here.  This  is  not  stated  to  be 
the  case  of  either  party.  No  explanation  is  given  by  the  magistrates  them- 
selves. The  case  comes  to  us  returned  to  the  certiorari  by  the  dene  of  the  peace, 
and  the  matter  stated  is  not  sufficient  to  impeach  it. 

Parke,  J.,  concurred. 

^Taunton,  J.  If,  upon  the  argument,  the  case  should  appear  defec-  r^Qoe-i 
tive,  we  can  send  it  back  to  be  restated :  at  present,  you  are  calling  ^  ^ 
upon  us  for  that  which  we  have  no  authority  to  do. 

PattesoN;  J.,  concurred.  Rule  discharged. 


FORD  V.  DILLY.    Nov,  25. 

On  application  to  the  Court  by  a  sheriff  under  sect.  6  of  the  Interpleader  Act,  a  third 
party  served  with  the  rule,  and  not  appearing,  is  barred  by  sect.  8  from  farther  pro- 
secuting any  claim  brought  in  question  by  the  rule,  as  well  as  where  such  application 
is  made  by  a  defendant  under  sect  1. 

The  Court,  on  snch  application,  will,  on  proper  grounds  shown,  order  the  Bheriif,  or  the 
execution  creditor,  to  pay  to  a  third  party  appearing  and  saooessAilly  prosecuting  hia 
daim,  his  costs  of  such  appearance. 

This  was  an  application  on  behalf  of  the  sheriff  of  Hants,  under  the  Inter- 
pleader Act,  1  &  2  W.  4,  c.  58,  s.  6,  calling  upon  the  plaintiff  and  several  other 
persons  to  appear  and  maintain  their  claims  to  certain  goods  seized  in  execution 
m  this  suit,  or  else  relinquish  the  same ;  and  to  show  cause  why  the  Court 
should  not  make  such  order  in  the  premises  as  it  should  think  fit,  according  to 
the  statute.  It  appeared  that  the  sheriff,  in  executing  a  fi.  fa.  against  Dinya 
goods  at  the  suit  of  -Ford,  had  seized  horses,  to  which  several  other  persons 
uid  claim.    Notice  of  the  rule  had  been  given  to  those  parties,  to  the  defen- 
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danty  and  to  the  plaintiff,  according  to  the  act,  and  all  now  appeared  except  the 
defendant  and  the  plaintiff,  the  execution-creditor.  The  claimants  before  the 
Court  having  made  out  their  respective  rights  to  the  property, 

R.  V.  Richards,  on  behalf  of  one  of  the  claimants,  contended  that  the  Court 
ought  now  to  make  an  order  for  restitution,  notwithstanding  the  plaintiff's  ab- 
r*fi8fi1  ^^^^  f  *^^^  ^^^^  ^^'  having  had  notice  of  the  rule,  and  not  appearing, 
I*  -^  ought  to  be  barred  from  any  further  prosecution  of  his  claim,  according 
to  sect.  3  of  the  act ;  that  clause  being  applicable  to  cases  under  sect.  6,  where 
the  sheriff  seeks  relief,  as  well  as  under  sect.  1,  where  the  relief  is  sought  by  a 
defendant.  [FoUett^  amicus  curiae,  stated  that  the  Court  of  Exchequer  had  so 
held;  see  Perkins  t?.  Benton,  3  Tyr.  51.]  Richards  also  contended  that  the 
sheriff  had  been  to  blame,  having  seized  horses  in  the  stables  of  a  trainer,  for  a 
debt  duo  from  the  owner  of  the  stables ;  and  he  suggested  that  either  the  sheriff 
or  the  plaintiff  should  pay  his  client's  costs  of  appearing  to  this  rule ;  to  which 
point  he  cited  Bryant  t;.  Ikey,  1  Dowl.  Praot.  Cases,  428 ;  and  see  Perkins  v. 
Benton,  above  cited. 

Jeremy,  for  the  sheriff,  denied  that  he  had  been  in  fault,  or  ought  to  be 
charged  with  costs. 

The  Court  made  the  following  rule  (reciting  that  no  person  appeared  on  behalf 
of  the  plaintiff  or  defendant)  : — That  the  sheriff  do  forthwith  deliver  up  to,  &o. 
(naming  the  several  claimants  who  appeared),  respectively,  the  property  claimed 
by  them,  taken  in  execution  in  this  cause,  and  that  it  be  referred  to  the  Master 
to  determine  whether  the  sheriff  or  the  plaintiff  do  pay  to,  &c.  (the  claimants 
who  appeared),  respectively,  their  costs  of  appearing  before  this  Court,  and  that 
the  said  costs  be  paid  accordingly. 


END  01*  MICHAELMAS  TEBM. 
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COURT   OF   KING'S   BENCH, 

m  THE  FOUBTH  TEAR  OF  THE  BEIQN  OF  WILLIAM  IV. 


FOKSTER  V.  TAYLOR. 

By  86  G.  8,  c.  88,  entitled,  '<  An  Act  to  prevent  Abases  and  Frauds  in  the  PaekiBg, 
Weight,  and  Sale  of  Batter  "  (b.  2),  erery  coopef ,  or  other  person  making  a  Tessel  for 
packing  batter,  is  required  to  brand  his  Christian  and  somame  on  such  Teasel,  to- 
gether with  the  exact  weight  or  tare  thereof,  or  in  default  thereof,  he  is  to  forfeit,  for 
eyerj  such  Tcssel  not  so  marked,  10«.  By  sect  8  oTory  dairyman,  farmer,  &c.,  who 
shall  pack  any  butter  for  sale,  shall  pack  the  same  in  Tossels  so  made  and  marked  as 
aforesaid,  and  shall  brand  his  Christian  and  surname  on  different  parts  of  the  Tessel, 
therein  described,  and  on  the  butter  contained  in  such  Tessel,  upon  penalty  of  forfeit- 
ing, for  eyery  default,  6^. 

In  an  action  brought  by  a  farmer  to  recoTor  the  price  of  fifteen  firkins  of  butter  sold 
by  him  to  defendant,  it  appeared  that  the  firkins  were  not  marked  according  to  ths 
act: 

Held,  that  the  proYisions  which  required  the  Tessel  to  be  branded  with  the  name  of  the 
cooper,  seller,  &o.,  being  intended  for  the  protection  of  the  public  against  fraud,  in- 
directly prohibited  any  sale  of  butter  in  TesseU  not  properly  marked ;  that  the  subject- 
matter  of  this  contract  was  in  such  a  state,  from  the  Tcssels  not  being  properly  marked, 
that  the  sale  of  it  was  forbidden  bv  act  of  parliament;  and  consequently,  that  the 
contract  of  sale  was  Toid,  and  the  plaintiff  could  not  reooTcr. 

Held,  farther,  that  although  there  was  a  penalty  imposed  in  the  same  clause  of  the  act, 
wUch  directed  the  thing  to  be  done,  yet  the  remedy  of  the  public  against  a  person 
infringing  the  clause  was  not  thereby  limited  to  a  proceeding  for  the  penal^;  bat 
that  the  clause  might  be  used  against  him  as  a  defence  to  an  action. 

AssuBfPSiT  for  the  price  of  fifteen  firkins  of  butter  sold  and  delivered  by 
plaiiitifr  to  the  defendant.  At  the  trial  before  Patteson,  J.,  at  the  Carlisle 
Spring  assizeS;  1832,  the  following  facts  appeared : — ^The  plaintiff  was  a  farmer, 
and  defendant  an  innkeeper,  both  residing  in  the  county  of  Cumberland.  The 
contract  for  the  purchase,  and  also  the  delivery  of  the  butter,  *were  r^gggi 
proved ;  but,  after  the  plaintiff  had  closed  his  case,  it  was  objected  that  *-  '' 
the  statutes  of  36  G.  8,  c.  86,  and  88  &.  3,  c.  78,'  having  made  several  enactments 
relative  to  the  sale  of  butter,  the  plaintiff  should  have  proved  that  those  Team- 
sites  had  been  complied  with,  and,  not  having  done  so,  could  not  recover.  The 
learned  Judge,  however,  was  of  opinion  that  the  plaintiff  was  not  bound  to  give 
the  evidence  as  part  of  his  original  case,  but  that  the  onus  lay  on  the  defeDoant 
to  prove  that  the  plaintiff  had  not  complied  with  the  statutes.  The  defendant's 
case  was  then  gone  into,  and  the  jury  found  that  there  was  a  deficiency  in  the 
weight  of  the  butter  (the  evidence  as  to  that  being  that  seven  firkins  of  the  batter 

t  See  the  clauses  set  out  in  the  jadgment. 
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fell  fihort  of  the  weight  required  by  86  &.  8,  c.  86),  and  also  that  the  casks 
were  not  marked  aoeording  to  the  directions  of  the  acts.  A  verdict  was  entered 
for  the  plaintiff  for  15/.  lis.  6d,,  which  allowed  1/.  to  be  deducted  for  the  defi- 
ciency in  weight  (twenty*four  ponnds),  and  the  defendant  had  liberty  given  him 
to  move  to  enter  a  nonsuit. 

Courtmay  and  Blackbumej  in  Hilary  term,  1838,  showed  cause. >  The  fact 
of  the  firkins  of  butter  not  having  been  brancjied  and  marked,  and  of  some  of 
them  not  having  the  proper  weight,  does  not  invalidate  the  contract  of  sale. 
The  acts  of  parliament  prescribe  certain  regulations  for  carrying  on  the  trade  in 
butter,  and,  among  others,  that  every  tub,  firkin,  &c.,  shall  contain  a  specific 
quantity,  and  shall  be  branded  with  the  name  of  the  cooper,  packer,  dairyman, 
or  seller  of  butter.  It  contains  no  clause  avoiding  a  contract  of  sale  with 
r^88dl  ^'^^P^^  ^  which  these  regulations  have  not  oeen  observed ;  but  it  im- 
I-  J  poses  a  penalty  for  the  violation  of  each  of  them.  Then,  in  this  case, 
there  has  been  no  more  than  a  breach  of  a  parliamentary  regulation  protected 
by  a  penalty;  and,  according  to  Johnson  v,  Hudson,  11  East,  180,  Brown  v. 
Duncan,  10  B.  &  0.  98,  and  Wetherell  v,  Jones,  8  B.  &  Ad.  221,  the  contract 
of  sale  is  not  avoided.  It  may  be  said  that  these  statutory  provisions  were  in- 
tended to  protect  the  buyer  against  the  fraud  of  the  seller,  and  therefore  that, 
aeoording  to  Law  v.  Hodson,  2  Camp.  147,  11  East,  800,  the  contract  of  sale 
was  void.  There  the  17  G.  8,  c.  42,  had  required  bricks  made  for  sale  to  bo 
of  certain  dimensions,  and  given  a  penalty  for  breach  of  this  regulation,  but  did 
not  expressly  avoid  every  contract  for  the  sale  of  bricks  of  less  than  the  required 
dimensions ;  still  a  contract  for  the  sale  of  such  bricks  was  held  to  be  void. 
That  decision  is  open  to  this  objection, — that  the  act,  being  penal,  ought  not  to 
have  been  extended  by  construction ;  and  that  the  legislature,  when  it  imposed 
a  penalty  for  breach  of  the  regulation,  must  be  taken  to  have  given  all  the 
remedy  intended.  It  is  unnecessary,  however,  to  impugn  the  authority  of  that 
ease,  n>r  it  is  distinguishable  from  the  present ;  since,  assuming  that  the  impo« 
sition  of  a  penalty  for  breach  of  the  provision,  that  bricks  made  for  sale  should 
be  of  a  certain  size,  vitiates  a  contract  made  for  the  sale  of  bricks  of  less  dimen- 
sions ;  here,  in  the  stat.  86  G.  8,  c.  86,  is  a  clause  (subsequent  to  those  which 
require  the  tubs,  &c.,  to  contain  the  proper  weight,  and  to  be  marked  in  the 
manner  specified),  which  recognises  the  validity  of  a  contract  of  sale,  even 
r*8901  ^^^^S^  those  requisites  *have  not  been  complied  with.  Sect.  6  enacts, 
L  ^J  «That  every  cheesemonger,  dealer  in  butter,  or  other  person,  who  shall 
sell  to  any  person  any  tub,  firkin,  &o.,  of  butter,  shall  deliver  in  every  such 
tub,  Ac.,  the  full  quantity  appointed  by  the  act,  or  in  default  thereof  shall  be 
liable  to  make  satisfaction  to  the  person  who  shall  buy  the  same,  for  what  shall 
be  wanting."  Besides,  if  the  breach  of  any  one  of  these  several  regulations  for 
the  packing  of  butter  in  the  vessels  described  in  the  act,  avoids  every  contract 
of  sale,  a  multiplicity  of  issues  might  be  raised  on  the  trial  of  every  action 
brought  to  recover  the  price  of  butter  sold  in  casks.  It  might  be  made  a  ques- 
tion whether  the  tub  or  other  vessel  in  which  it  was  contained,  had  the  required 
veight,  or  whether  it  was  branded  with  the  Christian  and  surname  of  the 
cooper,  or  of  the  packer,  dairyman,  or  seller,  or  whether  the  vessel  had  been 
properly  soaked ;  for  the  breach  of  any  one  of  these  regulations  would,  accord- 
mi  to  the  argument,  avoid  the  contract.  Tyson  v.  Thomas,  1  M'Clel.  & 
Tcunge,  119,  is  distinguishable,  because  the  statute  22  &  28  Car.  2,  c.  12,  not 
onlf  imposed  a  penalty,  but  a  forfeiture  of  the  corn  bought  or  sold. 

Aiflumhy  and  Dundas,  contrk.  This  action  is  not  maintainable,  because  it  is 
kwight  to  enforce  a  contract  made  in  contravention  of  the  provisions  of  an  act 
(^parliament  intended  to  protect  the  public,  generally,  against  fraud  in  the  sale 
aid  purchase  of  butter,  and  more  particularly  to  protect  the  buyer  against  the 
fiaud  of  the  seller.  It  is  a  well-established  rule,  laid  down  by  Lord  Holt  in 
Birtlett  V.  Yiner,  Garth.  262,  that  if  a  statute  infiicts  a  penalty  for  doing  an 

>  Before  Littlxdalb,  Tauhton,  and  Pattxson,  Js. 
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act,  the  penalty  implies  a  prohibition,  *and  the  thing  is  unlawful,  r^ot^ 
though  there  be  no  prohibitory  words  in  the  statute ;  as  where  a  statute  ^  ^ 
inflicts  a  penalty  for  making  a  particular  contract,  as  a  simoniacal  or  usuriouB 
contract,  the  contract  is  void.  In  Law  v.  Hodson,  11  £ast,  300,  the  statute 
required  bricks  made  for  sale  to  be  of  certain  dimensions,  and  gave  a  penalty 
for  breach  of  that  regulation ;  and  that  being  intended  to  protect  the  buyer 
against  the  fraud  of  the  seller,  was  held  to  render  void  any  contract  for  the  sale 
of  bricks  of  less  than  the  required  dimensions.  There  it  was  argued,  as  here, 
that  the  legislature  had  not  avoided  the  contract,  but  only  subjected  the  brick- 
maker  to  a  penalty.  The  decision  in  Little  v,  Poole,  9  B.  &  0.  200,  proceeded 
on  the  same  principle,  and  there  Law  v,  Hodson,  11  East,  800,  was  recognised 
as  authority.  In  Langton  v.  Hughes,  1  M.  &  S.  593,  a  druggist  (after  the  stat. 
42  G.  3,  c.  38,  which  prohibited  the  using  of  anything  but  malt  and  hops  in 
brewing  beer,  but  before  the  51  G.  3,  c.  87,  which  prohibited  druggists  from 
selling  to  brewers  under  a  penalty),  sold  and  delivered  drugs  to  a  brewer,  know- 
ing that  they  were  to  be  used  in  brewing ;  and  it  was  held  that  he  oould  not 
recover  the  price  of  them,  because  the  object  of  the  former  statute  was  to  pro- 
tect the  public  health.  There,  also,  it  was  contended  that  the  selling  and  buy- 
ing were  not  prohibited ;  and  Law  v.  Hodson  was  cited,  and  recognised  by  the 
Court.  In  Bensley  v,  Bignold,  5  B.  &  A.  335,  it  was  held,  that  a  printer  can- 
not recover  for  labor  and  materials  used  in  printing  any  work,  unless  he  affixes 
his  name  to  it  pursuant  to  the  39  G.  3,  c.  79,  s.  27,  the  provision  being  made 
for  public  purposes ;  and  there  the  argument  was,  that  the  statute  contained  no 
^prohibition,  but  a  mere  regulation  protected  by  a  penalty.  So  in  r^QQon 
Tyson  v.  Thomas,  M'Clel.  &  Younge,  119,  it  was  held  by  the  Court  of  L  ^  ■• 
Exchequer,  that  an  action  will  not  lie  for  breach  of  a  contract  for  the  sale  of 
corn  by  the  hobbett,  which  is  in  contravention  of  the  provisions  of  the  22  Gar. 
2,  c.  8,  s.  2,  and  there  Langton  v.  Hughes,  1  M.  &  S.  593,  was  cited  with  ap- 
probation by  HuLLOCK,  B.  Johnson  v.  Hudson,  11  East,  180,  is  distinguish- 
able ;  because  in  that  case  there  was  a  mere  breach  of  revenue  regulations  pro- 
tected by  a  penalty  :  those  regulations  attached  to  the  plaintiff  pex;8onally  only, 
and  affected  him  with  the  penalty  in  order  to  secure  the  license  duty.  There 
was  nothing  in  the  statute  directly  or  indirectly  prohibitory  of  the  contract. 
The  same  observation  applies  to  Brown  v,  Duncan,  10  B.  &  C.  93,  and  Wether- 
ell  V.  Jones,  3  B.  &  Ad.  221 ;  and  in  the  last  of  those  cases  Lord  Tenterden 
lays  it  down  as  a  general  rule,  that  where  a  contract  which  a  plaintiff  seeks  to 
enforce  is  expressly  or  by  implication  forbidden  by  the  statute  or  common  law, 
no  Court  will  lend  its  assistance  to  give  it  effect;  and  that  principle,  which  was 
fully  recognised  and  acted  upon  in  the  still  later  case  of  Rex  v,  Gravesend,  3  B. 
&  Ad.  240,  applies  to  the  present  case.  For  here  the  statute,  as  it  expressly 
makes  it  an  offence,  subject  to  penalty,  for  any  person  to  pack  any  butter  for 
sale  in  any  vessel  not  marked  or  branded  as  therein  required,  must  have  intended 
to  prevent  the  sale  of  batter  in  vessels  not  properly  marked.  As  to  sect.  6, 
there  is  a  preamble  to  that  clause  which  seems  intended  to  limit  it  to  retail 
dealers  as  distinguished  from  farmers.  Cur,  adv.  wU, 

^LiTTLSDALE,  J.,  in  the  course  of  this  term,  delivered  the  judgment  pitooq 
of  the  Court.  After  stating  the  facts  of  the  case,  and  that,  in  the  opi-  ^  ^^ 
nion  of  the  Court  the  learned  Judge  was  perfectly  right  in  holding  that  the  oms 
lay,  at  all  events,  on  the  defendant  to  prove  that  the  plaintiff  had  not  compled 
with  the  statutes,  his  lordship  proceeded  as  follows*: — 

Upon  the  question  of  deficiency  of  weight,  there  could  be  no  ground  &r  a 
nonsuit,  because  as  to  eight  of  the  casks,  there' was  no  evidence  that  they  Ye;e 
deficient  in  weight,  and  the  contract  not  being  for  one  entire  sum  for  the  whoe 
parcel,  but  at  the  rate  of  so  much  per  firkin,  the  plaintiff  would  be  entitled  o 
recover  for  as  many  firkins  as  were  of  full  weight. 

On  the  other  point,  that  the  casks  were  not  marked  according  to  the  directias 
of  the  acts  of  parliament,  we  should  be  rather  disposed  to  think,  on  a  peruaalof 
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the  Judge's  notes,  that  there  were  scarcely  sufficient  evidence  for  the  jury  to  have 
oome  to  the  conclusion  they  did;  but  we  must  take  the  finding  of  the  jury  to  be 
right,  as  there  is  no  question  about  a  new  trial,  and  the  amount  of  the  damages 
is  not  so  large  as  that  it  should  be  grantedfas  on  a  verdict  against  evidence.  The 
title  of  the  act  of  36  G.  3,  c.  86,  is,  '*  An  Act  to  prevent  abuses  and  frauds  in 
Uie  packing,  weight  and  sale  of  butter,  and  to  repeal  certain  acts  relating  thereto.'' 
Ind  the  title  of  the  act  of  38  G.  3,  c.  73,  is  <<  An  Act  for  amending  and  render- 
iig  more  effectual,  an  act  made  in  the  thirty-sixth  year  of  the  reign  of  his  pre- 
set Majesty,"  intituled,  &c.  (giving  the  former  title). 

The  former  acts  made  on  this  subject  are  one  of  the  13  &  14  Car.  2,  c.  2Q,  of 
wh'ch  the  title  is  <'  An  Act  for  reforming  of  the  abuses  committed  in  the  weight 
MAf-i  and  false  ^packing  of  butter ;"  and  another  of  4  &  5  W.  &.  M.  c.  7,  the 
^  ^  title  of  which  is  ''  An  Act  to  prevent  abuses  committed  by  the  traders  in 
butter  and  cheese.'' 

In  Ihese  former  acts,  several  of  the  provisions  in  the  latter  acts  now  in  force,  or 
nearly  similar  ones,  are  introduced,  and,  in  some  instances,  much  heavier  penalties 
than  in  the  existing  acts.  The  attention  of  parliament  has,  therefore,  at  an  early 
period,  uid  on  several  occasions,  been  directed  to  prevent  frauds  and  abuses,  and  to 
provide  ior  the  protection  and  benefit  of  the  public  relative  to  the  sale  of  butter. 
The  reffu'«ations  as  to  marking  the  casks,  in  the  second  section  of  the  36  G.  3,  c.  86 , 
are,  "  thai  every  cooper  or  other  person  making  a  vessel  for  packing  butter  shall,  on 
the  bottOB  of  such  vessel,  brand  his  Christian  name  and  surname  at  length,  to 
denote  that  it  is  the  mark  of  the  cooper  or  maker  of  the  vessel,  together  with  the 
exact  weigkt  or  tare,  or  in  default,  for  every  such  offence  shall  forfeit  10s."  And 
in  the  third  section, ''  that  every  dairyman,  farmer,  seller  of  butter,  or  other  person 
who  shall  pack  any  butter  for  sale,  shall  pack  the  same  in  vessels  so  made  and 
marked  as  aforesaid,  and  no  other,  and  shall,  on  the  bottom  thereof,  on  the 
inside,  and  on  the  top  on  the  outside,  brand  his  Christian  name  and  surname 
at  length,  and  shall  also  brand  on  the  top  on  the  outside,  and  on  the  bouge  or 
body  of  the  vessel,  the  true  weight  or  tare  of  such  empty  vessel,  and  shall  also 
brand  his  Christian  name  and  surname  at  length  on  the  bouge  or  body  of  every 
vessel,  across  two  different  staves  at  least,  and  shall  also  imprint  his  Christian 
name  and  surname  upon  the  top  of  the  butter,"  upon  pain  and  penalty  of  for- 
feiting for  every  such  offence,  the  sum  of  5/. 

1^8951  ^^^  section  of  the  38  G.  3,  c.  73,  after  reciting,  ^amongst  other 
*-  -'  things,  "  that  the  act  was  much  avoided  by  concealing  the  places  of 
abode  of  the  coopers  making  the  vessels,  and  of  the  dairymen  or  other  packers 
of  butter,"  enacts,  <<  that  every  cooper  or  other  person  making  such  vessel,  shall, 
on  the  bottom  of  the  vessel  on  the  outside,  in  addition  to  his  Christian  name 
and  surname,  brand  the  name  or  his  place  of  abode  or  dwelling  in  the  manner 
directed,  or  in  default,  shall  forfeit  and  pay  the  sum  of  10«."  The  second  sec- 
tion directs,  '<  that  every  factor  or  agent,  who  shall  buy  or  sell,  or  for  the  pur- 
pose of  sale  have  in  his  custodv  any  vessel  containing  butter  for  sale,  not  made 
and  marked  according  to  the  directions  of  the  act,  shall  forfeit  and  pay  208." 
It  is  to  be  observed  of  the  latter  act,  that  although  it  recited  that  the  former  act 
had  been  evaded  by  concealing  the  places  of  abode  of  the  dairymen  and  other 
packers  of  butter,  yet  the  enacting  part  leaves  them  out,  and  only  mentions 
coopers  and  other  persons  making  the  vessels. 

The  36  G.  3,  contains  several  provisions  as  to  the  weight  of  the  butter  in 
each  cask,  the  not  mixing  one  kind  of  butter  with  another  kind,  and  the  mode 
of  salting  the  butter,  but  which  are  not  now  the  subject  of  discussion ',  but  the 
provision  as  to  marking  the  names  are  made  with  a  view,  that  if  the* butter  be 
made  or  put  up  in  a  way  contrary  to  the  directions  of  the  act,  or  be  otherwise 
liable  to  be  complained  of,  the  person  who  is  aggrieved  may  know  where  the 
original  fault  is  committed,  and  be  able  to  obtain  redress. 

As  the  jury  have  found  that  the  casks  were  not  marked  according  to  the  act, 
it  is  to  be  considered  what  effect  that  has  as  to  the  present  action.    In  Bartlctt 
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V.  Yiner,  reported  in  Garthew,  262,  Lord  Holt  sajb,  that  <'  every  oontract  made 
for  or  about  any  matter  or  thing  which  is  ^prohibited  and  madennlawfnl  ptoggi 
by  any  statnte,  is  a  yoid  contraot,  though  tiie  statnte  itself  does  not  men-  *■  ^ 
tion  that  it  shall  be  so,  bnt  only  inflicts  a  penalty  on  the  offender;  becanae  a 
penalty  implies  a  prohibition,  though  there  are  no  prohibitory  words  in  the  sta- 
tute/' And  in  the  report  of  the  same  case  in  Skinner,  822,  the  Court  say,  thai 
"  in  cTeiy  case  where  a  penalty  is  annexed  to  the  doing  of  snob  an  act,  thoofh 
it  be  not  prohibited,  yet  if  such  a  thing  appears  upon  the  record  to  be  the  considB* 
ration,  the  agreement  is  void/'  And,  "  in  every  case,  where  the  statnte  inflicts 
a  penalty  for  dobg  such  an  act,  though  the  act  be  not  prohibited,  yet  the  thing 
is  unlawful/' 

Where  acts  have  been  passed,  containing  regulations  as  to  articles  which  are 
the  subject  of  sale,  and  the  policy  of  the  acts  is  for  the  security  of  the  buyers, 
and  to  protect  them  against  the  frauds  of  the  seller,  it  has  been  held  that  the 
seller  cannot  recover  the  price.  And  within  this  rule  the  present  case  appears 
to  us  to  fall. 

The>Mise  of  Law  t*.  Hodson,  in  2  Campbell,  147,  and  afterwards,  on  s  motion 
for  a  new  trial,  in  11  East,  300,  was  decided  on  this  principle.  The  statute  17 
Or.  3,  c.  42,  in  the  first  section,  directs  that  bricks  shall  be  made  of  a  certain 
size;  and  in  the  second  section,  a  penalty  is  given  for  not  doing  so:  and  the 
bricks,  which  were  the  subject  of  the  action,  being  under  the  statutable  sise,  ii 
was  considered  to  bo  a  fraud  on  the  buyer,  whom  the  legislature  meant  to  pro- 
tect, and  the  plaintiff  was  held  not  entitled  to  recover  the  price. 

Tyson  v.  Thomas,  M'Cleland  ft  T.  119,  was  an  action  for  not  delivering 
twenty  hobbetts  of  barley ;  and  it  was  objected,  that  the  action  eould  not  be 
maintained,  the  statute  *22  Car.  2,  c.  8,  s.  2,  having  enacted,  that  ^^  r^QOTn 
any  person  shall  buy  or  sell  any  com  by  any  other  measure  than  the  >-  -^ 
Winchester  bushel,  he  shall  forfeit  40«.;  and  the  22  &  23  Car.  2,  o.  12,  s.  2, 
having,  besides  the  former  penalty,  imposed  the  further  penalty  of  losing  the 
com  or  the  value ;  and  as  it  appeared  that  the  hobbett  was  an  uncertain  measuroi 
it  was  held,  that  it  was  a  sale  in  a  manner  prohibited  by  the  statutes  of  Car.  2, 
and  that  the  plaintiff  could  not  recover.  It  must  be  observed  that  the  selling  by 
customary  measure  is  now  authorized  by  the  5  G.  4,  c.  74,  under  certain  restric- 
tions. Little  V,  Poole,  9  B.  ft  C.  192,  was  an  action  to  recover  the  price  of 
some  coals.  The  47  G.  3,  sess.  2,  c.  Izviii.,  contains  several  regulations  as  to 
the  sale  of  coals ',  it  directs  the  vendor  to  deliver  to  the  purchaser  a  ticket  which 
is  to  contain  the  number  of  sacks,  the  name  of  the  coals  sent,  the  name  of  the 
vendor,  and  the  name  of  the  laboring  meter,  and  it  subjects  the  vendor  of  the 
coals  for  not  doing  so,  to  a  penalty  of  20/.  The  ticket  did  not  follow  the  directions 
of  the  act  as  to  the  laboring  meter }  and  it  was  held,  that  as  the  provision  of  the 
act  was  to  protect  the  buyer  against  the  fraud  of  the  seller,  the  seller  was  not 
entitled  to  recover  the  price.  These  cases  more  particularly  apply  to  the  acts  of 
parliament  which  are  considered  as  being  for  the  protection  of  parties  to  a  ooa* 
tract  of  sale. 

There  are  several  other  esses  where  acts  of  parliament  have  been  infringed  in 
other  respects.  In  one  of  Langton  v.  Hughes,  1  M.  ft  S.  593,  the  plaintiffs  were 
draggists,  and  thev  sold  drags  to  the  defendants,  who  were  brewers,  knowing 
that  they  were  to  oe  used  in  the  brewing  of  beer,  which  was  contrary  to  the 
provisions  of  an  act  of  ^parliament ;  and  Lord  Ellbnborouoh  there  pttogon 
states,  that  it  may  be  taken  as  a  received  rule  of  law,  that  what  is  done  ^  -^ 
in  contravention  of  the  provisions  of  an  act  of  parliament,  cannot  be  made  the 
subject-matter  of  an  action.  There  are  other  cases  where  contracts  have  been 
made  on  the  Lord's  day,  which  are  within  the  statute  of  29  Car.  2,  c.  7.  Others 
arising  out  of  transactions  connected  with  smuggling.  Other  cases  arising  ont 
of  traDsactions  where  the  name  of  the  printer  has  not  been  inserted  in  the  docu- 
ment published.  Others  arising  out  of  contracts  relating  to  unlicensed  places 
of  public  exhibition  or  resort,  which  are  carried  on  in  a  manner  not  authorised 
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by  law.  Others  arisiog  out  of  disabilities  in  attorneys  and  apothecaries  not 
haying  the  proper  certificates  to  practice.  Others  out  of  illegal  insurances :  the 
names  of  which  several  cases  need  not  be  enumerated ;  and  the  general  principle 
is  laid  down,  that  where  the  provisions  of  an  act  of  parliament  have  been  in- 
fringed, no  contract  can  be  supported  arising  out  of  it. 

l%ere  are,  howeyer,  some  oases  where  the  rule  has  been  held  not  to  apply ;  as 
in  Johnson  v.  Hudson,  11  East,  180,  where  the  plaintiff,  a  factor,  sold  tobacco 
senrs,  but  had  not  entered  himself  as  a  dealer  in  tobacco,  "nor  had  he  a  license, 
aira  the  tobacco  went  without  a  permit,  and  it  was  held  that  the  plaintiff  might 
reoorer  the  price,  as  there  was  no  fraud  intended,  and  there  was  nothing  in  the 
act  which  rendered  the  contract  illegal,  and  it  was  only  a  breach  of  rcTenue 
regulations  protected  by  a  penalty,  by  which  we  apprehend  is  to  be  understood 
revenue  regulations  meant  to  attach  to  the  plaintiff  personally,  and  affect  him 
r^8991  ^^^  ^^^  penalty  in  '''order  to  secure  the  license  duty,  but  in  no  way  to 
L  -*  prohibit  the  contract.  It  is  to  be  observed  also  that  the  Oourt. intimate 
that  the  plaintiff  was  not  to  be  considered  as  a  dealer  in  tobacco  at  all  within 
the  meaning  of  the  act.  In  Brown  v,  Duncan,  10  B.  ft  C.  93,  the  five  plaintiffs 
carried  on  business  as  .distillers.  By  the  statute  6  Ot,  4,  o.  81,  s.  7,  each  person 
who  is  a  distiller  ought  to  be  named  in  the  license ;  and  by  another  act,  no  per- 
son who  is  a  vendor  or  retailer  of  spirits,  ought  to  be  licensed  as  a  distiller 
within  the  limited  distance.  One  of  the  plaintiffs  was  not  named  in  the  license, 
and  he  carried  on  the  business  of  a  retailer  of  spirits  within  the  limited  distance. 
But  notwithstanding  this,  the  plaintiffa  were  held  entitled  to  recover  the  price 
of  the  whiskey  sold  in  their  trade  as  distillers,  which  had  been  guaranteed  by 
the  defendant ;  for  there  had  been  no  fraud  on  the  part  of  the  plaintiffs  on  the 
revenue,  though  they  had  not  complied  with  the  excise  regulations,  which  it 
WIS  thought  wise  to  adopt,  in  order  to  secure,  as  far  as  mig^t  be,  the  conduct 
of  the  trader  in  such  a  way  as  was  deemed  most  expedient  for  the  benefit  of  the 
revenue,  and  the  plaintiff  was  held  entitled  to  recover.  These  regulations  were 
oonstdered  to  be  of  the  same  nature  as  those  referred  to  in  the  case  of  Johnson 
tr.  Hudson,  not  directly  or  indirectly  prohibitory  of  the  contract  on  which  the 
action  was  brought. 

In  Wetherell  t^.  Jones,  8  B.  &  Ad.  221,  the  plaintiff  was  a  rectifier  of  spirits, 
and  sold  spirits  to  the  defendant,  who  was  a  confectioner.  The  spirits  were 
above  proof,  though  described  in  a  permit  as  being  under  proof.  It  was  held, 
r^OOl  ^^^^  ^^^  statute  6  Gr.  4,  c.  80,  did  not  apply  to  distillers  *of  spirits ;  and 
I-  -'as  there  was  no  provision  in  the  act  to  regulate  the  strength  of  British 
spirits,  the  contract  was  not  illegal,  nor  were  the  spirits  prohibited  goods;  and 
it  was  further  held,  that  the  irregularity  of  the  permit,  though  it  arose  from  the 
plaintiff's  own  fault,  and  was  a  violation  of  the  law  by  him,  did  not  deprive  him 
of  the  right  of  suing  upon  the  contract,  which  was  in  itself  perfectly  legal,— 
there  being  no  agreement,  express  or  implied,  that  the  law  should  be  violated 
by  such  improper  dealing.  But  it  was  also  there  held,  that  where  a  contract 
which  the  plaintiff  seeks  to  enforce,  is  expressly  or  by  implication  forbidden  by 
the  statute  or  common  law,  no  Court  will  lend  its  assistance  to  give  it  effect. 
''  But  where  the  consideration  and  the  matter  to  be  enforced  were  both  legal,'' 
the  Court  said  they  were  not  aware  "  that  the  plaintiff  had  ever  been  precluded 
from  recovering  by  an  infringement  of  the  law  (not  contemplated  by  the  con- 
tract) in  the  performance  of  something  to  be  done  on  his  part. 

But  the  present  case  does  not  come  within  any  of  the  cases  last  cited,  because 
here  the  acts  of  parliament  are  made  for  the  protection  of  the  public  against 
frauds,  and  also  the  subject-matter  of  the  contract  is  in  such  a  state,  for  want 
of  the  casks  being  properly  marked,  that  the  sale  of  it  was  prohibited  by  act  of 
parliament. 

It  is  necessary,  however,  to  notice  one  point  arising  out  of  this  act  of  parlia- 
ment,— that  the  penalty  is  given  in  the  same  clause  which  directs  the  thing  to 
be  done ;  and  it  might  therefore  be  said  that  the  thing  is  only  directed  to  be  done 
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sabject  to  a  penalty^  and  not  absolntelj ;  and  in  Law  v,  Hodson,  tEe  case  most 
frequently  referred  to  of  late  on  these  subjects,  in  the  report  in  2  Campbell,  147, 
Lord  Ellenbobouoh  notices  that  the  ^penalty  is  giren  in  a  separate  r^QAti 
clause.  In  the  case  of  indictments  arising  out  of  provisions  in  acts  of  ■-  -* 
parliament  which  subject  parties  to  penalties,  where  the  penalty  is  given  in  the 
same  clause  which  enacts  the  offence,  it  has  been  held,  that  if  the  offence  was 
not  one  at  common  law,  you  cannot  have  a  general  indictment  for  the  offenoe 
under  the  act  of  parliament,  and  can  only  proceed  for  the  penalty.  In  Rex  o. 
Wright,  1  Burr.  543,  which  was  an  indictment  against  the  defendant,  and 
charged  that  he,  being  a  spiritual  person,  did  take  to  farm  several  lands  against 
the  statute  of  21  Hen.  8,  o.  13,  s.  1,  on  an  application  to  quash  the  indictment. 
Lord  Mansfield  said  he  always  took  it,  <'  that  where  new-created  offences  are 
only  prohibited  by  the  general  prohibitory  clause  of  an  act  of  parliament,  an 
indictment  will  lie;  but  where  there  is  a  prohibitory  particular  clause  specifying 
only  particular  remedies,  there  such  particular  remedy  must  be  pursued ;  for 
otherwise  the  defendant  would  be  liable  to  a  double  prosecution } — one  upon  the 
general  prohibition,  and  the  other  upon  the  particukr  specific  remedy."  The 
same  limited  rule,  however,  does  not  seem  to  have  been  adopted  in  civil  aetionsy 
so  as  to  confine  the  proceedings  against  the  party  offending  to  the  penalty ;  and 
we  are  not  aware  that  the  observation  of  Loi^  Ellenborouqh  as  to  the  penal^ 
being  given  by  a  separate  clause  has  been  noticed  at  any  other  time ;  and,  in* 
deed,  in  many  of  the  cases  which  have  occurred,  the  penalty  is  given  in  the 
same  clause.  Upon  the  whole  of  this  case,  we  are  of  opinion  that  judgment  of 
nonsuit  must  be  entered.  Judgment  of  nonsuit. 


♦HUNT  t;.  MASSEY.    Jan.  11.  [^02] 

In  an  action  by  drawer  against  acceptor  of  a  bill  of  exchange  for  101^,  defendant  proved 
that  he  was  under  age  when  he  accepted  the  bill.  Plaintiff  then  produced  in  eTi- 
dence  a  letter  in  defendant's  handwriting,  purporting  bj  its  date  to  have  been  written 
after  he  came  of  age,  addressed  to  a  third  person,  in  these  words: — "I  request  yon 
to  paj  H."  (the  plaintiff)  '*  lOll,  at  your  earliest  convenience  after  the  date  of  thia 
letter,  Arom  the  monej  left  me  bj  mj  late  grandfather,  for  which  I  have  given  my 
bill."  This  letter  was  proved  to  have  been  delivered  to  plaintiff's  clerk,  but  it  did 
not  appear  when. 

Held,  that  the  letter  must,  prima  facie,  be  taken  to  have  been  written  and  issued  at  tbe 
time  when  it  bore  date ;  and  tiiat,  having  been  written  after  defendant  came  of  age, 
and  before  the  bill  became  due,  it  would  support  a  count  on  a  promise  to  paj  accord- 
ing to  the  tenor  and  effect  of  the  bill. 

Assumpsit  by  the  plaintiff,  as  drawer  of  a  bill  of  exchange  dated  the  Ist  of 
February,  1832,  for  101^.  payable  five  months  after  date,  and  accepted  by  the 
defendant.  Plea,  general  issue.  At  the  trial  before  Denman,  C.  J.,  at  the 
London  sittings  after  last  Michaelmas  term,  the  following  appeared  to  be  the 
facts  of  the  case : — ^The  defendant  accepted  the  bill  of  exchange  in  February, 
1832,  being  then  under  age ;  he  became  of  age  on  the  19th  of  June,  and  the 
bill  became  due  on  the  4th  of  July,  1832.  The  following  letter,  in  the  defen- 
dant's handwriting,  bearing  date  the  22d  of  June,  1832,  addressed  to  his  gnar* 
dian,  was  given  in  evidence : — "  I  request  you  to  pay  to  Mr.  W.  H.  Hunt  101^ 
at  your  earlierf  convenience  after  the  date  of  this  letter,  from  the  money  left 
me  by  my  late  grandfather,  Robert  Andrews,  Esq.,  for  which  I  have  eiven  my 
bill.''  This  letter  had  been  delivered  by  the  defendant  to  the  den:  of  the 
plaintiff,  as  stated  in  his  examination  in  chief,  on  the  day  it  bore  date :  on  his 
cross-examination  he  stated  he  could  not  state  the  precise  day  when  it  was 
delivered.  It  was  objected  that  it  ought  to  have  been  clearly  shown  that  the 
letter  was  written  after  the  defendant  became  of  age :  secondly,  that  the  letter 
did  not  amount  to  a  promise  to  pay  the  bill :  and  thirdly,  that  the  plaintiff 
ought  to  have  declared  specially ;  because  the  plaintiff  was  liable,  if  at  all,  not 
by  reason  of  his  acceptance  of  the  bill;  but  of  a  promise  made  after  he 
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r*Qn^i  *^^^  come  of  age.  The  Lord  Chief  Justice  directed  the  jury  to  find  a 
L  ^"^J  Terdict  for  the  plaintiff. 

Fiatt  now  moved  for  a  new  trial,  and  contended,  first,  that  some  evidence 
ought  to  have  been  given  to  show  that  the  letter  was  written  at  or  about  the 
time  it  bore  date,  or,  at  least,  before  the  defendant  attained  his  full  age ;  secondly, 
that  the  language  of  the  letter  did  not  amount  to  a  promise  to  pay,  but  a  mere 
request  to  a  third  person  to  pay  on  the  defendant's  account  a  sum  of  money  to 
the  plaintiff  out  of  a  particular  fund  :  and,  thirdly,  that  if  the  letter  did  amount 
to  a  promise  to  pay,it  did  not  support  any  count  in  the  declaration.  The  con- 
tract in  the  special  count  to  pav  according  to  the  tenor  and  effect  of  the  bill  of 
exchange,  was  alleged  to  have  been  made  on  the  19th  of  June.  If  the  letter 
amounted  to  a  promise,  that  promise  was  made  on  the  22d  of  June.  [Tat7NT0N, 
J.  Where  a  voidable  contract  is  made  by  a  party  under  age,  and  ratified  after 
he  has  attained  his  full  age,  is  it  not  usual  to  declare  on  the  original  promise  ? 
The  first  promise  here  was  voidable  only,  Gibbs  v.  Merrill,  8  Taunt.  307.  As 
soon  as  it  was  ratified,  it  became  binding  ab  initio.  Patteson,  J.  If  the  de- 
fendant bad  pleaded  infancy  specially,  the  plaintiff  might  have  replied,  that  after 
he  had  attained  the  age  of  twenty-one  years,  he  assented  to  and  ratified  and  con- 
firmed the  several  promises  in  the  declaration.  And  the  letter  would  be  good 
evidence  to  support  that  replication,  for  it  is  an  order  to  the  defiindant's  agent  to 
pay  the  very  money  for  which  he  had  given  the  bill.  Littledale,  J.  The  case 
P^Q^ 4-1  might  be  different  if  the  ^defendant  bad  become  of  age,  and  written  the 
L  ^  letter,  after  the  bilLhad  become  due ;  then,  perhaps,  he  could  not  be  said 
to  have  promised  to  pay  according  to  the  tenor  and  effect  of  the  bill  of  exchange.] 

Bbnuan,  G.  J.  The  letter  must  be  presumed  primal  facie  to  have  been  writ- 
ten on  the  day  on  which  it  bore  date.  It  lay  on  the  defendant  to  show  that  it 
was  not ;  and  if  so,  it  then  amounted  to  a  ratification  of  the  original  promise  to 
pay,  according  to  the  tenor  and  effect  of  the  bill  of  exchange,  and  might  be  de- 
daied  on  accordingly. 

Littledale,  TauntoN;  and  Patteson,  Js.,  concuifred.        Bule  refused. 


FAWCETT  V.  CASH.    Jan.  13. 

On  the  6th  of  March,  1882,  A.  entered  as  warehonseman  into  the  serrioe  of  B.,  the  latter 
engaging  to  paj  A.  at  the  rate  of  12^  10«.  per  month  for  the  first  year,  and  to  ad- 
vance lOL  per  annum  nntil  the  salary  was  180/. :  Held,  that  this  was  a  contract  by 
B.  to  employ  A.  for  one  whole  year. 

Assumpsit.  The  declaration  stated,  that  in  consideration  that  the  plaintiff, 
at  the  request  of  the  defendant,  would  enter  into  his  employ,  in  the  capacity  of 
a  warehouseman,  from  the  6th  of  March,  1832,  at  a  salary  agreed  upon  between 
them,  to  wit,  at  the  rate  of  12/.  10«.  per  month  for  the  first  year,  and  after  that 
period  at  an  advance  of  10/.  per  annum,  until  the  salary  should  be  180/.  per 
annum,  the  defendant  promised  the  plaintiff  to  retain  and  employ  him  in  his, 
defendant's,  service  in  the  capacity  aforesaid,  at  and  for  the  salary  aforesaid,  and 
continue  him  in  such  employ  for  one  whole  year,  to  wit,  from  the  day  aforesaid. 
P^^c -|  Averment,  that  the  plaintiff  entered  *into  the  employ  of  the  defendant 
^  -■  in  the  capacity  and  on  the  terms  aforesaid,  and  continued  in  such  employ 
until  tho  28th  of  January,  1833 ;  and  although  the  plaintiff,  on  the  day  and  year 
last  aforesaid,  was  ready  and  willing  to  continue  in  the  employ  of  the  defendant 
for  the  remainder  of  the  said  year,  yet  the  defendant  refused  to  suffer  him  so  to 
continue,  and  discharged  him  therefrom  without  any  reasonable  ov  probable 
cause.  The  second  count  stated  the  contract  to  be  to  continue  the  plaintiff  in 
such  employment  until  the  expiration  of  six  months  from  and  aftec  notice  given 
by  the  plaintiff  or  defendant  to  the  other  of  them  of  his  intention  teput  an  end 
to  such  service,  or  else  to  pay  the  plaintiff  a  proportionate  part  of  the  said  wages 
for  six  months.     The  third  count  differed  from  the  second  in  ataXiog  the  con- 


382  5  Barnewall  &  Adolfhus.  [906 

tract  to  be  to  employ  the  plaintiff  until  and  after  tlie  expiration  of  three  months 
after  notice ;  the  fourth  connt  stated  it  to  be,  to  employ  the  plaintiff  in  defen- 
dant's service  until  the  expiration  of  a  reasonable  period  from  and  aflber  notice 
to  determine  such  service.  There  was  also  an  indebitatus  count  for  wages.  Plea, 
general  issue.  At  the  trial  before  Denman,  C.  J.,  at  the  London  sittings,  after 
Michaelmas  term,  1833,  it  appeared  that  on  the  5th  of  March,  1832,  the  plain- 
tiff entered  into  the  service  of  the  defendant,  who  signed  the  following  paper : — 
<<  William  Gash  engages  to  pay  Thomas  Fawoett  121. 10«.  per  month  for  the  first 
year,  and  advance  lOT.  per  annum  until  the  salary  is  180Z.,  from  the  5th  of 
March,  1832."  The  plaintiff  continued  in  the  defendant's  service  until  the  20Ui 
of  January,  1833.  The  plaintiff's  wages  had  been  paid  monthly  to  the  5th  of 
January,  1833,  and  this  ^action  was  brought  in  Hilary  term,  1833,  to  ptcAAg-i 
recover  25/.,  beine  the  wages  of  12/.  10«.  per  month,  from  the  5th  of  '-  ^ 
Jasuary  to  the  5th  of  March,  1833.  Sir  J.  CampheUj  Solicitor-General,  con- 
tended that  there  was  no  proof  of  any  contract  by  the  defendant  to  continue  the 
plaintiff  in  his  employ  for  a  year ;  or  until  six  or  three  months,  or  a  reasonable 
time  after  notice,  as  alleged  in  the  second,  third,  and  fourth  counts ;  and  that 
the  action  having  been  commenced  in  Hilary  term,  1833,  the  year  had  not  ex- 
nired,  and  therefore  the  plaintiff  could  not  recover  under  the  indebitatus  count. 
Sir  J,  Scarlett,  contrk,  contended  that  there  was  proof  of  a  contract  to  continue 
the  plaintiff  in  the  defendant's  service  for  one  year  at  least ;  that  where  no  time 
was  defined  in  the  contract,  the  law  presumed  it  to  be  for  a  year.  The  Lord 
Ohief  Justice  directed  the  jury  to  find  a  verdict  for  the  plaintiff  for  25/.,  but  re- 
served liberty  to  the  defendant  to  move  to  enter  a  nonsuit. 

Sir  t7.  Campbdly  Solicitor-General,  now  moved  accordingly.  The  agreement 
was  not  evidence  of  the  contract  (stated  in  the  first  count)  to  employ  the  plain- 
tiff for  one  whole  year,  from  the  5th  of  March,  1832.  The  words  in  the  agree- 
ment, <<  for  the  first  year,''  refer  to  the  rate  of  wages,  which,  if  the  contract  con- 
tinued in  force  for  one  year,  was  to  be  12/.  10«.  per  month;  and  if  for  a  longer 
period,  was  to  be  increased.  If  that  be  so,  there  is  nothing  from  which  it  can 
be  inferred  that  it  was  to  continue  in  force  for  a  year.  It  might  continue  in 
operation,  not  only  for  one,  but  for  four  years ;  for  an  increased  rate  of  wages 
is  provided  if  it  continue  during  the  latter  period;  but  there  is  no  more  ground 
for  saying  that  it  is  *an  absolute  agreement  for  one  year,  than  for  four  praQy-i 
years.  Then  if  that  be  so,  the  payment  of  the  wages  monthly  being  the  I-  ^ 
only  circumstance  from  which  the  duration  of  the  contract  can  be  collected,  it  is 
a  contract  for  one  month  only.  [Pattbson,  J.  In  Beeston  v.  Collyer,  4  Bing. 
309,  the  plaintiff  served  the  defendant  as  clerk  for  a  number  of  years,  and  his 
salaiy  during  one  year  was  paid  quarterly,  but,  during  the  last  six  years,  monthly ; 
and  it  was  held  that  the  payment  of  the  wages  monthly,  did  not  rebut  the  gene- 
ral presumption  that  the  hiring  was  for  a  year.]  There  a  yearly  contract  was 
to  be  inferred  from  the  continuance  of  the  service,  and  the  payment  of  the  salary 
during  the  one  year  quarterly.  Assuming  this  to  be  a  contract  for  a  year,  it  was 
determinable  by  a  month's  notice,  and  ought  to  have  been  declared  on  accord- 
ingly. Then  as  to  the  other  three  counts,  there  was  no  proof  of  any  oontn»t 
to  employ  the  plaintiff  until  the  expiration  of  six  or  three  months,  or  of  a  reason- 
able period  after  notice  by  either  party  to  determine  the  contract 

DsNMAN,  G.  J.  It  seems  to  me  that  the  contract  alleged  in  the  first  count 
of  the  declaration  was  proved.  The  general  rule  is,  that  if  a  master  hire  a  ser- 
vant, without  mentioning  the  time,  that  is  a  general  hiring,  and  in  point  of  law 
a  hiring  for  a  year.  Then,  assuming  that  the  agreement  in  this  case  does  not 
specify  the  period  for  which  the  service  or  employment  was  to  continue,  it  must 
be  taken  to  oe  a  contract  for  a  year's  service;  and  if  a  general  hiring  is,  in  point 
of  law,  a  contract  for  one  whole  year,  the  stipulation  here  that  '''therais  r^gAo-i 
to  be  an  advance  of  10/.  per  annum  until  the  salary  is  180/.,  does  not  l-  ^ 
make  it  less  a  contract  for  a  year. 

LiTTLXDAiiB,  J.    The  agreement  proved  iS;  to  pay  Ae  warehouseman,  12/. 
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lOt.  per  Bumih  for  the  first  year,  and  an  advance  of  10/.  per  annum  until  the 
Balaij  is  180/.  The  parties,  therefore,  oontempUited,  first,  that  the  contract  was 
to  eontinne  for  one  year  at  all  events;  and,  secondly,  that  it  might  continne  for 
four :  in  which  case  there  was  to  be  a  yearly  advance  of  sahury.  In  the  case  of 
domestic  servants,  the  rule  is  well  established,  that  the  contract  may  be  deter* 
mined  by  a  month's  notice  or  a  month's  wages;  bat  that  depends  upon  eastern. 
Here  no  castom  having  been  proved,  the  contract  mast  be  taken  to  have  been  a 
hiring  for  a  year. 

Taunton,  J,  I  am  of  the  same  opinion.  The  snbstance  of  the  first  coant 
is,  that  the  defendant  andertook  to  retain  and  employ  the  plaintiff  in  his  service 
ss  a  warehouseman  for  one  whole  year;  the  agreement  proved  was,  W.  Cash 
engadTOs  to  pay  T.  Fawoett  12/.  10«.  per  month  tor  the  first  year,  and  an  advance 
of  10/.  per  annum  until  the  salary  is  180/.  That  imports  that  the  contract  was 
to  oontinae  in  force  for  one  whole  year,  and  that  it  might  last  longer  than^ne 
year,  vis.  for  four  years.  It  is  unnecessary  to  consider  what  the  effect  would 
have  been  if  the  dismissal  had  taken  place  after  the  first  year ;  becanse  it  is 
perfectly  clear  that  the  parties  intended  that  the  plaintiff  should  be  bound  to 
serve,  and  the  defendant  bound  to  retain  and  employ  the  plaintiff  for  the  whole 
pg^iyear.  If  this  had  been  a  case  of  settlement,  *the  contract  would  have 
I        J  been  good  proof  of  a  yearly  hiring. 

Pattxson,  J.  This  is  not  the  case  of  a  domestic  servant,  where  the  con- 
tract might  have  been  put  an  end  to  by  paying  a  month's  wages  or  giving  a 
month's  warning.  There  was  clearly  a  contract  for  one  year  at  least.  The 
words  ''  for  one  year"  do  or  do  not  refer  to  the  period  of  service.  If  they  do, 
it  is  in  terms  a  contract  for  a  year;  if  they  do  not^  then  no  time  is  mentioned, 
and  it  is  a  general  hiring  for  a  year.  fiule  refused. 


CROOK  V.  JADIS.    Jan.  18. 

la  an  aeUon  by  the  endorsee  against  the  drawer  of  an  aooommodation  bill»  wh!<di  had 
been  frftadulenUy  dieposed  of  by  the  first  endorsee,  and  afterwards  disoonnted  by  the 
plaintiff,  it  is  no  defence  that  the  plaintiff  took  the  bill  under  ^irciunBtanoeB  which 
ought  to  haye  excited  the  suspicion  of  prudent  men  that  it  had  not  been  fairly  ob- 
tained: the  defendant  must  show  that  the  plaintiff  was  guilty  of  gross  negligence. 

Assumpsit  by  the  plaintiff,  as  endorsee,  against  the  defendant,  as  the  drawer 
of  a  bill  of  exchange,  dated  the  23d  of  May,  1831,  for  1000^.,  accepted  by 
Lord  Foley,  and  payable  eleven  months  after  date.  Plea,  general  issue.  At 
the  trial  tlefore  Dsnmak,  C.  J.,  at  the  Middlesex  sittings  sfter  last  Michaelmas 
term,  the  defence  was,  that  the  bill,  as  between  the  drawer  and  acceptor,  was  a 
mere  accommodation  bill,  and  had  been  issued  by  the  defendant  to  a  bill  broker 
to  get  discounted;  and  that  the  latter  had  fraudulently,  and  without  any  autho- 
rity, sold  it  to  one  Howard,  for  whom  the  plaintiff  discounted  it.  On  the  evi- 
denee  it  was  contended,  that  the  plaintiff  had  not  used  due  caution,  and  that  he 
had  taken  the  bill  under  circumstances  which  ought  to  have  excited  the  suspi* 
P9101  ^^^^  ^^  ^  prudent  man;  '''that  the  bill  had  not  been  fairly  obtained,  and 
^  J  therefore  he  was  not  entitled  to  recover.  Lord  Dsnman,  0.  J.,  told  the 
jury  to  find  for  the  plaintiff,  if  they  thought  he  had  not  been  guilty  of  gross 
negligence  in  taking  the  bUl  under  the  circumstances  given  in  evidence.  A 
verdict  having  been  found  for  tho  plaintiff. 

Sir  James  Scarlett  now  moved  for  a  new  trial,  on  the  ground  that  the  true 
question  which  oueht  to  have  been  submitted  to  the  jury  was,  whether  the 
plaintiff  had  taken  the  bill  under  circumstances  which  ought  to  have  excited  the 
suspicion  of  a  prudent  man ;  Down  v.  Hailing,  4  B.  &  C.  830. 

I>£if  HAN,  C.  J.  I  used  the  expression  gross  negliflence  advisedly,  because  I 
thought  nothing  less  ought  to  have  prevented  the  plaintiff  ftom  recovering  on 
the  biU. 
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LiTTLEDALE,  J.  There  mnst  be  gross  negligence,  at  least,  in  a  case  like  the 
present,  to  deprive  a  party  of  his  right  to  recover  on  a  bill  of  exchange. 

Taunton,  J.  I  think  the  case  was  properly  submitted  to  the  jury.  I  can- 
not estimate  the  degree  of  care  which  a  prudent  man  should  take.  The  qnea- 
tion  put  by  the  Lord  Chief  Justice,  whether  the  plaintiff  was  guilty  of  gross 
negligence,  was  more  definite  and  appropriate. 

Patteson,  J.  I  never  could  understand  what  is  meant  by  a  party's  taking 
a  bill  under  circumstances  which  ought  to  have  excited  the  suspicion  of  a  pru- 
dent man.  Rule  refused. 


♦GIBBS  and  CLAYTON,  Executors  of  ELIZABETH  EDWARDS,   r«Qi  n 
t;.  SOUTHAM.     Jan.  17.  ■-  ^^^^ 

An  action  on  a  bond,  conditioned  generally  for  payment  of  a  specified  sum  with  interest, 
may  be  brought  without  a  demand  being  made. 

Debt  on  bond  for  1512Z.  dven  to  the  testatrix.  The  condition  was  as  fol- 
lows : — '<  That  if  the  above  bounden  Thomas  Southam,  his  heirs,  executors,  or 
administrators,  shall  and  do  well  and  truly  pay  unto  Elizabeth  Edwards,  her 
executors,  administrators,  or  assigns,  the  full  sum  of  756^.,  with  interest  after 
the  rate  of  5^.  for  each  100^.  for  a  year,  without  fraud  or  further  delay,  then 
this  obligation  to  be  void  and  of  none  effect,  or  else  to  remain  in  full  force." 
The  defendant,  in  his  fourth  plea,  pleaded  that  Elizabeth  Edwards  in  her  life- 
time did  not,  nor  have,  nor  hath  the  plaintiffs  or  either  of  them,  as  executors, 
since  her  death,  after  the  making  of  the  said  writing  obligatory,  and  before  the 
exhibiting  the  bill  of  the  plaintiffs,  &c.,  demanded  payment  of  the  said  sum  of 
756Z.,  with  interest,  &c.     General  demurrer  and  joinder. 

G.  T.  White  was  to  have  argued  in  support  of  the  demurrer  (Jan.  17th),  but 
the  Court  called  on 

Humfrey  for  the  defendants.  The  money  was  not  payable  before  express 
demand.  There  could  have  been  no  doubt  on  this  point  if  the  money  had,  in 
the  body  of  the  condition,  been  expressed  to  be  payable  on  demand :  Garter  v. 
Ring,  3  Camp.  459 ;  Sampson  v.  Routh,  2  B.  &  C.  682.  Here  the  *stipu-  r:|eQi  on 
lation  for  the  payment  of  interest  shows  that  the  bond  was  not  to  be  ^  ^ 
forfeited  till  default  upon  an  actual  demand.  The  plaintiff  seeks  to  recover  a 
penalty,  which  is  a  collateral  sum ;  and  the  cases  with  regard  to  payment  of 
money  on  request,  where  there  is  an  antecedent  duty,  do  not  apply.  This  was 
the  argument  of  counsel  (^Abbott)  in  Carter  v.  Ring,  3  Camp.  459.  Birks  v. 
Trippet,  1  Saund.  32,  shows  that  where  an  undertaking  is  to  pay  a  collateral  sum 
on  request,  an  actual  request  is  necessary  before  action  brought.  Here  the  pay- 
ment of  the  penalty  is  collateral  to  the  payment  of  the  money  secured  by  the  con- 
dition, just  as  where  the  condition  is  for  the  performance  of  any  other  kind  of  act. 
[LiTTLEDALE,  J.  Itis  said  in  Co.  Lit.  208,  a,  that,  "  in  case  of  a  condition  of  a 
bond,  there  is  a  diversity  between  a  condition  of  an  obligation,  which  concerns 
the  doing  of  a  transitory  act  without  limitation  of  any  time,  as  payment  of 
money,  deliveiy  of  <sharters,  or  the  like,  for  there  the  condition  is  to  be  per- 
formed presently,  that  is,  in  convenient  time ;  and  when,  by  the  condition  of 
the  obligation,  the  act  that  is  to  be  done  to  the  obligee  is  of  its  own  nature 
local,  for  there  the  obligor  (no  time  being  limited)  hath  time  during  his  life  to 
perform  it,  as  to  make  a  feoffment,  &c.,  il(  the  obligee  doth  not  hasten  the  same 
by  request."]  The  convenient  time  cannot  be  fixed  by  the  Court,  and  should, 
therefore,  be  determined  Vf  the  demand. 

Dbnman,  C.  J.  A  bond  given  to  secure  the  payment  of  a  sum  of  money 
generally  gives  a  cause  of  action  *which  is  not  collateral.  The  obliga-  r^cg-i  o-i 
tion  to  pay  arises  upon  the  execution  of  the  bond.  I  never  heard  that  ^  ^ 
want  of  a  demand  was  an  answer  to  an  action  like  this. 

LiTTLBDALK,  J.  The  plea  is  no  answer.  In  the  case  of  a  single  bill  the 
action  b  a  demand.    A  Afferent  rule  prevails  where  there  is  a  l^nd  with  a 
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penalty  to  secure  the  performance  of  a  collateral  act :  there  the  question  is, 
whether  the  defendant  has  shown  the  performance  of  the  condition.  In  Carter 
V.  Ring,  3  Camp.  459,  the  money  by  the  terms  of  the  condition  was  payable 
upon  demand,  and  issue  was  joined  on  the  fact  of  the  demand.  The  passage 
quoted  from  Lord  Coke  shows  that  here  the  money  was  payable  immediately, 
that  is,  in  convenient  time.  It  is  not  necessary  at  present  to  determine  how 
the  convenient  time  is  to  be  ascertained. 

Taunton,  J.,  concurred. 

Patteson,  J.  I  am  of  the  same  opinion.  The  condition  here  says  nothing 
as  to  a  demand.  Judgment  for  plaintiffs. 


[*914]        *BESWICK  V.  JAMES  SWINDELLS.    Jan,  17. 

Debt  on  bond.  The  condition,  after  reciting  that  the  obligor  was  about  to  marry  with 
A.,  a  widow,  and  thereby  to  become  possessed  of  a  stock  in  trade;  and  it  was  agreed 
that  he  should  execute  a  bond  to  pay  to  the  children  of  A.,  by  her  late  husband,  800/. 
within  tweWe  months  after  her  death,  in  the  event  thereinafter  specified,  was,  that 
"if  the  obligor  should,  within  twelve  months  after  the  decease  of  A.,  pay  to  her  chil- 
dren 300r,  if,  upon  an  account  taken,  the  stock  in  trade  and  effects  in  the  business 
(if  then  carried  on  by  the  obligor),  should  amount  to  400/. ;  but  in  case,  upon  such 
account  to  be  taken,  the  stock  in  trade  should  amount  to  less  than  4002. ;  then,  if  the 
obligor  should  pay  to  the  children  of  A.  120/.,  the  bond  should  be  void.'* 

Flea,  Siat  long  before  the  death  of  A.,  the  obligor  retired  from  and  ceased  to  carry  on 
the  trade,  and  that  at  the  death  of  A.  he  had  not  any  stock  in  trade,  and  that  no 
account  of  the  said  stock  in  trade  in  the  condition  mentioned,  was  or  could  be  taken 
at  the  time  of  the  death  of  A.,  or  from  thence  hitherto :  Held,  on  demurrer,  that  the 
true  construction  of  the  condition  of  the  bond  was,  that  the  obligor  had  an  option  to 
continue  or  discontinue  the  trade  during  the  life  of  A. ;  and  that  he,  having  discon- 
tinued it,  the  event  on  which  the  money  was  to  come  to  the  children  of  A.  had  never 
happened ;  and  that  the  plea,  therefore,  was  good. 

Debt  on  bond,  dated  7th  of  April,  1813,  from  the  defendant  and  John 
Swindells  (since  deceased),  in  the  sum  of  400/.  The  condition  set  out  on  oyer 
recited,  that  a  marriage  was  intended  to  be  shortly  had  between  James  Swindells 
and  Elizabeth  Etchells,  of  Stockport,  linen  draper,  by  which  event  James  Swin- 
dells would  become  possessed  of  a  considerable  stock  in  trade,  goods,  chattels, 
and  effects,  then  her  property,  and  in  her  possession }  and  it  was  agreed  upon 
the  treaty  for  the  said  marriage,  and  in  consideration  of  the  emolument  which 
James  S.  would  acquire  by  such  marriage,  that  James  S.  should  execute  a  suffi- 
cient bond  to  the  plaintiff,  to  pay  to  the  children  of  E.  Etchells,  by  her  late 
husband,  Edward  Etchells,  the  sum  of  300/.  within  twelve  months  next  after 
thr  decease  of  E.  Etchells,  in  the  event  thereinafter  specified ;  the  condi- 
tion was,  ''  That  if  the  above-boundcn  James  Swindells,  his  heirs,  executors, 
&c.,  do  and  shall,  within  twelve  months  next  after  the  decease  of  the  said  E.  E., 
his  intended  wife,  pay  or  cause  to  be  paid  unto  the  child  or  children  of  the  said 
r*dl51  ^'  ^'  ^^  ^^^  ^  Edward  Etchells,  deceased,  *which  shall  be  then 
I-  -'  living,  or  the  issue  of  such  of  them  as  shall  be  then  deceased  leaving 
lawful  issue  (such  issue  taking  only  the  part  or  share  his,  her,  or  their  deceased 
parents  or  parent  would  have  been  entitled  unto  if  living),  the  sum  of  300/. 
unto  and  equally  between  them  in  the  proportions  aforesaid  if  more  than  one, 
and  if  but  one  child,  then  the  whole  to  such  surviving  child,  if  upon  an  account 
of  the  stock  in  trade  and  effects  in  the  linen-drapery,  haberdashery,  or  mercery 
trade  or  business,  if  then  carried  on  by  the  said  James  Swindells,  shall  amount 
to  the  sum  of  400/. ;  but  in  case,  upon  such  account  to  be  taken  as  aforesaid,  the 
said  stock  in  trade  and  effects  shall  amount  to  less  than  that  sum,  then  if  the  said 
James  Swindells,  his  heirs,  executors,  &c.,  do  and  shall  pay  or  cause  to  be  paid 
unto  the  child  or  children  of  the  said  Elizabeth  E.  by  the  said  Edward  E.,  de- 
ceased, or  the  survivor  of  them,  or  the  issue,  &c.,  in  manner  before  limited,  the 
Bum  of  120/.,  within  the  space  of  twelve  months  next  after  the  decease  of  the  said 
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Elizabeth  E.,  then  the  before  written  obligation  shall  be  void  and  of  none  effect, 
but  the  same  shall  otherwise  be  and  remain  in  fall  force  and  virtue." 

Plea,  that  after  the  solemnization  of  the  marriage,  and  long  before  the  com- 
mencement of  this  suit,  to  wit,  &c.,  the  said  Elizabeth  his  wife  died ;  and  that  long 
before  the  death  of  his  said  wife,  to  wit,  on,  &c.,  James  Swindells  retired  from 
and  ceased,  and  from  thence  hitherto  has  ceased  to  carry  on  the  said  trades  and 
businesses,  or  any  of  them,  or  any  other  trade  or  business  whatever ;  and  that 
at  the  time  of  the  death  of  Elizabeth  he  had  not,  nor  has  he  at  any  time  since 
hitherto  had,  nor  had  he  at  the  time  of  the  commencement  of  this  suit,  or  since, 
nor  has  he  now,  any  stock  in  *trade  or  effects  in  the  linen-drapery,  pgigi 
haberdashery,  and  mercery  trades  and  businesses,  or  in  any  of  them,  or  '^  -* 
in  any  other  trade  or  business  whatever,  and  that  no  account  of  the  said  stock 
in  trade  and  effects  in  the  said  condition  mentioned  was  or  could  be  taken  at 
the  time  of  the  death  of  Elizabeth,  or  at  any  other  time  from  thence  hitherto. 

Replication,  that,  at  the  expiration  of  twelve  months  from  and  after  the  de- 
cease of  Elizabeth,  to  wit,  on,  &c.,  there  were  and.  still  are  living  two  children 
of  Elizabeth  by  Edward  Etchells,  and  lawful  issue  of  another  child  of  Elizabeth 
by  E.  E.,  deceased  in  E.  E/s  lifetime,  to  wit,  &c. 

Special  demurrer,  assigning  for  cause,  that  the  defendant  by  his  plea  had 
pleaded  matter  which  was  a  complete  answer  to  the  declaration,  and  a  complete 
defence  to  this  action,  independent  of  the  fact  of  E.  E.  having  any  children  by 
Edward  Etchells,  yet  that  the  plaintiff  had  not  by  his  replication  answered, 
traversed,  or  denied,  the  matter  so  pleaded,  or  any  part  thereof.  Secondly,  that 
it  appeared  by  the  said  condition  set  out  in  the  plea,  that  the  said  writing  obli- 
gatory was  subject  to  a  condition,  breaches  whereof  ought  to  have  been  assigned 
or  suggested  by  the  replication,  according  to  the  statute;  and  yet  no  breach  was 
80  suggested  or  assigned ;  and  also  that  if  issue  were  joined  on  the  replication, 
snch  issue  would  be  immaterial.     Joinder. 

Wightman  for  the  defendant.  The  replication  is  undoubtedly  bad.  The 
question  will  be,  whether  the  plea  be  good.  The  condition  of  the  bond  makes 
the  payment  of  either  of  the  sums  of  300/.  or  120/.  to  the  children  of  E.  E. 
depend  on  certain  contingencies :  first,  her  death ;  secondly,  the  carrying  on 
of  the  business  ^at  that  time ;  and,  thirdly,  the  taking  an  account  of  r«Q|7i 
the  stock  in  trade.  The  plea  alleges,  that  two  of  these  three  con-  *•  ■' 
tingencies  never  happened ;  and,  consequently,  shows  that  the  money  never  be- 
came payable  to  the  children.  The  words,  "  if  then  carried  on,"  override  the 
whole  condition,  and  make  the  carrying  on  of  the  trade  a  condition  precedent  to 
the  payment  of  either  sum  of  money.  [Taunton,  J.  Is  not  the  sum  of  120/. 
payable  at  all  events  ?]  That  sum  is  to  become  payable  in  case,  ''on  such  an 
account  to  be  taken,  the  stock  in  trade  be  less  than  400/."  The  word  such 
incorporates,  by  reference,  the  preceding  qualification,  that  the  business  be  then 
carried  on.  The  plaintiff  could  not  assign  a  breach  of  the  condition  without 
averring  that  the  business  was  carried  on  by  James  Swindells  at  the  death  of 
the  wife.  Assuming,  even,  that  the  words  of  the  condition  are  in  this  respect 
ambiguous,  still,  being  introduced  for  the  benefit  of  the  obligee,  they  must  be 
construed  favorably  for  the  obligor  and  against  the  obligee :  Sheppara  s  Touch- 
stone, c.  21,  p.  376.  In  Brett  v.  Pildredge,  cited  by  Wyndham,  J.,  in  1 
Siderfin,  102,  "  a  father,  upon  the  marriage  of  his  daughter,  made  a  proviso, 
that  if  his  daughter  should  die  within  two  years,  then  her  husband  should  repay 
500/.  of  her  portion  :  the  daughter  had  issue,  and  afterwards  she  and  her  issue 
died  within  two  years;  and  it  was  adjudged  that  the  husband  should  not  repay 
the  600/.;  for,  by  the  having  of  issue,  the  condition  was  fulfilled."  Construing 
the  words  of  the  condition  here  favorably  for  the  obligor,  there  can  be  no  doubt 
that  the  carrying  on  of  the  trade  at  the  death  of  the  wife  was  a  condition  pre- 
cedent to  any  money  becoming  payable  to  her  children ;  and  then  the  plea  is 
'''good,  because  it  shows  that,  by  the  terms  of  the  condition  itself,  the  ruEoig-i 
money  never  became  payable.  *•        ^ 
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FdUeUj  contriL    The  defendant  has  not  got  rid  of  the  ohligatorj  part  of  the 
bond  by  pleading  that  he  had  ceased,  before  the  death  of  the  wife,  to  oarry  on 
the  business ;  that  he  had  then  no  stock  in  trade  of  which  an  account  could  be 
taken.     In  order  to  take  advantage  of  the  condition  of  the  bond,  he  ought  by 
his  plea  to  have  shown  performance,  or  some  valid  excuse  for  non-performance. 
The  plea  does  not  show  that  the  bond  had  become  void  by  performance  of  the 
condition ;  for  the  condition  makes  the  bond  void,  not  if  J.  S.  shall  cease  to 
carry  on  the  business,  but  if  the  sums  of  money  therein  mentioned  be  paid  to 
the  children  of  the  wife  within  twelve  months  after  her  decease  \  otherwise  the 
bond  is  to  remain  in  full  force  and  virtue.     It  not  being  averred,  therefore,  that 
those  sums  were  paid,  the  bond  remained  in  force.     The  eflfeot  of  the  plea  is, 
not  that  the  defendant  performed  the  condition,  but  that,  by  the  happening  of 
«o  event,  such  performance  had  become  impossible.     But  it  ought  to  have  fur- 
ther shown  that  it  had  become  impossible  by  the  act  of  God,  the  act  of  the  law, 
or  of  the  obligee :  Com.  Dig.  tit.  Condition,  L.  6,  L.  12,  L.  13 ;  Sheppard's 
Touchstone,  p.  372.     It  is  there  said  that,  <<  If  A.  be  bound  to  B.  that  J.  S. 
shall  marry  Jane  G.  by  such  a  day,  and  before  the  day  B.  himself  marry  with 
Jane  G.,  hereby  the  obligation  is  discharged,  and  B.  shall  never  take  advantage 
of  it."     Here  the  ceasing  to  carry  on  the  trade  must  be  taken  to  be  prim&  facie 
the  act  of  the  obligor.     It  is,  therefore,  no  excuse  for  his  non-performance  of 
r*9ld1  ^^  condition:  on  the  contrary,  the  very  *act  was  a  breach  of  the  con- 
L  ^^-^J  dition  ;  Com,  Dig.  Condition,  M.  2,  M.  4.    [Pattbson,  J.    Tbe  words 
^  if  then  carried  on  by  James  Swindells,"  show  that  the  parties  contemplated 
that  it  was  possible  that  James  Swindells  might  or  might  not  carry  on  the 
business  at  the  death  of  his  wife.]     Still  the  plea  must  show  either  performance 
of  the  condition,  or  some  valid  excuse  for  its  non-performance.     To  make  the 
bond  void  by  reason  of  the  business  not  having  been  carried  on  at  the  death  of 
the  wife,  the  condition  must  be  read  as  if  it  declared  that  the  bond  should  be 
void  ''  if  the  business  shall  cease  to  be  carried  on  at  the  death  of  the  said  Eliza- 
beth."   Besides,  the  words  ''  if  not  then  carried  on,"  are  not  in  the  second  part 
of  the  sentence  which  provides  for  the  payment  of  the  120/.     [Littledale,  J. 
Those  words  are  incorporated  therein  by  reference,  because  the  second  part  of 
the  sentence  begins  with  the  words  "  upon  such  account."]     Those  words  im- 
port that  the  obligor  is  to  pay  a  certain  sum  in  the  event  there  specified,  but 
not  that  he  is  to  pay  nothing.     The  true  meaning  of  the  parties  was,  that  if  the 
stock  in  trade  was  worth  400^.,  the  obligor  should  pay  300/.,  but  if  not  worth 
that  sum,  then  120/.;  whether  tho  business  was  or  was  not  carried  on  at  the 
death  of  the  wife.    [Littledale,  J.    The  question  is,  whether  performance  of 
the  condition  has  not  been  rendered  impossible  by  an  event  contemplated  by 
the  convention  of  the  parties ;  whether  it  was  not  their  intention  that  neither 
of  the  sums  should  be  payable  to  the  children  unless  the  business  was  carried 
on,  at  the  death  of  the  wife,  by  James  Swindells.     Denman,  C.  J.     The  par- 
ties may  have  meant,  that  James  Swindells  was  to  exercise  his  discretion 
whether  he  would  carry  on  the  business  or  not.    It  never  could  have  been 
rtwcv\  ^^^^^^  *that  he  should  be  obliged  to  carry  it  on  if  it  were  a  losing 
L        J  concern.]    James  Swindells  having  acquired  by  marriage  the  property 
of  his  wife,  it  is  absurd  to  suppose  that  the  parties  meant  to  leave  it  at  his 
option  to  do  or  not  to  do  the  act  on  which  the  payment  of  the  money  is  made  to 
depend.     But  assuming  that  to  be  the  true  construction  of  the  condition,  then, 
as  performance  before  the  death  of  the  wife  became  impossible  by  the  act  of  the 
obUgor,  the  condition  thereby  became  null  and  void,  and  the  bond  remained  in 
force ;  for  where  the  thing  to  be  done  by  the  condition  is  such  as  in  its  nature 
is  impossible  to  be  done  at  the  time  of  the  making  of  the  obligation,  there  the 
obligation  is  good,  and  the  condition  only  is  void :  Sheppard's  Touchstone,  o. 
21,  p.  372.     Here  the  thins  to  be  done,  though  possible  at  the  time  of  making 
the  obligation,  was  rendered  impossible  before  the  time  for  performance  arrived, 
by  the  act  of  the  obligor.    Suppose  a  bond  were  conditioned  to  pay  A.  600/.,  if 
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the  obligor  shonld  be  at  Kome  within  six  months,  and  he  was  not  there ;  the 
non-performance  of  the  condition  would  be  the  act  of  the  party  himself.  The 
obligatory  part  of  the  bond  would  continue  in  force.  [Patteson,  J.  That 
would  be  an  obligation  to  pay  on  a  condition  that  failed.]  It  may  have  been 
the  very  object  of  the  bond  to  compel  James  Swindells  to  carry  on  the  business. 
The  obligee  could  derive  no  benefit  from  the  obligor's  having  ceased  to  carry  it 
on ;  and  he  ought  to  have  continued  to  do  so,  if  he  meant  to  avail  himself  of 
the  condition. 

Wightmarif  in  reply.  The  true  construction  of  the  bond  is  shown,  not  only 
by  the  words  of  the  condition  itself,  but  by  the  recited  agreement  of  the  parties 
on  '''which  it  is  founded.  That  agreement  was  to  execute  a  bond  to  pay  rj^goii 
to  the  children,  3002.  within  twelve  months  after  the  decease  of  the  wife  ■-  ^ 
in  the  event  thereinafter  specified.  Now,  the  event  after  specified  (independent 
of  the  death  of  the  wife),  is  the  taking  of  an  account  of  the  stock  in  trade  in 
the  business,  if  then  carried  on  by  James  Swindells.  The  obligor,  therefore, 
was  not  bound  to  carry  on  the  business  at  all  events.  If  he  had  fraudulently 
ceased  to  carry  it  on,  that,  if  replied,  might  have  been  an  answer  to  the  plea. 
It  is  not  shown  that  the  discontinuance  of  the  business  was  the  act  of  the  obligor. 
The  profits  of  the  trade  may  have  ceased,  and  the  stock  in  trade  may  have  been 
entirely  consumed  without  his  default.  Then,  assuming  that,  according  to  the 
true  construction  of  the  bond,  the  obligor  might  discontinue  the  trade ;  or  that 
it  ceased  without  bis  default,  the  plea  is  good ;  for  the  fact  stated  in  it  is  a  valid 
excuse  for  non-performance  of  the  condition,  because  it  appears  by  the  former 
part  of  the  record,  that  the  parties  had  expressly  agreed,  that,  on  the  happening 
of  the  event  mentioned  in  the  plea,  the  condition  should  not  be  performed. 
Secondly,  the  plea  is  good,  also,  because  it  shows  that  there  never  was  any  breach 
of  the  condition  or  forfeiture  of  the  bond ;  for  it  alleges  that,  before  the  death 
of  the  wife,  an  event  happened  which  rendered  any  performance  or  breach  impos- 
sible :  and  the  case  is  not  one  of  those  (which  are  extreme  ones)  where  the 
oblisee  becomes  entitled  to  consider  the  obligation  as  single  :  for  the  words  are 
neither  insensible ;  nor  was  the  condition  impossible  at  the  time  of  making,  or 
against  law.    Com.  Dig.  tit.  Obligation,  E.* 

^Denman,  G.  J.  It  is  impossible  to  say  that  this  is  a  clear  case  on  pj^q^oi 
either  side.  It  struck  me,  at  first,  that,  by  the  condition  of  the  bond,  *-  ^^"^^ 
the  thing  to  be  done  by  the  obligor  was  made  to  depend  on  a  contingency  which 
had  not  happened,  and  therefore  he  was  not  bound  to  do  it.  I  thought  that,  as 
James  Swindells  had  ceased  to  carry  on  the  business  before  the  death  of  his  wife, 
and  there  was  then  no  stock  in  trade  of  which  an  account  could  be  taken,  the 
money  had  not  become  payable  to  the  children  of  the  wife;  and  I  now  think 
that  first  impression  was  correct.  The  true  construction  of  the  condition  appears 
to  me^to  be,  that  James  Swindells  was  to  have  an  option  to  carry  on  the  business  or 
not ;  and  if  that  be  so,  then  the  fact  stated  in  the  plea,  that  he  had  ceased  to  do  so 
before  the  death  of  his  wife,  and  that  there  was  then  no  stock  in  trade  of  which  an 
account  could  be  taken,  was  a  sufficient  excuse  for  non-performance,  because  the 
parties  agreed  in  effect  that  it  shonld  be  so ;  as  appears  by  the  condition  of  the 
Dond  set  out  on  oyer.  Besides,  I  am  not  prepared  to  say  that  it  must  be  taken 
on  these  pleadings,  that  the  cessation  of  the  trade  was  the  act  of  the  obligor.  I 
think  we  shall  violate  no  rule  of  law,  by  holding  that  the  defendant  is  entitled 
to  judgment  on  the  ground  either  that  non-performance  of  the  condition  was  ex« 
ousable,  because,  by  the  contract  between  the  parties,  it  was  not  to  be  performed 
in  the  event  alleged  in  the  plea,  or  on  the  ground  that  the  trade  may  have  come 
to  a  determination  without  any  default  of  the  obligor. 

^LiTTLEDALB,  J.  I  am  of  the  same  opinion.  It  is  said  that  there  i-maqi 
must  be  performance  of  the  condition,  or  a  lawful  excuse  for  non-perform-  L        -' 

»  This  case  was  argued  bj  Wiphtmant  on  Friday,  th^lTth  of  January,  in  the  absence  of 
Follett;  irhen  the  Court  gave  judgment  nisi  for  defendant  Afterwards,  on  the  same 
da  J,  FoUett  was  heard  for  the  plaintiff;  and  Wiffhtman  was  heard  in  reply  on  the  24th  of 
January,  when  the  Court  gave  final  judgment. 
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aDce;  that  there  can  only  be  such  lawful  excuse  where  performance  has  become 
impoBsibie  by  the  act  of  God,  the  act  of  law,  or  of  the  obligee  ;  and  tliat  here  it 
became  impossible  by  the  act  of  the  obligor,  because  he  might  have  continued 
to  carry  on  the  business.  But  it  seems  to  me  that,  according  to  the  true  con- 
struction of  this  condition,  the  obligor  was  not  bound  at  all  events,  to  oarYy  on 
the  business ;  and  if  not,  the  plea  in  bar,  that  it  was  not  carried  on  at  the  death 
of  Mrs.  Etchellsy  is  a  good  answer  to  the  action. 

Taunton,  J.  The  language  of  the  condition  is  very  much  involved.  The 
payment  of  the  money  is  made  to  depend  on  several  contingencies ;  if,  at  the 
death  of  the  wife,  the  business  is  carried  on  by  James  Swindells,  and  if,  upon 
an  account  taken,  the  stock  shall  be  of  such  or  such  a  value.  As  no  account 
was  taken,  or  could  be,  at  the  death  of  the  wife,  and  the  business  had  then 
ceased,  I  think  the  plea  is  good;  and  I  am  not  prepared  to  say,  that  the  circum- 
stance of  its  not  being  possible  to  take  an  account  of  the  stock  at  the  wife's 
death,  necessarily  implies  that  there  was  misconduct  in  the  defendant,  or  that 
he,  by  his  improper  act,  had  rendered  the  taking  of  such  an  account  impos- 
sible. 

Patteson,  J.  The  condition  of  this  bond  must  be  construed  like  other 
agreements,  looking  at  what  is  contained  within  the  four  corners  of  the  instru- 
r*9^41  ^^^^  ^^  ^  ^^^^  ^^^^  ^^  ^'^  absurd  to  leave  it  at  the  option  of  the  *party 
■-  "  -^  bound  to  do  or  not  to  do  the  act  on  which  the  money  was  to  become  pay- 
able; and  it  is  not  denied,  that  the  parties  might  so  agree,  and  the  only  ques- 
tion is,  whether  they  have  done  so  here  or  not.  The  condition  is,  that  if  J.  S. 
shall,  within  the  space  of  twelve  months  after  the  death  of  the  wife,  pay  to  her 
children  then  living,  300/.,  if,  upon  an  account  taken,  the  stock  in  trade  in  the 
business  (if  then  carried  on  by  J.  S.)  shall  amount  to  400/. ;  but  in  case,  upon 
such  account  to  be  taken,  it  should  amount  to  less,  then  120/.  Now,  on  the  face 
of  the  condition  itself,  I  think  it  was  meant  to  be  in  the  option  of  J.  S.  to  put 
an  end  to  the  trade  if  he  thought  proper  so  to  do.  Suppose  the  condition  had 
been  to  pay  the  children  six  months  after  the  obligor's  marriage,  if  it  took  place; 
the  obligor  would  not  be  bound  to  marry.  Here  the  condition  is  to  pay  the 
money  to  the  children  of  the  wife,  provided  at  her  death,  J.  Swindells  shall 
carry  on  the  business.  It  is  expressly  provided,  that  800/.  shall  be  paid  if  the 
stock  in  trade  amount  to  400/.,  and  if  it  amounts  to  less  than  that  sura,  then 
120/.  only.  It  is  clear,  therefore,  that  the  parties  contemplated  that  the  obligor 
might  diminish  the  value  of  the  stock ;  and  if  so,  why  might  they  not  agree  that 
he  should  destroy  it  altogether  ?  I  think  the  plea  is  good,  and  that  the  defen- 
dant is  entitled  to  judgment.  Judgment  for  the  defendant. 


p^Qnci*THOMPSON  and  Another  v,  JAMES  PERCIVAL  and  CHARLES 
L  ^^^i  PERCIVAL. 

A  and  B.  dissolved  partnership,  and  agreed  that  the  husiness  should  be  carried  on  by 
B.  alone;  and  that  he  should  receive  and  pay  all  debts.  Sufficient* partnership  funds 
vere  left  in  his  possession.  C,  a  creditor  of  the  firm,  afterwards  applied  for  payment  of 
bis  debt  to  B.,  who  informed  him  that  A.  knew  nothing  of  his  debt,  and  that  he,  C,  must 
look  to  B.  alone.  G.  then  drew  a  bill  on  B.,  which  he  accepted,  but  which  was  after- 
wards dishonored :  Held,  in  an  action  brought  by  G.  against  A.  and  B.  (the  latter  having 
become  bankrupt),  that  it  was  a  question  for  the  jury,  whether  it  had  been  agreed 
between  G.,  the  creditor,  and  B.,  that  the  former  should  accept  B.  as  his  sole  debtor, 
and  take  his  acceptance  in  satisfaction  of  the  debt  due  from  both :  Held,  further,  that 
such  an  agreement  and  receipt  of  the  bill  would  be  a  good  defence  to  A/s  suit,  by 
way  of  accord  and  satisfaction ;  and  that  the  fact  of  B.  baring  had  the  partnership 
effects  left  in  his  hands,  and  having  agreed  with  A.  to  pay  all  the  partnership  debts, 
was  evidence  of  an  authority  from  A.  to  make  such  agreement  on  his  behalf. 

After  a  rule  for  a  new  trial  had  been  granted  on  the  above  grounds,  A.  also  became 
bnnkrupt,  but  G.  did  not  prove  his  debt  under  the  commission.  A.'b  attorney  having 
carried  down  the  record  by  proviso,  G.  applied  for  a  stet  processus,  alleging  that  he 
eould  derive  no  benefit  from  proceeding.     The  Gonrt  refused  to  interfere. 
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This  was  an  action  for  goods  sold  and  delivered.  Tho  defendant,  Charles, 
pleaded  the  general  issue.  The  defendant,  James,  pleaded  his  bankruptcy,  see 
2  B.  &  Ad.  968 ',  and,  as  to  him,  a  nolle  prosequi  was  entered.  On  the  trial 
before  Denman,  0.  J.,  at  Guildhall,  after  Hilary  term,  1838,  the  following 
&ct8' appeared  : — The  defendants  were  in  partnership  until  the  22d  of  Deoem* 
ber,  1829,  when  an  advertisement  was  inserted  in  the  London  Gazette, 
announcing  the  dissolution  of  the  partnership,  and  that  the  business  would  be 
carried  on  by  the  defendant  James,  who  would  receive  and  pay  all  debts.  The 
chief  part  of  the  goods  in  question  was  delivered  before  the  dissolution :  the 
other  part  was  ordered  by  James  Percival  after  the  22d  of  December.  It  did 
not  appear  that,  when  these  goods  were  delivered,  the  plaintiffs  had  had  notice 
of  the  dissolution.  On  the  dissolution,  effects  were  left  in  the  hands  of  James 
sufficient  to  pay  the  debts  due  from  the  partnership.  In  the  beginning  of  1830, 
the  plaintiffs'  collector  applied  for  the  balance  ''^to  James  Percival,  who  r^qntn 
told  him  that  Charles  knew  nothing  of  these  transactions,  and  that  the  ^  -* 
plaintiffs  must  look  to  him  (James)  alone.  The  plaintiffs  afterwards  drew  a 
Dill  on  James,  at  three  months,  for  the  mixed  amount,  which  was  accepted  by 
James,  and  dishonored ;  and  the  plaintiffs  gave  him  time  to  pay,  but  eventually 
brought  this  action  against  both  defendants.  Upon  these  facts,  a  verdict  was 
taken  for  the  full  amount  claimed,  with  leave  to  move  for  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  the  plaintiffs  had  discharged  Charles  Percival 
from  the  debt.     A  rule  nisi  having  been  obtained  for  that  purpose, 

Sir  J,  Scarlett  and  Chilton  in  last  Michaelmas  Term  showed  cause.^  Charles 
the  retiring  partner  was  not  discharged  from  his  liability  by  reason  of  the  plain* 
tiffs'  having  taken  James's  acceptance,  which  was  afterwards  dishonored. 
Charles  was  originally  liable  as  principal,  and  must  continue  liable,  unless  the 
debt  appears  to  have  been  satisfied,  and  it  lies  upon  him  to  show  that  he  is 
discharged  from  that  liability.     There  was  no  evidence  of  any  promise  by  the 

Slaintiffs  to  release  Charles.  They  ought  to  have  done  some  act  to  discbarge 
im.  Their  drawing  the  bill  upon  the  remaining  partner  was  a  mere  com- 
pliance with  the  terms  of  the  notice  that  he  would  pay  all  debts  of  the  firm. 
David  V.  Ellice,  5  B.  &  C.  196,  is  an  authority  to  show  that  that  act  was  not 
sufficient  to  discharge  the  outgoing  partner.  There,  one  of  several  partners 
retired,  and  notice  was  given  to  a  creditor  of  the  firm,  that  the  remaining  part- 
ners  had  assumed  the  funds,  and  would  discharge  the  partnership  debts :  the 
^creditor  assented  to  this  arrangement,  and  the  debts  due  from  the  old  r«QQ7i 
firm  were  transferred  to  the  account  of  the  new ;  the  creditor  afterwards  ^  '^  -' 
drew  on  the  new  firm  for  a  part  of  his  balance,  which  was  paid ;  but  that  firm 
subsequently  becoming  insolvent,  he  brought  an  action  for  the  remainder 
against  all  the  members  of  the  old  firm ;  and  it  was  held  that  the  retiring 
partner  was  liable  for  the  debts  incurred  before  the  dissolution  of  the  partner- 
ship. [Parke,  J.  This  case  differs  from  that,  because  here  when  the  bill  was 
drawn,  the  plaintiffs  were  told  they  were  to  look  to  James  Percival  alone.] 
There  was  no  agreement  by  the  plaintiffs  to  discharge  Charles  the  retired 
partner.  [Parke,  J.  There  was  strong  evidence  of  such  an  agreement.] 
There  was  no  consideration  for  a  promise  by  the  plaintiffs  to  discharge  Charles. 
Their  takiug  the  acceptance  of  the  one  partner  did  not  change  the  nature  of  the 
original  debt,  which  was  the  debt  of  the  two.  The  mere  liability  of  the  one 
partner  on  the  bill  is  no  consideration  for  the  plaintiffs'  discharging  the  other. 
In  David  v.  Ellice,  5  B.  &  C.  196,  there  was  much  stronger  evidence  of  an 
agreement  by  the  creditor  to  discharge  the  retiring  partner;  for  the  balance  due 
to  him  was  transferred  to  his  credit  by  the  new  firm,  and  he  was  informed  of  it, 
and  assented  to  it,  and  afterwards  drew  on  the  new  firm  for  a  part  of  the  balance, 
and  they  accepted  and  paid  his  bill.  [Parke,  J.  The  decision  in  that  case 
was  not  satisfactory  to  the  profession.  Suppose  the  plaintiffs  and  the  two 
partners  had  met  together,  and  the  outgoing  partner  had  then  agreed  to  trans- 

>  Before  Dbhkan,  G.  J.,  Pabxi,  Taxtvtoh,  and  Patrson,  Js. 
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fer  all  the  effects  to  the  continaing  partner,  and  the  creditor  had  agreed  to  look 
r^osLi  ^^  ^^^  ^^^Jf  ^^^  ^^  ^^®A  *drawn  the  hill  upon  him.]  The  transfer  of 
^  ^  the  fands  by  the  outgoing  to  the  continuing  partner  would  be  no  con- 
uderation  for  a  promise  by  the  creditor  to  release  the  retired  partner.  In  Lodge 
V.  Dicas,  8  B.  &  A.  611,  on  a  dissolution  it  was  agreed  between  the  two  part- 
ners, that  one  should  take  upon  himself  to  discharge  a  debt  due  to  a  particular 
ereditor,  who  was  informed  of  the  agreement,  and  expressly  undertook  to 
exonerate  the  other  partner  from  all  responsibility ;  yet,  as  the  debt  was  not 
satisfied  by  the  one,  nor  any  fresh  security  given,  the  promise  of  the  creditor 
was  decided  by  this  Court  to  be  without  consideration,  and,  therefore,  not  to 
constitute  any  defence  to  an  action  brought  by  him  against  both  partners.  In 
Bedford  v,  Beakin,  2  B.  &  A.  210,  one  of  three  partners,  after  a  dissolution  of 
partnership,  undertook  by  deed  to  pay  a  particular  partnership  debt  on  two  bills 
of  exchange,  and  that  was  communicated  to  the  holder,  who  consented  to  take 
the  separate  notes  of  the  one  partner  for  the  amount,  strictly  reserving  bis 
right  of  action  against  all  the  three,  and  retained  possession  of  the  original 
buls;  the  separate  notes  having  proved  unproductive,  it  was  held  that  the 
creditor  might  still  resort  to  his  remedy  against  the  other  partners,  and  that 
the  taking  the  separate  notes,  and  afterwards  renewing  them  several  times,  did 
not  amount  to  satisfaction  of  the  joint  debt.  Here,  even  if  James  be  considered 
not  as  a  partner,  but  as  a  mere  agent  (after  the  dissolution)  of  Charles,  for  the 
purpose  of  paying  the  debts  of  the  firm,  the  latter  is  not  discharged  by  reason  of 
the  plaintiffs'  having  taken  the  security  of  James :  Robinson  v.  Read,  9  B.  & 
rmqaa-]  ^-  ^^*  There  a  tradesman  having  supplied  goods  to  a  ship,  *sent  in  his 
L  ^  account  to  the  owner's  agent  and  ship's  husband,  and  took  his  acceptance 
at  three  months  (the  usual  credit)  for  the  amount,  deducting  discount;  and 
when  the  bill  became  due,  consented  to  a  renewal  of  it,  adding  interest ;  he 
afterwards  in  like  manner  topk  a  third  acceptance  which  was  dishonored,  and 
the  agent  then  failed,  the  balance  in  his  hands  in  favor  of  the  ship-owner  having, 
during  all  this  time,  exceeded  the  amount  of  the  bill,  which  was,  however, 
unknown  to  the  principal,  he  never  having  inspected  the  agent's  accounts.  It 
was  held  that  the  tradesman  might  sue  the  ship-owner  for  the  amount  of  his 
claim,  and  that  it  was  not  discharged  by  the  plaintiff's  having  taken  the 
acceptance  of  the  agent,  and  suffered  it  to  be  renewed. 

Sir  «/.  CampheU,  Solicitor-General,  and  Hogginsj  contrii.  Lodge  v.  Dicas,  3 
B.  &  A.  611,  was  decided  on  the  ground  that,  as  the  debt  was  not  satisfied  by 
the  continuing  partner,  nor  any  security  given,  the  promise  of  the  creditor  to 
exonerate  the  retiring  partner  was  without  consideration.  Here  there  is  a  con- 
sideration for  such  promise.  A  consideration  may  arise  either  from  an  advan- 
tage accruing  to  the  party  to  whom  the  promise  is  made,  or  a  prejudice  to  the 
promisee.  Here,  the  plaintiffs,  who,  before  they  took  the  bill,  must  have  been 
aware  of  the  agreement,  bet  ween  the  two  parties,  that  James  should  carry  on  the 
business,  and  that  the  effects  should  remain  with  him,  and  that  he  should  pay 
all  debts,  did  not  press  James  to  pay  their  debt,  but  gave  him  credit  and  took 
his  acceptance,  and  when  the  bill  was  dishonored,  they  again  gave  him  a  fresh 
p^QOA-i  credit.  If  they  had  pressed  *James  in  the  first  instance,  they  might 
I-  -*  have  obtained  payment ;  and  if  he  had  not  paid,  and  they  had  had  re- 
eonrse  to  Charles,  he  might  have  withdrawn  his  funds.  The  latter  must  have 
been  prejudiced  by  their  not  enforcing  payment.  In  Bedford  v.  Deakin,  2  B. 
k  A.  210,  there  was  no  evidence  of  any  agreement  by  the  creditor  to  discharge 
the  retiring  partner ;  but,  on  the  contrary,  there  was  an  express  reservation  of 
his  rights  against  all  three.  In  Evans  v.  Dnimroond,  4  Esp.  N.  P.  C.  89,  a 
partnership  debt  was  paid  by  a  bill  of  exchange,  which,  when  due  and  after 
notice  of  dissolution,  was  renewed  by  the  creditor's  taking  the  separate  bill  of 
the  remaining  partner.  There  Lord  Kenton  said, — '^  Is  it  to  be  endured,  that 
when  partners  have  given  their  acceptance,  and  where,  perhaps,  one  of  two 
partners  has  made  provision  for  the  bUl,  that  the  holder  shall  take  the  sole  bill 
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of  the  other  partner,  and  yet  hold  both  liable?  I  am  of  opinion,  that  when  the 
holder  chooses  to  do  so,  he  discharges  the  other  partner.  Here  the  plaintiffs 
have  taken  the  bill  of  C.  (the  continuing  partner),  after  he  admits  that  he  was 
informed  that  D.  (the  retired  partner)  had  nothing  to  do  with  the  concern.  It 
is  a  reliance  on  the  sole  security  of  C,  and  discharges  the  defendant."  Id  Reed 
V.  White,  5  Esp.  N.  P.  C.  122,  the  action  was  brought,  for  cordage  sold,  against 
the  defendants  as  owners  of  a  ship.  The  plaintiff  took  White's  bill,  who  was 
the  managing  owner,  or  ship's  husband,  for  the  amount,  which  was  dishonored 
and  renewed,  and  again  dishonored.  For  the  other  defendants  it  was  insisted, 
that  the  plaintiff  had  discharged  the  other  owners,  who,  in  ignorance  of  this 
mode  of  dealing  between  the  plaintiff  ""and  White,  had  suffered  him  to  r^goi  i 
receive  large  sums  of  the  East  India  Company  for  freight,  which  they  ^  -* 
would  otherwise  have  detained.  Lord  Ellenborou6u  there  said, — "  If  the 
plaintiff,  dealing  with  White  separately,  has  adopted  him,  he  'has  discharged  the 
others,  and  must  have  a  verdict  against  him." — *'  The  question  is,  whether  it" 
(the  bill)  <<  was  intended  as  a  settlement  with  him  alone,  and  adopting  him  as 
the  single  debtor."  Then,  assuming  that  James  may  be  considered  the  agent  of 
Charles  for  the  purpose  of  paying  the  partnership  debts,  here  the  plaintiffs  have 
voluntarily  given  an  enlarged  credit  to  the  ageut  by  taking  his  acceptance,  and 
Charles  is  thereby  placed  in  a  worse  situation  than  he  otherwise  would  have 
been,  and  therefore  discharged  :  Strong  t;.  Hart,  6  B.  &  C.  160;  Smith  v.  Fer- 
rand,  7  B.  &  C.  19.  A  receipt  given  by  a  creditor  to  an  agent  will  not  operate 
as  a  discharge  to  the  principal  unless  the  latter  appear  to  have  dealt  differently 
with  his  agent  in  consequence  of  the  receipt,  as  by  passing  the  sum  in  his  ac- 
counts, and  giving  him  further  credit  on  the  faith  of  that  voucher.  Wyatt  v. 
The  Marquis  of  Hertford,  3  East,  467,  and  Robinson  v.  Read,  9  B.  &  C.  449, 
proceeded  expressly  on  the  ground  that  the  creditor  had,  by  taking  the  bill  of 
the  agent  of  the  debtor,  obtained  no  advantage,  and  the  principal  debtor  had 
sustained  no  prejudice.  Here  Charles  Percival  was  prejudiced  by  the  plaintiff 
taking  the  acceptance  of  James  instead  of  insisting  on  payment,  because  his 
funds  were  thereby  suffered  longer  to  remain  in  the  hands  of  James,  and  were 
ultimately  lost.  Cur.  adv,  vulL 

*D£NMAN,  C.  J.,  in  this  term  delivered  the  judgment  of  the  Court,  r^ooi 
After  stating  the  facts  of  the  case,  and  observing  that  as  it  did  not  ap-  I-  ^ 
pear  that  the  plaintiffs  had  any  notice  of  the  dissolution  at  the  time  either  of  the 
order  or  delivery  of  the  goods,  there  was  no  difference  between  that  part  of  the 
debt  contracted  before  and  that  contracted  after  the  dissolution,  his  Lordship 
proceeded  as  follows : — 

It  appears  to  us,  that  the  facts  proved  raised  a  question  for  the  jury,  whether 
it  was  agreed  between  the  plaintiffs  and  James,  that  the  former  should  accept 
the  latter  as  their  sole  debtor,  and  should  take  the  bill  of  exchange  accepted  bj 
him  alone,  by  way  of  satisfaction  for  the  debt  due  from  bpth.  If  it  was  so  agreed, 
we  think,  that  the  agreement  and  receipt  of  the  bill  would  be  a  good  answer  on 
the  part  of  Charles  Percival  to  this  demand,  by  way  of  accord  and  satisfaction. 
It  is  not  necessary  to  determine  whether  the  assent  of  Charles  to  this  agreement 
was  necessary,  in  order  to  give  it  such  an  operation  :  because  if  it  was,  there  is 
evidence  of  a  delegation  by  Charles  to  James  to  make  such  an  agreement,  for 
James  had  the  partnership  effects  left  in  his  hands,  and  was  to  pay  all  the  part- 
nership debts.  It  cannot  be  doubted,  but  that  if  a  chattel  of  any  kind  had  been, 
by  the  agreement  of  the  plaintiffs,  and  both  the  defendants,  given  and  accepted 
in  satisfaction  of  the  debt,  it  would  have  been  a  good  discharge.  It  is  not  re- 
quired that  the  chattel  should  be  of  equal  value,  for  the  party  receiving  it  ia 
always  taken  to  be  the  best  judge  of  that  in  matters  of  uncertain  value,  Andrew 
V.  Boughey,  Dyer,  75  a.  Nor  can  it  be  questioned  but  that  the  bill  of  exchange  of 
third  persons,  given  and  accepted  in  satisfaction  of  the  '''debt,  would  be  piicoooi 
a  good  discharge.  But  it  is  conteiid9d  that  the  acceptance  of  a  bill  of  ^  ^ 
exchange  by  one  of  two  debtors  cannot  be  a  good  satisfaction^  because  the  ere* 
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ditor  gets  Dothing  which  he  had  not  before.  The  written  security,  however, 
which  was  negotiable  and  transferable,  is  of  itself  something  different  from  that 
which  he  had  before ;  and  many  cases  may  be  conceiyed  in  which  the  sole  liability 
of  one  of  two  debtors  may  be  more  beneficial  than  the  joint  liability  of  two, 
either  id  respect  of  the  solvency  of  the  parties,  or  the  convenience  of  the  remedy, 
as  in  oases  of  bankruptcy,  or  survivorship,  or  in  various  other  wavs;  and 
whether  it  was  actually  more  beneficial  in  each  particular  case,  cannot  be  made 
the  subject  of  inquiry. 

The  cases  of  Lodge  v.  Dicas,  3  B.  &  A.  611,  and  David  v.  Ellice,  5  B.  &  0. 
196,  are  said  to  be  against  this  view  of  the  law.  In  the  former,  however,  no 
new  negotiable  security  was  given',  nor  does  the  difference  between  the  joint  lia- 
bility of  two,  and  the  separate  liability  of  one,  appear  to  have  been  brought 
under  the  consideration  of  the  Court.  In  the  latter,  no  bill  of  exchange  was 
given,  and  that  decision,  on  consideration,  is  not  altogether  satisfactory  to  us. 
We  caDUOt  but  think  that  there  was  abundant  evidence  in  that  case  to  go  to  a 
jury  (and  upon  which  the  Court  might  have  decided),  of  the  payment  of  the 
old  debt  by  Inglis,  Ellice  and  Co.,  to  the  plaintiff,  and  a  new  loan  to  the  new 
firm ;  which  might  have  been  as  well  effected  by  a  transfer  of  account  by  mu- 
tual consent  as  by  actual  payment  of  money. 

The  cases  of  Evans  v.  Drummond,  4  Esp.,  N.  P.  C.  92,  and  Reed  v.  White,  5 
p^g^l  Esp.,  N.  P.  C.  l22,  are  authorities  the  other  way.  In  the  former,  *Lord 
L  -*  Kenton  points  out  forciby  the  altered  relation  of  the  parties  by  the  sub- 
stitution of  the  bill  of  the  remaining  partner  for  that  of  the  firm  ;  and  it  is  dif- 
ficult to  see  on  what  ground  he  decided  the  case,  unless  upon  this,  viz.,  that 
such  substitution  under  an  agreement  operated  as  a  satisfaeiion,  as  far  as  re- 
garded the  retiring  partner ;  and  in  Reed  v.  White,  Lord  Ellenborough  acted 
upon  that  authority,  and  so  directed  a  special  jury  of  merchants,  who  entirely 
agreed  with  him.  These  cases  were  afterwards  brought  to  the  notice  of  Lord 
ELLENBoaouGH,  who  expressed  his  approbation  of  them,  in  Bedford  v.  Deakin, 
2  Stark.  N.  P.  C.  178.  That  case,  however  (which  was  also  before  the  court 
in  2  B.  &  A.  210),  was  distinguished  from  them,  because  the  creditor  there  ex- 
pressly reserved  the  liability  of  the  original  debtors. 

If,  therefore,  the  plaintiffs  in  this  case  did  expressly  agree  to  take,  and  did 
take  the  separate  bill  of  exchange  of  James  in  satisfaction  of  the  joint  debt, 
we  are  of  opinion  that  his  so  doing  amounted  to  a  discharge  of  Charles.  No 
point  was  expressly  made  at  the  trial  as  to  the  proof  of  such  agreement,  nor 
was  it  required  that  the  question  should  be  put  specifically  to  the  jury.  We 
think  that  this  ought  to  be  done,  and  consequently  the  rule  must  be  made  abso- 
lute for  a  new  trial.  Rule  absolute. 

In  February,  1834,  Charles  Percival  became  bankrupt.  On  the  3d  of  May 
his  attorney  gave  notice  that  he  should  carry  down  the  cause  by  proviso ;  and  it 
was  so  carried  down  on  the  3d  of  June,  without  the  concurrence  of  Charles  Per- 
cival's  assignees.  The  plaintiffs  had  not  proved  under  the  commission. 
r*^351  *^^^^on)  ^Q  Trinity  term,  1834,  moved,  on  behalf  of  the  plaintiffs, 
^  -*  for  a  stet  processus,  on  the  ground  that  they  would  otherwise  be  com- 
pelled to  proceed  in  this  action,  without  any  possibility  of  benefit  if  the  cause 
went  on,  inasmuch  as  the  certificate  would  be  a  bar  to  debt  and  costs,  if  they 
obtained  a  verdict;  and  he  contended  that,  under  6  G.  4,  c.  16,  s.  59,^  the  Court 
had  an  equitable  power  to  grant  this  rule. 

>  It  enacts,  <*that  no  creditor  who  has  brought  any  action,  or  instituted  anj  suit  against 
any  bankrupt,  in  respect  of  a  demand  prior  to  the  bankruptcy,  or  which  might  hare 
been  proved  as  a  debt  under  the  commission  against  such  banlmipt,  shall  prore  a  debt 
under  such  commission,  or  have  any  claim  entered  upon  the  proceedings  under,  such 
commission,  without  relinquishing  such  action  or  suit;"  and  afterwards,  that  *<the 
proTing  or  claiming  a  debt  under  a  commission  by  any  creditor  shall  be  deemed  an  elec- 
tion by  such  creditor  to  take  the  benefit  of  such  commission,  with  respect  to  the  debt  so 
proved,  provided  that  such  creditor  shall  not  be  liable  to  the  payment  to  such  bankrupt 
or  his  assignees  of  the  costs  of  such  action  or  suit  so  relinquished  by  him." 
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Hoggin*  showed  cause  in  the  first  instance.  The  application  is  novel.  The 
statute^  6  0.  4,  c.  16,  s.  59,  gives  the  plaintiffs  the  choice  between  the  two 
courses  of  continuing  the  action,  or  proving  under  the  commissit^n.  As  they 
have  not  proved,  they  must  be  held  to  have  elected  to  proceed  in  the  action. 
Again,  Charles  Percivars  attorney  has  a  right  to  take  the  record  down  by  pro- 
viso, in  order  to  enforce  his  lien  for  bis  costs  in  the  event  of  the  plaintiffs  failing 
to  obtain  a  verdict.  The  bankrupt  had  the  right  himself  of  carrying  the  cause 
down  by  proviso  ]  for  if  this  application  were  to  succeed,  his  own  attorney's 
costs  would  be  proved  against  the  estate. 

Lord  Denman,  0.  J.  It  does  not  appear  that  any  authority  can  be  produced, 
sanctioning  our  interference  ^in  this  case ;  and  in  default  of  a  direct  au-  r«<)q/«i 
thority,  we  see  no  ground  for  our  granting  the  application.  The  plain-  ■-  ^ 
tiffs  were  the  best  judges  as  to  the  propriety  of  commencing  the  action  in  the 
first  instance ;  and  they  have  not  elected  to  take  the  course  pointed  out  by  the 
fifty-ninth  section  of  the  bankrupt  act,  of  proving  under  the  commission  and 
abandoning  the  action. 

LiTTLEDALK,  J.,  Taunton,  J.,  and  Williams,  J.,  concurred. 

Rule  discharged. 


SADLER  v.  NIXON.    Jan.  VI. 

One  of  several  partners  in  trade,  who  pays  money  on  account  of  his  co-partners,  cannot 
maintain  an  action  against  them  for  contribution  on  the  ground  that  he  made  such 
payment  not  voluntarily,  but  by  compulsion  of  law. 

Assumpsit  for  money  paid  by  the  plaintiff  to  the  defendant's  use,  &c.  At 
the  trial  before  Denman,  0.  J.,  at  the  London  sittings  after  last  Michaelmas 
term,  the  following  appeared  to  be  the  facts  of  the  case :  The  plaintiff,  the  de- 
fendant, and  another  person,  being  co-partners  in  trade,  employed  a  builder  to 
repair  a  building  which  was  their  joint  property,  and  in  which  they  carried  on 
their  trade.  The  builder  brought  an  action  against  the  three  co-partoers  for  the 
repairs,  and  obtained  judgment,  but  took  the  plaintiff  only  in  execution,  who,  in 
order  to  regain  his  liberty,  paid  the  whole  debt.  The  present  action  was  brought 
to  recover  one-third  of  the  money  so  paid.  It  was  contended  that  the  plaintiff, 
one  of  the  three  joint  cod  tractors,  having  been  compelled  to  pay  money  which 
his  co-contractors  were  jointly  liable  to  pay,  was  entitled  to  '''maintain  p^cnnY-i 
this  action.  On  the  other  band,  it  was  said  that  the  plaintiff  and  the  de-  ■-  ^  -' 
fendants  in  the  first  action  being  not  merely  co-contractors,  but  co-partners  in 
trade,  one  of  them  could  not  maintain  an  action  against  the  other  to  recover 
money  paid  on  account  of  the  firm,  but  that  his  remedy  was  by  bill  in  equity  \ 
the  reason  why  an  action  at  law  in  such  a  case  was  not  maintainable,  being,  that 
it  would  be  useless  for  one  partner  to  recover  what,  upon  taking  a  general  ac- 
count among  all  the  partners,  he  might  be  liable  to  refund,  and  this  objection 
applying  as  well  to  a  compulsory  as  to  a  voluntary  payment.  The  Lord  Chief 
Justice  was  of  that  opinion,  and  nonsuited  the  plaintiff,  but  reserved  liberty  to 
him  to  move  to  enter  a  verdict. 

F.  Pollock  on  a  former  day  in  this  term  moved  accordingly.  It  may  be  con- 
ceded that  where  one  partner  voluntarily  makes  a  payment  on  account  of  the 
others,  he  cannot  maintain  an  action  at  law  against  his  copartners )  but  it  is 
otherwise  where  the  payment  is  by  compulsion.  In  Merryweather  v.  Nixan,  8 
T.  R.  186,  where  there  had  been  a  recovery  in  tort  against  two  defendants,  and 
the  whole  damages  were  levied  on  one,  it  was  held  that  the  one  could  not  recover 
a  moiety  against  the  other  for  his  contribution ;  Lord  Kenyon  there  said,  that 
he  had  never  before  heard  of  such  an  action  having  been  brought,  where  the 
former  recovery  was  for  a  tort ;  and  ''  that  the  distinction  was  clear  between  this 
case  and  that  of  a  joint  judgment  against  several  defendants  in  an  action  of 
assumpsit."     It  may  be  said,  that  that  dictum  only  goes  to  ahow  that  oontribu- 
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P^Qo-i  tion  can  be  recovered  at  *law  where  parties  have  become  jointly  liable  in 
I-  -'an  insalated  transactioQ,  and  not  where  there  is  a  partnership }  but  it  can 
make  no  difference  whether  the  parties  were  joint  contractors  in  the  particular 
transaction  only,  or  in  several  others.  The  principle  on  which  the  plaintiff  is 
entitled  to  recover  is,  that  he  has  been  compelled  to  pay  out  of  his  own  funds 
money  which  the  defendant  was  jointly  liable  to  pay.  [Pattebon,  J.  In 
Helme  v.  Smith,  7  Bing.  709,  a  part-owner  of  a  ship,  who,  as  ship's  husband, 
had  incurred  the  expense  of  outfit,  sued  another  part-owner  for  his  share 
of  the  expense ;  it  was  answered  that  no  action  lay,  inasmuch  as  the  plaintiff 
and  defendant  appeared  to  be  partners ;  and  Tindal,  0.  J.,  there  said,  <<  If, 
indeed,  the  plaintiff  and  defendant  were  partners,  there  is  an  end  of  the 
question ;  but  part-owners  of  a  ship  are  not  necessarily  partners."]  In  that 
case,  the  part-owner  had  paid  the  money  voluntarily  and  not  by  compulsion. 

Our.  adv.  vult. 
Lord  Denman,  C.  J.  now  delivered  judgment,  and  said,  the  Court  were  of 
opinion  that  there  was  no  ground  for  the  distinction  taken  on  the  part  of  the 
plaintiff;  and,  therefore,  there  would  be  no  rule.  Rule  refused. 


*The  KINO  V.  The  Inhabitants  of  ST.  CUTHBERT,  WELLS. 

Jan,  18. 

On  special  ease,  the  sessions  found  that  J.  £.  by  indenture  in  1774,  was  put  apprentice 
to  P.  for  and  in  respect  of  W/s  estate ;  and  there  was  a  corenant  by  P.  to  teach  J. 
£.  the  business  of  husbandry.  The  indenture  was  executed  by  the  parish  officers  and 
W.  P.  was  a  farmer  and  tenant  to  W.,  who  was  a  stocking-weaver.  J.  E.  never  served 
P.,  but  lived  with  W.  long  enough  to  gain  a  settlement  by  apprenticeship,  if  he  could 
acquire  one  by  such  service.  The  sessions  not  having  found  that  P.  ever  executed  the 
indenture,  or  assigned  the  apprentice  to,  or  assented  to  his  service  with  W.,  it  was 
held,  that  a  settlement  by  apprenticeship  was  not  proved. 

On  appeal  against  an  order  of  two  justices,  whereby  John  Ivey  was  removed 
from  the  parish  of  St.  Simon  and  St.  Jude,  in  the  city  and  county  of  the  city 
of  Norwich,  to  the  In-parish  of  St.  Cuthbert,  in  the  city  of  Wells,  in  the  county 
of  Somerset :  the  sessions  confirmed  the  order,  subject  to  the  opinion  of  this 
Court  on  the  following  case  : 

The  respondents  sought  to  establish  the  settlement  of  the  pauper  in  the 
appellant  parish,  as  derived  from  his  father,  John  Ivey,  who  had  been  placed 
out  as  an  apprentice  by  the  parish  officers  of  Ditcheat.  By  the  indenture  (bear* 
ing  date  the  23d  of  August,  1774)  the  churchwardens  and  overseers  of  Ditch- 
eat,  with  the  assent  of  two  justices,  whose  names  were  subscribed  to  the  inden- 
ture, pat  and  placed  John  Ivey,  about  eight  years  of  age,  a  poor  child  of  the 
said  parish,  apprentice  to  Mr.  Edward  Powell,  for  and  in  respect  of  Mr.  Wil- 
liam Wilmot,  his  estate,  with  him  to  dwell  and  serve  from  the  date  of  the  inden- 
ture until  he  should  accomplish  his  full  age  of  twenty-four  years )  there  was  a 
covenant  by  Powell  to  teach  Ivey  the  art  and  business  of  husbandry,  and  the 
indenture  appeared  to  be  executed  by  one  churchwarden  and  one  overseer,  and 
by  Wilmot.  Powell  was  a  farmer,  and  the  tenant  of  a  farm  at  Ditcheat,  the 
property  of  Wilmot,  who  was  a  stocking-maker  residing  at  Wraxhall,  in  Ditch- 
r^401  ^^^'  ^^^  ^^^  afterwards  lived  in  the  appellant  parish,  where  ''^ John  Ivey, 
L  -1  the  pauper's  father,  lived  with  him,  and  was  employed  as  a  stocking- 
weaver.  John  Ivey,  at  the  time  he  was  bound,  was  living  with  his  sister,  Mrs. 
Ward,  in  Ditcheat.  It  was  not  proved  that  he  went  to  Powell's,  and  Mrs.  Ward 
knew  nothing  about  Powell.  Under  the  directions  of  the  parish  officers  of 
Ditcheat,  she  took  her  brother  to  Wilmot,  then  residing  at  Wraxhall,  in  Ditch- 
eat. When  she  first  took  him,  Wilmot  said  he  was  not  quite  ready  for  him, 
and  she,  at  his  request,  kept  her  brother  for  a  quarter  of  a  year,  Wilmot  paying 
for  his  board.  After  that  time  Wilmot  sent  for  him,  and  the  boy  went  and 
Jived  with  hini;  fixBt  at  Wrazhall,  in  Ditcheat,  and  afterwards  in  the  appellant 
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parish,  for  a  safficient  length  of  time  to  give  him  a  settlement  by  apprentice- 
ship, if  the  settlement  could  be  acquired  by  such  service. 

Austin  in  support  of  the  order  of  sessions.  Holy  Trinity  v.  Bhoreditch,  1 
Sir.  10 ;  and  see  8  Mod.  169,  is  in  point.  There  Ferrer  was  bound  apprentice 
to  Truby,  with  intent  that  he  should  serve  Oreen,  which  he  did  for  three  years 
in  Shoreditch ;  and  the  Court  were  of  opinion  that  Ferrer  gained  a  settlement 
in  Shoreditch,  and  said,  that  it  was  the  same  thing  as  if  Truoy  had  turned  him 
over  to  Green.  So  in  All-Hallows-on-the-Wall  v.  St.  Olave  in  Surrey,  1  Str. 
554,  8  Mod.  168,  an  apprentice  was  bound  to  A.  in  one  parish,  but  by  agreement 
served  B.  in  another;  and  it  was  held  that  he  gained  a  settlement  in  B.'s 
parish.  In  Rex  v.  Whitechurch,  1  B.  &  C.  574,  this  Court  seemed  to  think 
that  there  must  be  an  actual  consent  of  the  first  master  to  the  particular  ser- 
vice *with  the  second,  and  a  knowledge  of  the  latter  that  the  service  pteq^^n 
was  in  the  character  of  apprentice.  Here  the  consent  of  Powell,  the  >-  -J 
first  master,  to  the  service  with  Wilmot,  ought  to  be  presumed  after  a  lapse 
of  sixty  years ;  and  Wilmot  must  have  known  that  the  pauper  was  an  appren- 
tice ;  for  he,  Wilmot,  was  one  of  the  parties  named  in  the  indenture,  and 
Powell  was  his  tenant.  It  is  clear  that  an  unwritten  consent  to  the  second  ser- 
vice was  good ;  St.  Olave  v.  All- Hallows,  8  Mod.  168. 

Bigga  Andrews,  and  Palmer ^  contri.  There  was  no  binding  to  Wilmot,  and 
it  does  not  appear  that  Powell  ever  assigned  the  apprentice  to,  or  assented  to  his 
service  with  Wilmot.  The  pauper  was  bound  to  Powell,  and  covenanted  to  serve 
him ;  and  Powell  covenanted  to  teach  him  the  .art  and  business  of  husbandry. 
This  was  a  binding  out  of  a  parish  apprentice,  to  which  the  consent  of  justices 
was  necessary,  and  they  signed  an  allowance  of  an  indenture,  whereby  the  pau- 
per was  bound  to  Powell  and  not  to  Wilmot,  [Denman,  C.  J.  It  does  not 
appear  that  any  master  was  bound  by  this  indenture ;  it  is  stated  merely  that 
the  original  was  signed  by  the  parish  officers  and  the  pauper.  Powell  does  not 
appear  t^  have  signed  it.  [Pattkson,  J.  There  is  no  statement  in  the  case  to 
show  that  Powell  knew  anything  of  the  transaction.] 

Denman,  C.  J.  There  ought  to  have  been  a  positive  finding  by  the  session, 
of  every  essential  fact.  It  is  not  found  here  that  Powell  ever  assigned  the  ap- 
prentice to  *Wilmot,  or  consented  to  his  serving  him.  The  order  must  r+qioi 
be  quashed.  L        J 

LiTTLEDALE,  Taunton,  and  Patteson,  Js.,  concurred. 

Order  of  sessions  quashed. 


The  KING  V.  The  Inhabitants  of  BISHOP  WEARMOUTH.    Jan.  18. 

The  parish  of  Bishop  Wearmouth  has  no  overseers  of  the  poor,  but  contains  several  town- 
ships separately  maintaining  their  own  poor,  and  having  district  overseers.  Two  of 
these  townships  are  called  Bishop  Wearmoath  and  Bishop  Wearmouth  Panns.  Pau- 
pers, whose  settlement  was  in  Bishop  Wearmouth  Panns,  were,  bj  an  order  of  justices, 
directed  to  be  removed  to  the  parish  of  Bishop  Wearmouth.  The  order  was  served  on 
the  overseer  of  Bishop  Wearmouth  Panns,  who  refused  to  receive  the  paupers  (on  the 
ground  that  the  township  was  not  named  in  the  order),  unless  certain  expenses  were 
waived.  This  being  refused,  the  paupers  were  taken  away.  The  removing  parish 
afterwards  served  the  churchwarden-of  the  whole  parish  of  Bishop  Wearmouth  with 
the  order,  and  delivered  the  paupers  to  him.  The  latter  took  the  paupers  to  the  work- 
house of  Bishop  Wearmouth  township,  where  they  were  maintained : 

Held,  by  Dbnman,  C.  J.,  and  Littlboalb,  J.,  Taunton,  and  Patteson,  Js.,  dubitantibus, 
that  the  inhabitants  of  the  township  of  Bishop  Wearmouth,  although  they  were  not 
bound  to  maintain  the  pauper  under  the  order,  had  reasonable  ground  for  thinking 
that  they  might  be  aggrieved  by  it,  and,  therefore  were  entitled  to  appeal. 

On  an  appeal  by  the  township  of  Bishop  Wearmouth  against  an  order  directed 
to  the  churchwardens  and  overseers  of  the  poor  of  the  township  of  Botchergates 
in  the  parish  of  St.  Cuthbert,  Carlisle,  in  the  county  of  Cumberland,  and  to  the 
churchwardens  and  overseers  of  the  poor  pf  the  parish  of  Bishop  Wearmouth;  in 
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the  connty  of  Darham,  and  to  each  and  every  of  them,  for  the  removal  of  a 
pauper  and  his  family  from  the  township  of  Botchergate  to  the  said  parish  of 
Bishop  Wearmouth,  the  sessions  confirmed  the  order,  subject  to  the  opinion  of 
this  Court  on  the  following  case : — 

The  order  of  removal  was  made  on  the  28th  of  March,  1829,  and  the  execu- 
tion of  it  duly  suspended ;  the  suspension  was  taken  off  on  the  12th  of  Septem* 
n^431  ^^'  1829,  *and  a  further  order  was  then  made  by  the  magistrates  on 
I-  -'  the  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  Bishop 
Wearmouth,  to  pay  the  sum  of  5/.  7«.  6c^.,  being  the  expense  incurred  by  the 
suspension  of  the  said  order  of  removal,  to  Williami  Kidd  or  Luke  Kidd,  upon 
demand,  the  said  Lake  Kidd  being  the  overseer  of  the  township  of  Botchergate^ 
and  father  of  the  said  William  Kidd. 

The  parish  of  Bishop  Wearmouth  consists  of  seven  townships,  each  maintain- 
ing its  own  poor  separately,  and  having  separate  and  distinct  overseers.  Two  of 
these  townships  are  called  Bishop  Wearmouth  and  Bishop  Wearmouth  Panns 
respectively ;  and  in  the  latter  the  pauper  and  his  family  were  legally  settled. 
There  are  no  overseers  of  the  poor  of  the  parish  of  Bishop  Wearmouth.  When 
the  order  of  removal  was  made,  both  the  magistrates  who  signed  the  same,  and 
the  overseers  of  the  removing  township,  knew  of  the  division  of  tbe'parish  of 
Bishop  Wearmouth  into  townships,  each  maintaining  its  own  poor,  and  that  the 
pauper's  settlement  was  in  the  township  of  Bishop  Wearmouth  Panns,  though, 
in  the  order  of  removal,  it  was  declared  and  adjudged  by  them  to  be  in  the  parish 
of  Bishop  Wearmouth.  The  suspended  order  was  not  served  till  after  the  sus- 
pension was  taken  off;  namely,  on  the  28th  of  September,  1829.  The  pauper 
and  his  children  were  taken  by  W.  Kidd  from  the  removing  township  to  the 
township  of  Bishop  Wearmouth  Panns,  with  directions  from  the  overseer  of 
Botchergate  to  serve  the  order  on,  and  deliver  the  paupers  to,  the  overseer  of 
the  township  of  Bishop  Wearmouth  Panns,  and  to  demand  from  him  bl.  7$, 
6d.  W.  Eadd  accordingly,  on  the  28th  of  September,  took  the  pauper  to  that 
r*9441  *^^°®^'P>  ^^^  ^^  ^^^  overseer  there,  to  whom  he  delivered  the  order, 
^  ^  and  demanded  from  him  the  above  sum.  The  overseer  of  Bishop  Wear- 
month  Panns  stated  that  he  believed  the  settlement  of  the  paupers  was  in  his 
township,  but  as  the  order  of  removal  was  not  directed  to  the  overseers  of  that 
township,  but  to  the  churchwardens  and  overseers  of  the  poor  of  tho  parish  of 
Bishop  Wearmouth,  he  objected  to  it  on  account  of  its  informality.  Ultimately, 
however,  he  agreed,  in  order  to  save  further  expense  and  trouble,  as  he  had  no 
doubt  of  the  paupers  belonging  to  that  township,  that  he  would  waive  the  ob- 
jections he  had  taken  to  the  order,  if  the  qverseer  of  the  removing  township 
would  consent  not  to  call  for  the  5/.  7«.  6£?.  This  proposal,  however,  not  being 
acceded  to,  W.  Kidd  (to  save  expense)  took  the  paupers  to  the  workhouse  of  a 
neighboring  and  distinct  parish,  leaving  them  as  boarders ;  and  returned  home, 
taking  with  him  the  order  of  removal. 

The  paupers  remained  there  till  the  22d  of  October  following,  when  Luke 
Kidd,  the  overseer  of  the  removing  township,  having  paid  for  their  board,  took 
them  with  the  same  order  to  the  same  overseer  of  Bishop  Wearmouth  Panns,  as 
before,  and  again  attempted  to  prevail  upon  him  to  accept  the  paupers  and 
pay  the  money.  This,  however,  he  refused  to  do,  for  the  same  reasons  he  had 
before  assigned,  acknowledging,  at  the  same  time,  that  the  paupers  belonged  to 
his  township :  whereupon  Luke  Kidd  took  the  order  to  Mr.  W.  Hills,  one  of  the 
churchwardens  of  the  whole  parish  of  Bishop  Wearmouth,  and  who  resided  in  the 
township  of  Bishop  Wearmouth,  and  informed  him  of  the  refusal  by  the  over- 
r*9451  ^^^  ^^  Bishop  Wearmouth  Panns  to  receive  the  paupers.  Mr.  Hills  *ao- 
i-  -'  companied  L.  Kidd  to  try  to  prevail  on  the  overseer  of  Bishop  Wear- 
month  Panns  to  take  the  paupers.  They  found  him  at  his  place  of  business, 
situate  in  a  distant  parish  (Sunderland),  but  he  still  refusing  to  receive  the 
paupers,  L.  Kidd,  the  overseer  of  the  removing  township,  served  Mr.  Hills,  the 
churchwarden  of  the  whole  parish  of  Bishop  Wearmouth,  with  the  removal 
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order,  Hills  being  then  in  the  parish  of  Sanderland ;  and  the  panpera  were 
lodged  by  him  in  the  workhouse  of  Bishop  Wearmouth  township,  and  maintained 
by  that  township  till  the  appeal  was  heard.  It  was  objected  by  the  counsel  for 
the  respondents,  that  the  churchwardens  and  overseers  of  the  township  of  Bishop 
Wearmouth  had  no  right  of  appeal,  and  were  not  entitled  to  be' heard ;  but  the 
court  of  quarter  sessions  determined  that  they  were  parties  aggrieved,  and  en- 
titled to  appeak  The  questions  for  the  opinion  of  this  Court  were,  Ist,  whether 
the  township  of  Bishop  Wearmouth  was,  under  the  circumstances,  entitled  to 
appeal ;  secondly,  whether  the  order  of  removal,  so  directed  and  served  as  afore- 
said, was,  notwithstanding  the  objection  made  to  it  at  the  time  of  such  service, 
a  good,  valid,  and  binding  order  or  not. 

Aglionhy  in  support  of  the  order  of  sessions.  The  inhabitants  of  the  town- 
ship of  Bishop  Wearmouth  had  no  right  to  appeal.  The  13  &  14  Car.  2,  o.  12, 
after  authorizing  two  justices  by  their  warrant  to  remove  persons  likely  to  be- 
come chargeable,  to  the  parish  where  they  are  legally  settled,  gives,  by  sect.  2, 
the  right  of  appeal  to  all  persons  who  think  themselves  aggrieved  by  any  such 
judgment  of  the  two  justices )  and  the  8  &  *4  W.  &  M.,  o.  11,  s.  9,  r^cQifsi 
gives  it  to  any  person  who  <'  shall  find  himself  aggrieved  *'  by  any  de-  ^  ^ 
termination  of  the  justices.  Here,  the  inhabitants  of  the  township  of  Bishop 
Wearmouth  had  no  ground  to 'think  themselves  aggrieved  by  the  warrant  or 
order  of  the  justices.  They  are  not  mentioned  in  it.  They  could  not  have 
been  compelled  to  receive  the  pauper.  And,  undoubtedly,  they  were  not  par- 
ties actually  aggrieved  by  the  determination  of  the  justices.  In  Bex  v.  Hart- 
field,  Carthew.  222,  2  Bott.  pi.  940,  6th  ed.,  it  was  determined  that  a  party 
who  is  removed  may  appeal,  as  well  as  the  parish.  [Denman,  C.  J.  The 
officers  of  the  township  of  Bishop  Wearmouth,  when  looking  at  the  order, 
directing  the  removal  to  the  parish  of  the  same  name,  might,  on  the  authority 
of  Spitalfields  «.  Bromley,  18  Vin.  Ab.  468,  tit.  Removal  (H.),  pi.  6,  have 
reasonable  ground  to  think  they  would  be  fixed  if  they  did  not  appeal.  Taun- 
ton, J.  In  Rex  v.  Kirk  by  Stephen,  Burr.  S.  C.  664,  an  order  was  directed  to 
a  parish  consisting  of  several  townships,  and  served  on  one  of  the  townships  (of 
the  same  name  as  the  parish)  which  maintained  its  own  poor,  and  the  Court 
held  the  order  unappealed  from,  conclusive  on  the  township.]  There  the  officer 
of  the  removing  parish  took  the  pauper  to  the  township.  Here  the  paupers 
were  not  delivered  by  the  officer  of  the  removing  parish  to  the  overseers  of  the 
appellant  township,  nor  was  the  order  served  on  them.  To  give  the  right  of 
appeal,  the  appellants  must  think  themselves  aggrieved  by  the  judgment  of  the 
justices ;  here,  it  does  not  appear  that  the  parish  officers  of  the  township  of 
Bishop  Wearmouth  ever  knew  of  any  such  judgment  having  been  pronounced. 
The  *order  was  a  good  order  on  Bishop  Wearmouth  Panns,  and  was  r*Q47-| 
properly  served  on  that  township ;  the  officers  of  that  township  were  ^  ^ 
bound  to  receive  the  pauper,  and  if  aggrieved  by  the  order,  they  ought  to  have 
appealed  against  it :  Spitalfields  v,  Bromley,  18  Vin.  Ab.  468,  tit.  Removal 
(H.),  pi.  6 ;  Rex  v.  Kirkby  Stephen,  Burr.  8.  C.  664.  The  paupers  were  set- 
tled in  that  township,  and  the  magistrates  knew  that  they  were  so  settled.  In 
Rex  V.  Kirkby  Stephen,  Burr.  S.  C.  664,  the  intention  was  to  remove  to  the 
township  of  Kirkby  Stephen ;  the  order  was  directed  to  the  parish,  but  was 
delivered  with  the  pauper  to  the  township  of  Kirkby  Stephen,  which  did  not 
appeal ;  and  it  was  held  that  the  township  was  bound  by  the  order.  There, 
there  did  not  exist  such  a  place  as  the  parish  of  Kirkby  Stephen  for  the  purpose 
of  maintaining  the  poor;  nor  here  does  there  exist  such  a  place  as  the  parish  of 
Bishop  Wearmouth  for  that  purpose ;  but  the  order  in  this  case  was  not  served 
on  officers  of  the  township  of  Bishop  Wearmouth,  nor  were  the  paupers  delivered 
to  them  by  officers  of  the  removing  parish ;  and  the  officer  of  Bishop  Wear- 
mouth Panns,  to  whom  the  order  was  first  delivered;  knew  that  the  intention 
was  to  remove  the  paupers  to  that  township. 

Armstrong,  oontrk     If  the  order  was  properly  served  on  Hills,  the  township 
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of  Bishop  Wearmouth  is  aggrieved.  It  was  properly  served :  the  offioer  of  the 
removing  parish  first  took  the  paupers  with  the  order  to  Bishop  Wearmouth 
PaDDS,  and  then,  after  a  refusal  by  the  overseer  of  that  township  to  receive 
them,  to  the  churohwarden  of  the  whole  parish,  who  resided  in  the  township  of 
-^4g^  Bishop  Wearmouth,  and  the  latter  was  obliged  to  place  them  in  *the 
^  ^  workhouse  of  that  township.  It  is  true,  he  was  not  an  overseer  of  the 
township.  rPATTESON,  J.  Then  he  was  a  mere  stranger.]  The  removing 
parish  treateoi  him  as  an  overseer.  They  abandoned  their  former  service,  and 
delivered  the  order  to  him.  They  are  estopped  from  saying  that  the  order  was 
not  properly  served.  [Fatteson,  J.  The  object  may  have  been  to  serve  him 
as  the  representative  of  the  whole  parish.]  The  sessions  were  right  in  holdingi 
that  Bishop  Wearmouth  was  entitled  to  appeal,  but  wrong  in  confirming  the 
order  of  removal ;  because  the  settlement  of  the  paupers  was  not  in  the  parish 
of  Bishop  Wearmouth,  but  in  the  township  of  Bishop  Wearmouth  Panns. 

Denman,  0.  J.  Great  pains  have  been  taken  to  perplex  this  case,  by  the 
magistrates,  and  the  officers  of  the  removing  township.  No  doubt  it  was  the 
duty  of  the  magistrates  when  they  ascertained  that  the  parish  was  divided 
into  townships,  and  the  settlement  of  the  paupers  was  in  one  of  those  town* 
ships,  to  remove  the  paupers  to  the  township  bound  to  maintain  them.  If  they 
had  done  so  here  there  would  be  no  dispute.  But  the  order  is  to  remove  to  the 
parish  of  Bishop  Wearmouth  generally,  which,  for  the  purpose  of  maintaining 
the  poor,  has  no  existence.  Then  the  officer  of  the  removing  township  sees  the 
officer  of  the  township,  to  which  the  removal  ought  to  have  been  made,  and  the 
latter  objects  to  receive  the  pauper,  because  the  order  is  to  remove  to  the  parish, 
unless  the  former  will  waive  some  costs ;  he  refuses  to  do  so.  The  paupers  are 
then  taken  to  the  churchwarden  of  the  whole  parish  of  Bishop  Wearmouth. 
He  was  not  overseer  of  the  township  of  Bishop  Wearmouth,  and  as  far  as  that 
r*Q4Q1  ^^"^^ip  ^^  concerned  *in  the  appeal,  must  be  considered  an  entire 
^  ^'^  stranger.  He  took  the  paupers  with  the  order  to  another  township, 
which  happens  to  be  of  the  same  name  with  the  parish  to  which  the  removal 
was  directed  to  be  made.  That  township  therefore  had  the  paupers  under  an 
order  directed  to  a  parish  of  the  same  name  :  it  was  not  bound  to  receive  them, 
and  was  a  volunteer  to  a  certain  extent ;  and  the  question  is,  whether  it  comes 
within  the  stat.  13  &  14  Oar.  2,  c.  2,  s.  2,  which  gives  the  right  of  appeal  to 
all  persons  who  think  themselves  aggrieved  by  any  judgment  of  the  Justices. 
That  clause  as  it  seems  to  me  ought  not  to  be  construed  so  as  to  let  in  any  one 
who,  taking  a  capricious  view  of  the  order,  may  think  himself  aggrieved  by  it, 
when  it  is  clear  that  he  was  not  intended  to  be  included  in  it,  but  must  be  con- 
fined to  those  who  may  have  reasonable  ground  for  thinking  themselves  ag- 
grieved. I  think,  however,  that  there  was  in  this  case  reasonable  ground  for 
tbe  inhabitants  of  Bishop  Wearmouth  Ifi  think  they  might  suffer  by  this  order, 
whereby  the  paupers  were  directed  to  be  removed  to  a  parish  of  the  same  name 
as  the  township,  and  that,  therefore,  they  had  a  right  to  appeal.  They  might 
have  a  reasonable  apprehension  that  they  would  be  fixed  with  the  pauper  if  they 
did  not  appeal,  and,  consequently,  might  think  themselves  aggrieved  by  the 
order. 

The  appeal  was  heard,  and  the  order  of  removal  was  confirmed  on  proof  of  a 
settlement  in  the  township  of  Bishop  Wearmouth  Panns,  the  inhabitants  of 
which,  for  the  purpose  of  this  appeal,  must  be  considered  as  third  persons. 
The  sessions  have  clearly  done  wrong  in  this  respect,  and  the  order  must  be 
quashed. 

r*9501  *LiTTLEDALB,  J.  The  order  of  sessions  must  evidently  be  quashed, 
■-  ^  because  it  confirms  an  order  of  removal  to  the  parish  of  Bishop  Wear- 
mouth, and  it  appears  clearly  that  the  settlement  of  the  pauper  was  in  a  town- 
ship within  the  parish.  It  seems  to  me  that  the  township  of  Bishop  Wearmouth 
had  a  right  to  appeal.  They  had  just  reasons  to  apprehend  that  they  would  be 
fixed  if  they  did  not  appeal.    They  therefore  come  within  the  words  of  the  stat. 
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13  &  14  Gar.  2,  c.  12,  s.  2.  They  had  very  good  reason  to  think  they  might 
be  injured  by  the  order;  for  though  the  justices  thereby  directed  the  paupers 
to  be  removed  to  the  parish  of  Bishop  Wearmouth,  the  officers  of  the  township 
of  that  name  might  suppose  that  the  paupers  must  be  maintained  by  some  one 
of  the  townships  within  that  parish,  and  that  their  township  being  of  the  same 
name  as  the  parish,  was  the  one  intended  by  the  justices.  The  order  was  not 
binding  on  Bishop  Wearmouth  Panns,  because  not  directed  to  that  township. 

Taunton,  J.  The  order  of  sessions  is  wrong,  because  the  paupers  were 
settled  in  Bishop  Wearmouth  Panns,  and  it  was  intended  to  remove  them 
thither ;  but  the  sessions  have  confirmed  an  order  removing  them  to  the  parish 
of  Bishop  Wearmouth,  which  does  not  maintain  its  own  poor.  This  is  not  a 
mere  verbal  mistake,  as  in  Rex  v,  Rirby  Stephen,  Burr.  S.  C.  664,  for  the 
names  of  the  parish  and  township  are  not  the  same,  and  the  thing  done  was 
not  according  to  the  intention.  But  I  have  great  doubt  whether  the  inhabitants 
of  the  township  of  Bishop  Wearmouth  *had  reasonable  cause  to  think  PICQ511 
themselves  aggrieved.  The  statute  does  not  give  the  right  of  appeal  ^  ^ 
to  every  person,  who,  upon  any  inconsiderate  view  of  his  case,  may  think  him- 
self aggrieved,  but  only  to  persons  who  have  reason  to  think  themselves  ag- 
grieved. I  am  not  satisfied  that  the  appellant  township  would  have  been  con- 
cluded by  this  order,  if  they  had  not  appealed  against  it.  It  never  had  been 
served  on  the  officers  of  that  township,  nor  was  it  served  by  the  officers  of  the 
removing  township.  My  doubt,  however,  is  not  so  serious  as  to  make  me  differ 
from  the  rest  of  the  Court. 

Patteson,  J.  For  the  reasons  already  given,  the  sessions  ought  clearly  to 
have  quashed  the  order  of  removal.  It  is  to  be  regretted  that  the  magistrates 
should  have  ordered  the  paupers  to  be  removed  to  a  place  where  they  were 
clearly  not  settled.  Spitalficlds  v.  Bromley,  18  Vin.  Ab.  468,  tit.  Removal 
(H.),  pi.  5,  goes  to  this  extent,  that  magistrates  are  not  bound  to  notice  the 
division  of  parishes  into  townships ;  and,  therefore,  if  they  do  not  know  that  a 
parish  is  so  divided,  and  make  an  order  directing  a  pauper  to  be  removed  to 
the  parish,  such  an  order  may  not  be  wrong.  But  if  they  are  informed,  before 
they  make  that  order,  that  a  parish  is  divided  into  townships  maintaining  their 
own  poor  separately,  and  that  the  settlement  of  the  paupers  is  in  one  of  those 
townships,  it  is  their  duty  to  direct  the  paupers  to  be  removed  to  the  township 
bound  to  maintain  them.  It  seems  to  me  also  that  the  service  of  the  order  on 
the  township  of  Bishop  Wearmouth  was  not  good.  The  order  was  directed  to 
*the  churchwarden  and  overseers  of  the  poor  of  the  parish  of  Bishop  f^qm-] 
Wearmouth,  but  there  were  no  overseers  of  the  poor  of  that  parish.  It  L  ■' 
was  not  served  on  the  overseers  of  the  township  of  Bishop  Wearmouth,  but  of 
Bishop  Wearmouth  Panns.  I  doubt,  therefore,  whether  the  inhabitants  of  the 
township  of  Bishop  Wearmouth  had  aiiy  right  to  appeal,  because,  not  being 
bound  to  receive  the  paupers,  they  were,  to  a  certain  extent,  volunteers.  At 
the  same  time,  as  the  order  was  served  on  the  churchwarden  of  the  parish,  who 
was,  in  some  respect,  the  representative  of  all  the  townships  within  it,  and  he, 
in  fact,  placed  the  paupers  in  the  workhouse  of  the  township,  the  officers  of  the 
latter  may  be  considered  as  having  received  and  maintained  the  paupers  under 
the  order,  and  may  have  thought  it  obligatory  on  them  so  to  do,  and,  conse- 
quently, that  the  township  might  be  aggrieved  by  it.  I  therefore  yield  on  this 
S>int  (though  not  without  much  doubt)  to  the  opinion  of  my  Lord  and  my 
rother  Littledalb.  Order  of  sessions  quashed. 


*The  KING  V.  The  Inhabitants  of  BUCKINGHAM.    Jan.  18.  [*958] 

Pauper  was  hired  for  a  year  as  a  footman  and  groom,  by  a  West  India  planter,  residing 
at  M.,  in  England,  at  7/.  wages.  He  went  into  the  master's  serrice  in  February,  1828, 
and  in  May  following  engaged  to  bind  himself  to  serre  the  same  master  at  Berbice,  as 
clerk  and  overseer  for  three  years  from  the  first  day  of  his  arriral  there,  at  a  certain 
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salary.  Soon  after  their  arrival  at  Berbice,  the  pauper  entered  on  the  office  of  over- 
■eer  and  clerk,  but  he  also  continaed  to  act  as  serrant,  and  lived  in  hia  master's 
house,  and  did  so  until  the  following  February,  irhen  they  returned  to  England,  the 
pauper  acting  in  the  capacity  of  serrant  on  the  homeward  voyage,  and  after  hia 
arriral  in  England.  Ko  further  contract  had  ever  been  entered  into  for  the  pauper's 
service  as  overseer.  The  master  paid  him  his  footman's  wages  till  the  time  of  their 
going  abroad,  and,  on  their  return  home,  paid  him  20/.  as  salary  for  the  service  in 
Berbiee ;  after  which  he  gave  him  weekly  wages,  under  a  new  agreement : 
Held,  that  there  was  no  dissolution  of  the  first  contract,  and  that  the  pauper  having 
served  forty  days  under  the  first  hiring,  gained  a  settlement  in  M. 

On  appeal  against  an  order  of  two  jastices  whereby  Thomas  Burnell,  his  wife 
and  children,  were  removed  from  Maidsmorton  to  Buckingham,  the  sessions 
confirmed  the  order  as  to  some  of  the  paupers,  subject  to  the  opinion  of  this 
Court  on  the  following  case : — 

The  birth  settlement  of  the  pauper  Thomas  Bumell  was  in  Buckingham. 
On  the  28th  of  February,  1828,  he  was  hired  by  Henry  Smithson,  Esq.,  of 
Maidsmorton  for  a  year,  as  a  footman  and  groom,  at  the  wages  of  71.  and  a 
aait  of  livery.  On  the  following  day  he  went  into  the  service  and  continued 
until  the  9th  of  May  following.  Mr.  Smithson,  being  a  West  India  planter, 
was  about  to  visit  his  property  in  Berbiee,  and  on  the  9th  of  May,  came  to  an 
agreement  with  the  pauper,  whereby  the  latter  engaged  to  bind  himself  to  serve 
Mr.  S.  in  Berbiee  as  overseer  and  clerk,  on  his  plantations,  for  the  term  of  three 
years  from  the  first  day  of  his  arrival  in  Berbiee,  at  the  salary,  for  the  first 
year,  of  15/.,  for  the  second  20/.,  for  the  third  80/.  current  money  in  Berbiee, 
and  Mr.  S.  promised  to  pay  the  above  money  as  it  became  due  (the  first-named 
doing  his  duty),  and  to  find  him  his  board  and  lodging,  and  doctors'  charges,  as 
r^fvil  ^*  ^8^*1  ^^^  overseers  in  Berbiee.  On  the  preceding  day  (May  *8th), 
l^o*j  1^^  Smithson  paid  the  pauper  1/.  16«.  9^.,  the  amount  of  three  months' 
wages. 

The  pauper  continued  with  Mr.  Smithson  at  Maidsmorton  till  the  12th  of 
May,  and  the  same  day  went  with  him  to  London,  where  they  continued  until 
the  20th,  when  they  embarked  for  Berbiee.  The  pauper  acted  in  the  capacity 
of  servant  to  Mr.  Smithson  during  his  stay  in  England,  after  he  quitted  Maids- 
morton, and  during  the  voyage.  They  arrived  at  Berbiee  on  the  10th  of  August 
following.  A  few  weeks  after  landing  they  remained  at  a  friend's  house,  and 
the  pauper  lived  with  Mr.  S.  as  servant,  and  they  then  proceeded  to  Mr.  Smith- 
son's  plantation  at  Berbiee.  The  pauper  then  entered  into  the  office  of  overseer 
and  clerk|  and  acted  also  as  servant  about  the  person  of  his  master,  and  lived 
in  his  master's  house.  This  continued  until  February  following  (1829),  when 
Mr.  Smithson  having  declared  his  intention  of  returning  to  England,  the  pauper 
expressed  his  desire  to  return  also.  ^  Mr.  Smithson  at  first  objected,  but  ulti- 
mately consented,  and  the  pauper  did  accordingly  accompany  his  master  to 
England,  acting  in  the  capacity  of  his  servant  as  on  the  outward  voyage.  They 
landed  in  London  on  the  10th  of  May,  1829,  and  the  pauper  continued  there 
until  the  14th,  when*  they  returned  to  Mr.  Smithson's  residence  at  Maidsmorton^ 
and  the  pauper  continued  to  act  as  his  servant  in  the  house  until  the  1st  of 
June,  without  anything  having  passed  as  to  hiring  or  terms  of  service.  Three 
or  four  days  before  the  Ist  of  June,  Mr.  Smithson  told  the  pauper  he  meant  to 
give  him  20/.  as  his  salary  up  to  that  time,  of  which  he  then  gave  10/.,  and 
promised  him  the  remainder  whenever  he  should  want  it.  On  the  1st  of  June 
r*d551  ^^®  P&uper  was  married,  and  the  same  day,  previous  *to  the  marriage 
I-  ^  taking  place,  Mr.  Smithson  and  the  pauper  came  to  an  agreement  for 
the  pauper's  service  as  weekly  servant  at  4s.  a  week,  to  live  and  board  in  the 
house  as  before.  Pauper  continued  in  such  service  until  the  September  follow- 
ing, and  then  left  and  received  the  remaining  10/.,  his  weekly  wages  having 
been  regularly  paid.  The  pauper  was  never  absent  from  Mr.  Smithson's  service 
a  day  from  its  commencement  in  February,  1828,  to  its  determination  in  Sep- 
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tember,  1829.  The  whole  amount  of  wages  received  by  the  pauper  for  bis 
service  to  Smithson  was  the  sums  of  1/.  16«.  dd.,  20L,  and  the  weekly  wages. 

The  qaestion  for  the  opinion  of  this  Court  was,  whether,  under  the  circum- 
stances above  stated,  the  pauper  gained  a  settlement  in  Maidsmorton. 

B.  Monro  in  support  of  the  order  of  sessions.  The  pauper  did  not  gain  a 
settlement  in  Maidsmorton :  the  contract  of  hiring,  of  the  28th  of  Februaryi 
1828,  as  footman  and  groom,  was  dissolved  by  the  agreement  of  the  9th  of  May, 
whereby  the  pauper  engaged  to  bind  himself  to  serve  his  master  as  overseer  and 
clerk  in  the  plantations  for  three  years;  Rex  v.  G-reat  Chilton,  6  T.  R.  672,  is 
in  point.  There,  an  unmarried  man  was  hired  for  a  year  from  Martinmas,  as  a 
servant  in  husbandry,  at  8^.  a  year,  with  meat,  washing,  and  lodging.  Li  the 
succeeding  January  he  married,  but  continued  with  his  master  as  a  menial 
servant,  until  the  ensuing  May-day ;  some  days  before  which,  the  master  and 
pauper  agreed  that  the  pauper  should  go  (with  his  wife)  as  a  hind,  to  reside  on, 
and  manage  another  farm  of  his  master's  in  *the  same  township.  The  pmcgi 
second  agreement  was  for  a  year  from  May-day ;  the  pauper  to  have  55.  *-  ^ 
a  week,  with  a  house  to  live  in  rent  free,  and  some  perquisites.  This  was  held 
by  a  majority  of  the  Court  not  to  be  a  prolongation  of  the  former  contract,  but 
a  new  agreement  to  serve  for  a  year  from  May-day,  which  put  an  end  to  the 
former,  as  being  inconsistent  with  it.  Lord  Kenton,  who  there  differed  from  the 
rest  of  the  Court,  admitted,  that  if  the  nature  of  the  service  only  were  varied,  that 
would  not  defeat  the  settlement,  but  he  said  it  would  be  otherwise  if  there  was 
a  dissolution  of  the  first  contract.  Here  there  was  a  dissolution  of  the  first  con- 
tract by  the  agreement  of  the  9th  of  May.  [Denman,  C.  J.  How  does  it 
appear  that  the  first  contract  was  dissolved  ?]  There  is  certainly  no  express  dis- 
solution, but  the  new  contract  was  wholly  inconsistent  with  the  &-st ;  the  service 
under  the  second  agreement  was  to  be  in  a  foreign  country;  and  the  wages 
were  to  be  different.  If  the  master  had  brought  an  action  on  the  first  contract, 
after  the  9  th  of  May,  the  agreement  made  on  that  day  would  have  been  an 
answer. 

Bigg$  Andrewi,  contr^  was  stopped  by  the  Court. 

Dbnman,  C.  J.  The  argument  is  that  the  legal  effect  of  the  second  agree- 
ment was  to  put  an  end  to  the  first.  I  think  not ;.  and  if  not,  then  there  were 
forty  days'  residence  in  Maidsmorton  under  the  yearly  hiring,  and  the  pauper 
gained  a  settlement.  The  pauper's  agreeiuent  of  the  9th  of  May,  amounts  only 
to  an  undertaking  by  him,  that  when  he  should  go  out  to  Berbice,  he  would 
bind  himself  to  serve  as  clerk  and  overseer  for  three  years  from  the  day  of  his 
arrival  there.  It  does  "^not  appear  that  he  ever  did  so  bind  himself;  p|:Q5>r| 
and,  though  it  is  stated  that,  soon  after  his  arrival  at  Berbice,  he  entered '-  ^ 
upon  the  office  of  overseer  and  clerk,  yet  he  continued  to  act  as  servant  about 
the  person  of  his  master,  and  lived  in  his  master's  house.  The  contract  con- 
templated by  the  second  agreement  never  came  into  operation. 

LiTTLEDALE,  J.,  coucurred. 

Taunton,  J.  It  is  said  that  the  first  contract  was  vacated  by  the  second,  and 
Rex  V.  Great  Chilton,  5  T.  R.  672,  has  been  relied  upon.  Much  as  I  respect 
the  authority  of  Lord  Kenton,  I  should  have  concurred  with  the  opinion  of  the 
majority  of  the  judges  in  that  case.  There,  the  pauper  having  been  hired  for  a 
year  from  Martinmas,  agreed  with  his  master  to  serve  him  for  a  year  from  the 
ensuing  May-day,  at  weekly  wages ;  the  Court  held,  properly,  that  the  two 
contracts  were  inconsistent,  and  that  the  latter  put  an  end  to  the  first.  The 
latter  contract,  there,  was  not  executory,  but  absolute,  from  a  given  day.  Bat, 
here,  the  two  contracts  are  not  inconsistent :  the  pauper  engages  to  bind  him- 
self to  serve ;  he  does  not  enter  into  an  actual  contract  to  serve,  and  it  does  not 
appear  that  any  further  contract  was  ever  made  between  the  parties.  It  is  not 
immaterial,  that  during  the  whole  period  of  service,  he  continued  to  act  in  his 
original  character  of  servant.  There  is  no  decision  to  show,  where  the  serrice 
is  clearly  referable  to  a  yearly  hiring,  that  the  master's  going  abroad|  and  the 
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BeiYice  afterwards  being  in  a  foreign  country,  destroja  the  settlement  of  the 

servant. 

rMco-i      *Patteson,  J.    The  sessions  have  found  that  the  pauper  continued 

■-        -*  to  act  as  servant  about  the  person  of  his  master,  and  that  he  continued 

to  do  so  till  he  came  home.     That  could  not  be  under  the  second  contract,  but 

must  have  been  under  the  first 

Order  of  sessions  quashed. 


The  KING  v.  The  Inhabitants  of  OULTON.     Jan.  18. 

A  female,  of  fall  age,  who  IWed  with  her  father,  and  was  the  main  support  of  his  family, 
hired  herself,  with  his  consent  and  at  his  desire,  to  a  farmer,  in  an  adjoining  parish, 
to  work  at  weekly  wages  during  his  harvest ;  she  worked  for  him  under  this  hiring 
for  three  weeks,  when  she  received  her  wages  and  returned  home.  In  the  following 
autumn,  she  again  hired  herself  to  the  same  farmer,  and  served  him  for  a  fort- 
night and  two  days,  and  on  her  return  home  she  gave  her  wages  to  her  father,  who 
expended  them  for  the  use  of  his  family.  On  both  these  occasions  she  intended,  and 
w»s  expected  by  her  father,  to  return  home  as  soon  as  the  harvest-work  was  done. 
The  Court  of  Quarter  Sessions  having,  upon  these  facts,  found  that  the  pauper  was 
emancipated,  held  by  Dbmhait,  G.  J.,  Tauntoit  and  Pattison,  Js.,  Littlidalb,  J, 
dissentiente,  that  their  decision  was  right 

On  an  appeal  against  an  order  of  two  justices,  whereby  Hannah  Barnes  was 
removed  from  the  parish  of  Aiktown,  to  the  township  of  Oulton,  in  the  county 
of  Cumberland,  the  sessions  confirmed  the  order,  subject  to  the  opinion  of  this 
Court  on  the  following  case : — 

John  Barnes,  the  father  of  the  pauper,  had  a  settlement  in  the  township  of 
Oulton,  until  the  year  1830,  when  he  acquired  a  settlement  in  the  parish  of 
Aikton,  the  pauper  at  that  time  living  with  him  as  part  of  his  family.  The 
pauper  was  bom  in  1806;  she  had  never  gained  any  settlement  in  her  own 
right,  but  always,  up  to  the  time  of  the  removal,  lived  with  her  father  as  part  of 
his  family.  She  did  the  work  of  her  father's  house,  and  before  and  at  the  time 
of  the  appeal  was  the  main  support  of  his  family.  In  the  autumn  of  1829,  the 
pauper  then  being  of  the  age  of  twenty-three  years,  with  the  consent  and  at  the 
desire  of  her  father,  hired  herself  to  one  William  Wilson,  residing  at  some  miles 
r*Q^Qi  ^^istance  in  an  adjoining  ^parish,  at  weekly  wages,  to  work  for  him  during 
I-  -*  his  harvest.  She  remained  living  with  Wilson,  and  working  for  him 
under  the  hiring  for  three  weeks  and  upwards ;  when  she  received  her  wages 
and  returned  home,  having  been  absent  ^'om  her  father's  house  three  weeks  and 
two  days.  In  the  following  autumn  she  hired  herself  again,  with  the  eonsent 
and  at  the  desire  of  her  father,  to  Wilson,  to  assist  him  in  his  harvest  On  this 
occasion,  she  served  Wilson,  living  with  him  under  this  hiring,  a  fortnight,  re- 
ceived her  wages,  and  returned  home  as  before,  having  been  absent  from  her 
father's  house  at  this  time,  two  weeks  and  two  days.  On  this  latter  occasion 
she  gave  her  wages  to  her  father,  who  expended  them  for  the  use  of  the  family. 
The  pauper  had  not,  on  either  of  these  occasions,  any  intention  of  abandoning 
her  home,  but  on  both  occasions  she  fully  intended  to  return ;  and  her  father 
expected  that  she  would  return  to  him  as  soon  as  the  harvest-work  at  Wilson's 
was  done.  The  sessions,  upon  these  facts,  found  that  the  pauper  was  emanci- 
pated, and  did  not  follow  the  settlement  acquired  by  her  father  in  Aikton,  in 
1830.  The  question  for  the  opinion  of  this  Court  was,  whether  the  sessions 
were  warranted  in  the  conclusion  they  had  drawn,  that,  under  such  circum- 
stances, the  pauper  was  emancipated. 

Arm$tr<mgy  in  support  of  the  order  of  sessions.  The  sessions  concluded 
rightly.  The  pauper  being  of  full  age,  contracted  to  work  during  the  harvest, 
and  in  performance  of  that  contract,  was  absent,  in  one  year,  three  weeks  and 
two  days  from  her  father's  house.  During  that  period,  she  had  subjected  her- 
self to  the  control  of  another,  and  could  not  return  to,  or  become  part  of  her 
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*father'8  family.  She  thereby  became  severed  from  it  In  Bex  v.  Roach,  r*9601 
6  T.  R.  247,  the  daughter,  after  she  was  twenty-two  years  of  age,  ^  ^ 
left  her  father's  house,  and  hired  herself  to  a  farmer  as  wet-nurse,  and  lived 
with  him  eight  weeks;  at  the  expiration  of  which  time  she  returned  to  her 
father.  It  was  held,  that,  having  removed  from  her  father's  family  when,  in 
estimation  of  law,  she  wanted  no  further  protection  from  the  father,  she  could 
not  afterwards  be  deemed  part  of  that  family  for  the  purpose  of  a  derivative 
settlement  It  may  be  said  that,  here,  the  pauper  when  she  quitted  her  father's 
house,  intended  to  return,  but  that  is  immaterial,  because,  by  her  having  con- 
tracted to  serve  during  the  harvest,  it  was  out  of  her  power  to  return  until  the 
harvest  was  got  in.  There  was  a  period,  therefore,  during  which,  she  being  of 
age,  was  not  under  the  parental  control.  Rex  v.  Sowerby,  2  East,  276,  may  be 
cited  on  the  other  side :  there  the  question  discussed  was,  whether  the  pauper's 
master,  the  son  of  a  certificated  person,  had  become  emancipated.  He  always  con- 
tinued part  of  his  father's  or  mother's  family,  and  never  left  their  house,  except 
for  a  few  weeks  in  harvest  time  in  one  year ;  and  it  did  not  appear  that  there  was 
any  contract  of  hiring^  or  if  any,  upon  what  terms.  At  all  events,  it  was,  in  this 
case  a  question  of  fact  for  the  sessions,  whether  the  absence  of  the  daughter  from 
the  father's  house  for  three  weeks  and  two  days  the  first  year,  and  for  a  shorter 
time  in  the  second,  in  execution  of  a  contract  voluntarily  entered  into  by  her, 
amounted  to  a  severance  from  the  father's  family ;  and  they  having  found,  in 
effect,  that  it  did,  and  there  being  premises  to  warrant  that  conclusion,  this 
Court  will  not  disturb  their  decision. 

*AgUonhy,  contrii.     The  pauper  was  not  emancipated,  because,  ^yr4cQi*i-i 
hiring  herself  for  the  harvest,  she  did  not  become,  or  intend  to  become,  I-         '■ 

rrmanently  free  from  her  father's  control.  In  Rex  v.  Rotherfield  Greys,  1  B. 
C.  347,  Batley,  J.,  says,  '^  In  order  to  constitute  emancipation,  the  party 
ought  to  be  wholly  and  permanently  free  from  the  parental  control ;  and  in  Rex 
17.  Hardwick,  5  B.  &  A.  178,  Abbott,  C.  J.  says,  that ''  during  the  minority  of 
a  child,  he  will  remain,  almost  under  any  circumstances,  unemancipated ;  bat 
where  the  new  settlement  is  acquired,  by  the  parent  after  the  child  has  attained 
twenty-one,  it  will  not  be  communicated,  unless,  in  fact,  the  child  continues 
part  of  the  family.  When,  therefore,  at  that  period,  he  is  absent,  employed  in 
gaining  a  livelihood  for  himself,  or  serving  in  the  militia,  he  no  longer  remains 
a  member  of  the  family."  Abbott,  C.  J.,  there,  is  evidently  speaking  of  an 
absence  likely  to  be  permanent.  Here,  the  pauper,  who  had  hired  herself  to 
work  during  the  harvest  only,  cannot  be  said  to  have  been  getting  a  living  for 
herself  in  the  sense  in  which  that  expression  is  used  by  Abbott,  C.  J.  She 
continued  part  of  her  father's  fiunily  during  the  whole  time  she  served  Wilson :  she 
always  intended  to  return.  Her  absence  during  the  harvest,  taken  in  conjunc- 
tion with  that  intention,  cannot  be  considered  a  severance  from  her  father's 
family.  Rex  v.  Sowerby,  2  East,  276,  is  in  point  The  principal  question 
there  discussed  was,  whether  the  master  was  emancipated.  He  was  the  son  of  a 
certificated  man,  and  continued  to  reside  in  the  certificated  parish  with  his 
father  in  his  lifetime ;  and  after  his  father's  death,  with  his  mother ;  and  never 
left  them,  except  for  a  few  weeks  in  ^harvest-time  in  one  year.  After  he  rtngoi 
was  of  age,  he  carried  on  business  for  himself  as  a  twine  spinner,  living  ^  ^ 
with  his  mother  in  a  house  rented  by  her,  and  hired  the  pauper  for  a  year;  and 
It  was  held  that  the  master  was  not  emlncipated.  And  Obose,  J.,  siud,  '<  there 
is  no  pretence  for  saying  that  his  going  out  for  a  few  weeks  at  harvest  time 
would  operate  as  an  emancipation."  Here,'  the  pauper's  leaving  her  father 
during  the  harvest,  intending  to  return  as  soon  as  it  was  over,  was  not  a  seve- 
rance from  his  family."  In  Rex  v.  Roach,  6  T.  R.  254,  Obose,  J.  says, 
"  Whether,  in  a  particular  case,  the  leaving  of  the  Other's  family  amount  to  a 
severance  of  the  child  from  the  parents,  is  more  a  question  of  fact  than  of  law, 
it  depending  on  intention.  Strictly  speaking,  the  sessions  should  have  found 
that  fact."     Now,  here,  the  sessions  have  expressly  found  that  the  pauper  had 
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not,  on  either  of  the  oocastons  when  she  hired  herself,  any  intention  of  aban- 
doning her  home ;  bnt  that,  on  both  occasions,  she  fullj  intended  to  retnm,  and 
her  father  expected  that  she  would  return  to  him  as  soon  as  the  harvest  work 
was  done.  No  such  intention  was  found  in  Bex  v.  Roach,  6  T.  B.  254 ;  which 
distinguishes  that  case  from  the  present. 

Den  MAN,  G.  J.  It  seems  to  me  that  the  sessions  were  right  in  finding  that 
the  daughter  was  emancipated.  It  appears  that  she  and  her  &ther  were  on  very 
good  terms,  and  that  on  one  occasion  she  paid  her  wages  to  him ;  but  she  being 
twenty-one  years  of  age,  and  having  hired  herself  during  the  harvest,  it  was  in 
her  option  to  pay  her  wages  to  her  father  or  not.  Bex  v,  Lytchet  Matraverse, 
r*9631  *'^  ^'  ^  ^'  ^^^^*  tends  strongly  to  show  that  a  pauper,  who  hires  himself 
^  ^  under  twenty-one  years  of  age,  and  continues  to  serve  after  that  period, 
will  be  emancipated.  We  are  extremely  anxious  to  make  the  rules  on  this  sub- 
ject as  clear  as  possible.  A  party  under  age  is  not  considered  to  be  emancipated 
unless  some  distinct  act  be  shown,  producing  that  effect ;  as  if  he  marries,  and 
so  becomes  the  head  of  a  family,  or  contracts  some  other  relation,  so  as  wholly 
and  permanently  to  exclude  the  parental  control;  but,  where  a  child  has 
attained  the  age  of  twenty-one,  and  is  then  separated  from  the  father's  family, 
the  burden  of  proof  that  the  child  is  not  thereby  emancipated,  lies  on  the  party 
asserting  that  fact  In  Bex  v.  Hardwick,  5  6.  &  A.  178,  Abbott,  C.  J.  says, 
(His  Lordship  here  read  the  words  of  Abbott,  C.  J.,  already  cited,  p.  961| 
ante.)  Now  here  the  pauper,  after  she  attained  twenty-one,  made  a  contract 
whereby  she  bound  herself  to  work  during  a  certain  period.  In  performance  of 
that  contract,  stib  was  absent  from  her  father's  house  three  weeks,  employed  in 
gaining  a  livelihood  for  herself.  During  that  period,  consequently,  she  no  longer 
remained  a  member  of  his  family  :  and  I  am, therefore,  of  opinion  that  the. ses- 
sions were  warranted  in  the  conclusions  they  came  to,  that  she  was  emancipated. 

LiTTLEDALE,  J.  I  am  of  opiniou  that  the  pauper  was  not  emancipated.  It 
appears  to  me  that  her  temporary  absence  from  her  father's  house,  during  the 
harvest,  was  not,  under  the  circumstances  stated  in  this  case,  a  severance  from 
his  family,  and  therefore  does  not  amount  to  emancipation.  It  is  the  common 
p^^^  ^practice  for  country  people  to  hire  themselves  during  the  harvest;  and 
I-  ^  their  temporary  absence  from  home  under  such  a  hiring,  and  when  they 
are  of  full  age,  has  never  been  considered  such  a  severance  from  the  father's 
family  as  amounts  to  emancipation.  In  this  case,  the  daughter  did  not  intend 
to  separate'  from  her  father's  family ;  and  her  intention  is  very  material  in  a 
case  like  the  present,  where  her  absence  from  the  parent  was  for  so  short  a 
period.  For  anything  that  appears,  her  room  or  her  bed  may  have  been  kept 
for  her  during  her  absence.  She  maintained  her  father ;  and  her  hiring  herself 
during  the  harvest  may  have  been  intended  as  a  means  of  making  her  earn 
something  towards  his  support.  It  is  said  that  the  pauper  is  emancipated, 
because,  having  contracted  to  work  during  the  harvest,  she  had,  for  a  time,  put 
herself  out  of  her  father's  control.  That  argument  would  equally  apply  if  she 
had  agreed  to  work  by  the  day ;  because,  during  the  hours  of  work,  she  would 
be  free  from  her  father's  control.  There  must  be  a  severance  of  the  child  from 
the  family  of  the  parent  to  constitute  emancipation.  I  think  that  the  pauper, 
here,  during  the  harvest  time,  while  she  was  working  for  another,  continued, 
under  the  circum.<atances  stated  in  this  case,  part  of  her  father's  family.  lu 
Bex  V,  Boach,  6  T.  B.  247,  Lord  Kenyon  said,  "This  woman"  (the  pauper) 
"  was  above  the  age  of  twenty-one :  she  had  contracted  the  relation  of  servant 
with  another  family ;  she  was  out  of  her  father's  family ;  she  was  under  no  other 
control  to  him  than  that  arising  from  moral  obligation  and  gratitude,  and  I 
r*QA^1  ^°°^^  ^^  ^^^  ^^°  could  afterwards  be  deemed  to  be  incorporated  *with 
L^  J  the  father's  family."  In  this  case,  the  pauper  never  contracted  the  rela- 
tion of  household  servant  with  another  family ;  she  was  to  work  in  the  fields,  not 
in  the  house.  She  was,  therefore,  never  out  of  her  father's  family,  to  use  Lord 
Eenyon's  expression;  her  wages  contributed  to  his  support;  she  intended  to 
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return  home,  and  her  father  expected  she  would  as  soon  as  the  harvest  work 
was  done.  In  Rex  v.  Boach,  6  T.  R.  247,  Ashhubst,  J.,  considered  the 
qnestion,  whether  absence  from  the  father's  family  amounted  to  emancipation, 
to  depend  upon  the  intent.  He  there  says,  '*  In  some  cases,  perhaps,  it  may  be 
difficult  to  say  what  shall  amount  to  a  severance  from  the  father's  family. 
When  a  child  becomes  of  age,  it  is  optional  in  him,  either  to  continue  with  his 
parents  or  not,  as  he  pleases.  He  is  then  sui  juris :  and  if  he  leave  his  father's 
house  and  put  himself  under  some  other  control,  this  is  a  kind  of  public  notifi- 
cation that  he  means  to  leave  his  father's  family."  Now,  I  think  here,  that  the 
fact  of  the  pauper  having  left  her  father's  house,  and  put  herself  under  the  con- 
trol of  another  during  the  harvest,  was  not,  under  the  circumstances  of  the  case, 
any  indication  of  an  intent  to  leave  her  father's  family.  In  Rex  v,  Sowerby,  2 
East,  276,  it  was  found  that  the  son  of  the  certificated  person  never  left  bis 
father  or  mother's  house,  except  for  a  few  weeks  in  harvest  time  in  one  year; 
and  it  was  there  considered,  that  he  was  not  thereby  emancipated. 

Taunton,  J.  Certainty  in  the  administration  of  every  department  of  the 
law  i^  of  the  greatest  importance,  and  in  none  more  so  than  in  sessions  law. 
The  *yearly  expense  of  the  country  is  increased  greatly  by  splitting  hairs  r*ncfji 
in  questions  of  this  descriptioo.  I  cannot  distinguish  this  case  from  L  ■' 
Rex  V.  Roach,  6  T.  R.  247.  That  decision,  whether  wisely  come  to  or  not,  is 
binding  on  us.  It  certainly  is  not  a  contravention  of  any  leading  principles  of 
law :  if  it  were,  I  might  think  it  right  to  reconsider  it.  It  is  true  that,  in  this 
case,  the  pauper  hired  herself  at  the  desire  und  with  the  consent  of  her  father; 
but  every  parent  consents  and  desires  (if  his  mind  be  properly  constituted) 
that  his  children  should  go  to  service  to  obtain  an  honest  livelihood.  Here  the 
pauper  agreed  not  merely  to  do  harvest  work,  but  to  work  for  Wilson  during 
his  harvest.  It  is  by  no  means  uncommon  for  farmers  to  employ  their  own 
domestic  servants  to  do  tlie  harvest  work,  and  to  hire  others  to  do  the  house- 
hold work.  Whether  that  was  the  case  here  does  not  appear  :  but  the  pauper 
lived  with  her  master  during  the  whole  harvest  time,  and  slept  in  his  house ; 
and  she  was  absent  on  the  first  occasion,  three  weeks  and  two  days.  And  as  it 
is  expressly  found  that,  on  the  second  occasion,  she  gave  her  wages  to  her  father, 
it  may  be  fairly  inferred  that,  on  the  first,  she  kept  them  for  herself.  Then, 
the  only  difference  between  Rex  v.  Roach,  6  T.  R.  247,  and  this  case  is,  that 
there  the  pauper  served  eight  weeks,  hero  only  three  weeks  and  two,  days.  In 
each  case,  the  pauper  served  under  a  contract ;  and  as  it  was  held  in  the  former 
case  that  the  pauper  was  emancipated  by  having  been  absent  from  his  father's 
family  eight  weeks,  I  think  we  are  bound  to  adhere  to  that  decision,  and  to 
hold  that  the  pauper  was  emancipated,  here,  by  her  absence  for  three  weeks. 

♦Patteson,  J.  I  cannot  distinguish  this  case  from  Rex  r.  Roach,  6  r*Qg--| 
T.  R.  247.  The  only  difference  is,  that,  in  that  case,  the  pauper  served  L  '-^ 
eight  weeks  :  here,  she  served  three  weeks  and  two  days ;  but  she  was  bound  by 
her  contract,  and  compellable,  to  serve  her  master  during  that  period.  It  is 
found,  indeed,  that  she  hired  herself  with  the  consent  and  at  the  desire  of  her 
father;  but  he  could  not  enforce  or  prevent  her  so  doing,  for  she  was  of  full 
age ;  and  that  being  the  case,  the  onus  of  showing  that  she  was  not  emancipated 
is  thrown  on  that  party  who  contends  that  she  was  not  so.  As  to  Rex  v. 
Sowerby,  2  East,  276,  the  decision  there  did  not  turn  on  the  question  of  the 
emancipation  of  the  son ;  he  was  born  after  the  father  had  come  into  the  certi- 
ficated parish,  and  always  resided  with  him  during  his  lifetime,  and,  after  his 
death,  with  his  mother ;  and  the  question  was,  whether  or  not,  after  that  time, 
he  still  resided  under  the  certificate,  by  living  with  his  mother  as  part  of  a 
family  of  which  she  was  the  head ;  in  which  case  his  hired  servant  was  prevented 
by  the  statute,  12  Anne  o.  18,  s.  2,  from  gaining  a  settlement. 

Order  of  sessions  confirmed. 
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[*968]  ♦The  KING  v.  The  Inhabitants  of  LUBBENHAM.    Jan,  18. 

Appellants  against  an  order  of  remoTal,  to  establish  a  birth  settlement,  prored,  Ist,  the 
marriage  of  the  father  and  mother  at  K.  in  April,  1749;  and,  2dl7,  the  baptism  at  E. 
of  their  four  children,  viz.,  a  daughter,  ^I.,  in  May,  1751  ;  a  son,  J.,  in  May,  1763 ; 
a  daughter,  Elizabeth,  in  January,  1755;  and  another  daughter,  8.,  in  December, 
1756 :  Held^  that  the  sessions  were  not  bound  to  infer  from  &ls  evidence  that  Eliza- 
beth was  bom  at  E. 

On  an  appeal  against  an  order  removing  Elizabeth  Wylly  and  her  children 
firom  the  parish  of  Lutterworth,  in  the  county  of  Leicester,  to  the  parish  of  Lub- 
benham  in  the  same  county,  the  sessions  confirmed  the  order^  subject  to  the 
opinion  of  this  Court  on  the  following  case : 

The  respondents  proved  that  the  pauper,  before  her  marriage  with  Alexander 
Benjamin  Wylly,  gained  a  settlement  in  Lubbenbam.  The  appellants  gave  the 
following  evidence  :  the  marriage  of  John  Brittain  and  Mary  Ooode,  at  Ketton, 
in  the  county  of  Rutland,  on  the  27th  of  April,  1749 ;  the  baptism  of  Mary 
their  daughter,  at  Ketton,  on  the  26th  of  May,  1751 ;  the  baptism  of  John 
their  son,  at  Ketton,  on  the  27th  of  May,  1753 ;  the  baptism  of  Elizabeth  tbeir 
daughter,  at  Ketton,  on  the  19th  of  January,  1755 ;  and  the  baptism  of  Susan- 
nah their  daughter,  at  Ketton,  on  the  25th  of  December,  1756.  They  further 
proved  the  marriage  of  Alexander  Wylly,  a  foreigner,  who  had  no  settlement, 
with  the  said  Elizabeth,  on  the  18th  of  January,  1779;  and  the  birth  from  that 
marriage  of  A.  B.  Wylly,  who  afterwards  married  the  pauper.  The  appellants 
thereupon  submitted  that  they  had  shown  a  birth  settlement  of  Elizabeth  in 
Ketton,  which  settlement  devolved  upon  her  son,  and  was  by  him  communi- 
cated to  the  pauper.  The  respondents  relied  on  Rex  v.  North  Petherton,  5  B. 
k  C.  508. 

P#qgQ-|  *Hlldyard  and  Sir  G,  A,  Lewin,  in  support  of  the  order  of  sessions. 
I-  ^  The  sessions  have  properly  decided  that  the  birth  settlement  of  Elizabeth 
Brittain  was  not  sufficiently  proved.  Rex  v.  North  Petherton,  2  B.  &  C.  508, 
shows  that  a  register  of  baptism  is  not  evidence  per  se  of  the  place  of  birth  x>f 
the  party  baptized.  Here,  it  will  be  said,  there  is  a  series  of  registers  showing 
that  different  members  of  the  family  were  baptized  in  the  same  place  (the  parish 
of  Ketton),  from  which  it  ought  to  have  been  inferred  that  Elizabeth  Brittain 
was  bom  in  that  parish.  But  that  is  not  a  necessary  inference ;  for  the  parents 
may  have  resided  in  an  extra  parochial  place  contiguous  to  Ketton,  and  have 
brought  their  children  to  that  parish  for  baptism.  It  was  for  the  sessions,  at 
any  rate,  to  draw  the  conclusion  from  the  evidence ;  they  were  not  bound  to 
find  that  Elizabeth  was  born  in  Ketton. 

Humfrey  and  W7*iVc,  contrJt.  This  case  differs  from  Rex  v.  North  Petherton, 
2  B.  &  G.  508,  as,  besides  the  register  of  the  baptism  of  Elizabeth  Brittain^ 
there  were  other  circumstances  connected  with  it  from  which  the  sessions  ought 
to  have  inferred  that  she  was  born  in  Ketton )  viz.,  the  baptism  of  three  other 
children  in  that  parish. 

Den  MAN,  G.  J.  The  question  at  sessions  was,  whether  the  birth  settlement 
of  Elizabeth  Brittain  was  sufficiently  proved.  The  Gourt  of  Quarter  Sessions 
thought  that  it  was  not,  and  they  have  stated  in  the  case  the  facts  on  which 
they  came  to  that  conclusion.  We  must  collect  that  the  question  intended  to 
r*9701  ^^  fiiibmitted  to  us  was,  ♦whether  they  were  bound  to  find  that  the  pau- 
■■  -'  per's  mother  was  born  in  Ketton.  I  think  they  were  not  bound  to  come 
to  any  such  conclusion.  The  order  of  sessions  must  therefore  be  confirmed. 
^  LiTTLEDALE,  Taunton,  and  Patteson,  Js.,  concurred. 

Order  of  sessions  confirmed.' 

1  In  Bex  V.  The  Parish  or  Precinct  of  St.  Katharine,  near  the  Tower  of  London,  Hilary 
term,  1831,  the  sessions  confirmed  an  order  for  the  remoyal  of  Alexander  Sharp  from 
Knaresborongh  to  St  Katharine's,  subject  to  the  following  case:  In  the  register  of 
ehristciiiDgs  for  St  Katharine's  was  an  entry,  « 1775,  Alexander  Sharp,  of  John  and 
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Ann."  The  pauper,  on  hie  examination,  etated  that  he  was  about  fifty.fiTe  years  old, 
and  came  to  Knaresborough  to  reside  thirty-fonr  years  ago.  He  spelt  his  name  Sharp ; 
his  father,  who  was  a  German,  spelt  it  Sharpe.  His  father's  name  was  John  Andrew, 
his  mother's,  Ann.  Fifteen  years  ago  he  was  remoTed  by  a  vagrant  pass,  from  Chester 
to  St.  Katharine's,  in  London,  but  could  not  say  whether  it  was  to  the  appellant  parish; 
he  was  relieyed  there  (but  the  relief,  as  such,  was  not  relied  upon  by  Uie  respondent), 
and  he  returned  to  Knaresborough,  where  he  had  been  chargeable  ever  since.  He  had  a 
a  sister,  four  years  older  than  himsel%  who  died  in  London  many  years  ago.  His  mother 
died  in  Derbyshire,  on  her  way  to  London.  The  question  submitted  by  Uie  sessions  was 
whether  there  was  evidence  from  which  they  might  presume  a  birth  settlement  in  SL 
Katharine's.  This  Court  held  that  there  was  some  evidence  from  which  the  sessions 
might  so  presume.  Order  confirmed. 

J.  L,  Adolphut  in  support  of  the  order  of  sessions. 

Sir  G.  A,  Lewtn,  contrlk. 


♦The  KING  V.  The  Inhabitants  of  GKEAT  WAKERING.    Jan.  18.  [♦OTl] 

A.  by  lease  demised  a  house  and  land  to  B.  and  C.  for  a  term  of  years,  at  162.  per  an- 
num. There  was  a  covenant  by  them  jointly  and  severally  to  pay  taxes  and  rates, 
&c.,  but  none  to  pay  rent.  B.  occupied  the  whole  premises,  and  paid  the  rent  for 
five  years :  Held,  that,  the  demise  being  joint,  the  rent  was  payable  by  the  two  jointly, 
and  that  each  could  only  be  considered  as  having  rented  a  tenement  at  SI.  a  year,  and 
consequently  that  B.  did  not  gain  a  settlement,  either  by  renting  the  tenement,  or  by 
being  rated  and  paying  rates  in  respect  of  it 

On  appeal  against  an  order  of  two  justices,  whereby  Samuel  Bullock,  his  wife 
and  children,  were  removed  from  the  parish  of  Great  Wakering  to  the  parish  of 
Great  Wigborough,  both  in  the  county  of  Essex,  the  sessions  quashed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following  case : — 

The  respondents  having  proved  a  derivative  settlement  in  the  appellant  parish, 
the  appellants  endeavored  to  establish  a  subsequent  settlement  acquired  by  the 
pauper,  either  by  renting  a  tenement  in  the  respondent  parish,  or  by  paying 
rates  in  respect  thereof,  under  the  following  circumstances  : — 

By  lease  bearing  date  the  27th  February,  1827,  made  between  Catherine 
Summer,  widow,  of  the  one  part,  and  Samuel  Bullock  (the  pauper),  and  John 
Clay  of  the  other  part,  Mrs.  Summer,  in  consideration  of  the  rents  and  cove- 
nants on  the  behalf  of  Bullock  and  Clay  to  be  paid  and  performed,  leased  to 
Bullock  and  Clay  certain  freehold  premises  (therein  particularly  described), 
situate  in  the  respondent  parish,  to  hold  from  the  25th  of  March  then  next,  for 
fourteen  years,  if  Mrs.  Summer  should  so  long  live,  at  the  yearly  rent  of  16^. 
The  lease  contained  a  covenant  by  Bullock  and  Clay  for  themselves  jointly  and 
severally,  and  their  heirs,  executors,  administrators,  and  assigns,  for  payment  of 
the  taxes,  rates,  and  assessments  to  be  charged  on  the  premises  (but  there  was 
no  covenant  for  payment  of  the  rent) ;  and,  previous  to  the  *29th  of  r*Q7oi 
September  then  next,  to  lay  out  30A  in  repairs  on  the  premises,  and  to  ■-  ^ 
keep  and  leave  the  same  in  repair.  It  also  contained  a  covenant  by  Mrs.  Sum- 
mer, with  Bullock  and  Clay,  to  repay  them  the  80/.,  in  case  they  should  be 
evicted  by  any  person  claiming  lawful  title.  The  lease  was  duly  executed  by 
all  the  parties. 

Bullock  (the  pauper)  was  examined,  and  stated  that  he  hired  of  Mrs.  Sum- 
mer the  demised  premises,  and  that  they  consisted  of  three  cottages,  two  of 
which  formed  one  double  tenement,  and  an  acre  of  land ;  that  he  occupied  the 
whole  under  the  lease,  and  paid  the  stipulated  rent  for  above  five  years,  inhabit- 
ing one  of  the  cottages  and  cultivating  the  land,  and  underletting  the  residue ; 
that  Clay  never  came  near  the  premises  during  the  five  years,  and  never  paid 
any  part  of  the  rent;  but  that  he  once  lent  the  pauper  some  money  to  enaMe 
him  to  pay  the  rent  then  due.  The  appellants  also  put  in  evidence  receipts, 
signed  by  Mrs.  Summer,  for  rent,  as  paid  by  the  pauper.  Upon  this  evidence 
it  was  objected  by  the  respondents,  that  the  lease  constituted  a  joint  demise  to 
Bullock  and  Clay,  at  the  rent  of  16/.  a  year,  which  was  not  sufficient  to  confer 
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ft  settlement  upon  Bullock  under  the  statute  6  G.  4,  o.  57,  the  tenement  act  in 
force  at  the  date  of  the  demise.  The  appellants  contended,  that  the  liability 
to  pay  the  reserved  rent  was  in  law  several  as  well  as  joint,  and  they  proposed 
to  call  Mr.  Murdoch,  the  attorney  who  had  prepared  and  attested  the  execution 
of  the  lease,  and  who  had  acted  for  all  parties  throughout  the  transaction,  for 
the  purpose  of  showing  that  in  fact  Clay  was  not  intended  to  be  tenant 
jointly  with  Bullock,  but  that  it  was  the  intention  of  all  parties  that  Bullock 
r^731  ^^^^^^^  ^  ^^®  ^°^y  tenant,  and  responsible  for  the  whole  rent ;  and 
*-  ^  that  Clay  was  included  in  the  lease  merely  as  a  surety  for  the  due  pay- 
ment of  the  rent  by  Bullock.  The  counsel  for  the  respondents  objected  to 
Murdoch's  evidence,  as  tending  to  contradict  the  language  and  vary  the  effect 
of  the  lease ;  but  his  evidence  was  admitted  by  the  sessions,  and  was  to  the 
extent  above  stated.  With  respect  to  the  settlement  by  payment  of  rates,  the 
pauper  proved  that,  once  during  his  occupation  under  the  lease,  he  paid  a  rate 
to  one  of  the  parish  officers  of  Great  Wakering,  and  that  he  was  rated  for  the 
premises  in  question,  they  being  stated  in  the  rate  to  be  of  the  value  of  six 
pounds ;  and  that  Clay  was  not  rated  at  all.  The  sessions  were  of  opinion,  that 
the  pauper  had  acquired  a  settlement  both  by  renting  a  tenement  and  by  paying 
a  rate  in  respect  thereof;  and  quashed  the  order  of  removal. 

Knox  and  Oripps  in  support  of  the  order  of  sessions.  There  was  a  hiring 
of  a  tenement  by  the  pauper  of  sufficient  value  to  satisfy  the  statute  6  G.  4,  c. 
57.  In  Croft  v,  Gainford,  2  Bott.  pi.  194,  6th  edit.,  and  Burr.  S.  C.  311,  and 
Marden  v.  Barham,  2  Bott.  pi.  197,  Burr.  S.  C.  311,  it  was  held,  that  where  a 
tenement  is  occupied  by  two  jointly,  and  is  under  20/.  a  year  value,  neither  can 
acquire  a  settlement ;  but  those  cases  were  decided  at  a  time  when  it  was  con- 
sidered necessary,  in  order  to  gain  a  settlement  by  renting  a  tenement,  that  a 
party  should  have  credit  for  the  rent,  to  the  amount  of  10/.  a  year.  That  doc- 
trine, however,  was  exploded  in  Rex  v.  Hooe,  4  East,  362,  where  the  payment 
r*9741  ^^  ^^^  '^°^  ^  ^^^  landlord  was  guaranteed  by  *another  person ;  and 
*-  ^  there  it  was  held  to  be  sufficient  if  a  party  came  to  settle  upon  a  tene- 
ment of  the  value  of  10/.  per  annum,  whether  credit  were  given  to  him  for  the 
rent  or  not.  Here  the  pauper  was  in  the  actual  occupation  of  the  whole  pre- 
mises for  the  term,  and  he  was  liable  (by  operation  of  law)  severally  for  the 
whole  rent ;  for  the  landlord,  if  he  obtained  judgment  in  an  action  against  the 
two,  might  levy  whole  damages  on  one ;  the  pauper  has,  therefore^  satisfied  the 
words  of  the  statute  6  G.  4,  c.  57,  by  settling  upon  or  renting  a  tenement  of 
10/.  a  year.  Secondly,  the  evidence  of  the  attorney  was  admissible  to  show  that 
Clay  was  only  surety,  and  not  tenant;  Rex  v,  Scammonden,  3  T.  R.  474 ;  Rex 
p.  Laindon,  8  T.  R.  379  -,  Rex  v,  Olney,  1  M.  &  8.  387 ;  2  Starkieon  Evidence, 
p.  1076 1  the  appellants  were  not  parties,  but  strangers  to  the  deed,  and,  there- 
fore, not  estopped  by  it;  Rex  v.  Cheadle,  3  B.  &  Ad.  832.  Thirdly,  the  pauper 
gained  a  settlement  by  being  rated  and  pslying  the  rates,  for  they  were  paid  in 
respect  of  a  tenement  bond  fide  rented  by  him  at  10/.  a  year.  Besides,  if  the 
pauper  is  to  be  considered  the  tenant  of  one  moiety  to  the  original  lessor,  there 
is  ample  ground  for  presuming  that  ho  was  a  tenant  of  the  other  half  to  Clay  ; 
Rex  V,  Duns  Tew,  Burr.  C.  C.  398. 

Bere,  contr^.  It  is  quite  clear  that,  before  the  late  statutes,  a  tenement  oc- 
cupied by  two  jointly,  under  20/.  a  year  in  value,  did  not  confer  a  settlement 
upon  either;  and  neither  the  statute  59  G.  3,  c.  50,  nor  the  statute  6  G.  4,  c. 
57,  was  intended  to  alter  the  law  in  that  respect.  In  Rex  v,  Tonbridge,  6  B. 
r^751  ^  ^*  ^^'  Batlet,  J.,  in  delivering  '''the  judgment  of  the  Court,  seemed 
^  -'to  consider  that  the  first  of  those  statutes  had  made  no  such  alteration 
of  the  law.  There  the  premises  occupied  by  the  pauper  were  not  of  sufficient 
value,  unless  he  could  be  considered  as  sole  occupier  of  a  garden.  The  pauper 
took  the  garden,  but  it  was  agreed  between  him  and  one  Maynard  that  they 
should  share  the  expense  and  profit.  Maynard  paid  the  pauper  half  the  rent^ 
and  BatleY;  J.,  observed,  that  although  it  was  not  stated  that  there  was  a 
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joint  ocenpatioiii  jet  it  must  be  taken  tBat  there  was,  and  if  so,  it  mnst  be  con- 
sidered that  the  panper  occupied  onlj  a  moiety  of  the  garden.  Here  the  law 
will,  from  the  joint  demise  to  the  two,  imply  a  joint  covenant  for  payment  of 
the  rent.  As  to  the  settlement  by  rates,  the  statute  6  G-.  4,  c.  57,  requires  the 
same  circumstances  to  give  a  settlement  by  paying  parochial  rates,  as  by  settling 
upon  and  renting  a  tenement ;  and,  therefore,  if  a  settlement  was  not  gained 
here  by  renting  a  tenement,  neither  was  it  by  the  payment  of  rates. 

Denman,  C.  J.  It  appears  to  me  that  this  letting  did  not  confer  a  settlement^ 
because  it  was  a  joint  letting  to  two,  and  as  the  rent  of  16/.  would  be  payable 
by  the  two  lessees,  each  would  be  liable  only  to  pay  a  moiety.  But  in  order  to 
^Te  a  settlement,  the  tenement  of  each  should  be  of  the  annual  yalue  of  lOL 
in  Rex  V.  Hooe,  4  East,  362,  the  demise  was  to  one  only,  and  his  rent  was  gua- 
ranteed by  another  person,  but  the  latter  was  not  tenant.  Whether  the  parol 
evidence  be  admissible  or  not,  is  immaterial ;  because,  assuming  it  be  receivable, 
the  letting  was  in  fact  to  the  two  jointly,  and  *the  rent  therefore  payable  rto'^g-i 
by  the  two,  and,  consequently,  neither  rented  to  a  sufficient  amount.  I-  '  -" 
As  to  the  other  ground,  that  Clay  may  be  considered  as  having  let  his  moiety 
to  the  pauper,  that  is  a  fact  not  found  by  the  sessions,  and  we  cannot  infer  it. 

LiTTLEDALE,  J.  The  demise  being  to  two  as  joint  tenants,  each  was  entitled 
to  occupy  an  undivided  moiety  in  his  own  right.  The  pauper,  therefore,  if  he 
occupied  the  whole,  would  occupy  one-half  in  his  own  right,  and  the  other  half 
as  bailiff  to  Clay,  and  would  be  accountable  to  him  for  the  profits.  He  there- 
fore only  occupied,  in  his  own  right,  a  tenement  of  8/.  a  year  value,  which  is 
not  sufficient  to  give  a  settlement,  either  by  renting  or  by  payment  of  rates. 

Taunton,  J.  The  rule  laid  down  by  Mr.  Nolan  (vol.  2,  p.  37),  is,  that 
where  a  tenement  is  occupied  by  two  jointly,  and  is  of  the  value  of  20L  a  year, 
both  may  gain  a  settlement,  for  the  moiety  occupied  by  each  is  of  the  value  of 
10/.  per  annum ;  but  where  the  tenement  is  occupied  by  two  jointly,  and  is 
under  20/.  per  annum,  neither  can  acquire  one ;  and  he  adds  ^from  the  case  of 
Croft  V,  (Jainford,  2  Bott.  pi.  194,  6th  edit.),  that  "if  the  law  were  other- 
wise, the  inconveniences  arising  from  it  would  be  intolerable ;  for  if  forty 
persons,  for  the  same  purpose,  were  to  rent  a  tenement  of  this  value,  each 
of  them  would  be  entitled  to  a  settlement;  the  manifest  design  of  the  sta- 
tute would  be  thereby  eluded,  and  the  parishes  would  be  loaded  with  poor." 
Here,  no  settlement  was  gained,  because  the  rent  for  the  whole  ^premises  picQ<T7-| 
was  only  16/.  per  annum,  and  it  was  payable  by  the  lessees  jointly ;  and  ^  -^ 
supposing  that  the  parol  evidence  was  properly  received,  it  does  not  vary  the 
case ;  for,  although  it  may  have  been  intended  that  Bullock  should  be  sole 
tenant,  and  Clay  surety,  still  the  demise  by  the  lessor  was  the  two  jointly,  and 
the  rent  therefore  was  payable  by  them.  There  is  no  ground  for  saying  that 
there  was  a  settlement  by  rates ;  for  that  depends  on  the  same  circumstances 
precisely,  as  a  settlement  by  settling  on  or  renting  land. 

Patteson,  J.  This  is  a  joint  lease  to  the  two  as  regards  the  landlord. 
Whether  the  parol  evidence  was  admissible  as  between  the  parties  to  this  record 
is  immaterial.  I  think  it  was  admissible  as  between  them,  though  it  would  not 
be  so  as  between  the  parties  to  the  instrument.  All  the  authorities  show,  that 
if  there  be  a  joint-tenancy,  each  of  the  parties  should  be  interested  to  the  amount 
of  10/.  With  respect  to  an  underletting  by  Clay  to  the  pauper,  there  were  some 
drcumstances  to  warrant  such  an  inference ;  but  the  sessions  have  not  drawn 
it,  and  we  cannot.  Order  of  sessions  quashed. 


*The  KING  t;.  The  Trustees  of  the  NORTHLEACH  and  WITNEY  ,^^r,^ 

Roads.  [^'^3 

A  local  turnpike  act  directed  that  the  trustees  should  keep  books  in  which  they  should 
enter  their  accounts,  and  also  their  orders  and  proceedings ;  and  that  all  persons 
should  have  access  to  such  entries.  By  a  subsequent  local  act  it  was  directed,  that 
the  trustees  should  keep  a  book,  in  which  they  should  enter  their  accounts,  which  book 
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should  b«  open  to  the  inspeetion  of  the  tmetees,  or  of  any  creditor  on  the  tolls.  The 
general  turnpike  act,  8  G.  4,  c.  126,  s.  78,  re-enacted  the  latter  pronsion  as  to  all 
turnpike  road  accounts,  and  sect.  72  directed  that  all  trustees  of  turnpike  roads  should 
keep  a  book  of  their  orders  and  proceedings,  which  should  be  open  to  the  inspection  of 
any  of  the  trustees,  and  should  be  read  as  eridence  in  courts,  as  there  directed.  That 
act  also  provides,  that  the  enactments  therein  contained  shall  extend  to  all  other  turn- 
pike acts,  except  where,  by  that  act,  it  is  otherwise  ordered: 

Held,  that  these  clauses  of  the  general,  and  of  (he  second  local  act,  superseded  the  pro* 
risions  of  the  original  act,  and  limited  the  power  of  inspection  at  first  given  to  the 
whole  public,  confining  it  to  trustees,  and  to  trustees  and  creditors,  in  the  respective 
cases  of  orders  and  accounts. 

To  ground  an  application  for  a  mandamus  to  inspect  books,  quaere,  whether  it  is  sufficient 
to  show  that  the  party  entitled  to  inspect  demanded  liberty  to  do  so,  that  his  claim  was 
disputed,  but  inspection  offered  him  as  a  favor,  and  that  he  refused  to  accept  it  other- 
wise than  as  a  right.    Per  Denmax,  C.  J. 

A  RULE  bad  been  obtained,  calling  on  tbe  trustees  for  repairing  the  Oxford- 
Bhire  district  of  roads  mentioned  in  an  act  of  parliament,  24  G.  2,  c.  28,  and 
other  subsequent  acts,  to  show  cause  why  a  mandamus  should  not  issue,  com- 
manding them  to  permit  and  suffer  Mr.  James  Scarlett  Price  to  have  recourse  to 
the  books  containing  their  accounts  and  entries  of  moneys  collected,  received| 
expended,  and  laid  out,  and  their  orders,  acts,  and  other  proceedings  and  things 
by  them  done  in  pursuance  of  the  said  acts,  and  in  execution  of  the  powers 
thereby  given  to  them,  at  a  reasonable  and  seasonable  time  in  that  behalf.  The 
statute  24  O.  2,  c.  28,  directs  that  three  books  containing  accounts  respectively 
of  the  moneys  collected,  laid  out,  &c.,  and  of  all  orders,  acts,  matters,  and  things, 
made  or  done  by  the  trustees  upon,  in,  or  in  respect  of  the  three  divisions  into 
which  the  said  roads  are  for  that  purpose  distributed  by  the  act,  shall  be  kept 
l^.q-.  as  therein  mentioned,  ''  to  which  '''said  three  books  all  persons  shall  be 
^  -'at  liberty  to  have  recourse,  and  to  inspect  or  peruse  the  same  at  all  rea- 
sonable and  seasonable  times,  without  any  fee  or  reward."  The  party  making 
the  present  application,  and  certain  other  inhabitants  of  Burford,  being  advised 
that  the  said  clause  was  still  in  force,  gave  notice  to  the  trustees  that  they 
should  attend  at  the  office  of  the  clerk,  for  the  purpose  of  inspecting  all  orders, 
acta^  matters,  proceedings  and  things  recorded  or  entered  in  the  book  or  books 
which  tbe  act  required  the  said  trustees  to  keep  for  entering  such  orders,  &c.,  in 
respect  of  the  Oxfordshire  division  of  the  said  roads.  The  parties  attended 
accordingly,  and  the  trustees  offered  to  grant  them  the  required  inspection  as  a 
favor,  but  not  as  a  matter  of  right.  The  applicants  declined  accepting  it  on 
these  terms. 

It  appeared  that  by  a  statute,  1  &  2  G.  4,  c.  cix.  ^local  and  personal,  public), 
relating  (among  other  things)  to  the  part  of  the  aoove  roads  now  in  questioUi 
the  former  acts,  except  as  varied,  altered,  or  repealed  by  the  present  act,  were 
kept  in  force  as  to  these  roads,  subject  to  the  amendments,  variations,  and  addi- 
tions in  this  act  contained :  and  it  was  directed  that  the  clerk  to  the  trustees 
should  keep  a  book  or  books,  in  which  he  should  enter  true  accounts  of  all  sums 
of  money  received  and  paid  in  each  district  respectively  on  account  of  the  said 
roads,  which  book  should,  at  all  seasonable  times,  be  open  to  the  inspection  of 
the  trustees,  or  any  creditor  or  creditors  on  the  tolls,  without  fee  or  reward ; 
and  that  they  should  be  at  liberty  to  take  copies  of,  or  extracts  from  the  same ; 
and  a  penalty  was  imposed  on  the  clerk  if  he  should  refuse  to  permit,  or  should 
r*Q801  °^^  permit  the  said  ^trustees  or  such  creditors,  or  any  of  them,  to  in- 
I*  -'  spect  such  books,  or  take  such  copies,  &c.  Section  73  of  the  General 
Turnpike  Act,  3  Q.  4,  o.  126,  is,  in  every  material  point,  precisely  the  same. 

F,  Pollock  pow  showed  cause,  and  contended  that  the  clause  of  24  G.  2,  o. 
28,  relied  upon  in  support  of  the  rule,  was  superseded  by  sects.  72  and  73  of 
the  General  Turnpike  Act :  that  it  was  expressly  altered,  as  to  entries  of  ac- 
eounts,  by  1  G.  4,  c.  cix.,  if  still  in  operation  since  the  general  act,  or,  at  all 
events,  by  sect.  73  of  the  general  act ;  and,  consequently,  that  a  mandamus  to 
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permit  persons  who  were  neither  tmstees  nor  creditors  to  inspect  the  accounts 
as  well  as  orders,  could  not  be  granted. 

Tal/ourdf  Serjt.,  contri.  The  clauses  referred  to  in  the  statute  of  1  O.  4, 
and  sect.  73  of  the  general  act,  although  thej  direct  that  inspection  of  the 
accounts  shall  be  granted  to  trustees  and  creditors  under  a  penalty,  do  not  take 
away  the  right  of  inspection  which  the  public  had  before.  There  are  no  words 
which  repeal  the  former  act  in  this  respect.  [Taunton,  J.  If  they  are  ia 
direct  opposition  to  the  former  clause,  they  must  operate  as  a  repeal  of  it, 
though  it  would  not  be  so  if  there  were  a  mere  variation,  and  the  several  clauses 
were  not  inconsistent  with  each  other.]  There  is  nothing  in  the  later  acts  that 
contravenes  the  clause  in  question  in  the  former.  Their  provisions  are  more 
limited,  but  the  peculiar  right  which  they  give  to  trustees  and  creditors  is  not 
inconsistent  with  the  general  right  of  the  public. 

'''Denman,  0.  J.  I  think  the  parties  are  not  entitled  to  this  manda-  r^ogi^i 
mus.  The  effect  of  sect.  4'  of  the  General  Turnpike  Act  is  to  incorpo-  *-  -' 
rate  that  statute  with  all  particular  acts;  and  therefore  sections  72'  and  73  of 
the  general  act  must  be  taken  as  part  of  24  Ot.  2,  c.  28 ;  and  if  they  are  incon- 
sistent with  the  clause  of  that  act  relating  to  the  accounts  and  orders,  the  latter 
must  be  considered  as  not  continued ;  otherwise  the  very  evil  would  ensue  which 
that  act  was  intended  to  prevent ;  namely,  the  want  of  uniformity  in  the  laws 
regulating  turnpike  roads  ^throughout  the  kingdom.  I  also  doubt,  on  r^ggoi 
another  ground,  whether  a  mandamus  lies  in  this  case.  The  books  were  ^  -^ 
offered  on  the  application  of  the  parties,  as  a  matter  of  favor,  not  of  right.  It 
might  be  important  to  assert  the  right,  but  then  the  person  who  made  the  ap- 
plication might  have  said  that  he  accepted  the  liberty  of  inspection  as  a  right^ 
not  as  a  favor.  If  upon  that  the  books  had  been  withheld,  a  mandamus  might 
have  been  applied  for,  supposing  the  parties  had  been  in  other  respects  entitled 
to  it. 

LiTTLEDALE,  J.  The  statute  1  G.  4,  c.  ciz.,  declares  that  the  former  acts 
shall  continue  in  full  force,  except  as  they  are  thereby  varied,  altered,  or  re- 
pealed ;  and  in  a  subsequent  clause  it  directs,  that  the  trustees  shall  cause  a 
book  to  be  kept,  in  which  shall  be  entered  accounts  of  the  moneys  received  and 
disbursed,  which  book  shall,  at  all  seasonable  times,  be  open  to  the  inspection 
of  the  trustees,  or  any  creditor  or  creditors  on  the  tolls.  The  former  act,  24 
G.  2,  c.  28,  directed  books  to  be  kept  containing  accounta  of  all  moneys  collected 

*  Seet.  4.  '*  And  whereas  it  is  of  great  importance  that  one  uniform  system  should  be 
adhered  to  in  the  laws  for  regulating  the  management  and  maintenance  of  tampike 
roads  throughout  the  kingdom ;  be  it  Uierefore  enacted,  that  ftrom  and  after  the  1st  daj 
of  January,  1823,  aU  the  enactments,  provisions,  matters,  and  things  in  this  act  con- 
tained, shall  extend,  and  be  deemed,  construed,  and  taken  to  extend,  to  all  acts  of  par- 
liament now  in  force,  and  to  all  acts  which  shall  hereafter  be  passed,  for  making,  widen- 
ing, turning,  amending,  repairing,  or  maintaining  any  turnpike  road  or  roads  in  that 
part  of  Great  Britain  called  England,  save  and  except  where  any  other  commencement 
is  particularly  directed  by  this  act ;  and  as  to  snch  enactments,  provisions,  matters,  and 
things  as  shall  be  expressly  referred  to,  and  varied,  altered,  or  repealed  by  any  such 
act  or  acts  as  shall  be  hereafter  passed." 

'  Sect.  72  enacts,  **  That  all  onlers  and  proceedings  of  the  trustees  or  commissioners 
of  every  turnpike  road,  together  with  the  names  of  the  trustees  or  commissioners  pre- 
sent at  every  meeting,  shall  be  entered  in  a  book  or  books  to  be  kept  by  the  clerk  to  the 
said  trustees  or  commissioners  for  that  purpose,  and  be  signed  by  the  chairman  of  the 
meeting  or  meeUngs  at  which  such  orders  or  proceedings  shall  be  from  Ume  to  Ume 
made  or  had ;  and  that  such  book  or  books  shall  be  open  at  all  seasonable  times  to  the 
inspection  of  any  of  the  trustees  or  commissioners,  without  fee  or  reward ;  and  such 
orders  and  proceedings  so  entered  and  signed  by  the  chairman  of  such  meeting  or  meet- 
ings as  aforesaid,  shall  be  deemed  and  taken  to  be  original  orders  and  proceedings ; 
which  said  book  or  books,  as  well  as  the  book  or  books  in  which  the  oath  or  affirmation 
directed  to  be  taken  by  the  said  trustees  or  commissioners  shall  be  entered,  and  also 
the  book  or  books  directed  to  be  kept  for  registering  mortgages  and  assignments,  and 
all  entries  in  such  books  respectively,  shall  and  may  be  read  in  eridenoe  in  all  courts 
whatsoever,  in  all  oases  of  appeal,  and  in  all  prosecutions,  suits,  and  actions  whatso- 
ever." 
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aod  expended,  and  of  all  orders,  acts,  matters,  and  things  made  and  done  upon, 
in,  or  in  respect  of  the  said  roadB,  to  which  books  all  persons  should  be  at  liberty 
to  have  recourse.  The  act  of  1  O.  4  yaries  this  provision,  as  far  as  regards  the 
entries  in  the  books  of  moneys  reoeiyed  and  expended,  by  varying  the  descrip- 
tion of  persons  who  are  to  have  access  to  those  entries.  Before,  all  persons 
were  to  have  access  to  the  books ;  by  this  act  a  limitation  was  introduced.  And 
I  think  the  alteration  is  such  as  to  render  the  original  clause  so  far  inoperative. 
But  then  there  is  a  further  provision  in  the  statute  of  24  G.  2,  that  the  books 
P^831  ^^^^^  ^contain  entries  of  all  orders  and  acts  made  and  done  in  respect 
I-  -^  of  the  roads,  to  which  all  persons  may  have  recourse.  If,  however,  the 
parties  now  applying  wished  to  avail  themselves  of  this  part  of  the  clause,  they 
should  have  limited  their  motion  to  the  entries  of  orders  and  acts.  The  clause  of 
24  0. 2,  c.  28,  referring  to  these,  is  not  varied  by  1 G.  4,  o.  cix. ;  but  the  clause  of 
that  act  respecting  the  accounts  has  the  effect  of  establishing  two  distinct  provi- 
sions for  the  inspecting  of  receipts  and  disbursements,  and  of  orders  and  other 
proceedings ;  and  this  distinction  is  supported  by  sects.  72  and  73  of  the  general 
act,  which  evidently  subjects  the  two  sets  of  books  to  different  powers  of  in- 
spection. The  variation  in  this  respect  is  reasonable  in  both  statutes;  creditors 
tnd  trustees  ought  to  be  enabled  to  inspect  the  accounts,  but  there  is  no  reason 
that  all  persons  should.  I  agree  with  my  Lord  and  my  Brother  Taunton,  that 
the  act  3  Gt.  4,  c.  126,  has  done  away  with  this  general  power ;  and,  upon  the 
construction  of  that,  and  of  the  two  local  statutes,  I  am  of  opinion  that  the 
rule  ought  to  be  discharged. 

Tai^nton,  J.  Supposing  that  the  parties  applying  for  this  mandamus  are 
entitled  to  it  upon  the  statement  made  by  them,  as  to  which  it  is  unnecessary  to 
say  anything,  I  think  the  act  3  G.  4,  c.  126,  takes  away  the  general  power  of 
inspecting  accounts,  given  by  24  O.  2,  c.  28,  because  the  provisions  of  the  two 
statutes  cannot  stand  together. 

Patteson,  J.  As  to  the  inspection  of  accounts,  the  provisions  of  the  Gene- 
ral Turnpike  Act,  and  of  the  last  local  act,  are  the  same.  As  to  inspecting  the 
r*0M1  ^^^^  ^^^  ^proceedings,  the  latter  act  makes  no  regulation ;  therefore, 
L  ^^J  the  entries,  as  far  as  they  relate  to  these,  are  subject  to  the  general  act; 
and  in  any  view  of  the  case,  a  claim  for  all  persons  to  inspect  the  books  cannot 
be  supported.  Bule  discharged. 


The  KING  v.  ALLEN,  Gent.    Jan.  21. 

A  rule  dIbI  was  granted  for  a  mandamus  to  the  principal  of  Clifford's  Inn,  to  attend  the 
benchers  of  the  Inner  Temple,  and  produce  the  records  and  regulations  of  the  society 
of  Clifford's  Inn,  to  enable  the  benchers  to  decide  on  the  validity  of  his  election  to 
that  office.  Bat  on  cause  shown,  the  rule  was  discharged,  no  sufficient  proof  appear- 
ing, that  the  benchers  of  the  Inner  Temple  had  a  compulsory  authority  over  Clifford's 
Inn  for  this  purpose. 

A  RULE  was  obtained  in  last  Michaelmas  term,  calling  on  William  Henry 
Allen,  gentleman,  an  attorney  of  this  Court,  to  show  cause'  why  a  mandamus 
should  not  issue,  commanding  him  to  attend  before  the  masters  of  the  bench  of 
the  Inner  Temple  on  such  day  as  they  might  appoint,  and  to  take  with  him  the 
rules  and  regulations  of  the  Honorable  Society  of  Clifford's  Inn,  to  enable  the 
said  masters  of  the  bench  to  decide  upon  the  validity  of  his  election  to  the  office 
of  principal  of  that  society.  The  application  was  made  under  the  following 
circumstances : — 

John  Sjffnpton  Jeisopp^  Esq.,  barrister  at  law,  one  of  the  ancients  or  rulers 
of  the  society  of  Clifford's  Inn,  in  Trinity  term  last  presented  a  memorial  to  the 
benchers  of  the  Inner  Temple,  stating:  That  Clifford's  Inn  is  one  of  the  most 
ancient  inns  of  Chancery,  and  has,  from  the  earliest  period,  been  subordinate  to 
the  benchers  of  the  Inner  Temple :  that  it  is  governed  by  a  principal  and  twelve 
ancients  or  rulers  \  that  in  May  last,  a  meeting  of  the  rulers  and  fellows  of 
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Clifford's  Inn  was  holden,  for  tlie  purpose  of  electing  a  principal  from  among 
the  rulers ;  that  the  petitioner  and  Mr.  Allen  were  ""candidates ;  that  pKQocn 
the  petitioner  gave  notice  that  Mr.  Allen  was  not  qualified  to  hold  *-  -* 
the  office ;  but  that  the  election  notwithstanding  proceeded,  and  Mr.  Allen  was 
declared  to  have  the  majority  of  votes,  though  he  was,  in  fact,  not  qualified  ao- 
cordiug  to  the  rules  of  the  society,  for  several  reasons,  which  were  stated  in  the 
memorial.  To  show  the  authority  of  the  benchers  of  the  Inner  Temple  to  in- 
terfere in  this  case,  the  memorial  referred  to  the  following  passage  in  Dugdale's 
Origines  Judiciales,  chap.  70  (under  the  head,  "  Orders  necessary  for  the  go- 
vernment of  the  inns  of  Court,  &c.,  1574")  : — "  The  reformation  and  order  for 
the  inns  of  Chancery,  is  referred  to  the  consideration  of  the  benchers  of  the 
houses  of  court  to  which  they  are  belonging." — p.  312.  Also  the  following 
words  from  the  same  work,  chap.  72  : — "  That  the  inns  of  Chancery  shall  hold 
their  government  subordinate  to  the  benchers  of  every  of  the  inns  of  court  to 
which  they  belong ;  and  that  the  benchers  of  every  inn  of  court  make  laws  for 
governing  them." — p.  322.  It  was  further  stated  in  the  memorial,  that  an  ex- 
ercise of  the  power  of  deciding  between  conflicting  claims  of  candidates  for  the 
office  of  principal  of  Clifford's  Inn  appeared  among  the  records  of  the  society  of 
the  Inner  Temple  in  July,  1677,  when  the  election  of  one  Eichard  Graham  was 
confirmed  by  the  benchers  of  the  latter  society,  and  his  competitor,  one  Sam- 
mers,  was  directed  to  deliver  up  to  him  the  books,  records,  &o.,  of  the  society  of 
Clifford's  Inn,  with  which  direction  it  appeared,  by  the  records  of  Clifford's  Inn, 
that  Summers  complied.  This  memorial  was  taken  into  consideration  by  the 
benchers  of  the  Inner  Temple,  who  appointed  a  day  for  hearing  Mr.  Jessopp  on 
the  subject  of  the  election,  and  summoned  Mr.  Allen  to  attend  on  that  Hay,  as 
well  *aa  the  steward  of  Clifford's  Inn,  with  the  records  of  that  society.  r*Qo/»-j 
Mr.  Allen  refused  to  attend,  or  to  produce  the  records,  which  were  in  I-  -^ 
his  custody ;  and  the  benchers,  consequently,  declined  to  proceed  in  the  case,  but 
stated  to  Mr.  Jessoppf  that  they  were  willing  to  resume  the  subject  in  the  en- 
suing Michaelmas  term,  if  he  thought  proper  to  apply  to  them  in  that  term  for 
a  further  order  upon  Mr.  Allen. 

In  Michaelmas  term,  Mr.  Jessopp,  without  having  made  such  application, 
moved  this  Court  for  a  mandamus  to  Mr.  Allen  to  appear  before  the  benchers  of 
the  Inner  Temple,  in  order  that  they  might  decide  upon  his  qualification.  The 
Court  thought  that  Mr.  Jessopp  ought,  before  moving  for  a  mandamus,  to  apply 
to  the  benchers,  according  to  their  suggestion,  for  a  mrther  order  upon  Mr.  Al- 
len, and  to  try  the  effect  of  such  order.  The  application  was  made,  and  an  order 
thereupon  issued  by  the  benchers,  that  Mr.  Allen  should,  at  a  time  named,  at- 
tend them,  and  produce  the  books  and  regulations  of  Clifford's  Inn.  The  order 
was  duly  served  :  Mr.  Jessopp  attended  at  the  time  named,  but  Mr.  Allen  re- 
fused to  do  so ;  the  rules  and  regulations  were  not  produced  ;  and  the  benchers, 
under  these  circumstances,  declined  proceeding  upon  Mr.  Jessopp^s  applicatioii. 
The  present  rule  nisi  was  then  moved  for,  and  granted. 

Mr.  Allen's  affidavit,  in  opposition  to  the  rule,  contained  various  statements 
in  answer  to  those  of  Mr.  Jessopp,  upon  the  merits  of  the  election.  It  further 
stated,  that  the  deponent  did  not  attend  upon  the  summonses  of  the  benchers  of 
the  Inner  Temple,  because  he  believed  and  was  advised  that  they  had  no  juris- 
diction to  interfere  in  the  management  and  control  of  the  society  of  *Clif-  rrMoy-i 
ford's  Inn,  except  by  the  voluntary  assent  of  both  societies,  or  when  L  -■ 
chosen  to  be  referees  by  the  disputing  parties ;  that  the  deponent  never  heard 
of  any  claim  or  exercise  of  such  jurisdiction,  or  of  the  case  referred  to  in  Mr. 
Jeuopp^s  memorial,  and  that  no  account  of  such  case  was  to  be  found  in 
the  books  of  the  society  of  Clifford's  Inn  ;  that  he  understood  and  believed  that 
society  to  be  of  earlier  origin  than  the  society  of  the  Inner  Temple,  and  never 
to  have  been  in  any  way  subservient  thereto ;  that  he  had  been  informed  and  be- 
lieved, that  the  society  of  the  Inner  Temple  had  never  desired  or  claimed,  and 
did  not  then  desire  or  claim,  to  exercise  any  jurisdiction  over  Clifford's  Inn ;  and 
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that  he  alfio  beUeyed,  that  the  society  of  the  Inner  Temple  had  no  moans  to  en- 
force any  rule  or  order  against  the  society  of  Clifford's  Inn,  or  against  any  other 
persons  not  of  their  own  body. 

FoRettf  in  this  term  (January  2Ist)  showed  oause.  No  authority  or  case  has 
been  cited »  which  goes  the  length  of  proving  that  the  society  of  the  Inner  Temple 
has,  in  point  of  right,  the  power  now  contended  for,  or  has,  in  fact,  exercised 
such  a  power.  And  if  an'  instance  could  be  given  in  which  that  power  had  been 
exerted,  it  is  clear,  upon  principle,  that  the  Court  cannot  issue  a  mandamus  to 
one  voluntary  society  to  attend  upon  another,  and  comply  with  its  order.  The 
Court  then  called  upon 

Jasopp,  contdL.  The  authorities  given  in  the  affidavit  in  support  of  the  rule 
establish  the  power  contended  for.  [Littledale,  J.  It  does  not  appear  that 
the  benchers  of  the  Inner  Temple  themselves  come  forward  to  assert  it.]  They 
r*9881  ^^^^^^  ^^^  parties  to  attend  them  for  the  purpose  *of  deciding  the  point 
I-  -^  in  dispute,  and  they  made  a  formal  order  on  Mr.  Allen  to  produce  the 
records  and  rules  of  Clifford's  Inn.  [Sir  James  Scarlett^  as  a  bencher  of  the 
Inner  Temple,  here  stated,  that  that  society  did  not  intend,  by  the  steps  which 
they  had  taken,  to  give  an  opinion  upon  the  point  of  jurisdiction,  but  only  to  put 
Mr.  Jeuapp  ipto  such  a  course  of  proceeding  as  would  enable  him  to  bring  his 
case  before  this  court.]  The  passages  cited  in  the  memorial,  from  Dugdale, 
show  what  was  the  opinion  on  the  subject  in  his  time.  [Littledale,  J.  We 
cannot  notice  them,  unless  he  refers  to  authorities.]  The  case  of  Mr.  Graham, 
stated  on  the  memorial,  is  an  instance  in  which  the  power  contended  for  was  ex- 
ercised by  the  Inner  Temple.  [Denman,  C.  J.  The  parties  there  may  have 
consented  to  the  exercise  of  juriscliction.  We  do  not  know  that  the  proceeding 
was  in  invitum.  We  ought  to  see,  by  the  roll  itself,  that  it  was  of  that  nature, 
and  that,  upon  such  proceeding,  the  one  party  was  rejected  for  unfitness,  and  the 
other  declared  to  be  elected.]  Mr.  Allen  denies  that  there  is  any  account  of 
the  case  in  the  records  of  Clifford's  Inn,  but  he  withholds  the  books  by  which 
the  fact  might  be  ascertained.  The  question  is,  whether  the  benchers  have  done 
wrong  in  taking  the  memorial  into  consideration,  or  Mr.  Allen  in  disobeying 
their  order.  No  ground  is  stated  in  his  affidavit,  for  disputing  the  jurisdiction, 
except  his  own  information  and  belief. 

Denman,  C.  J.  If  any  example  had  been  produced  of  an  exercise  of  the 
authority  in  question  by  the  benchers  of  the  Inner  Temple,  we  might  perhaps 
have  granted  this  mandamus,  to  put  the  subject  into  a  course  of  inquiry.  But 
no  instance  has  been  given.  It  does  not  appear  that  any  principal  of  Clifford's 
r*<)S91  ^°°  ^^^  ^^^^  "^called  upon  by  the  authority  of  the  benchers  to  show 

I-  ^  before  them  that  ho  was  a  proper  person  for  the  office,  or  properly  elected. 
There  might  perhaps  be  other  objections  stated,  but  this  is  decisive.  Before  we 
call  upon  this  party  to  submit  his  title  to  examination,  it  ought  to  be  shown 
that  the  persons  who  are  to  examine  have  authority  to  do  something  with  re- 
spect to  the  election.  But  on  this  point  nothing  appears.  I  do  not  think  it  is 
correct  to  say  that  a  question  arises  whether  the  benchers  have  done  wrong  in 
calling  upon  Mr.  Allen  to  come  before  them,  because  it  appears  that  that  was 
only  done  to  give  Mr.  Jessopp  an  opportunity  of  putting  the  matter  in  such  a 
train  that  it  might  be  brought  before  this  court.  Without  throwing  the  slightest 
censure  on  those  gentlemen,  we  may  discharge  the  rule,  upon  the  ground  that 
the  requisite  authority  has  not  been  proved. 

Littledale,  J.  No  doubt  this  Court  will  take  notice,  in  a  general  way,  that 
the  society  of  the  Inner  Temple  exercises  a  jurisdiction  over  the  Inn  of  Chancery 
called  Clifford's  Inn  ;  but  to  grant  a  mandamus  for  the  particular  purpose  now 
suggested,  we  should  have  evidence  that  the  benchers  of  the  Inner  Temple  have 
before  exercised  the  authority  which  we  are  called  upon  to  put  in  motion.  They 
have  a  general  superintendence  over  the  Inn,  but  we  cannot  say  that  it  enables 
them  to  decide  this  matter. 

Taunton,  J.    I  cannot  find,  by  anything  we  have  heard,  that  the  benchers 
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of  the  Inner  Temple  have  the  authority  which  has  heen  ascribed  to  them  :  and 
we  onght  not  to  grant  this  mandamus^  when  it  may  appear  that  there  is  no  ju- 
risdiction to  do  what  is  required. 

*Patteson,  J.  The  instance  referred  to  by  Mr.  Jessopp  is  not  one  in  r^egooi 
which  the  benchers  of  the  Inner  Temple  are  supposed  to  have  exercised  ^  ^ 
an  authority  to  compel  anything  to  be  done ;  it  merely  appears  that  they  de- 
cided some  question  when  it  was  brought  before  them.  We  ought  at  least  to 
have  had  one  instance  in  which  an  authority  of  this  kind  was  exercised  by  them 
compulsorily.     The  rule  must,  therefore,  be  discharged.        Rule  discharged. 


The  KING  v.  The  Justices  of  NORFOLK. 

A  resolntion  of  a  coart  of  quarter  sessions,  that  whenever  an  appeal  against  an  order  of 
remoYal  shall  be  entered  and  respited,  notice  thereof  shall,  within  one  month  after 
such  entry  and  respite,  be  given  to  the  officers  of  the  removing  parish,  is  void,  and 
where  the  Court  of  quarter  sessions  had  dismissed  an  appeal  for  want  of  such  notice, 
this  Court  granted  a  mandamus  to  them  to  hear  it 

An  appeal  of  the  churchwardens  and  overseers  of  the  poor  of  .the  parish  of 
Swardeston,  in  the  county  of  Norfolk,  against  an  order  for  the  removal  of  Gt, 
Fowler,  his  wife  and  children,  from  the  parish  of  Trowse  Newton  in  the  same 
county,  to  Swardeston,  was  entered  at  the  January  sessions  for  that  county  and 
respited  until  the  April  sessions.  Before  the  April  sessions,  fifteen  days'  notice 
of  trial  was  given  by  the  appellant  parish.  It  was  objected  by  the  respon- 
dents, that  no  notice  of  the  entry  and  respite  of  the  appeal  had  been  given  as 
required  by  a  rule  of  the  court  of  quarter  sessions,  whereby  it  was  resolved  that, 
whenever  an  appeal  against  an  order  of  removal  should  be  entered  and  respited, 
notice  thereof  should,  within  one  calendar  month  after  such  entry  and  respite, 
be  given  to  the  officers  of  the  removing  parish.  The  sessions  thought  this  a 
good  objection,  and  dismissed  the  appeal.  A  rule  *nisi  had  been  obtained  picqnii 
for  a  mandamus  to  the  justices  to  enter  continuances  and  hear  the  appeal.  ^        ^ 

Sir  «/*.  Scarlett  and  Austin  in  this  term  (January  16)  showed  cause,  and  con- 
tended that  the  sessions  had  a  right  to  make  reasonable  rules  to  regulate  the 
practice  of  their  court,  and  this  rule  was  reasonable. 

FoUett  and  Palmer,  contri.  By  the  9  O.  1,  c.  7,  s.  8,  it  is  enacted  that  no 
appeal  from  any  order  of  removal  of  any  poor  person  from  any  parish  to  an- 
other, shall  be  proceeded  upon  in  any  court  of  quarter  sessions,  unless  reasona- 
ble notice  be  given  by  the  appellants  to  the  respondents,  the  reasonableness  of 
which  notice  shall  be  determined  by  the  justices  at  sessions ;  and  if  it  appear 
to  them  that  reasonable  notice  was  not  given,  they  are  to  adjourn  the  appeal  till 
the  next  quarter  sessions,  and  then  finally  hear  and  determine  the  same.  That 
statute  requires  only  one  notice  to  be  given.  The  effect  of  the  resolution  of  the 
court  of  quarter  sessions,  if  it  were  to  prevail,  would  be  to  deprive  the  party  of 
this  right  of  appeal  unless  he  gave  two  notices,  one  of  his  having  entered  and 
respit^  it,  and  another  of  his  intention  to  try  his  appeal. 

Denhan,  C.  J.  The  court  of  quarter  sessions  are  to  say  whether  reasonable 
notice  of  appeal  has  been  given  :  they  are  to  judge  what  notice  is  reasonable, 
but  they  have  no  right  to  require  any  other  notice  than  the  one  required  by  the 
legislature.  Here,  they  have  attempted  to  require  a  notice  of  the  entry  and 
respite  of  the  appeal ;  out  their  province  is  only  to  determine  whether  a  reason- 
able notice  of  appeal  has  been  given,  *and,  if  they  find  that  notice  not  r^ggQi 
reasonable,  to  adjourn  the  appeal  to  the  next  sessions,  and  then  finally  ^  ^ 
determine  it.  This  Court  will  not  be  disposed  to  control  the  discretion  of  the 
justices  when  it  has  been  fairly  exercised ;  but  it  is  desirable  that  the  Court  of 
quarter  sessions  should  not  vary  their  rules  from  time  to  time,  and  that  they 
should  rather  lean  to  the  hearing  of  appeals  than  to  dismissing  them  on  techni- 
cal grounds. 
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LiTTLEDALE,  J.  Concurred. 

Taunton,  J.  The  sessioDs  had  no  right  to  make  the  rule  in  question ;  and, 
consequently,  the  non-compliance  with  that  rule  was  no  ground  for  their  refusing 
to  hear  the  appeal. 

Patteson,  J.,  concurred.  Rule  absolute. 


'  SOUTER  V.  DRAKE. 

In  eTcry  contract  for  the  sale  of  an  existing  lease  there  is  an  implied  undertaking  by  the 
seller  (if  the  contrary  be  not  expressed)  to  make  out  the  lessor's  title  to  demise ;  and 
withont  showing  such  title,  the  seller  cannot  maintain  an  action  at  law  against  the 
buyer,  for  refusing  to  complete  the  purchase. 

Where  a  lessee  in  possession  contracted  to  sell  the  residue  of  his  term,  being  three  years 
and  a  quarter,  at  the  rent  of  42L  per  annum,  the  vendee  paying  802.  for  the  fixtures, 
as  per  list :  Held,  that  it  was  not  to  be  inferred  from  the  short  residue  of  the  term,  the 
small  value  of  the  property,  and  the  absence  of  any  premium  for  the  lease,  that  the 
vendee  intended  to  waive  his  right  to  call  for  the  production  of  the  lessor's  title. 

Declaration  stated  that  the  plaintiff  was  lawfully  possessed  of  a  mes- 
suage or  tenement  by  yirtue  of  a  certain  indenture  of  lease  for  the  residue  of 
a  term  of  years,  at  the  rent  of  42/.,  together  with  certain  fixtures  therein  of  a 
P^ggo-|  large  value,  and  that  on  the  24th  of  February,  "^1831,  the  defendant 
L  ^  agreed  with  the  plaintiff  to^'take  the  said  house  and  the  said  lease  for  the 
remainder  of  the  term  from  Lady -day  then  next,  at  42/.  per  annum,  and  to  pay  to 
the  plaintiff  30/.  for  the  said  fixtures  as  per  list  thereof,  and  in  consideration  there- 
of the  plaintiff  promised  to  assign  the  lease  to  the  defendant,  and  to  deliver  up  pos- 
session of  the  messuage  together  with  the  fixtures  as  per  list  at  Lady-day.  The 
declaration,  after  stating  mutual  promises  to  perform  the  agreement,  averred  that 
the  plaintiff  delivered  to  the  defendant  an  abstract  of  his  title  to  the  lease  and 
premises  for  the  purpose  of  his  making  and  preparing  a  proper  assignment  thereof, 
and  that  he  the  plaintiff  was  ready  and  willing  to  execute  an  assignment  of  the 
lease  and  premises,  according  to  the  effect  of  the  agreement,  and  of  his  promise 
and  undertaking,  and  was  at  Lady-day  ready  and  willing  to  deliver  possession 
thereof,  together  with  the  fixtures  as  per  list,  and  afterwards  on  the  23d  of 
March,  1831,  required  the  defendant  to  accept  and  take  possession  of  the  mes- 
suage or' tenement,  together  with  the  fixtures,  and  prepare  the  assignment,  and 
to  pay  to  the  plaintiff  the  said  sum  of  30/.  Breach,  that  the  defendant 
would  not  take  the  messuage  and  premises,  and  fixtures,  or  prepare  the 
assignment,  or  pay  the  30/.  for  the  fixtures,  but  wholly  refused  so  to  do.  Plea 
non-assumpsit.  At  the  trial  before  Denman,  C.  J.,  at  the  London  sittings 
after  Michaelmas  term,  1832,  the  due  execution  by  the  defendant  of  the  agree- 
ment mentioned  in  the  declaration  was  admitted ;  and  it  appeared  that  the  resi- 
due of  the  term  agreed  to  be  purchased  was  three  years  and  a  quarter.  It  was 
proved  that  the  plaintiff  had  produced  an  abstract  of  the  lease  and  assign- 
ment of  it  to  himself;  but  the  defendant's  solicitor  insisted  that  the  purchaser 
r*Qi)4.1  ^^^^  °^^  ^®  compelled  *to  perform  the  contract,  unless  the  vendor  sub- 
I-  ^  stantiated  the  validity  of  the  lease,  by  showing  a  good  title  in  his  lessor 
to  the  freehold  out  of  which  it  was  derived.  This  the  plaintiff  refused  to  do. 
The  Lord  Chief  Justice  directed  a  verdict  for  the  plaintiff,  but  reserved  liberty 
to  move  to  enter  a  nonsuit.  A  rule  was  obtained  accordingly,  and  in  Trinity 
term,  1833, 

Comyn,  showed  cause.'  The  plaintiff,  who  was  a  vendor  of  a  leasehold  estate 
in  his  own  possession,  was  not  bound  to  show  that  the  lessor,  under  whom  he 
held,  had  a  good  title  to  demise.  The  cases  which  will  be  relied  upon  on  the 
other  side  arose  in  courts  of  equity,  and  are  all  collected  in  Purvis  v,  Rayer,  9 
Price,  488,  but  there  is  no  decision  at  law  to  the  effect  that  the  purchaser  of  a 
leasehold  estate  can  call  upon  the  vendor  to  produce  the  title  of  the  lessor  under 
whom  be  holds.     On  the  contrary,  in  George  ».   Pritchard,  Ryan  &  M.  417, 

^  Before  Dssman,  C.  J.,  Littlioali,  Pabki,  and  Pattxsok,  Js. 
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which  was  an  action  by  the  vendeo  against  the  vendor  of  a  lease,  for  the  deposit, 
it  was  ruled  at  nisi  prius,  that  a  vendor  was  not  bound  to  produce  his  lessor's 
title  without  an  express  stipulation  to  that  effect.  Lord  Tenterden  there  said, 
<<  On  looking  to  the  agreement,  I  do  not  find  a  syllable  to  warrant  the  averment 
in  the  declaration,  that  the  defendant  undertook  to  make  out  a  good  title  to  the 
lease.  Without  such  a  stipulation,  a  party  selling  a  lease  is  not  bound 
to  produce  his  landlord's  title,  a  thing  which  in  most  cases  would  be  utterlv 
impossible.  The  cases  the  other  way  are  only  cases  in  equity,  and  althouffh 
it  might  be  true  that  the  vendor,  on  a  bill  for  a  specific  performance,  could 
not  compel  a  purchaser  to  take  a  lease  without  showing  *the  l^-pcgofv-i 
sor's  title,  still  I  shall  hold  that,  in  a  court  of  law,  the  purchaser  can-  ^  ^ 
not  recover  his  deposit  on  account  of  such  title  not  being  produced,  unless  the 
vendor  has  expressly  contracted  to  furnish  his  lessor's  title."  [Patteson,  J. 
In  Eomily  v.  James,  6  Taunt.  263,  which  was  an  action  brought  to  recover 
back  the  deposits  paid  on  a  contract  for  the  purchase  of  lands  in  fee-simple,  upon 
the  alleged  insufficiency  of  the  title,  Gibbs,  C.  J.,  (p.  274),  said,  that  in  a  court  of 
law  the  plaintiff  "  must  stand  by  the  judgment  of  the  court  as  they  find  the 
title  to  be,  whether  good  or  bad.  — "  If  he  had  gone  into  a  court  of  equity,  it 
might  have  been  otherwise ;  I  know  a  court  of  equity  often  says,  this  is  a  title, 
which,  though  we  think  it  available,  is  not  on«  which  we  will  compel  an  unwilling 
purchaser  to  take;  but  that  distinction  is  not  known  in  a  court  of  law."]  In 
most  cases  it  is  impossible  for  a  lessee  to  produce  the  title  of  the  lessor;  that 
circumstance  must  be  known  to  a  purchaser,  and  he  must  therefore  have  con- 
tracted subject  to  an  implied  condition  not  to  call  for  the  production  of  the  les- 
sor's title.  Assuming  even  that,  in  general,  the  purchaser  of  a  leasehold 
interest  would  be  entitled  to  insist  on  the  production  of  the  lessor's  title,  here 
both  parties  intended  that  the  title  should  not  be  produced.  That  is  shown  by 
the  terms  of  defendant's  agreement,  and  of  his  undertaking  to  accept  the 
fixttires,  and  may  also  be  inferred  from  the  small  value  of  the  property,  the 
short  residue  of  the  term  (three  years  and  a  quarter),  and  the  absence  of  any 
premium  for  the  lease. 

,  Thesiger  and  HayeSy  contrk.  It  is  a  stipulation  implied  in  every  agreement 
for  the  sale  of  a  leasehold  estate,  ^where  the  contrary  is  not  specified,  rtenog-i 
that  the  vendor  shall  make  a  good  title  to  the  lease  which  he  (being  ^  ^ 
the  lessee  or  assignee)  professes  to  sell ;  and,  therefore,  that  he  shall  show  that 
the  original  lessor  under  whom  he  holds  had  such  title.  If  so,  the  vendor  can- 
not, without  showing  the  title  of  his  lessor,  recover  damages  at  law  for  the 
breach  of  a  contract  of  purchase,  or  compel  specific  performance  of  it  in  equity. 
It  may  be  collected,  even  from  the  judgment  of  Lord  Eldon  in  White  v,  Fol- 
jambe,  11  Yesey,  337,  that  his  opinion  was,  that  the  party  proposing  to  buy  a 
leasehold  estate  may  call  on  the  vendor  to  show  the  title  of  his  lessor,  although 
the  decision  there  proceeded  on  a  different  ground.  In  Deverell  v.  Lord  Bol- 
ton, 18  Yes.  508,  the  same  learned  judge  says,  <'  The  proposition,  that  a  ven- 
dor of  a  leasehold  interest  cannot  produce  his  lessor's  title,  is  not  to  be  repre- 
sented as  universally  true.  I  know  instances  to  the  contrary.  The  vendor 
ought,  therefore,  where  he  sells  with  that  restriction,  to  describe  that  it  is  the 
interest  he  has  that  is  to  be  sold ;"  and  he  afterwards  says,  ibid.  512,  *^  My 
clear  opinion  is,  that  (assignees  of  a  bankrupt),  advertising  to  sell  a  freehold 
estate,  undertake,  whether  they  say  so  or  not,  to  make  a  title."  And  in  War- 
ing v.  Mackreth,  Forrest's  Hep.  129,  137,  Macdonald,  C.  B.,  in  delivering 
judgment,  says,  ''  there  is  no  difference  between  the  purchase  of  a  leasehold 
interest,  and  a  fee  simple,  the  party  having  agreed  to  purchase  that  interest,^ 
has  a  right  to  see  whether  it  can  be  granted  to  him  or  not."  In  Fildes  v. 
Hooker,  2  Mer.  427,  Sir  W.  Grant,  M.  B.,  considered  it  to  be  an  implied 
stipulation  in  the  contract  of  sale  of  a  leasehold  estate,  that  the  ^vendor  r^goji 
should  produce  the  title  of  his  lessor.  He  there  says,  •"  Whether  the  ^  -* 
interest  contracted  for  be  leasehold  or  freehold,  it  seems  reasonable  that  he  who 
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comes  for  a  specifio  performance,  shoald  be  prepared  to  show  that  he  is  able  to 
give  what  he  seeks  to  compel  a  purchaser  to  take.  What  is  contracted  for  is 
not  merely  a  piece  of  parchment  containing  certain  covenants :  it  is  an  interest 
in  land  which  is  agreed  to  be  given  him."  In  Parvis  v.  Rayer,  9  Price,  488, 
a  bill  was  filed  by  the  seller  of  a  leasehold  estate  for  years  for  specific  perfor- 
mance. The  title  was  referred  to  the  master,  who  reported  that  the  seller  could 
not  make  a  good  title ;  on  the  ground  that  he  could  not  produce  his  lessor's 
title.  The  plaintiff  excepted  to  the  report,  and  it  was  there  decided,  after  a 
very  elaborate  argument  in  which  all  the  authorities  were  cited,  that  a  person 
offering  for  sale  a  leasehold  estate,  could  not,  in  the  absence  of  any  express 
stipulation  to  that  effect,  compel  a  person  contracting  for  the  purchase  to  take 
the  estato,  without  showing  the  title  of  his  lessor,  and  thus  satisfying  the  pur- 
chaser that  he  himself  had  a  right  to  the  thing  which  he  proposed  to  sell,  and 
that  it  was  of  the  nature  which  he  represented  it  to  be.  Richards,  C.  B., 
there  said,  Sugden  on  Vendors,  MSS.  note  836,  **  the  question  was  whether, 
when  a  man  sells  a  leasehold  estate,  he  could  compel  the  purchaser  to  take  it 
without  showing  him  his  title.  White  v,  Foljambe,  11  Yes.  887,  was  the  first 
case  on  this  point.  There  is  no  case  that  goes  the  length  of  showing  that  a 
lessor  is  not  bound  to  show  his  title." — <<  The  general  rule  is,  that  where  a 
vendor  offers  anything  for  sale,  the  vendee  is  entitled  to  have  the  thing  he 
buys  with  a  moral  certainty  that  he  has  the  thing  he  buys.  If  a  man  sell  an 
pgggl  inheritance  he  must  ^show  a  title  to  the  inheritance;  so  if  a  life  estate. 
>-  -■  Then  what  is  the  difference  where  a  lease  is  sold  ?*'  That  decision 
manifestly  proceeded  upon  the  principle  that  a  person  who  agrees  to  sell  any 
estate,  whether  leasehold  or  of  inheritance,  by  his  very  contract  impliedly 
undertakes  to  show  that  he  has  that  which  he  professes  to  sell,  and  therefore,  if 
the  estate  be  leasehold,  to  produce  his  lessor's  title.  If  this  be  correct,  the 
seller  of  such  leasehold  interest  cannot,  without  showing  the  title  of  his  lessor, 
maintain  an  action  against  the  purchaser  for  not  completing  the  contract.  If 
the  rule  upon  this  subject  be  different  in  a  court  of  law  from  what  it  is  in  a 
court  of  equity,  there  will  be  a  great  anomaly,  for  it  has  been  held  in  afl  action 
brought  to  recover  back  the  deposit  on  a  purchase,  on  the  vendor's  failure  to 
make  good  a  title,  that  a  court  of  law  will  collaterally  inquire  whether  the  title 
be  good  in  equity  as  well  as  at  law,  because,  where  the  contract  is  to  make  a 

r)od  title,  it  means  a  good  title  both  at  law  and  in  eouity ;  Elliott  v.  Edwards, 
B.  &  P.  181 ;  Maberly  v.  Robins,  5  Taunt.  625.  Besides,  there  are  authori- 
ties in  courts  of  law  to  show,  that  a  lessor  or  vendor  of  a  leasehold  estate  it 
bound  to  show  his  own  lessor's  title.  In  Keech  v.  Hall,  Doug.  22,  Lord  Mans- 
nxLD  said,  ''  Whoever  wants  to  be  secure  when  he  takes  a  lease,  should  inquire 
after  and  examine  the  title  deeds."  In  Temple  v.  Brown,  6  Taunt.  60,  the 
Court  of  Common  Pleas  declined  to  decide  the  general  question,  unless  the  par-' 
ties  would  put  it  on  the  record,  so  as  to  afford  an  opportunity  of  having  tneir 
judgment  reviewed.  In  Roper  v.  Coombes,  6  B.  &  C.  584,  where  an  agreement 
r^QQQ-i  *wa8  to  grant  a  lease  for  a  large  premium,  this  Court  considered  the 
I-  -'  contract  to  be  for  sale  of  a  lease,  and  as  the  intended  lessor  could  not 
show,  and  in  fact  had  not,  a  title  to  grant  it,  the  other  party  was  allowed  to 
recover  back  his  deposit.  In  Spratt  v.  Jeffery,  10  B.  &  C.  261,  Parks,  J., 
said,  "  there  can  be  no  doubt  that  the  vendor  of  a  lease  unconditionally,  under- 
takes to  give  a  good  title,  but  every  person  may  enter  into  a  qualified  contract. 

Our.  adv.  vuU, 
Den^ian,  G.  J.,  in  this  term  delivered  the  judgment  of  the  Court 
This  case,  which  was  tried  before  me  at  Guildhall,  and  in  which  a  rule  for 
entering  a  nonsuit  was  obtained,  and  argued  before  my  brothers  Littlxdalc, 
Parks,  Patteson,  and  myself,  turns  on  the  question  whether  a  lessee  in  pos- 
senkm  who  contracts  in  general  terms  to  assign  his  lease  can  be  called  on  by 
the  proposed  assignee  to  show  that  the  lessor  had  a  good  title  to  demise.  How- 
ever this  proposition  may  have  been  doubted  in  former  times,  the  observations 
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of  Lord  Eldon  in  White  v.  Foljambe,  11  Yes.  337,  and  in  Deverell  v.  Lord 
Bolton,  18  Ves.  505,  and  of  Sir  W.  Grant  in  Fildes  t;.  Hooker,  2  Mer.  424, 
certainly  went  far  to  decide  it  in  the  affirmative,  though  the  judgment  in  each 
case  proceeded  upon  another  ground.  But  in  the  case  of  Purvis  v.  Rajer,  9 
Price,  488,  Lord  Chief  Baron  Kichabds,  after  great  consideration,  and  evidently 
after  consultation  with  Lord  Eldon,  held  that  the  purchaser  of  the  residue  of  a 
term  for  years  from  a  vendor  in  possession,  had  a  right  to  call  for  the  lessor's 
title. 

All  these  were  cases  in  equity  arising  on  bills  for  ^specific  perform-  r»i  aaqi 
ance  :  and  Lord  Eldon,  and  more  particularly  Sir  W.  Grant,  both    ^  -■ 

advert  to  the  possibility  of  a  distinction  between  them  and  actions  for  damages 
to  be  recovered  at  law  for  breach  of  contract.  We  cannot,  however,  help  think- 
ing, that  the  opinions  of  these  eminent  judges,  and  the  decisions,  especially  that 
of  Purvis  V.  Rayer,  9  Price,  488,  are  authorities  upon  the  general  question, 
whether  it  arise  in  a  court  of  law  or  equity,  and  that  the  true  ground  of  refusing 
relief  by  a  specific  performance  in  these  cases  is,  that  the  vendor  by  his  contract 
was  bound  to  make  out  a  good  title  in  all  respects  to  the  subject  agreed  to  be 
sold,  including  the  right  of  the  lessor  to  demise,  and  that  he  had  not  done  so. 
If  that  is  his  contract  he  must  equally  fail  in  a  court  of  law,  unless  he  can  prove 
a  performance  of  it  on  his  part.  And  no  reason  occurs  to  us  why,  as  the  courts 
of  law  and  of  equity  would  put  the  same  construction  on  a  contract  for  the  sale 
of  a  freehold  estate,  they  should  do  otherwise  in  respect  of  a  contract  for  sale  of 
a  leasehold. 

The  cases  at  law  have  not  been  numerous  on  the  subject  of  contracts  to  grant 
or  sell  leases.  That  of  Gwillim  v.  Stone,  3  Taunt.  433,  was  disposed  of  before 
the  subject  was  so  much  considered  as  it  has  since  been  in  the  cases  in  equity. 
Besides,  the  points  actually  decided  were,  first,  that  on  a  contract  to  grant  a 
lease,  there  is  no  engagement  necessarily  arising  by  implication  of  law  that  the 
lessor  had  sufficient  power  to  grant  such  a  lease,  and  should  show  a  good  title ; 
for  the  court  arrested  the  judgment  on  the  ground  that  it  was  not  a  good  breach 
of  an  agreement  to  grant  a  lease,  to  state  that  the  defendant  had  not  shown  and 
had  not  sufficient  title ;  and  the  second  point  "^decided  was  that  there  r«i  aaii 
was  no  contract  implied  in  point  of  fact,  to  deliver  an  abstract  of  title,    I-  ^ 

on  an  agreement  to  grant  a  lease.  In  Temple  v.  Brown,  6  Taunt.  60,  the  ques- 
tion arose  as  to  the  latter  point,  but  cannot  be  considered  as  having  been  decided 
by  it.  In  George  v,  Pritchard,  1  Ryan  &  Moody,  417,  on  an  agreement  in 
general  terms  to  sell  an  existing  lease.  Lord  Tenterden  was  of  opinion  that  no 
contract  to  make  out  a  complete  title  could  be  implied,  and  that  the  vendor, 
without  an  express  stipulation,  was  not  bound  to  produce  his  lessor's  title  :  and 
he  considered  the  cases  in  equity  as  deciding  merely  that  a  vendor  on  a  bill  for 
a  specific  performance  could  not  compel  a  purchaser  to  take  a  lease  without 
showing  the  lessor's  title.  On  the  other  hand  there  is  a  decision  of  Lord  £l- 
lenborouqh  which  appears  by  no  means  unworthy  of  consideration,  3  Gamp. 
451.     In  an  action  for  work  and  labor  brought  by  Mr.  Denew,  the  auctioneer, 

X'nst  Mr.  Deverell,  the  plaintiff  in  the  chancery  suit  against  Lord  Bolton 
re  referred  to,  the  defence  was  negligence  in  conducting  the  sale  :  several 
witnesses  proved  it  to  have  been  long  the  constant  usage  of  auctioneers  employed 
to  sell  leasehold  property,  to  insert  a  proviso  in  the  particular,  that  the  vendor 
«hall  not  be  called  upon  to  show  his  lessor's  title.  The  jury  found  a  verdict 
for  the  defendant  with  his  Lordship's  full  approbation.  He  thought  the  phiin- 
tiff  guilty  of  gross  negligence,  in  not  adhering  to  the  practice,  which  he  observed 
had  very  properly  sprung  up  among  auctioneers,  to  insert  such  a  proviso.  We 
have,  therefore,  that  learned  judee's  opinion  of  the  reasonableness  of  the  practice, 
and  the  fact  that  it  has  prevailed  in  the  ordinary  course  of  business,  which  is 
strong  to  show  the  ""general  unaerstanding  that  a  vendor  is  bound  to  r*i  aaqi 
make  out  a  good  title  in  all  respects,  upon  the  sale  of  a  leasehold,  an-   ^  ^ 

less  the  contrary  is  expressed. 


1002] 


Rex  v.  Yorkshire.  H.  T.  1834.       421 


For  the  reasons  above  given^  we  come  to  the  conclusioD,  that,  unless  there  be 
a  stipulation  to  the  contrary,  there  is,  in  every  contract  for  the  sale  of  a  lease, 
an  implied  undertaking  to  make  out  the  lessor's  title  to  demise,  as  well  as  that 
of  the  vendor  to  the  lease  itself,  which  implied  undertaking  is  available  at  law 
as  well  as  in  equity ;  and  we  cannot  adopt  the  distinction  acted  upon  in  George 
V,  Pritchard,  1  Ryan  &  Moody,  417. 

It  was,  however,  contended,  that,  admitting  the  general  doctrine,  the  terms  of 
the  instrument,  in  this  case  (as  in  that  of  Spratt  v.  Jeffery,  10  B.  &  C.  249), 
showed  that  both  parties  intended  to  waive  the  question  of  title :  and  that  this 
was  to  be  inferred  from  the  short  residue  of  the  term,  the  small  value  of  the 
property,  and  the  absence  of  any  premium  for  the  lease. 

From  these  circumstances,  and  from  the  agreement  ''  to  take  the  lease  and 
fixtures  as  per  list,"  we  might  think  it  very  probable  that  the  contracting  parties 
never  thought  of  the  title.  But  this  cannot  be  stated  higher  than  as  a  very 
probable  conjecture ;  and  it  would  be  dangerous  to  defeat  the  general  rule  by 
speculations  on  the  possible  intention  of  the  parties. 

It  follows  that  the  purchaser  had  a  right  to  call  for  proof  of  the  lessor's  title 
before  he  parted  with  his  money ;  and  as  no  title  was  shown,  this  action  for 
refusing  to  complete  the  purchase  cannot  be  maintained.  Rule  absolute. 


[♦1003]  *The  KINO  v.  The  Justices  of  the  West  Riding  of  YORKSHIRE. 

Jan.  21. 

(Case  of  the  LEEDS  and  WHITEHALL  Roads.) 

The  Oeneral  Turnpike  Act,  4  G.  4,  o.  95,  s.  87,  gives  an  appeal  to  the  sessionB  to  any 
person  who  shall  think  himself  aggrieved  by  anything  done  by  any  two  justices  in  pur- 
suance  of  that  act,  or  any  local  turnpike  act ;  and  declares  Ihat  the  determination  of 
the  sessions  shall  be  final  and  conclusive,  and  that  no  proceeding  to  be  had  in  pursu- 
ance of  that  act  shall  be  removed  by  certiorari.  The  sessions  on  appeal  against  a 
certificate  of  two  justices,  that  a  turnpike  road,  made  under  a  local  act,  had  been 
completed,  and  was  fit  to  be  travelled  upon,  having  decided  that  the  certificate  was 
void  in  point  of  law,  and  having  refused  to  go  into  the  merits  of  the  appeal  in  point 
of  fact,  this  Court  refused  to  grant  a  mandamus  to  them  to  hear  the  appeal,  on  the 
ground  Uiat  their  decision  was  contrary  to  the  local  act. 

A  local  turnpike  act  recited,  **  that  the  making  and  maintaining  a  new  turnpike  road 
firom  Leeds  to  join  the  Wakefield  and  Halifax  turnpike  road,  at  a  certain  point,  and  seve- 
ral branch  roads  (therein  also  described)  from  and  out  of  the  said  main  turnpike  road, 
would  be  an  advantage  to  the  inhabitants  of  Leeds  and  Halifax,  and  to  the  public  in 
general ;"  and  It  authorized  the  making  of  the  said  several  roads,  and  enacted,  <*  that 
the  said  new  roads  should  not  be  respectively  opened  to  the  public,  or  become  public 
roads,  until  two  justices  should  have  certified  that  the  said  roads  respectively,  and  the 
works  thereon  respectively,  were  completely  made  and  fit  to  be  travelled  upon  through- 
out the  whole  length  of  such  roads  respectively." 

Semble,  per  Littledale  and  Taunton,  Js.,  that  the  making  of  all  the  branch  roads  was  not 
a  condition  precedent  to  the  main  road  becoming  a  public  road  as  soon  as  it  was  com- 
pleted and  fit  to  be  travelled  on,  but  that  the  main  road,  when  so  completed,  and  cer- 
tified 80  to  be  by  two  justices,  became  a  publio  road,  although  the  branch  roads  were 
still  unfinished. 

In  1826,  an  act  of  parliament  was  passed  for  making  and  maintaining  a  new 
road  from  Leeds  to  Whitehall,  near  Halifax,  and  several  branch  roads  therefrom, 
all  in  the  West  Riding  of  the  county  of  York.  The  preamble  was  in  the  fol- 
lowing words :  **  Whereas,  the  making  and  maintaining  a  new  turnpike  road 
from  Leeds  in  the  West  Riding  of  the  county  of  York,  to  join  the  Wakefield 
and  Halifax  turnpike  road  at  or  near  Whitehall  in  the  township  of  Hipperholme- 
cum-6righouse  in  the  parish  of  Halifax  in  the  said  Riding,  passing  through  or 
into  the  several  townships  or  places  of  Leeds,  Holbeck,  &c.  (naming  several 
more),  all  within  the  riding  aforesaid,  and  the  making  and  maintaining  several 
r'^IOOi!  ^^^^^  roads  from  and  out  of  the  said  main  turnpike  road,  will  be  a 
1-  ^    *great  accommodation  to  the  inhabitants  of  the  townships  of  Leeds 
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and  Halifax,  and  of  the  several  townships  and  places  lying  near  the  said  roads, 
and  to  the  public  in  general,  &c."  The  act,  after  authorizing  the  making  and 
maintaining  the  several  roads,  contained  the  following  clause :  <'  Provided,  al- 
ways, and  be  it  further  enacted,  that  the  sud  new  roads  shall  not  be  respectively 
opened  to  the  public,  or  become  public  roads  or  highways,  until  two  justices  of 
the  peace  acting  for  the  West  Kiding  of  the  county  of  York,  legally  assembled 
at  a  special  sessions,  shall  have  certified  that  the  said  roads  respectively,  and  the 
bridges,  culverts,  and  embankments,  and  other  works  thereon  respectively,  are 
completely  made  and  fit  to  be  travelled  upon  throughout  the  whole  length  of 
such  roads  respectively."  Two  justices  acting  for,  and  residing  within,  the  wa- 
pent^e  of  Agbrigg  and  Morley  in  the  said  Riding,  certified  that  they  had 
viewed  so  much  of  the  main  turnpike  road,  authorized  to  be  made  by  the  act  of 
parliament,  as  was  situate  within  the  wapentake  aforesaid,  and  lay  between 
Whitehall  and  the  centre  of  the  river  Aire,  in  the  township  of  Holbeck  in  the 
said  Riding;  and  that  such  part  of  the  said  main  road,  and  the  bridges,  culverts, 
embankments,  and  other  works  thereon,  were  completely  made,  and  fit  to  be 
travelled  upon  throughout  the  whole  length  of  such  road.  Two  other  justices, 
acting  for  and  residing  within  the  wapentake  of  Skyrack  in  the  said  Riding,  cer- 
tified that  so  much  of  the  said  main  road,  &c.,  as  was  situate  between  a  certain 
turnpike  road  called  the  Welliogton  Bridge  road,  and  the  centre  of  the  river 
Aire,  both  in  the  township  of  Leeds,  were  completely  made,  and  fit  to  be  tra- 
velled upon  throughout  the  whole  length  of  such  road.  At  the  Michaelmas 
West  Riding  ^sessions,  an  appeal  was  entered  by  Briggs,  a  rated  in-  t^c-iaac-i 
habitant  of  Wike  (one  of  the  places  enumerated  in  the  preamble  of   ^  ^ 

the  above  Turnpike  Act),  against  these  certificates.  On  the  hearing  of  the  ap- 
peal, the  counsel  for  the  appellant  objected  that  the  certificates  were  void,  be- 
cause all  the  branch,  roads  authorized  to  be  made  by  the  act  had  not  been  com- 
pleted ;  and  thereupon  the  Court,  after  hearing  the  point  argued,  and  without 
going  further  into  the  merits  of  the  appeal,  adjudged,  that  as  the  certificates 
were  given  before  the  branch  roads  were  completed,  they  were  therefore  void. 
Before  the  adjudication,  the  counsel  for  the  respondents  tendered  evidence  in 
support  of  the  certificates ;  but  the  Court  refused  to  hear  it.  A  rule  nisi  having 
been  obtained,  calling  upon  the  defendants  to  show  cause  why  a  mandamus 
should  not  issue,  commanding  the  Justices  to  enter  continuances  and  hear  the 
appeal, 

Sir  G.  A.  Lewin  and  Baines  now  showed  cause.  The  court  of  quarter  ses- 
sions have  decided  that  the  certificate  of  the  justices  was  void,  because  it  was 
granted  before  the  branch  roads  were  completed.  That  decision,  whether  right 
or  wrong,  is  made  final  by  the  General  Turnpike  Act,  4  6.  4,  c.  95,  s.  87.* 
The  attempt  '*'is  by  the  present  rule  to  obtain  the  opinion  of  this  r#i  AQg-i 
Court  upon  the  very  point  of  law  decided  by  the  sessions.     Unless  the   ^  ^ 

Court  determine  that  point  in  favor  of  the  respondents,  it  is  useless  to  grant  a 
mandamus,  because,  if  the  certificate  was  valid  before  the  appeal,  it  is  so  now ; 
Rex  v.  Cumberworth,  3  B.  &  Ad.  108,  shows  that  the  judgment  of  the  sessions, 
even  on  the  point  decided  by  them,  is  right.  There,  the  trustees  were  autho- 
rized to  make  a  road  from  one  place  to  another,  and  the  making  of  the  entire 
road  was  held  to  be  a  condition  precedent  to  any  part  of  the  highway  becoming 
reparable  by  the  public.     The  Road  Act  in  that  case  recited  that  the  making 

*  It  enacts,  that  if  any  person  shall  think  himself  aggrieTed  by  any  determination 
made,  or  matter  or  thing  done  by  aoy  justices  of  the  peace  in  pursuance  of  that  act,  or 
anj  local  act  for  making  or  repairing  any  turnpike  road,  such  person  may  appeal  to  the 
justices  of  the  peace  at  the  next  general  or  quarter  sessions  of  the  peace  for  the  riding, 
&c.,  wherein  the  cause  of  complaint  shall  arise ;  and  the  said  justices  at  such  sessions 
shall  hear  and  finally  determine  the  causes  and  matters  of  such  appeal ;  and  the  deter- 
mination of  such  general  or  quarter  sessions  shall  be  final  and  conclusire  to  all  intents 
and  purposes ;  and  no  proceeding  to  be  had  or  taken  in  pursuance  of  that  act,  shall  be 
remoyed  by  certiorari  or  any  other  writ  or  process,  into  any  court  of  record  at  West- 
minster. 
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of  the  one  turnpike  road  would  be  a  great  advantage  to  the  public.  Hiere  the 
recital  is,  that  the  making  of  the  several  roads  will  be  of  great  advantage  to  the 
public ;  the  making  of  all  those  roads,  therefore,  was  a  condition  precedent  to 
any  of  them  becoming  highways  reparable  by  the  public.  But,  however  that 
may  be,  this  Court  has  no  jurisdiction  to  revieW  the  decision  of  the  quarter  ses- 
sions, except  on  a  case  sent  up  for  their  consideration ;  Rex  v.  The  Justices  of 
Carnarvon,  4  B.  &  A.  86 ;  and  it  will  not,  therefore,  grant  a  mandamus  to  hear 
this  appeal. 

F.  Pollock,  MilneVj  and  Dundas,  contri.  Rex  v.  Camberworth,  3  B.  &  Ad. 
108,  is  distinguishable  from  this  case,  because,  there  the  Turnpike  Act  contem- 
plated the  making  of  one  road  only.  Here,  the  Turnpike  Act  contemplates  the 
making  of  sevenu,  and  it  contains  a  proviso,  <<  that  the  said  new  roads  shall  not 
r*10071  ^  respectively  opened  to  the  public,  or  become  public  roads  or  high- 
*-  ■*    ways  "^until  two  justices  shall  have  certified  that  the  said  roads  re- 

spectively, and  the  bridges,  and  other  works  thereon  respectively,  are  completely 
made,  and  fit  to  be  travelled  upon  throughout  the  whole  length  of  such  roads 
respectively."  The  true  meaning  of  that  clause  is,  that  when  any  one  or  more 
of  the  roads  shall  be  made  and  certified,  such  particular  roads  are  to  become 
public  roads.  But  it  is  said  that  the  sessions  have  adjudged  the  certificate  to 
be  void,  and  that  their  decision  on  that  point  is  final.  If  the  sessions  had  heard 
all  the  evidence,  and  then  decided  on  a  point  of  law,  this  court  would  not  inter- 
fere, but  they  decided  on  a  preliminary  objection,  and  rejected  evidence  in  sup- 
port of  the  certificate.  [Patteson,  J.  The  object  of  that  evidence  must  have 
been  to  show,  not  that  the  certificate  was  valid  in  point  of  law,  but  that,  in  point 
of  fact,  the  main  road  was  completed.  By  the  general  turnpike  act,  any  person 
thinking  himself  aggrieved  by  any  determination  of  the  justices  in  pursuance 
of  that  act,  or  any  local  net,  for  making  any  turnpike  road,  may  appeal  to  the 
sessions,  and  the  sessions  are  to  hear  and  finally  to  determine  the  causes  and 
matters  of  such  appeal."  Now,  here,  one  of  the  grounds  of  appeal  was  that 
the  certificate  was  granted  before  all  the  branch  roads  were  completed.  That  fact 
having  been  admitted,  the  sessions  have  decided  that  the  certificate  was  for  that 
reas9n  void  :  their  decision  in  that  respect  could  not  have  been  altered  by  evi- 
dence.] If  the  sessions  had  heard  the  evidence  that  the  road  was  completed, 
and  that  it  was  an  advantage  to  the  public,  they  would  have  paused  before  they 
decided  as  they  did  on  the  point  of  law. 

r*10081  *6bnman,  C.  J.  Assuming  that  the  judgment  of  the  Court  of 
^  -■    Quarter  Sessions  does  decide  that  the  certificate  was  void  in  point 

of  law,  I  am  of  opinion  that  this  Court  has  no  power  to  interfile ;  because  the 
eighty-seventh  section  of  the  General  Turnpike  Act  (4  O.  4,  c.  95),  makes  the 
decision  of  the  sessions  final  and  conclusive,  and  takes  away  the  certiorari. 
The  effect  of  holding  that,  in  consequence  of  the  special  nature  of  the  judgment, 
we  might  grant  a  mandamus  to  them  to  hear  the  appeal,  would  be  to  repeal 
the  eighty-seventh  section,  and  to  enable  the  justices  to  shrink  from  the  respon- 
sibility cast  on  them  by  the  legislature,  and  to  throw  it  on  this  Court.  It  is  un- 
Deeessary  to  decide  whether  the  sessions  were  right  in  holding  that  the  certificate, 
in  this  case,  was  premature.  I  think  that  they  were  perfectly  right  in  deciding  at 
once  on  the  point  of  law  without  going  into  evidence  which  could  not  possibly 
alter  their  judgment  on  that  point.  We  are  of  opinion  that  the  sessions  have 
done  what  they  were  authorised  to  do  by  the  statute ;  and  that  we  ought  not 
to  grant  a  mandamus  to  review  their  decision,  because  we  should  be  thereby 
doing  indirectly  what  the  statute  prohibits  us  from  doing  directly. 

LiTTLEDALE,  J.  I  think  we  ought  not  to  grant  this  mandamus.  The  ses- 
sions have  decided  that  the  certificate  was  void,  and  the  General  Turnpike  Act 
makes  their  decision  final  and  takes  away  the  certiorari.  As  to  the  question  on 
the  act  of  parliament,  I  think  that  the  certificate  was  not  premature.  The 
statute  provides  '<  that  the  said  new  roads  shall  not  be  respectively  opened  to 
r*10091  *^®  public,  or  become  public  roads  or  highways,  *until  two  justices 
L  -I    shall  have  certified  that  the  said  roads  respectively,  and  the  bridges- 
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and  other  works  thereon  respectively  are  completely  made  and  fit  to  be  travelled 
upon  throughout  the  whole  length  of  such  roads  respectively."  The  effect  of 
that  clause,  in  which  the  word  respectively  occurs  four  times,  is  to  make  each 
road,  as  soon  as  it  is  complete  and  certified,  a  public  road.  I  cannot  entertain 
any  doubt  that  the  certificate  was  not  premature.  It  is  unnecessary,  however, 
to  decide  that  point,  because  the  sessions  have  adjudicated  upon  it,  and.  the 
legislature  has  declared  that  their  judgment  shall  be  final. 

Taunton,  J.  It  is  not  necessary  to  decide  the  point  on  the  construction  of 
the  local  act.  If  it  were,  I  should  say  that  my  opinion  accorded  with  that  ex- 
pressed by  my  brother  Littlkdale.  We  are  asked  here  to  issue  a  mandamus 
to  the  sessions  to  rehear  the  appeal,  because  they  have  adjudged  that  the  certi- 
ficate was  void,  without  receiving  any  proof.  It  is  admitted  that  one  of  the 
questions  submitted  to  the  court  of  quarter  sessions  was  whether  the  certifi* 
cate  was  premature.  Now,  when  the  legislature  by  the  General  Turnpike  Act, 
took  away  the  certiorari,  it  must  have  intended  to  take  away  our  power  of  ques- 
tioning the  legality  of  the  determination  of  the  court  of  quarter  sessions,  and 
to  make  that  a  court  without  appeal.  If  therefore  we  made  this  rule  absolute,  on 
the  ground  that  the  decision  of  the  sessions  was  wrong,  we  should  indirectly  be 
repealing  the  eighty-seventh  section  of  the  General  Turnpike  Act,  which  makes 
that  court  supreme  judges  in  matters  of  this  sort.  The  rule  therefore  must  be 
discharged. 

♦Patteson,  J.  It  is  not  denied  that  section  87  of  the  General  r^iQin-i 
Turnpike  Act,  gave  an  appeal  from  the  certificate  of  the  two  justices    L  ■■ 

to  the  court  of  quarter  sessions,  and  consequently  that  that  court  had  jurisdiction ; 
nor  i6  it  denied,  that  at  the  sessions  there  were  two  points  to  be  decided  ;  first^ 
a  point  of  law,  whether  the  certificate  was  premature  and  void,  on  the  ground 
that  the  branch  roads  had  not  been  completed  ;  and  secondly,  a  question  of  fact 
whether  the  main  road  was  completely  made.  If  the  preliminary  question  was 
decided  in  favor  of  the  respondents,  the  second  became  wholly  immaterial,  and 
there  could  be  no  ground  for  receiving  evidence.  It  is  undoubtedly  no  ground 
for  granting  a  mandamus,  that  the  court  of  quarter  sessions  refused  to  hear  use- 
less and  irrelevant  matter.  The  sessions  decided  that  the  certificate  was  void; 
and  their  judgment  is  made  final  by  the  General  Turnpike  Act.  I  do  not  say 
what  my  opinion  would  have  been  upon  the  point  raised  on  the  act  of  parlia- 
ment, because  I  will  not  encourage  parties  to  obtain  the  opinion  of  the  court  on 
speculative  points.  Rule  discharged. 


*JANE  GRAHAM,  Executrix  of  JOSEPH  GRAHAM,  v.     r*-,ftin 

BARRAS.  [^^^^J 

A  ship  was  insured  from  April  let,  1831,  to  January  1st,  1832,  warranted  not  to  sail  for- 
eign after  the  times  limited  in  certain  club  rules.  The  rules  or  warranties  of  tiie  club 
limited  the  times  of  sailing  to  different  parts  of  the  world,  and  by  a  distinct  warranty 
(the  ninth)  it  was  declared,  that  the  time  of  clearing  at  the  oustom-house  should  be 
deemed  the  time  of  sailing,  provided  the  ship  was  then  ready  for  sea.  The  vessel 
insured  was  bound  for  the  Bay  of  Fundy,  from  Dublin,  and  the  last  day  for  sailing, 
by  the  rules,  was  the  Ist  of  September.  She  cleared  out  on  the  Slst  of  August,  and 
dropped  down  the  Liffey  on  the  1st  of  September,  with  an  incomplete  crew  (though 
a  full  complement  was  engaged  before  the  ship  cleared  out),  to  a  place  within  the  port 
of  Dublin,  where  she  lay  at  anchor  the  rest  of  the  day.  During  that  day  the  whole 
crew  came  on  board,  and  on  the  2d  she  proceeded  on  her  voyage,  having  been  pre- 
vented from  doing  so  on  the  Ist  by  an  unfavorable  wind.     She  was  afterwards  lost: 

Held,  per  Littledale,  J.,  and  semble  per  Taunton,  J.,  that  the  policy  must  be  con- 
strued as  incorporating  the  ninth  article  of  warranty,  and  not  merely  the  several 
directions  as  to  the  times  of  sailing;  Dbnman,  C.  J.,  and  Patteson,  J.,  dubitantibus : 

Held,  by  all  the  Court,  that  the  ship  did  not  actually  sale  till  after  the  Ist  of  September, 
and  that  she  was  not  ready  for  sea  at  the  time  of  clearing  out,  the  whole  crew  not  be- 
ing then  on  board:  Also,  Littledale,  J.,  dubitante,  that  the  words  in  the  ninth 
article  of  warranty,  "  provided  the  ship  is  then  ready  for  sea,"  if  incorporated  with 
the  policy,  must  be  limited  to  the  point  of  time  at  which  the  clearances  were  obtained, 
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mnd  that  as  the  Teasel  was  not  then  readj,  for  want  of  a  fnllorew,  there  had  not  been 
a  oonstmctiTe  sailing  on  or  before  the  1st  of  September,  according  to  the  ninth  war- 
ranty. 
Bj  one  of  the  rules  it  was  proyided,  that  Tcssels  might  sail  after  the  limited  time  on 
payment  of  an  additional  premium  as  per  scale ;  and  by  another  rule,  every  member 
of  the  club,  before  the  commencement  of  each  Toyage,  was  to  give  his  acceptance  for 
the  premium ;  and  parties  **  neglecting  to  give  notice"  were  subject  to  a  penalty : 
Held  (assuming  that  these  rules  can  be  incorporated  with  the  present  policy),  that 
a  party  whose  ship  had  sailed  too  late  and  been  lost  could  not  afterwards  obtain  the 
benefit  of  the  extended  time,  by  submitting  to  the  penalty  and  paying  the  extra 
premium. 

Assumpsit  on  a  policy  of  insuranoe.  At  the  trial  before  Alderson,  J., 
at  the  Spring  assises  for  Northumberland,  1833,  a  verdict  was  found  for  the 
plaintiff  for  100/.,  subject  to  the  opinion  of  this  court  upon  the  following  case. 

The  policy,  dated  23d  of  March,  1831,  was  upon  the  ship  Castlereagh,  the 
property  of  the  said  Joseph  Graham,  at  and  from  the  first  day  of  April,  1831, 
at  noon,  to  and  with  the  Ist  day  of  January,  1832,  at  noon,  warranted  not  to 
sail  foreign  after  the  time  restricted  in  the  Liberal  Premium  Club  Eules. 
Copies  of  the  policy  and  rules  were  annexed  to  and  formed  part  of  the  case.  On 
r*lOl^1  ^^®  ^^^^  ^^  August,  1831,  the  said  ship,  having  a  full  crew  *ready 
I-  ^^  to  take  her  out  to  sea,  though  not  all  actually  on  board,  was  lying 
moored  at  St.  George's  Dock,  Dublin,  under  charter  to  proceed  with  freight  to 
St.  Andrew's  in  the  Bay  of  Fundy,  and  on  the  same  day  she  was  cleared  out 
in  the  usual  way  at  the  custom-house  of  Dublin.  About  half-past  three  in 
the  morning  of  the  let  of  September,  the  ship,  with  only  the  roaster,  mate,  one 
seaman  and  two  boys  (not  then  haying  a  sufficient  crew  on  board  for  the  voy- 
age), dropped  down  the  river  Liffey  with  a  fair  wind  to  the  Pigeon  Hole  within 
the  port  or  harbor  of  Dublin,  assisted  by  a  boat's  crew.  The  ship  arrived  at  the 
Pigeon  Hole  about  five  o'clock  in  the  morning,  and  came  to  anchor  at  the 
Pigeon  Hole  within  the  harbor  or  port  of  Dublin.  The  master  returned  to  the 
city  of  Dublin  after  mooring  the  vessel  in  the  Pigeon  Hole,  and  after  collecting 
the  rest  of  the  crew  and  procuring  his  despatches,  rejoined  his  vessel  in  the  Pigeon 
Hole  about  six  o'clock  in  the  afternoon  of  the  same  day.  About  that  hour  and 
not  before,  the  residue  of  the  crew,  which  was  then  complete,  came  on  board  the 
ship  at  the  Pigeon  Hole.  In  the  afternoon  and  evening  of  the  Ist  of  September 
the  wind  was  unfavorable  for  the  Castlereagh's  going  out  to  sea,  but  a  little 
before  midnight  it  became  fair,  it  being  then  low  water,  and  she  went  out  as 
soon  afterwards  as  she  could,  with  a  fair  wind.  On  the  2d  of  September,  about 
half-past  three  o'clock,  and  with  the  tide  at  half  flood,  she  weighed  anchor,  and 
sailed  from  the  Pigeon  Hole  and  proceeded  on  her  voyage,  and  ultimately,  and 
not  before,  quitted  the  port  of  Dublin  about  half-past  five  o'clock  on  the  morning 
of  the  2d  of  September.  The  Pigeon  Hole  is  about  two  miles  below  the  custom- 
house, and  from  the  Pigeon  Hole  to  the  mouth  of  the  port  of  Dublin,  is  two 
r*lOlS1  "^"^^^^  further.  On  the  morning  of  the  1st  of  September  it  was  high 
I-  -^    water  at  Dublin  at  forty-nine  minutes  after  five,  and  at  the  evening 

tide  it  was  high  water  between  six  and  seven.  The  tide  in  the  Liffey  is  a  six 
hours'  tide.  Ships  of  the  burden  of  the  Castlereagh  may  safely  proceed  out 
of  the  port  at  half  flood.  The  tide  in  the  Liffey  ebbs  at  about  two  or  three 
knots  an  hour,  and  ships  may  drop  down  out  of  the  harbor  from  the  Dock  or 
Pigeon  Hole  with  the  tide.  It  was  not  proved  that  the  defendant  was  a  mem- 
ber of,  or  had  any  ships  insured  in  the  Liberal  Premium  Club.  The  Castle- 
reagh was  totally  lost  in  December,  1831. 

The  question  for  the  opinion  of  the  court  was,  whether  the  sailing  of  the 
Castlereagh  under  the  circumstances  above  detailed  constituted  a  sailing  within 
the  terms  of  the  warranty.  If  the  court  should  be  of  opinion  that  it  did,  a  ver- 
dict for  100/.  was  to  be  entered  for  the  plaintiff,  otherwise  a  nonsuit  to  be 
entered. 

The  following  are  the  rules  and  warranties  of  the  Liberal  Premium  Club, 
chiefly  referred  to  in  the  argument : — 


426  6  Barkewall  &  Adolphits.  [1013 

Warranties.  Art.  6  provides  that  ships  are  "  not  to  sail  to  Qaebec  from  ports 
on  the  east  coast  of  Great  Britain  after  the  10th  of  August,  from  ports  on  the 
west  coast  of  Great  Britain,  or  ports  in  the  British  Channel  and  Ireland,  aflter 
the  15th  of  August,  nor  to  any  other  ports  in  British  America  from  ports  on  the 
east  coast  after  the  25th  of  August,  nor  from  ports  on  the  west  coast  of  Great 
Britain,  ports  in  the  British  Channel,  Ireland,  or  ports  in  Europe  westward  of 
the  Downs,  after  the  1st  of  September ;  but  allowed  to  sail  to  the  Bay  of  Fundj, 
and  all  ports  on  the  east  coast  of  Nova  Scotia,  as  far  north  as  Cape  Canso,  at  all 
times,  on  payment  *of  an  additional  premium,  as  per  scale  on  the  sum  r#i  qi  4-1 
insured."     Articles  7  and  8  contain  similar  restrictions  on  voyages  to    L  ^ 

certain  ports  in  Europe.  Article  9  is  as  follows : — <'  The  time  of  clearing  at  the 
custom-house  to  be  deemed  the  time  of  sailing,  provided  the  ship  is  then  ready 
for  sea,  as  relates  to  the  sixth,  seventh,  and  eighth  warranties ;  but  ships  allowed 
to  proceed  to  any  port  for  the  purpose  of  clearing  outward,  provided  such  port 
and  time  of  sfuling  be  within  the  limits  of  the  warranties;  but  in  case  of  not 
clearing,  the  master's  letter,  or  such  other  proof  as  the  committee  may  think 
satisfactory,  to  be  deemed  sufficient." 

Rule  1  declares,  *'  that  this  association  shall  be  conducted  upon  the  principle 
of  paying  premium  for  each  voyage  or  passage,  agreeably  to  the  scale  hereunto 
annexed."  By  rule  3,  *^  each  and  every  member  shall,  on  or  before  the  com- 
mencement of  each  voyage  or  passage,  give,  or  cause  to  be  given,  his  acceptanoe 
to  the  secretary,  for  the  amount  of  premium  for  such  voyage  or  passage  as  be 
may  be  proceeding  upon,  agreeably  to  the  scale  of  premiums"  (which  was  pre- 
fixed to  the  warranties  and  rules) ;  ^^  the  time  of  breaking  ground  in  ballast,  or 
when  at  the  ballast-marks  with  a  cargo,  to  be  deemed  the  beginning  of  a  voyage 
or  passage.  Neglecting  to  give  notice,  to  be  liable  to  a  fine  on  the  sum  insured 
of  1  per  cent,  in  the  coal  and  coasting,  2i  per  cent,  in  the  Baltic  and  North  Sea, 
and  5  per  cent,  in  the  American  and  other  trades,  in  case  of  loss  or  average ;  and 
neglecting  or  refusing  to  return  bills  accepted,  ten  days  after  having  been  ap- 
plied to  by  the  secretary,  to  cease  being  insured,  on  receiving  written  notice  to 
that  effect." 

♦This  case  was  argued  in  the  present  term  (January  17),  by —  r*  101 51 

Alexander  for  the  plaintiff.      The  ship  sailed,  according  to  the    ^  -^ 

meaning  of  the  warranty,  on  the  1st  of  September  at  latest.  She  had  cleared 
out  at  the  custom-house  on  the  31st  of  August;  and  on  that  day,  and  on  the 
1st  of  September,  when  she  dropped  down  the  river  to  the  Pigeon  Hole,  she  had 
a  full  crew,  though  they  were  not  all  on  board.  If  she  sailed  on  one  of  those  days, 
her  being  detained  at  the  Pigeon  Hole  by  an  unfavorable  wind  till  the  2d,  was 
not  material.  It  was  not  necessary  to  her  sailing,  that  all  the  crew  should  be 
actually  on  board :  by  the  ninth  warranty,  the  time  of  clearing  is  the  time  of 
sailing,  and  at  that  time  the  captain  at  least  must  be  on  shore.  Nor  can  the 
accidental  absence  of  one  or  two  of  the  seamen  be  material,  especially  where  it 
is  not  even  alleged  that  any  mischief  ensued.  The  ship,  on  the  31st,  and  when 
she  dropped  down  the  river,  had  everything  ready  for  the  prosecution  of  her 
voyage,  and  in  that  respect  the  case  differs  from  Pittegrew  v.  Pringle,  3  B.  ft 
Ad.  514.  There,  there  was  no  time  during  the  first  of  September  (the  last  day 
for  sailing),  at  which  the  ship  was  ready  for  sea ;  and  Lord  Tentebden,  in  his 
judgment,  insisted  on  that  fact.  At  all  events,  when  the  whole  crew  were  on  board, 
which  happened  on  the  1st  of  September,  the  ship  had  sailed  within  the  mean- 
ing of  the  policy.  For  a  ship  to  sail,  according  to  the  ordinary  acceptation, 
some  movement  is  necessary ;  but  these  articles  allow  of  a  constructive  sailing, 
which  depends,  not  on  any  locomotion,  but  on  the  vessel  having  cleared,  and 
being  in  a  condition  to  prosecute  her  voyage.  But,  further,  if  there  was  not  a 
sailing  within  due  time,  the  sixth  article  "^of  warranty  provides  that  r^iAig-i 
vessels  may  sail  to  the  Bay  of  Fundy  (to  which  this  ship  was  bound)    ^  -^ 

at  all  times,  on  payment  of  an  additional  premium,  as  per  scale  on  the  sum  in- 
sured.   The  payment  of  that  additional  premium  is  not  a  condition  precedent 
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to  sach  latter  sailing;  oircuraBtanoes  may  preolude  the  possibility  of  its  being 
stipulated  for  and  paid  beforehand;  bat  it  may  be  recovered  afterwards,  and  the 
scale  would  fix  the  amount.  The  case  of  a  voyage  being  commenced  without 
previous  notice  and  payment  of  the  proper  amount  of  premium,  is  provided  for 
by  the  third  rule,  which  imposes  a  penalty  in  such  cases.  The  omission  does 
not  avoid  the  policv.  TDenman,  C.  J.  How  can  you  make  that  rule  part  of 
the  present  policy  f  Toe  policy  only  incorporates  the  club  rules  so  far  as  they 
point  out  the  times  of  sailing,  not  for  other  purposes.]  The  sixth  warranty, 
referred  to  by  the  policy,  must  be  read  in  connexion  with  the  third  rule,  which 
is  necessary  to  explain  it.  By  sailing  later  than  the  1st  of  September  (if  he 
has  done  so)  the  assured  rendered  himself  liable  to  an  additional  premium 
capable  of  being  ascertained ;  and  that  liability,  though  there  has  been  no  pay- 
ment of  the  premium,  is  equivalent  to  it  for  the  purpose  of  this  action,  upon  the 
same  principle  upon  which  it  has  been  held  that  in  an  action  for  a  personal  in- 
jury, the  plaintiff  may  recover  the  amount  of  his  surgeon's  bill  as  damages, 
though  it  be  unpaid,  Dixon  v.  Bell,  1  Stark.  N.  P.  C.  287 ;  S.  C.  5  M.  &  S.  198. 
[DsNMAN,  G.  J.  According  to  your  argument,  parties  might,  in  the  case  of 
such  an  additional  premium,  be  made  insurers  against  their  will.  They  might 
have  reasons  for  not  wishing  to  accept  the  risk  on  such  a  premium.  And  the 
P10171  '^^^'^  would  never  pay  it  unless  '''where  a  loss  happened.  Little- 
*-  ^    DALE,  J.     Supposing  that  the  time  may  bo  extended  on  payment  of 

an  additional  premium,  ought  not  the  assured  to  state  beforehand,  what  exten- 
non  of  time  he  will  want?  And  when  is  he  to  give  that  notice  to  the  insurers  t 
Can  it  be  given  after  the  warranty  has  failed  ?  Denman,  C.  J.  He  must  do 
it  when  he  makes  his  bargain.]  The  party  may  not  know  that  he  will  want  the 
additional  time,  soon  enough  to  give  notice.  It  is  sufficient  that  when  he  takes 
the  extended  time,  a  liability  to  the  further  premium  arises. 

W.  H,  Watson,  contra.  As  to  the  last  point :  this  is  not  a  question  between 
the  plaintiff  and  the  Liberal  Premium  Club;  and  their  rules  are  only  applicable 
so  far  as  the  present  policy  refers  to  them  with  respect  to  the  times  of  sailing. 
The  scale  of  premiums  cannot  be  connected  with  the  present  policy :  the  pre- 
miums in  the  scale  are  on  voyages  to  different  parts  of  the  world ;  the  policy  is 
a  time  policy.  Even  supposing  the  rules  applicable,  parties  are  not  to  be  made 
insurers  against  their  will.  [Den man,  C.  J.  There  is  no  doubt  that,  if  the 
assured  wishes  to  avail  himself  of  the  extension  of  time,  paying  the  additional 
premium,  the  insurers  must  be  apprised  of  that  intention  at  the  time  of  com- 
mencing the  voyage ;  it  is  not  to  remain  ia  the  breast  of  the  assured.]  Then 
as  to  the  other  points.  It  is  established  by  Bidsdale  v.  Newnham,  3  M.  &  S. 
456,  Lang  v.  Anderdon,  3  B.  &  C.  495,  and  Pittegrew  v,  Pringle,  3  B.  &  Ad. 
514,  that,  in  order  to  sail,  according  to  a  warranty  like  this,  a  ship  must  break 
ground  with  a  honk  fide  intention  to  prosecute  her  voyage,  having  her  clear- 
r*l0l81  ^°^^'  ^°^  being,  in  every  "^respect,  fitted  to  perform  the  voyage. 
^  -^    Then  do  the  warranties  in  the  present  case  introduce  any  variation 

of  that  rule  ?  The  policy  here,  by  its  terms,  incorporates  so  much  of  the  sixth, 
seventh,  and  eighth  warranties  as  relates  to  the  times  of  sailing  to  particular 
places,  and  no  more.  The  ninth  warranty  is  no  part  of  the  regulations  so  in- 
corporated :  it  is  not  a  restriction  upon  them,  but  only  a  provision  added,  on 
the  part  of  the  club,  to  define  what  shall  be  a  sailing,  under  their  policies.  If 
that  warranty  applies  to  the  present  case  at  all,  it  must  in  toto ;  but  the 
latter  part  cannot  apply.  In  Pittegrew  v.  Pringle,  3  B.  &  Ad.  514,  the  agree- 
ment of  the  parties  was  to  be  governed  by  <<  the  rules  and  regulations  as  to  the 
periods  of  sailing  and  limits  of  navigation,  which  govern  the  principal  insurances 
of  North  Shields  :'*  here  the  rules  and  warranties  in  question  are  only  adopted 
as  to  a  particular  point,  viz.,  times  of  sailing.  But,  assuming  that  the  ninth 
warranty  is  to  be  taken  as  part  of  the  policy,  still  there  was  no  sailing  within 
the  limited  time.  The  time  of  clearing  is  to  be  deemed  the  time  of  sailing, 
'*  provided  the  ship  is  then  ready  for  sea.''    To  comply  with  that  regulation. 
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the  6hip  ought,  at  the  time  of  clearingy  to  be  ready  for  sea  in  every  respect 
short  of  heayiDg  the  anchor :  it  is  not  enough  that  a  crew  is  engaged,  the  men 
must  be  on  board.  It  cannot  have  been  intended  that,  if  a  vessel  cleared  vrith- 
out  being  ready  for  sea,  and  became  ready  afterwards,  though  at  the  last  moment, 
that  should  operate  as  a  compliance  with  the  regulation.  Then,  if  the  vessel 
be  not  ready  for  sea  at  the  time  of  clearing,  according  to  the  letter  of  the  rule, 
she  must  actually  sail,  according  to  the  definition  *of  sailing  laid  down  r^iQigi 
in  the  cases,  within  the  stipulated  time.     But  here  the  ship  never  had   ^  ^ 

her  complement  of  men  on  board  till  six  in  the  evening  of  the  1st  of  September, 
and  she  did  not  actually  sail  till  the  2d.  Her  dropping  down  the  river,  with 
an  incomplete  complement  of  men,  on  the  Ist,  was  merely  preparatory  to  the 
voyage,  Ridsdale  v,  Newnham,  8  M.  &  S.  456.  There  was,  therefore,  in  this 
case,  neither  a  constructive  sailing  within  the  ninth  warranty,  nor  an  actual 
Bailing  within  the  time  limited  by  the  sixth. 

Alexander,  in  reply.  The  ninth  warranty  and  the  preceding  ones  must  be 
taken  together,  because  the  ninth  is  introduced  to  explain  what  the  parties  mean 
by  the  word  "  sail,"  and  its  effect  is  to  give  that  word  a  peculiar  sense.  The 
vessel  here  had  cleared,  and  had  also  every  requisite  to  make  her  ready  for  sea, 
on  the  1st  of  September.  She  did,  therefore,  constructively  sail  on  the  1st.  In 
Bidsdale  v,  Newnham,  3  M.  &  S.  456,  the  ship  had  not  obtained  her  clearances 
on  the  last  day.  So,  in  iPittegrew  v.  Pringle,  8  B.  &  Ad.  514,  there  was  no 
period  on  the  last  day,  at  which  the  ship  was  ready  for  sea.  In  Lang  v.  Ander- 
don,  3  B.  &  C.  495,  the  question  turned  upon  an  actual  sailing. 

Denman,  C.  J.  This  is  an  action  on  a  time  policy,  the  warranty  being,  not 
to  sail  foreign  after  the  time  limited  in  the  Liberal  Premium  Club  rules.  I  feel 
great  doubt  on  the  first  question  raised  for  the  defendant,  namely,  whether  the 
rules  can  be  referred  to  for  any  purpose  but  to  ascertain  the  times  to  which  the 
vessel  is  restricted  in  sailing  to  different  parts  of  the.  world.  But  if  the  ninth 
♦article  of  warranty  is  to  be  considered  as  referred  to  by  the  policy,  r:|.i  aqoi 
the  question  then  is,  whether  that  warranty  has  been  complied  with.    L  ^ 

(His  Lordship  then  read  it.)  By  this  regulation  the  time  of  clearing  is  to  be 
deemed  the  time  of  sailing,  ''  provided  the  ship  is  then  ready  for  sea.''  It  cer- 
tainly is  most  convenient  for  both  parties  to  have  such  a  stipulation  as  this,  that 
the  time  of  sailing  may  be  referred  to  a  period  of  time  capable  of  being  ascer- 
tained by  both ;  and  the  time  of  clearing  is  such  a  period.  The  simple  ques- 
tion then  is,  whether  the  ship  was  ready  for  sea  when  she  was  cleared  ?  Now 
at  that  time  there  was  a  crew  engaged,  but  where  they  were,  whether  within 
ten  miles  or  forty,  does  not  appear.  It  cannot  be  said  that  the  ship  was  ready 
for  sea  when  she  had  only  the  master,  mate,  one  seaman  and  two  boys  on  board, 
and  could  not  get  down  the  Liffey  without  assistance.  I  think  the  rule  as  to  an 
extension  of  the  time  of  sailing  does  not  apply  to  this  policy,  and  if  it  did,  that 
the  facts  here  do  not  entitle  the  plaintiff  to  claim  the  benefit  of  it. 

LiTTLEDALE,  J.  There  was  no  sailing,  in  this  case,  according  to  the  ordi- 
nary sense  of  that  word,  by  the  1st  of  September.  Then  the  question  is,  first, 
whether  the  ninth  warranty,  which  gives  a  different  interpretation  of  the  term 
"  sail "  is  to  be  considered  as  inserted  in  this  policy  ?  and  I  think  we  ought  not 
to  construe  the  policy  so  strictly  as  to  hold  that  warranty  excluded.  The  next 
question  is,  whether  the  assured  complied  with  the  condition  of  sailing,  accord- 
ing to  that  warranty  ?  At  the  time  when  the  clearances  were  obtained  the  crew 
were  not  actually  on  board ;  it  docs  not  appear  how  that  happened ;  whether 
they  were  ready  to  come  on  board  when  *it  was  thought  proper  to  call  pitjQon 
for  them,  or  whether  they  were  at  a  distant  place,  or  dispersed  over   ^  ^ 

the  town  or  harbor  of  Dublin ;  at  all  events  they  were  not  on  board.  Then  we 
have  to  inquire,  whether  the  words  "  time  of  clearing,"  in  the  warranty,  are  to 
be  considered  as  giving  a  continuing  protection  down  to  the  time  when  the  crew 
joined  the  ship ;  and  I  rather  think  that  the  words  ought  not  to  be  restrained 
to  the  actual  time  of  clearance,  but  that  the  ''  clearance  "  is  a  continuing  thing, 
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and  overrides  the  whole  time  down  to  the  period  on  the  let  of  September  when 
the  complete  crew  was  on  board.  On  the  other  point,  whether  the  assured  can 
now  take  advantage  of  the  rule  allowing  an  extension  of  the  time  on  payment 
of  a  higher  premium,  I  entertain  no  doubt.  The  claim  to  do  so  is  attended 
with  innumerable  difficulties. 

Taunton,  J.  The  policy  warrants  that  the  ship  shall  not  ''  sail  foreign" 
after  the  times  limited  by  the  Liberal  Premium  Club  rules ;  that  is  a  warranty 
that,  as  to  her  time  of  sailing,  she  shall  conform  to  those  rules ;  and,  by  one  of 
the  rules,  it  is  provided,  that  no  vessel  insured  shall  sail  to  any  port  in  British 
America  from  a  port  in  Ireland,  after  the  Ist  of  September.  Then  the  simple 
question  is,  did  this  ship  sail  after  the  1st  of  September  or  not  ?  Had  she  ac- 
tually sailed  on  that  day  ?  I  think  not,  because  on  that  day,  after  arriving  at  the 
Pigeon  Hole,  she  remained  stationary,  and  did  not  proceed  to  sea.  Then  my 
Lord  has  expressed  a  doubt  whether  the  ninth  article  of  warranty  ought  to  be 
taken  into  consideration  in  construing  this  policy.  I  rather  think  that  it  ought; 
but,  giving  the  plaintiff  all  the  advantage  of  it,  I  still  think  he  is  not  entitled  to 
r*l0221  ^^^^^^*  ^J  ^^^^  regulation  '''the  time  of  clearing  is  to  be  deemed  the 
I-  -'    time  of  sailing,  provided  the  ship  is  then  ready  for  sea.     I  cannot 

refer  that  word  then  to  anything  but  the  point  of  time  when  the  clearance  was 
obtained :  if  she  had  not  her  whole  crew  on  board  when  the  ship  was  cleared^ 
she  was  not  '<  then  ready  for  sea''  according  to  the  warranty.  Pittegrew  v. 
Pringle  goes  the  whole  length  necessary  for  determining  this  case.  Parke,  J., 
3  B.  &  Ad.  522,  there  says,  '^  The  vessel  certainly  had  not  everything  ready  for 
the  performance  of  her  voyage  on  the  1st  of  September,  nor  could  it  be  said, 
when  she  got  under  sail,  that  nothing  remained  to  be  done  afterwards ;  for  she 
had  to  take  on  board  what  was  material  for  the  prosecution  of  the  voyage,  a 
larger  portion  of  ballast."  So  here,  the  ship  had  not  everything  ready  for  the 
performance  of  her- voyage,  because  she  had  not  her  full  crew ;  as  in  that  case  a 
larger  quantity  of  ballast  was  wanted,  so  here  the  vessel  required  a  larger  num- 
ber of  men.  I  come  to  the  present  conclusion  with  the  more  confidence,  because 
there  is  no  case  that  conflicts  with  it.  Of  Lang  v,  Anderdon,  3  B.  &  C  495, 
where  the  vessel  was  held  to  have  sailed,  it  is  sufficient  to  say  as  Littledale, 
J.,  observes  in  Pittegrew  v,  Pringle,  3  B.  &  Ad.  522,  that  she  was  on  her  voyage 
io  the  regular  course  for  ships  of  that  size,  on  the  day  warranted. 

Patteson,  J.  I  am  also  of  opinion  that  the  plaintiff  cannot  recover.  Sup- 
posing that  the  ninth  clause  of  warranty  is  to  be  considered  as  forming  part  of 
the  policy,  I  think  the  vessel  was  not  ready  for  sea  according  to  that  clause. 
The  words  '<  then  ready  for  sea,''  must  be  referred  to  the  31st  of  August,  when 
1^10231  ^^^  ^obtained  her  clearances,  and,  at  that  time,  the  crew  appear  to  have 
^  -^    been  wandering  about  Dublin.     They  were,  indeed,  engaged;  but,  if 

that  were  held  sufficient,  it  might  as  well  be  said  that  a  ship  was  ready  for  sea  if 
a  cargo  was  procured  but  not  on  board.  I  have,  ho||ever,  a  very  great  doubt 
indeed  whether  the  ninth  clause  of  warranty  is  incorporated  in  the  policy.  This 
is  a  time  policy,  not  a  policy  on  the  voyage.  There  were  a  number  of  places  to 
which  she  might  sail,  and  the  rules  ascertain  the  times  for  sailing  to  those 
places.  It  appears  to  me  that  the  policy  refers  plainly  to  the  times  of  sailing  so 
pointed  out,  and  not  to  the  regulation  which  declares  what  shall  be  evidence  of 
the  ship  having  sailed.  Nonsuit  to  be  entered. 


The  KING  v.  The  Inhabitants  of  ST.  MARY-AT-THE-WALLS, 
COLCHESTER.    Jan.  22. 

Pauper,  on  the  IGth  of  May,  1811,  bemg  in  the  local  militia,  hired  himself  to  the  Co- 
lonel of  his  regimeat,  to  serve  for  a  year,  and  served  under  that  contract  On  the  4th 
of  May,  1812,  the  regiment  was  assembled  for  training,  and  oontinned  in  training  till 
the  19th  of  May.  Daring  that  time  the  pauper  was  under  military  control,  though  he 
also  served  the  Colonel  as  an  indoor  servant.    While  the  regiment  was  assembled,  he 
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receired  pay  from  the  crown,  and  also  liis  wages  from  his  master :  Held,  that  the 
pauper  gained  a  settlement  by  hiring  and  service,  the  fact  of  his  being  a  militia-man 
haTing  been  known  to  the  master  at  the  time  of  Uie  hiring. 

On  appeal  agaiDst  an  order  of  two  jastices,  whereby  Thomas  Lester,  his  wife 
and  children,  were  remoyed  from  the  parish  of  Stratford  St  Marj,  in  the  county 
of  Suffolk,  to  the  parish  of  St.  Mary-at-the- Walls,  in  the  borough  of  Colchester : 
the  sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case : — 

The  pauper's  &ther  had  gained  a  settlement  in  the  parish  of  St.  Mary-at-the- 
Walls.  In  the  year  1811,  the  *pauper  was  a  private  in  the  1st  regi-  r*i  ()04'i 
ment  of  Essex  Local  Militia,  commanded  by  Colonel  Strutt.     On  the    ^  ^ 

24th  of  April,  1811,  the  regiment  was  assembled  for  training  at  Colchester,  and 
continued  there  in  training  till  the  15th  of  May  following,  up  to  which  day  the 
pauper  was  a  drummer  upon  the  permanent  staff  of  the  regiment.  On  the  16th 
of  the  same  month,  the  pauper  then  being  off  the  permanent  staff,  Colonel  Strutt, 
who  knew  that  the  pauper  was  in  the  local  militia,  hired  him  for  a  year  at  the 
wages  of  10/.  The  pauper  served  the  Colonel  under  that  hiring.  He  resided  in  the 
parish  of  St.  George,  Hanover  Square,  in  London,  until  the  4th  of  May,  1812, 
upon  which  day  the  regiment  was  again  assembled  for  training  at  Colchester. 
Colonel  Strutt  went  there  to  take  the  command,  and  the  pauper  accompanied 
him,  and  was  reported  as  belonging  to  the  regiment.  Each  officer  being  by  the 
rules  of  the  service  allowed  a  soldier  from  the  I'anks  as  a  personal  servant,  the 
pauper  was  chosen  by  the  Colonel  to  be  his  servant.  The  regiment  continued 
to  do  duty  at  Colchester  till  the  19th  of  May  in  that  year,  during  which  time 
the  pauper  was  under  military  control,  but  he  was  only  paraded  once,  and  served 
the  Colonel  during  the  whole  period  as  an  indoor  servant.  The  pauper  received 
pay  from  the  Crown  whilst  the  regiment  was  assembled;  he  also  received  his 
wages  from  his  master  for  the  same  period.  Upon  the  16th  of  May,  1812,  the 
Colonel  paid  the  pauper  his  wages  of  10/.,  and  upon  that  day  hired  him  for  a 
year  from  that  time  at  the  wages  of  14/.  the  year.  Under  this  second  contract, 
the  pauper  continued  in  the  service  of  Colonel  Strutt  till  November,  1812,  when 
he  was  discharged ;  having  remained  from  the  16th  to  the  19th  of  May,  1812, 
at  *Colche8ter,  under  military  control,  serving  the  Colonel  as  before  r*i  aori 
mentioned.  L  ■' 

Austin  and  Palmer^  in  support  of  the  order  of  sessions.  The  pauper,  being 
a  local  militia-man,  could  make  only  a  conditional  contract  to  serve  for  a  year; 
viz.,  provided  he  was  not  called  upon  to  do  duty  in  the  militia.  Here,  in  fact^ 
during  the  first  year  for  which  he  was  hired,  he  was  called  on  to  serve  as  a 
militia-man,  and  was  subject  to  the  control  of  the  Crown  during  eleven  days  of 
that  year.  There  was  neither  hiring  for  a  year,  nor  a  year's  service  under  the 
contract.  Under  the  second  contract,  there  was  not  a  year's  service.  [Patte- 
SON,  J.  The  master,  at  Ithe  time  of  hiring,  knew  that  the  pauper  was  in  the 
local  militia ;  and  the  52  Or.  3,  c.  38,  s.  65,  enacts,  that  no  service  under  that 
act  of  any  apprentice  shall  be  deemed  an  absence  from  service,  or  a  breach  of 
any  agreement  as  to  service,  or  absence  from  service,  in  any  indenture  of  ap- 
prenticeship. The  very  point  now  raised  was  decided  in  Rex  v.  Elmley  CastlC; 
o  B.  &  Ad.  826.]  That  case  is  inconsistent  with  Rex  v,  Taunton  St.  James, 
9  B.  &  C.  831,  where  the  judges,  after  an  elaborate  argument,  decided  that  that 
section  of  the  Militia  Act  applied  only  to  contracts  existing  at  the  time  of  the 
ballot  or  enrolment,  and  not  to  contracts  subsequently  made.  In  Bex  v. 
Elmley  Castle,  3  B.  &  Ad.  826,  the  sixty-second  section  of  the  Militia  Act,  52 
G.  3,  c.  68,  was  not  adverted  to ;  but  in  Bex  v,  Taunton  St.  James,  9  B.  &  C. 
831,  it  was  observed  by  Baylet,  J.,  that  that  seotion,  which  enacts  that  the 
enrolment  of  servants  shall  not  vacate  or  rescind  oontraots  between  master  and 
servant,  except  in  certain  cases,  applies  to  contracts  existing  at  the  time  of  the 
enrolment ;  for  such  contracts  *only  could  be  vacated  or  rescinded  by  r^iQQAl 
the  enrolment ;  and  that  the  sixty-third  sei^tion,  which  provides  that   ^  ^ 
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no  ballot,  enrolment,  and  service  under  that  act,  Rhall  extend  to  make  void,  or 
in  any  manner  to  affect  any  contract  of  service,  notwithstanding  any  agreement 
in  snob  contract,  and  that  no  service  nnder  that  act  of  any  servant  shall  be 
deemed  or  taken  to  be  an  absence  from  service^  or  a  breach  of  any  agreement  as 
to  any  service  or  absence  from  service,  &c.,  applies  only  to  the  same  class  of 
contracts.  In  Bex  v,  Elmley  Castle,  3  B.  &  Ad.  826,  the  case  of  Rex  v.  Taun- 
ton St.  James,  9  B.  &  C.  831,  was  not  much  noticed  [Taunton,  J.  Parke, 
J.,  did  refer  to  and  distinguish  that  case ;  he  says,  ''  in  Rex  v,  Taunton  St. 
James,  the  objection  was,  that  the  pauper  was  not,  when  he  hired  himself, 
capable  of  making  an  absolute  contract  to  serve  for  a  year ;  and,  therefore, 
having  made  such  contract  without  reference  to  his  liability  as  a  militia-man, 
be  was  not  lawfully  hired  for  a  year,  and  sained  no  settlement.  But  here,  the 
pauper  did  communicate  the  fact  of  his  neing  a  militia-man  to  the  master.'' 
Patteson,  J.  The  pauper,  if  he  had  not  informed  the  master  at  the  time  of 
the  hiring  that  he  was  a  local  militia-man,  would  have  made  an  absolute  con- 
tract which  he  had  no  power  to  make ;  but  here  the  master  was  aware  of  that 
fact.]  Then  the  hiring  was  conditional,  and  the  event  contemplated  in  the  con- 
dition occurred  during  the  year  for  which  the  pauper  was  hired ;  and,  therefore, 
there  was  no  yearly  hiring.  [Denman,  C.  J.  As  tiie  master  knew  that  the 
pauper  was  liable,  during  the  year,  to  be  called  on  to  serve  in  the  militia,  did 
r*l(y271  ^^  °^^'  ^^°S  ^^®  ^°^^  ^^^  trhich  the  '^'pauper  was  actually  serving, 
L  -^   dispense  with  his  service?]    That  is  the  question,  and  Rex  v,  Wes- 

terleigh,  Burr.  S.  C.  753,  and  Rex  v,  Winchcombe,  Dougl.  391,  will  be  relied 
upon  in  support  of  that  position  ;  but  those  cases  were  spoken  of  with  disappro- 
bation by  Lord  Ellenborouoh  in  Rex  v..Beaulieu,  3  M.  &  S.  229. 

Knox,  contnL,  was  stopped  by  the  Court. 

Denman,  C.  J.  In  Rex  v.  Elmley  Castle,  8  B.  &  Ad.  826,  Rex  v,  Taunton 
St.  James,  9  B.  &  C  831,  was  clearly  before  the  Court;  it  was  cited  by  the 
counsel,  and  referred  to  by  one  of  the  judges.  Those  cases  were  decided  within 
the  space  of  three  years  of  each  other,  and  my  brother  Littledale  concurred 
in  both  judgments.  The  ground  of  distinction  taken  in  Rex  v,  Elmley  Castle 
is  very  satisfactory.  This  case  falls  within  itj  and  the  pauper,  therefore,  gained 
a  settlement  by  his  service  with  Colonel  Strutt.  The  order  of  sessions  must  be 
quashed. 

LiTTLEDALE,  Taunton,  and  Patteson,  Js.,  concurred. 

Order  of  sessions  qnashed. 

[*1028]       *The  KINO  v.  The  Inhabitants  of  PRESTON.    Jan.  22. 

When  an  inatmment  is  not  required  by  law  to  be  stamped  within  a  particular  time 
alter  its  execution,  the  Court,  upon  its  being  offered  in  evidence,  will  not  inquire 
when  the  stamp  was  affixed,  nor,  if  a  penalty  was  incurred,  whether  the  proper  penalty 
was  paid  on  the  stamping. 

An  indenture  of  apprenticeship,  without  premium,  was  executed  April  27th,  1826,  but 
not  stamped  till  July,  1832,  when  a  1^  stamp  was  put  on  it,  and  a  5^.  penalty  paid. 
Afterwanis  a  double  duty  (2/.)  was  paid.  The  indenture  was  offered  in  evidence,  to 
pTOTo  the  settlement  of  a  pauper  by  service  under  it.  Held,  that  as  it  was  not  within 
■tat.  8  Ann,  c.  9,  which  limits  the  time  for  stamping  indentures,  the  Court  was  not 
called  upon  to  notioe  the  ciroumstanoes  under  which  the  stampe  were  affixed. 

On  appeal  against  an  order,  removing  John  Chaplin  from  the  parish  of 
Monks  Eleigh  to  the  parish  of  Preston,  both  in  the  county  of  Suffolk,  the  ses- 
sioBs  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  following 


The  pauper,  John  Chaplin,  by  indenture  dated  the  27th  of  April,  1825,  was 
bound  apprentice  for  six  years  to  Robert  Cousins  of  Monks  Eleigh.  There 
was  no  premium,  and  the  indenture  at  the  time  of  the  binding,  and  until  the 
6th  of  July,  1882,  had  no  stamp.  The  pauper  served  the  six  years  under  the 
iadentnre,  residing  all  the  time  in  Monks  Eleigh.    On  the  6t])  of  July,  1882, 
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1/.  for  the  stamp,  and  5^.  for  the  penalty,  were  paid  to  the  eommissioners  of 
stamps,  who  caused  the  indcDtnre  to  be  stamped  with  a  1/.  stamp;  and  a  receipt 
to  be  duly  written  thereon  for  the  sums  of  1/.  and  5/.  respectively.  These  sums, 
as  appeared  by  the  cross-examination  of  the  overseers  of  Preston,  were  provided 
and  paid  by  the  appellant  parish.  This  evidence  was  received  subject  to  an 
objection  by  the  appellants'  counsel  to  its  admissibility.  On  the  18th  of  Au- 
gust, 1832,  the  pauper  gave  a  written  notice  to  his  former  master  R.  C.  to 
procure  the  indenture  to  be  stamped  with  the  double  duty ;  see  stat.  20  Geo.  2, 
c.  45,  s.  6.  The  master  refused,  and  in  consequence  of  such  refusal  the  pauper, 
on  the  5th  of  September,  1832,  signed  a  written  request  to  the  commissioners 
of  stamps  to  affix  the  double  duty,  and  paid  them  the  further  sum  of  1/.,  and 
a  second  II.  stamp  was  accordingly  affixed  to  the  indenture. 

'''The  question  for  the  opinion  of  the  Court  was,  whether  or  not  the  r^iAooi 
pauper  gained  a  settlement  by  his  service  under  this  indenture.  *-  ^ 

Austin  and  Gurdon  in  support  of  the  order  of  sessions.  The  indenture  is 
void,  because  it  was  not  duly  stamped.  It  was  not  rendered  valid  by  the  pay- 
ment of  the  1^.  duty  and  5^.  penalty,  nor  by  payment  of  the  two  1^.  duties. 
The  duty  of  1/.  is  imposed  on  indentures  where  no  premium  is  given,  by  the  55  | 

G.  3,  c.  184.  The  act  repeals  the  duties  granted  by  former  statutes ;  but  enacts 
(s.  8),  that  all  the  powers,  provisions,  clauses,  regulations,  directions,  and  penal- 
ties contained  in  and  imposed  by  the  several  acts  relating  to  the  duties  thereby 
repealed,  shall  be  of  the  same  force  and  effect  with  respect  to  the  duties  thereby 
granted,  as  far  as  the  same  are  or  shall  be  applicable,  and  shall  be  applied,  Ac., 
so  far  as  the  same  shall  be  consistent  with  the  provisions  of  that  act,  as  fully 
and  effectually,  to  all  intents  and  purposes,  as  if  the  same  had  been  therein  re- 
peated and  specially  re-enacted.  Rex  v.  Chipping  Norton,  5  B.  &  A.  412,  shows 
that  the  provisions  and  penalties  of  former  stamp  acts  were  considered  to  be 
kept  in  force  by  44  G.  3,  c.  98,  which  repealed  former  duties,  but  contained  a 
clause  similar  to  that  just  cited.     And  in  Rex  v.  Church  Hulme,^  it  was  ex- 

1  REX  «.  The  InhabiUnta  of  CHURCH  HULME.    May  28th,  1831. 

The  56  O.  8,  e.  184,  does  not  xvpeal  the  proTMon  of  8  Ann,  to  o.  0,  as  to  the  time  for  atampfng  Indenture!  of 
apprentioeehlp;  uid  therefore,  an  indenture  of  apprentioeahip  (a  premiam  haTiiic  been  paid  with  the 
apprentioeX  mast  be  stamped  with  the  ad  yalorem  duty,  within  the  time  prescribed  by  the  statute  8  Ann, 
o.  9,  Bs.  80, 87,  88,  and  if  not  so  stamped,  is  wholly  Toid. 

On  appeal  against  an  order  of  two  justices,  whereby  Thomas  LongstafF,  and  his  wife 
and  two  children,  were  remoTed  from  Church  Hulme  to  Nether  Knutsford,  in  the  Covntj 
of  Chester,  the  sessions  quashed  the  order,  subject  to  the  opinion  of  this  Court  on  a  case, 
by  which  it  appeared  that  the  pauper,  by  indenture  of  the  80th  of  September,  1820, 
bound  himself,  with  the  consent  and  approbation  of  his  father,  to  serre  Peter  Orme,  then 
residing  in  the  appellant  township,  as  an  apprentice,  for  five  years ;  and  Peter  Orme,  in 
consideration  of  the  sum  of  lOZ.,  which  was  given  with  the  apprentice,  covenanted  to  in- 
struct him,  &c.  Under  this  indenture,  which  was  duly  executed  by  all  the  proper  parties, 
the  pauper  serred  his  master  in  the  appellant  township  upwards  of  three  years.  The 
indenture  was  not  stamped  until  after  the  order  was  mwle  for  the  removal  of  the  pauper, 
and  within  a  few  days  of  the  sessions,  when  it  was  stamped  at  the  instance  of  the  inha- 
bitants of  the  respondent  township,  and  not  of  any  of  the  parties  to  the  indenture,  though 
they  were  living.  The  sessions,  on  production  of  the  indenture,  finding  that  it  had  bc«n 
stamped  with  the  proper  duty  stamp  required  by  65  G.  8,  o.  184,  sch.  A.,  part  I.  (vis.  \l,), 
upon  payment  of  a  penalty  of  6^.,  within  a  few  days  of  the  trial  of  the  appeal,  quashed 
the  order. 

Coliman,  and  J,  If,  Lloyd,  in  support  of  the  order  of  sessions.  The  indenture  was  Toid, 
because  it  was  not  stamped  within  the  time  required  by  the  statute  8  Ann,  o.  9.  By  the 
44  G.  8,  c.  98,  all  the  numerous  duties  upon  indentures  then  in  force  were  repealed  after 
the  10th  of  October,  1804,  and  one  consolidated  duty  imposed  in  lieu  thereof.  The  duties 
in  force  before  that  time  were  of  two  kinds.  1st.  The  deed  stamp  or  duty  upon  the 
instrument :  2d.  The  premium  stamp,  or  ad  valorem  duty  upon  the  premium  oontraoted 
for  with  the  apprentice.  By  the  6  W.  &  M.  o.  21,  s.  8,  a  duty  of  6d.  was  imposed  on  the 
indenture ;  and  unless  the  paper  or  parchment  was  stamped  before  it  was  written  upon, 
it  could  be  stamped  afterwards  only  by  payment  of  the  duty  and  a  penalty  of  52.  Seve- 
ral acts  followed  imposing  fturther  duties  and  penalties.  By  87  G.  8,  o.  186,  the  penal- 
ties were  consolidated,  and  the  commissioners  were  required  by  s.  2,  where  no  duty  had 
been  paid,  or  less  than  was  due,  to  afi&x  the  stamp  on  payment  of  the  duty,  and  one 
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1^10301   P^^^^y  *^®^^  ^^  ^®  proyisions  of  the  aUtate  8  Ann6|  o.  9; 

L  J   other  stamp  acts,  were  kept  in  force  bj  the  44  Q,  3,  c.  98;  and  the 
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9;  and  of 
B,  and  the 
sabsequent  acts  relatiDg  to  stamps.  ~  Now  here  the  stamps  impesed  are  to  be 

penalty  of  10/.  only  for  every  sldn  of  parchment,  &c.  This  is  the  last  stamp  act  which 
specifies  any  particular  sum  as  a  <*  penalty,"  and  this  remained  in  force  at  the  passing 
of  the  44  O.  8,  e.  98.  Bat  by  seetion  8  of  that  act,  every  penalty,  &o.,  for  any  offence 
committed  against  any  act  in  force  before  or  on  the  10th  of  October,  1804,  for  securing 
the  duties  under  the  management  of  the  commissioners  of  stamps,  and  the  several  clauses, 
powers,  provisions,  directions,  matters,  and  things  therein  contained,  are  declared  to 
extend  to,  and  are  to  be  respectively  applied  and  put  in  execution  for  and  in  respect  of 
the  several  duties  by  this  act  imposed,  in  as  full  a  manner,  to  all  intents  and  purposes, 
as  if  all  and  every  the  said  clauses,  &c.,  were  particularly  repeated  and  re-enacted  in  tiie 
body  of  this  act.  The  other  stamp  acts  repealing  duties  previously  imposed,  contain 
sisiilar  provisions :  vis.,  80  G.  2,  o.  19,  s.  25 ;  16  G.  8,  o.  84,  s.  16 ;  28  G.  8,  c.  68,  s.  12 ; 
85  G.  8,  c  80,  s.  5;  87  G.  8,  c.  19,  s.  8;  87  G.  8,  c.  90,  ss.  6  &  9;  44  G.  8,  o.  98,  s.  8; 
48  G.  8,  c.  149,  s.  8 ;  65  G.  8,  o.  184,  s.  8.  Since  the  44  G.  8,  c.  98,  as  well  as  since  the 
87  G.  3,  c.  186,  the  commissioners  have  had  no  power  to  stamp  without  requiring  pay- 
ment of  a  penalty  of  102.,  as  well  as  the  duty  itself.  Then  as  to  the  premium  duty,  that 
was  imposed  by  the  8  Ann.  c.  9,  s.  82,  which  lays  certain  ad  valorem  duties:  by  sections 
86,  87,  and  88,  of  that  act,  the  times  are  specified  within  which  every  indenture  shall  be 
stamped  with  the  ad  valorem  duty  payable  by  that  act ;  and,  by  section  89,  unless  so 
stamped,  the  instrument  is  declared  void.  By  the  20  G.  2,  c.  45,  however,  relief  was 
granted  under  the  following  conditions  and  restrictions.  By  sect.  5,  where  the  master 
had  neglected  to  pay  the  duty  under  the  8  Ann,  c.  9,  as  required  by  that  act,  he  was 
enabled  to  get  it  stamped  within  two  years  after  the  expiration  of  the  apprenticediip 
(prorided  no  prosecution  had  been  commenced  against  him  for  such  neglect),  on  pay- 
meat  of  double  the  duty  required  by  the  8  Ann.  c.  9.  In  such  case  the  apprentice  was 
enabled  to  follow  his  trade,  and  the  indenture  was  available  in  law,  and  might  be  given 
in  evidence.  By  section  6,  where  the  master  had  neglected  to  pay,  and  upon  request  by 
the  apprentice,  refused  to  pay  within  three  months,  and  the  apprentice  paid  the  double 
duty,  the  apprentice  might  sue  the  master  for  double  the  premium,  might  be  dis« 
ohsoged  from  his  indentures,  and,  by  sect.  7,  have  the  same  benefit  of  the  time  he  had 
serv^  as  he  might  have  had  in  case  of  assignment  By  sect  8,  where  a  prosecution  had 
been  commenced  against  the  master,  if  the  apprentice  paid  the  double  duty  within  a 
certain  time,  then  he  was  to  be  allowed  to  follow  his  trade,  and  the  indenture  was  made 
available  in  law,  and  might  be  given  in  evidence.  In  Rex  v.  The  Inhabitants  of  Chipping 
Norton,  5  B.  &  A.  412,  the  indenture  was  executed  before  the  passing  of  the  44  G.  8,  c.  9$ 
and  it  was  decided  that  it  was  void,  because,  though  it  was  stamped  at  the  time  it  was 
produced  in  evidence,  with  the  stamp  required  by  the  55  G.  8,  c.  184,  it  had  not  been 
stamped  within  the  time  required  by  the  stat  8  Ann.  c.  9,  and  it  was  held  that  the 
pauper  by  serving  under  it  gained  no  settiement.  That  authority  decides  the  present 
case,  unless  it  can  be  shown  that  the  provisions  of  the  stat  8  Ann.  have  been  repealed 
by  some  subsequent  statute. 

CoUmgham,  contrjk.  The  stat  44  G.  8,  c.  98,  repeals  the  former  stamp  aots.  [Lordl 
XivTXBOBX,  C.  J.  It  repeals  the  duties  imposed  by  those  acts,  but  it,  as  well  as  other 
later  stamp  acts,  studiously  retains  all  the  other  provisions.]  It  retains  them  so  far  as. 
they  are  not  altered  by  that  act ;  but  the  provisions  in  question  are  of  that  class  which*, 
as  appears  from  the  preamble,  the  act  was  intended  to  abolish.  Rex  v.  Chipping  Nor* 
ton,  5  B.  ft  A.  412,  was  the  ease  of  an  indenture  executed  before  the  passing  of  the 
44  G.  8,  c.  98. 

Lord  Tbhtbbdbk,  C.  J.  I  cannot  cUstinguish  this  case  from  Rex  v.  Chipping  Nortoik 
The  case  went  on  the  ground  that  the  provisions  of  the  stat  8  Ann.  c.  9,  were  in  forcei. 
and  ^erefore  that  an  indenture  of  apprenticeship  must  be  stamped  with  the  piemiam> 
stamp,  within  the  time  required  by  the  statute.  That  case  is  decisive  of  the  psesent,  if 
the  provisions  of  the  stat  9  Ann,  still  continue  in  force.  Now,  it  has  not  been  shown 
that  they  are  repealed ;  on  the  contrary,  it  appears  that  the  legislature,  in  the  statutes 
repealing  duties  previously  imposed,  has  studiously  retained  all  the  provisions,  clauses, 
regalations,  directions,  &o.,  contained  in  the  several  acts  relating  to  the  duties  repealed. 
T^t  being  so,  no  settiement  was  gained  by  the  pauper  in  Enutsford.  The  order  of  ses- 
sions must  be  confirmed. 

LnnanALs,  J.  I  think  the  provisions  in  question  are  continued  by  55  G.  8,  c.  184,  s.  8, 
as  weU  as  by  the  preceding  acts. 

Paekb,  J.  The  respondents  were  bound  to  show  either  that  the  decision  in  Bex  v. 
Chipping  Norton  was  wrong,  or  that  the  provisions  in  question,  in  stat.  8  Ann,  c.  9,  had 
been  repealed  by  some  act  since  44  G.  8,  o.  08.  It  appears  to  me  that  neither  can  be 
done. 

TiiuHTOif,  J.,  concurred.  Order  of  sessions  confirmed. 
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considered  as  a  deed  ^stamp,  and  as  a  stamp  on  an  indenture  without  piAQii 
premium,  under  55  Gr.  3,  c.  184  (Sohed.  part  1,  tit.  Apprenticeship).  ^  -* 
The  deed  staftip  comes  within  the  provision  of  87  G-.  8,  c.  186,  s.  2,  by  which 
the  commissioners  are  required,  *where  no  dutj  has  been  paid,  or  less  r:^i  aooi 
than  was  due,  and  the  accumulated  penalties  would  exceed  10/.  above  l-  ^ 
the  duty,  to  stamp  the  instrument  upon  payment  of  the  proper  duty,  and  one 
penalty  of  lOZ.  Here  only  5/.  have  been  '''paid  as  a  penalty.^  With  r^iQQQi 
regard  to  the  second  stamp,  if  it  was  in  the  nature  of  a  premium  ^  -* 
stamp,  subject  to  the  regulations  of  the  8  Anne,  c.  9,*  the  payment  of  21.,  the 
double  duty,  does  not  set  up  the  indenture  as  a  valid  instrument.  It  could  only 
be  made  so  by  virtue  of  some  of  the  provisions  on  this  head  in  20  G.  2,  c.  45, 
which  are  kept  in  force  by  the  subsequent  stamp  acts,  like  the  clauses  of  8  Anne, 
e.  9,  to  which  they  relate.  Now  of  those  provisions  of  the  20  Or,  2,  c.  45,  the 
only  ones  applicable  to  the  facts  of  this  case,  are  sections  6  and  7,  and  these 
merely  give  certain  remedies  and  advantages  to  the  apprentice ;  they  do  not 
render  the  indenture  available  unless  proceedings  have  been  taken  under  section 
8|  which  has  not  been  done  here. 

Biggs  Andrews^  and  Byles,  contr^.  In  Bex  v.  Chipping  Norton,  5  B.  &  A. 
412,  as  well  as  in  Bex  v.  Church  Hulme,  Ant^,  1029,  note  (b),  a  premium  was 
paid,  and,  consequently,  those  cases  came  within  the  provisions  of  8  Anne,  c.  9, 
sects.  87,  88,  39,  which  require  that  all  indentures  containing  the  sum  given  as 
a  premium,  shall  be  endorsed  and  stamped  within  a  certain  time  after  date,&c., 
or  else  shall  be  void.  That  is  the  distinction.  Where  an  instrument  is  to  be 
void  unless  stamped  within  a  given  time,  the  Court  will  inquire  into  the  time 
of  stamping ;  otherwise  not.  *Here  no  premium  was  paid,  and  there-  p^iaqi-i 
fore  the  provisions  of  the  statute  of  Anne,  as  to  time,  do  not  apply.  ^  ^ 
(They  were  then  stopped  by  the  Court.) 

Denman,  C.  J.  The  main  question  intended  to  be  raised  does  not  arise. 
When  an  act  of  parliament  requires  a  stamp  to  be  affixed  within  a  certain  time, 
and  declares  that  the  instrument  shall  be  void  unless  stamped  within  that  time, 
it  may  be  necessary  to  inquire  into  the  time  when  the  stamp  was  affixed ;  but 
when  the  question  is  merely,  whether  the  instrument  be  admissible  in  evidence 
as  bearing  a  stamp,  it  is  sufficient  if  it  has  the  proper  stamp,  and  we  cannot  iih 
quire  into  the  time  when  it  was  affixed. 

LiTTLEDALE,  J.  The  rule,  as  to  receiving  documents  in  evidence  is,  that 
the  document,  at  the  time  when  it  is  produced,  should  have  the  proper  stamp 
affixed. 

Taunton,  J.,  concurred. 

Patteson,  J.  I  am  sorry  that  a  very  ingenious  argument  has  been  thrown 
away  ip  this  case.  The  courts  have  inquired  when  the  penalty  was  paid  in  cases 
where  that  was  material,  but  no  case  has  been  pointed  out  in  which  they  have 
asked  whether  the  right  penalty  has  been  paid.  Suppose  no  penalty  at  all  had 
been  paid,  would  the  Court  inquire  into  that  circumstance  if  they  saw  that  the 
document  had  a  proper  stamp  f  Order  of  sessions  quashed.* 

>  It  was  stated  that  this  arose  from  a  mistaken  praotieeof  the  commissioners  sinoeihe 
passing  of  the  44  Q.  8,  o.  98,  in  explanation  of  which  reference  was  made  to  the  endenoa 
of  Mr.  Sykes  before  the  parliamentary  commissioners  of  revenue  inquiry.  See  Coventry 
on  Stamps,  Appendix,  p.  Ix. 

'  The  duty  on  indentures  of  apprenticeship  with  a  premium,  imposed  by  8  Anne,  c  9, 
s.  82,  and  at  first  given  only  for  five  years,  is  made  perpetual,  with  the  powers,  pro- 
visions, &c,  relating  to  it,  by  9  Anne,  c.  21,  s.  7. 

*  See  Rex  v,  Ide,  2  B.  &  Ad.  866. 


♦KEES,  Gent.,  One,  &c.,  v.  M,  MORGAN,  Executrix  of  A.   r*iAQO 
MORGAN,  deceased.     Jan.  23.  t  ^"^^J 

After  the  pasBing  of  the  act  for  the  uniformity  of  process,  2  W.  4,  c.  89,  which  directs, 
**  that  all  personal  actions,  where  it  is  not  intended  to  hold  the  defendant  to  bail,  &o., 
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■ball  be  eommeneed  bj  writ  of  snmmonB ;"  an  exeontrix  pleaded,  to  an  action  of 
mesnmpBit,  plene  adminietraTit,  and  no  asseta  on  the  day  of  exhibiting  the  bill  of  the 
plaintiff.  The  plaintiff  in  his  replication  tendered  issue  in  the  words  of  the  plea : 
Held,  that  the  words  exhibiting  the  bill,  upon  these  pleadings,  meant  the  eommenoe* 
ment  of  the  salt  by  writ  of  summons,  and  not  the  filing  of  the  declaration ;  and,  there- 
fore, that  evidence  of  payments  made  by  the  executrix  between  the  times  of  suing  out 
the  writ  and  filing  the  declaration,  was  inadmissible. 

Assumpsit  for  work  and  labor  done  by  the  plaintiff  as  attorney  for  the  testa* 
tor.  Plea,  that  the  defendant  had  fally  administered,  and  that  she  had  not 
then,  nor  on  the  day  of  exhibiting  the  bill  of  the  plaintiff  in  this  behalf,  or  at 
any  time  since,  had,  any  goods  or  chattels  which  were  of  A.  Morgan,  deceased, 
at  the  time  of  his  death,  in  her  hands  to  be  administered.  Replication,  that 
the  defendant,  on  the  day  of  exhibiting  the  bill  of  the  plaintiff  in  this  behalf, 
had  divers  goods  and  chattels,  which  were  of  A.  Morgan,  deceased,  in  her  hands 
as  executrix  to  be  administered ;  and  upon  this  issue  was  joined.  At  the  trial 
before  Patteson,  J.,  at  the  Carmarthen  Spring  assizes,  1833,  the  plaintiff 
proTed  his  bill  of  costs  for  business  done  by  him  as  attorney  for  the  testator  to 
the  amount  of  B2L  The  defendant,  in  support  of  the  plea  of  plene  administra- 
Tit,  tendered  evidence  of  various  payments  made  by  her  on  account  of  the  testa- 
tor up  to  the  23d  of  February,  1838,  when  the  declaration  was  filed.  The  plain- 
tiff  put  in  the  writ  of  summons,  which  appeared  to  have  been  sued  out  on  the 
8th,  and  served  on  the  10th  of  December,  1832.  In  it  the  defendant  was  not 
described  as  executrix.  The  learned  Jndge  was  of  opinion,  that  evidence  of 
payments  made  by  the  defendant  after  the  service  of  the  writ  on  her  was  inad- 
missible ;  and  a  verdict  having  been  found  for  the  plaintiff  for  202.  damages, 
ChUton,  in  Easter  term  last,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
r*lOS61  *S^^°^  ^^^^  ^^^  learned  Judge  had  improperly  rejected  the  evidence 
I-  -'of  pavments  made  by  the  defendant  after  the  issuing  of  the  writ  of 

summons,  but  before  the  filing  of  the  declaration.  In  moving  for  the  rule  he 
contended,  that  the  true  meaning  of  the  issue  joined  between  the'  parties  was, 
whether  the  defendant  had  any  goods  of  the  testator  to  be  administered  on  the 
day  of  filing  the  declaration.  He  cited  Com.  Dig.  tit.  Administration,  C.  2  (p. 
340),  to  show  that  <<  if  a  suit  be  commenced  by  one  creditor,  the  executor  may 
pay  the  other,  till  he  (the  executor)  has  notice  of  the  suit ''  (referrinff  to  Cor- 
bet's case,  1  Leon.  312,  and  2  Leon.  60)^  also  1  Bolle's  Abr.  927,  Ut.  Execn- 
tors,  T.  pi.  2,  and  1  Dyer,  32  a,  note  2.  In  Com.  Di^.  tit.  Administration,  C. 
2  (p.  340),  it  is  stated  that  an  arrest  upon  a  latitat,  subpodna  out  of  the  Exche- 
quer, &c.,  is  not  notice,  if  it  do  not  express  the  cause  of  action.  Here  it  is 
consistent  with  the  pleadings,  that  the  defendant  may  not  have  had  notice  of 
any  claim  against  her  in  her  character  of  executrix  until  the  filing  of  the  decla* 
ration. 

John  £vam  and  E.  F.  Williams  now  showed  cause.  The  plea  is  undoubtedly 
informal,  and  would  have  been  bad  upon  demurrer.  The  proper  form  of  plead- 
ing would  have  been  to  allege  that  at  the  time  of  the  commencement  of  the  suit 
the  defendant  had  no  assets  to  administer.  But  the  plea  is  sufficient  in  this 
stage  of  the  proceeding.  Before  the  act  for  uniformity  of  process,  2  W.  4,  o. 
39,  this  form  of  pleading  would  have  been  proper,  unless  the  action  had  been 
commenced  by  original,  in  which  case  it  would  have  been  necessary  for  the 
defendant  to  show  that  she  had  fully  administered  to  assets  before  the  com- 
mencement of  the  suit.  Here,  both  parties  have  treated  the  exhibiting 
r*I0371  *^^  ^^^  ^^^^  ^  ^^^  commencement  of  the  suit.  Unless  the  expres- 
I-  -^   sion  was  used  in  that  sense  by  the  defendant,  her  plea  is  bad.     The 

plaintiff,  by  not  replying  the  issuing  of  the  writ,  and  the  service  thereof  on  the 
defendant,  and  that  she  then  had  assets,  treats  the  exhibiting  of  the  bill  as  the 
commencement  of  the  suit.  The  words  '<  at  the  time  of  exhibiting  the  bil^ 
must  mean  either  the  commencement  of  the  suit,  or  the  filing  of  the  declaration, 
or  they  must  be  wholly  insensible.  If  they  mean  the  commencement  of  the 
suity  then,  the  defendant  could  not,  under  this  plea,  show  payments  made  by 
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her  after  the  commencement  of,  but  before  she  had  notice  of  the  suit,  for  that 
would  not  be  the  matter  in  iasne.  If  she  had  intended  to  rely  on  snch  pay- 
ments, she  shonld  have  pleaded  accordingly.  In  Oom.  Dig.  tit.  AdministratioD, 
G.  2  (p.  840),  citing  Dyer  82  a  (in  margin),  it  is  said,  <<  if  an  executor  has 
paid  since  the  action,  before  notice,  he  ought  to  plead  that  he  had  not  notice 
till  such  a  day,  and  plene  administravit  before  :  semble."  [Littlepale,  J.  It 
would  seem  from  Oom.  Dig.  tit.  Pleader,  2  D.  9  (p.  565),  that  before  the  plead- 
ings were  in  English,  the  words  used  in  pleading  plene  administravit  were  nulla 
habet  bona  nee  habuit  die  impetrationis  billse ;  and  Oewen  v.  Roll,  Cro.  Jac. 
182,  is  cited,  where  such  a  plea,  without  saying  nee  uuquam  postea,  was  held 
to  be  bad.]  If  the  words  <'  the  exhibiting  of  the  bill"  meant  the  filing  of  the 
declaration,  and  not  the  commencement  of  the  suit,  the  plea  would  have  been 
bad;  because  any  payment  made  by  an  executrix  after  action  brought  is  a 
devastaTit.  The  words  of  the  plea  ought  now  to  be  so  construed  as  to  make  it 
a  valid  defence.  Supposing  the  issue  tendered  by  the  replication  to  be  insen- 
sible, the  ^defendant  cannot  have  a  repleader,  because  she  made  the  r^inooi 
first  fault  in  pleading.    Tidd's  Pr.  9th  edit.  921.  «•  ^""^^J 

CJiiltan,  contnL.  It  is  not  incumbent  on  the  defendant  to  show  that  the  words 
in  the  plea  necessarily  mean  the  time  of  filing  the  declaration.  It  lies  upon  the 
plaintiff,  who  has  tendered  the  issue  in  those  words,  and  upon  whom  the  proof 
of  the  affirmative  lies,  to  affix  some  definite  meaning  to  them.  Before  the  act 
for  the  uniformity  of  process,  the  exhibiting  of  the  bill  was  synonymous  with  the 
filing  of  the  declaration.  If  the  plaintiff,  instead  of  tendering  issue,  had  re- 
plied that  the  defendant  had  assets  at  the  time  of  the  commencement  of  the  suit, 
the  latter  might  have  rejoined  that  she  had  then  no  notice  of  action  :  Dyer,  32, 
a,  note  2.  The  words,  if  they  have  any  meaning,  must  have  a  meaning  analo- 
gous to  that  which  they  had  in  courts  of  law,  before  the  act  for  uniformity  of 
process  passed,  and  that  was  the  filing  of  the  declaration.  [Patteson,  J.  In 
all  personal  suits  where  an  officer  or  prisoner  of  the  King's  Bench  was  defen- 
dant, the  course  of  proceeding  was  for  the  plaintiff  to  exhibit  his  bill  against  the 
defendant  without  suing  out  any  original ;  but  as  the  Court  had  no  primary  jnris- 
diction  in  actions  on  contracts,  when  such  an  action  was  contemplated  against  a 
person  not  privileged  as  an  ofi^cer  or  prisoner,  the  course  was  for  the  plaintiff  to 
cause  him  to  be  arrested  on  a  fictitious  charge  of  trespass,  by  a  bill  oif  Middlesex 
or  latitat ;  upon  such  an  arrest,  the  defendant  was  committed  to  the  custody  of 
the  marshal ;  and  the  plaintiff  then  filed  his  bill  against  him  in  the  particular 
suit,  and  thereby  commenced  that  suit.]  If  the  words,  ''  exhibiting  the  bill," 
be  construed  to  mean  the  commencement  of  the  suit,  the  effect  may  be  to  make 
the  defendant  liable,  although  she  may  have  exhausted  *the  assets  in  p^i  0391 
paying  debts  of  the  testator  after  the  commencement  of  the  action,  and  ^  -' 
before  notice ;  but  it  is  clear  from  the  authorities  cited  in  moving  for  the  rule, 
that  executors  may  pay  debts  pending  a  writ  against  them  if  they  have  not 
notice  of  it. 

Denman,  G.  J.  The  evidence  was  rejected  by  the  learned  Judge  at  the  trial, 
on  the  ground  that  the  issue  joined  between  these  parties  substantially  wa?, 
whether  the  defendant  had  any  assets  before  the  commencement  of  the  suit,  that 
is,  the  suing  out  of  the  writ  of  summons.  The  words  the  exhibiting  of  the  hill 
in  the  plea  (in  this  sense)  state  a  defence  to  the  action ;  but  they  do  not  if  they 
are  understood  in  the  other  sense,  filing  the  declaration.  I  think  we  must  un- 
derstand the  defendant  to  have  used  them  in  that  sense  in  which  they  will  be 
effective.  And  considering  that  before  the  Uniformity  of  Process  Act,  2  W.  4, 
0.  89,  the  words  ''  the  exhibiting  of  the  bill,''  might  be  synonymous  with  the 
words  ''  commencement  of  the  suit,''  I  think  we  do  no  violence  to  the  language 
of  the  plea  by  putting  that  construction  on  them.  The  evidence  tendered,  there- 
fore, was  immaterial,  and  was  properly  rejected  by  the  learned  Judge. 

LiTTLEDALE,  J.  Before  the  Uniformity  of  Process  Act,  the  exhibiting  of  a 
bill  was  generally  the  commencement  of  the  suit.    That  expression,  when  used 
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in  pleadingi  was  only  an  informal  mode  of  saying  "  the  commencement  of  the 
suit/'  It  is  contended  now  that  it  ought  not  to  be  understood  in  that  sense, 
because  the  commencement  of  the  suit,  since  the  act  for  uniformity  of  process, 
is  by  writ  of  summons,  and  not  by  exhibiting  a  bill.  But  we  must  eive  some 
effect  and  meaning  to  these  words,  as  used  by  the  parties  to  this  suit,  if  we  can. 
r*10401  *^®y  certainly  haye  not  the  technical  meaning  which  they  formerly 
^  -"    had ;  but  many  words,  which  formerly  had  a  technical  meaning,  are 

now  used  in  a  different  sense ;  and  the  popular  meaning  of  these  words  is,  the 
commencement  of  the  suit.  A  bill  and  declaration  were  not  necessarily  the 
same  thing:  the  bill  preceded  the  declaration,  and  the  declaration  pre-supposcd 
a  bill.  In  proceeding  against  a  member  of  the  House  of  Commons,  or  against  a 
prisoner  in  the  custody  of  the  marshal,  the  bill  was  clearly  the  formal  commence- 
ment of  the  suit.  Whether  a  latitat  or  a  bill  of  Middlesex  was  the  commence- 
ment of  the  suit,  is  very  doubtful.  In  Tidd's  Practice,  9th  edit.  p.  146,  it  is 
said  that  <<  anciently  the  process  in  trespass  was  founded  on  a  plaint  or  queritur 
entered  on  the  records  of  the  court ;  and  the  first  process  thereon  was  a  precept 
in  the  nature  of  an  attachment,  upon  which  the  sheriff  returned,  either  that  he 
had  attached  the  defendant,  or  that  he  had  nothing  by  which  he  could  be  at- 
tached. On  the  latter  return,  if  the  defendant  did  not  appear,  there  issued  a 
bill  of  Middlesex;  and,  if  the  defendant  did  not  reside  in  the  county,  a  latitat.'' 
Though  the  language  used  in  the  plea  is  not,  strictly  speaking,  applicable  to  the 
existing  state  of  things ;  yet,  as  the  plaintiff  did  not  demur  to  the  plea,  but 
tendered  an  issue  upon  it,  I  think  that  it  may  be  taken  in  a  general  popular 
sense  to  mean  the  commencement  of  the  suit ;  and  if  that  be  the  meaning,  then 
evidence  of  payments  made  by  the  defendant  between  the  service  of  the  writ  of 
summons  and  the  filing  of  the  declaration  was  inadmissible. 

Taunton,  J.  It  has  been  said  that  an  executrix  may  plead  to  an  action  by 
a  creditor,  payment  of  debts  of  the  testator  after  the  commencement  of  a  suit,  but 
1^10411  '^^'^^^  *^^^  ^^^  notice  of  the  action ;  here,  however,  she  has  not  done 
I-  -^    so,  but  merely  pleaded  plene  administravit  before  the  exhibiting  of  the 

bill :  and  if  the  latter  words  mean  the  commencement  of  the  suit,  the  only  ques- 
tion is,  whether  she  had  then  fully  administered.  Since  the  passing  of  the  2 
W.  4,  c.  39,  the  suing  out  of  the  writ  of  summons  is  undoubtedly,  in  strictness, 
the  commencement  of  the  suit ;  the  words  "  exhibiting  the  bill"  were  first  used 
by  the  defendant  in  her  plea,  and  they  must  be  understood  in  a  sense  appropri- 
ate to  the  purpose  of  making  the  plea  an  effective  defence.  So  construing  them, 
they  must  be  taken  to  mean  the  commencement  of  the  suit  by  writ  of  summons. 
We  do  no  injury  to  the  defendant  by  supposing  that  she  meant  to  plead  a  good 
plea,  and  not  a  bad  one. 

Patteson,  J.  It  seems  to  me  that  the  plaintiff  has  totally  failed  in  showing 
that,  before  the  late  act,  the  exhibiting  of  the  bill  meant  the  filing  of  the  decla- 
ration. The  mode  of  pleading  the  Statute  of  Limitations  is  to  aver,  that  the  cause 
of  action  did  not  accrue  within  six  years  before  the  exhibiting  of  the  bill  against 
the  defendant.  There  the  exhibiting  of  the  bill  means  the  commencement  of 
the  suit,  Granger  v,  G-eorge,  5  B.  &  0.  149.  So  here,  the  defendant,  by  stating 
that  before  the  exhibiting  of  the  bill  she  had  fully  administered,  pleaded  in  effect 
"  that  she  had  fully  administered  before  the  commencement  of  the  suit ;"  and 
the  plaintiff,  by  taking  issue  upon  that  plea,  treated  those  words  in  the  same 
sense.^     The  rule  must  be  discharged.  Rule  discharged. 

1  See  Wood  «.  Newton,  1  Wils.  141,  where  the  jadgment  of  the  Court  of  K.  B.  pro- 
ceeded on  a  similar  ground. 

[*1042]  ♦WARMAN  v.  FAITHFULL.     Jan.  25. 

An  instrament  in  writing,  whereby  A.  agreed  to  let  premises  to  B.  for  seven,  fourteen,  or 
twenty-one  yearn  foommencing  at  Christmas  day  then  next),  at  the  option  of  B.,  at 
the  yearly  rent  of  24^,  payable  quarterly, the  first  payment  to  be  made  at  the  ensuing 
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Lady-day,  flree  of  rat«8  and  taxes ;  and  whereby  B.  stipulated,  if  he  should  be  denrons 
of  putting  an  end  to  the  agreement  at  either  of  the  terms  before  specified,  to  give  ax 
months'  notice ;  and  that  he,  B.,  should  pay  all  the  expenses  of  preparing  a  lease  for 
either  of  the  terms  above  stated: — ^is  a  lease,  and  not  a  mere  agreement  for  a  lease. 

Replsyin.  The  declaration  charged  a  taking  of  the  plaintiff's  goods  in  his 
dwellinff-house.  Atowtj,  that  the  plaintiff^  for  two  quarters  of  a  year  ending 
the  24th  of  June,  1832,  held  the  dwelling-house  as  tenant  to  the  defendant  by 
yirtue  of  a  demise  thereof  to  the  plaintiff^  at  the  rent  of  24/.,  pajable  quarterly, 
and  that  defendant  distrained  for  half  a  year's  rent.  Plea,  that  the  plaintiff  did  not 
hold  and  enjoy  the  said  dwelling-house  as  tenant  thereof  to  the  defendant  under 
the  supposed  aemise.  At  the  trial  before  Tindal,  C.  J.,  at  the  Surrey  Spring 
assizes,  1833,  it  appeared  that  the  plaintiff  occupied  the  premises  under  the  fol- 
lowing instrument  signed  by  the  plaintiff  and  defendant,  and  stamped  with  a 
deed  stamp.  <<  Memorandum  of  an  agreement,  made  and  entered  into  this  28th 
of  November,  1831,  by  and  between  John  Faithfull  and  W.  Warman,  that  is  to 
say,  he  the  said  J.  Faithfull,  agrees  to  let  to  the  said  W.  Warman,  for  a  term 
of  seven,  fourteen,  or  twenty-one  years  (commencing  at  Christmas-day,  1831)| 
at  the  option  of  the  said  W.  Warman,  two  attached  messuages  or  tenements, 
with  the  gardens  thereto  belonging,  situate  at  Kingston  Bottom,  in  the  parish 
of  Ham,  in  the  county  of  Surrey,  at  the  yearly  rent  of  24/.,  payable  quarterly; 
the  first  payment  to  be  made  at  Lady-day,  1832 ;  free  and  clear  of  all  rates, 
taxes,  or  charges,  whether  parliamentary,  parochial,  or  otherwise.  It  is  also 
agreed  that  W.  Warman  is  to  paint  the  inside  of  the  said  messuages  or  tene- 
ments every  seven  years,  and  the  *out8ide  every  five  years,  and  to  keep  r*i  qiqi 
the  said  messuages  or  tenements  in  good  and  substantial  reparation  ;  ^  ^ 
and  that  whatever  building  or  additions  may  at  any  time  be  erected  or  built  on 
the  said  premises  bv  W.  Warman,  shall  be  left  by  him  when  he  quits  possession 
of  the  same,  and  shall  not  on  any  account  be  removed ;  and  if  W.  Warman 
should  be  desirous  of  putting  an  end  to  this  agreement  at  either  of  the  said 
terms  before  specified,  he  hereby  binds  himself  to  give  to  the  said  John  Faith- 
full six  months'  notice  in  writing  of  the  same.  Lastly,  it  is  agreed  that  W. 
Warman  is  to  pay  all  the  expenses  of  preparing  lease  for  either  of  the  terms 
above  stated."  5fo  rent  has  been  paid.  It  was  objected  by  the  plaintiff  that 
this  instrument  did  not  amount  to  a  present  demise.  The  learned  judge 
thought  that  it  was  a  lease,  and  directed  a  verdict  to  be  taken  for  the  defendant 
for  12/.,  the  half  year's  rent ;  but  reserved  liberty  to  the  plaintiff  to  move  to 
enter  a  verdict  for  4  guineas.  In  last  Easter  term  plaintiff  obtained  a  rule  ni^, 
on  the  ground  that  the  circumstances  of  a  future  lease  having  been  stipulated 
for  was  conclusive  against  the  implication  of  any  present  demise.  Dunk  «. 
Hunter,  5  B.  &  A.  822,  was  cited. 

TkeMiger  now  showed  cause.  The  instrument  in  question  amounted  to  an 
actual  demise,  and  not  to  a  mere  prospective  agreement  for  a  lease.  The  gene- 
ral rule  is,  that  where  the  words  of  an  instrument  are  sufficient  to  explain  the 
intent  of  the  parties,  that  the  one  shall  divest  himself  of  the  possession  and 
the  other  come  into  it  for  a  determinate  time,  such  words,  whether  they  run  in 
the  form  of  a  license,  covenant,  or  agreement,  amount  *to  a  lease  for  r«i  Aiii 
years ;  Bacon's  Abr.  Leases,  K.  An  instrument  may  operate  as  a  I-  ^ 
present  demise,  although  the  parties  to  it  appear  to  have  contemplated  a  futore 
lease.  In  Poole  v.  Bentley,  12  East,  168,  one  agreed  to  let,  and  the  other  to 
take  land  for  sixty-one  years,  from  Lady-day  then  next,  at  a  certain  rent;  and 
the  tenant  agreed  to  lay  out  2000/.  within  four  years  in  building  five  or  more 
houses ;  and  when  five  or  more  bouses  were  covered  in,  the  landlord  agreed  to 
grant  a  lease  or  leases,  &c. ;  and  the  agreement  was  to  bo  considered  binding  till 
one  fully  prepared  could  .be  produced.  This  was  held  to  operate  as  a  lease. 
Lord  Ellenborough  there  said,  that  the  intention  of  the  parties,  as  declared 
by  the  words  of  the  instrument,  must  govern  the  construction.  In  Doe  dem. 
Walker  v.  Groves,  15  East,  244,  the  landlord  agreed  to  let,  and  also  upon  demand, 
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to  ezecate  to  the  tenant  the  lease  of  a  farm ;  and  the  tenant  agreed  to  take,  and, 
upon  demand,  to  execute  a  connterpart  of  the  lease  of  the  farm  from  a  daj  sped- 
fiedy  for  fifteen  years,  at  a  certain  rent,  Ac;  the  agreement  was  to  bind  until  the 
lease  was  made;  and  the  tenant  was  to  cultiyate  properly  for  the  present  season: 
it  was  held  that  this  contract  amounted  to  a  leasei  and  that  the  provision  for  a 
fature  lease  was  for  better  security.  In  Pinero  v,  Judson,  6  Bingh.  206,  there 
waa  an  agreement  to  grant  a  lease  (to  contain  certain  specified  covenants),  and 
in  the  mean  time,  and  until  such  lease  should  be  executed,  the  intended  lessee  ^ 
to  pay  rent  and  to  hold  the  premises  subject  to  the  covenants  above-mentioned, 
ho  also  undertaking  to  do  certain  repairs  on  or  before  a  day  named ;  and  this 
r*l0451  ^^  *beld  to  amount  to  an  actual  demise.  Dunk  v.  Hunter,  5  B.  & 
I-  •'A.  322,  is  distinguishable ;  because  there  the  contract  was  entirely 

ezeentory,  and  it  did  not  appear  by  the  instrument  when  the  tenancy  was  to  com* 
menoe,  or  when  the  rent  was  to  become  due.  Here,  both  those  circumstances 
are  specified. 

JPlattj  contrlk.  The  instrument  in  question  was  a  mere  agreement  for  a  lease. 
In  Boe  dem.  Jackson  v.  Ashburner,  5  T.  R.  163,  it  was  held  that  words  in  an 
agreement,  that  A.  shall  hold  and  enjoy,  &c.,  not  accompanied  by  restraining 
words,  wonld  operate  as  words  of  present  demise ;  but  otherwise,  if  the  inten- 
tion of  the  parties  to  execute  a  future  lease  could  be  collected  from  the  subse- 
quent words.  There,  the  words  were, ''  he  shall  enjoy,  and  I  engage  to  give  a 
lease;"  and  Lord  Kenton  said  the  latter  words  clearly  showed,  "that  it  was 
the  intention  of  the  parties  there  should  be  sdme  further  assurance.  It  was  in 
fieri  at  that  time."  Now  it  could  not  be  the  intention  that  the  instrument  in 
this  case  should  operate  as  a  present  demise.  It  conveyed  no  specific  term,  and 
provided  that  a  future  lease  should  be  prepared.  In  Drake  v.  Munday,  Cr(r 
Car.  207,  testator  covenanted  that  the  defendant  should  have  and  enjoy  a  house 
for  six  years,  and  the  defendant  covenanted  to  pay  90^.  rent  during  the  six 
years ;  and  the  Court  held  that  the  instrument  amounted  to  a  lease,  with  a  re- 
servation of  rent :  but  there  the  term  was  specified  in  the  instrument. 

DxNMAN,  G.  J.  This  rule  was  obtained  on  the  authority  of  Dunk  v.  Hunter, 
r*l0461  ^  ^*  ^  '^'  ^^^'  ^^0  foundation  of  the  '^'argument  in  that  case  was, 
L  ^   that  the  stipulation  by  the  defendant  to  let  on  a  lease  with  a  purchasing 

daosei  showed  that  a  future  lease  containing  such  a  clause  was  contemplated. 
It  ia  neoessarv  here  for  the  defendant  to  show  that  the  relation  of  landlord  and 
tenant  existed  between  him  and  the  plaintiff  at  the  time  when  the  distress  was 
made.  I  think  the  plaintiff  here  occupied  under  a  lease.  Everything  neces- 
sary to  a  complete  and  perfect  Jease  is  contained  in  the  instrument.  A  specific 
rent  is  reserved;  the  times  at  which  the  tenancy  is  to  commence,  and  the  rent 
to  become  payable,  are  ascertained.  This  instrument  certainly  amounted  to  a 
lease,  and  the  defendant  was  entitled  to  distrain.' 

LiTTLEDALE,  J.  The  modem  decisions,  which  are  collected  in  Harrison's 
Digest,  tit.  Landlord  and  Tenant,  as  to  what  constitutes  a  lease,  appear  some- 
what contradictory.  Independently  of  those  decisions,  and  looking  to  the  older 
authorities  on  the  subject,  I  am  of  opinion  that  the  instrument  in  question 
amounted  to  a  present  demise.  In  Comyns's  Dig.  tit.  Estates  (G.  1),  two  old 
cases  are  cited.  In  one  of  them,  Harrington  v.  Wise,  S.  C.  Cro.  Eliz.  486 
(cit^  from  1  BoUe's  Abr.  847,  Estate,  X.  pi.  2),  there  were  articles  under  seal, 
made  between  A.  and  B.  in  these  words,  <'  Imprimis :  it  is  covenanted  and 
agreed  between  the  parties,  that  A.  doth  let  the  said  lands,  for  and  during  five 
years,  to  begin  at  the  feast  of  St.  Michael  next  following,  provided  always  that 
r*10471  ^'  *^^^^^  P^J  ^  ^-  annually,  during  the  term,  at  the  feasts,  &c.,  120/. 
L  -^   Also  the  said  parties  do  covenant,  that  a  lease  shall  be  made  and  sealed 

according  to  the  effect  of  these  articles,  before  the  feast  of  All  Saints  next  ensu- 
ing."    The  question  was,  whether  this  was  an  immediate  lease,  or  only  an  agree- 

>  Flail  not  being  ia  oourt  when  cause  was  shown  against  the  rule,  the  Judges  delivered 
their  opinions  in  his  absence.  PlaU  was  heard  on  a  subsequent  day,  and  the  Court  ad- 
hered to  the  judgment  they  had  already  ^ven. 
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ment  to  have  a  lease  made.  All  tbe  jadges  held  it  to  be  a  good  lease.  "For 
the  words,  it  is  agreed  that  A.  doth  let,  oeing  in  the  present  tense,  is  a  good 
lease  by  the  words  of  the  agreement,  and  that  which  follows  is  in  reference  to 
farther  assurance."  Maiden's  case  is  the  other  case  cited  in  Comjns's  IMg., 
Cro.  Eliz.  33.  That,  however,  is  only  a  nisi  prius  decision.  There  it  is  said, 
"If  one  saith  to  me,  'you  shall  have  a  lease  of  my  lands  in  D.,  for  tweninf-one 
Tears,  paying  therefor  10s.  per  annum :  make  a  lease  in  writing,  and  I  will  seal 
it :'  this  was  agreed  to  be  a  good  lease  by  parol,  although  no  writing  be  made  of 
it,  for  the  intent  of  the  lessor  is  sufficiently  expressed,  and  the  marking  of  it  in 
writing  is  for  further  assurance."  On  these  cases,  it  seems  to  mc  that  the  in* 
Btrument  now  in  question  amounts  to  a  lease. 

Taunton,  J.    On  the  authority  of  Poole  v.  Bentley,  12  East,  168  (which  has 
been  followed  by  other  decisions),  I  am  of  opinion  that  the  instrument  in  qnes-         | 
tion  amounts  to  a  demise.     By  it  Faithfdll  agrees  to  let  to  Warman,  for  seven,         | 
fourteen,  or  twenty-one  years  (commencing  at  Christmas-day,  1831),  at  the  op-         | 
tion  of  the  latter,  the  premises  therein  described,  at  a  specified  rent ;  the  first         | 
payment  to  be  made  at  Lady-day,  1832.     It  seems  to  me  that  everything  which 
could  be  intended  to  be  ^provided  for  between  parties  to  a  lease,  has   p^iQiQi 
been  provided  for  by  this  instrument ;  that  it  operated  as  a  demise   *-         ^ 
from  Christmas,  1831 ;  and  that  the  stipulation  about  granting  a  future  lease 
was  for  the  better  security  of  the  lessee,  as  was  said  in  Doe  Lessee  of  Walker 
V.  Oroves,  15  East,  244.     In  Dunk  v.  Hunter,  5  B.  &  A.  322,  the  time  when 
the  tenancy  was  to  commence,  or  (he  rent  to  become  due,  was  not  fixed  by  the 
instrument.  ' 

Pattsson,  J.  The  distinctions  between  the  cases  on  this  subject  have  been 
very  nice.  The  general  rule  is,  that  the  intention  of  the  parties  is  to  be  col* 
lected  from  within  the  four  comers  of  the  instrument.  Here  all  the  terms  of  a 
tenancy  are  to  be  found  in  the  document.  The  stipulation  at  the  end  of  it,  that 
Warman  shall  pay  the  expenses  of  the  lease  for  eitner  of  the  terms  before  speci- 
fied, VIZ.,  seven,  fourteen,  or  twenty-one  years,  did  for  a  time  create  a  doubt  in 
my  mind  whether  the  t«rm  was  fixed ;  but^  looking  to  the  clause  immediately 
preceding,  whereby  Warman  agrees  to  give  six  months'  notice  in  case  he  should 
be  desirous  of  putting  an  end  to  either  of  the  terms,  I  think  he  acquired  a  right 
to  a  term  of  twenty-one  years,  determinable  at  his  option,  at  the  end  of  seven, 
fourteen,  or  twenty-one  years.  The  case  comes  within  the  principle  of  the  de* 
eision  in  Poole  v.  Bentley,  12  East,  168.  The  rule  for  entering  a  verdict  for 
the  plaintiff  must  therefore  be  discharged.  Rule  discharged. 


*CniLD  V.  CHAMBERLAIN,  BOND,  JESSOPP,  and  Others.    rtin-Qi 

Jan.  27.  L  AW^J 

Tbe  1  &  2  Ph.  &  M.  c.  12,  s.  2,  irhioh  enacts,  **  that  no  person  shall  take  for  keeping  in 
pound,  impounding,  or  poundage  of  any  distress  above  Ad,  for  any  one  whole  distress 
that  shall  be  so  impounded,"  does  not  extend  to  cases  where  the  goods  are  impounded 
on  the  premises,  by  virtue  of  the  ll^G.  2,  c.  19,  s.  10. 

Declaration  stated  that  defendants,  pretending  that  45^.  18s.  was  due  from 
the  plaintiff  to  Chamberlain  for  rent  of  certain  premises,  wrongfully  seized  the 
goods  of  the  plaintiff  as  a  distress,  for  the  supposed  arrears  of  rent ;  and  that 
the  defendants,  not  regarding  the  statute  in  that  case  made  and  provided,  &c., 
but  contriving,  &c.,  took  from  the  plaintiff  a  large  sum  of  money,  to  wit,  1^, 
for  impounding  the  said  distress,  being  greater  than  the  sum  of  4^.  allowed  by 
the  statute.  Plea,  not  guilty.  At  the  trial  before  Parke,  J.,  at  Westminster, 
in  this  term,  the  following  appeared  to  be  the  facts  of  the  case.  The  distress 
was  made  by  Bond,  on  behalf  of  Chamberlain,  for  45/.  ISs,  rent  due  to  the 
latter.  The  goods  seized  were  not  removed  from  off  the  premises,  but  left  there 
in  possession  of  Jessopp.  They  were  appraised  at  17/.  12«.  by  the  other  defen- 
dants, and  were  sold  for  18  guineas.    The  following  sums  were  claimed :  for 
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levy,  2/.  bs, ;  man  in  possession  seven  days,  IL  As.  6<2. :  and  those  snms  were 
paid  oat  of  the  proceeds  of  the  goods.  For  the  plaintiff  it  was  urged  that  he 
was  entitled  to  recover  the  difference  between  the  snm  of  four  pence  and  the 
sum  actaallj  taken  by  the  defendant,  by  the  1  &  2  Ph.  &  M.  c.  12,  s.  2,  which 
enacts,  ''That  no  person  shall  take  for  keeping  in  pound,  impounding,  or 
poundage  of  anv  manner  of  distress,  above  the  sum  of  four  pence  for  any  one 
whole  distress  that  shall  be  so  impounded,  upon  the  pain  of  five  pounds  to  be 
r*l0501  P^^^  ^  ^^^  party  grieved,  over  and  '^'beside  such  money  as  he  shall 
1-  ^   take  above  the  sum  of  four  pence.''     The  learned  Judge  thought  the 

sums  in  question  were  not  taken  for  keeping  in  pound,  impounding,  or  poundage 
of  a  distress,  within  the  meaning  of  that  statute ;  but  told  the  jury  to  find  for 
the  plaintiff,  if  they  thought  the  sums'  charged  and  taken  were  excessive.  The 
jury  found  for  the  plaintiff,  damages  one  farthing.  The  learned  Judge  reserved 
leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  the  difference  between  3/.  9s. 
6</.,  the  sum  taken  by  the  defendants,  and  four  pence,  the  sum  allowed  by  the 
statute. 

Dunbar  in  this  term  moved  according  to  the  leave  reserved.*  There  was  a 
sum  exceeding  four  pence  taken  for  the  poundage  of  a  distress,  within  the 
meaning  of  the  stat.  1  Ph.  &  M.  c.  12,  s.  2 ;  for  so  long  as  the  goods  distrained 
continue  in  custody  of  the  law  they  are  impounded.  The  57  G.  3,  c.  93,  s.  1, 
enacts,  ''  that  no  person  making  any  distress  for  rent,  where  the  sum  demanded 
and  due  shall  not  exceed  20/.  for  and  in  respect  of  such  rent,  shall  have,  take, 
or  receive  out  of  the  produce  of  the  goods  distrained  upon  and  sold,  or  from 
the  landlord,  or  from  any  other  person  whatsoever,  any  other  or  more  costs  and 
charges  for  and  in  respect  of  such  distress  than  such  as  are  fixed  in  the  schedule 
thereunto  annexed,"  viz. : — three  shillings  for  making  the  distress,  and  two 
shillings  and  sixpence  per  day  for  the  man  in  possession :  but  that  statute  applies 
only  to  cases  where  the  sum  is  less  than  20/.  Cur.  adv.  vuU. 

r*  105 11       '*'1^£NMAN,  C.  J.,  now  delivered  the  judgment  of  the  Court.  / 

*-  ^       We  are  of  opinion  that  there  should  bo  no  rule  in  this  case.     At 

the  time  of  1  &  2  Ph.  &  M.c.  12,  goods  distrained  could  not  be  impounded  on 
the  premises,  but  were  always  taken  to  a  public  pound ;  and  that  statute,  by 
sect.  1,  enacts  that  no  distress  of  cattle  shall  be  driven  out  of  the  hundred,  ^c, 
where  the  distress  is  taken,  except  to  a  pound  overt  within  the  shire,  and  not 
above  three  miles'  distance  from  the  place  where  the  distress  was  taken,  and 
that  no  cattle  or  other  goods  distrained  shall  be  impounded  in  several  places. 
Sect.  2,  therefore,  which  provides  ''  that  no  person  shall  take  for  the  keeping 
in  pound,  impounding,  or  poundage  of  any  manner  of  distress,  above  the  sum 
of  id."  can  only  apply  to  cases  within  sect.  1,  where  the  goods  distrained  are 
taken  to  a  public  pound.  Until  the  passing  of  1  &  2  W.  &  M.  sess.  1,  c.  5, 
goods  distrained  for  rent  could  not  be  sold,  but  only  detained  as  pledges  for 
enforcing  the  payment  of  the  rent ;  that  statute  authorizes  the  sale  of  them ; 
and  the  subsequent  statute,  11  G-.  2,  c.  19,  s.  10,  recites  that  *<  great  inconvc* 
niencies  frequently  arise  to  landlords  taking  distress  for  rent,  in  removing  goods* 
distrained  on  the  .premises,  in  cases  where  by  law  they  may  not  be  impounded 
and  secured  thereupon ;"  and  then  authorizes  any  person  lawfully  taking  any 
distress  for  any  kind  of  rent,  to  impound  or  otherwise  secure  the  distress  so 
made  on  such  part  of  the  premises  chargeable  with  rent  as  shall  be  most  fit  and 
convenient  for  the  impounding  and  securing  of  the  same,  and  to  appraise,  sell, 
and  dispose  of  the  same  upon  the  premises  in  like  manner  as  any  person  might 
then  do  off  the  premises  by  virtue  of  the  2  W.  &  M.  c.  5.  Here  the  goods  were 
r«|/venn  impounded  *on  the  premises  chargeable  with  the  rent,  by  virtue  of 
L  ^"»^J  statute  11  G.  2,  c.  19.  That  being  so,  we  think  the  statute  1  &  2  Ph. 
t  M.  does  not  apply  to  this  case,  more  especially  as  by  the  57  O.  3,  c.  93,  it  is 
provided  that  in  case  of  a  distress  for  rent  under  20/.,  no  more  than  certain 
sums  fixed  by  the  schedule  and  much  exceeding  the  sum  of  4c/.  mentioned  in 
the  older  statutes,  shall  be  taken.  Rule  refused. 

>  Before  Dbxmak,  C.  J.,  Littlbdaui,  Tavntov,  and  Pattison,  Js. 
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BROOKER  V.  WOOD.    Jan.  27. 

A  brewer,  who  delWered  beer  to  be  used  in  a  particular  public-hooBe,  on  the  credit  of  a 
person  not  the  licensed  keeper  of  the  hotise,  maj  maintain  an  action  against  the  lat- 
ter, for  goods  sold  and  deliyered. 

Debt  for  goods  sold  and  delivered.  At  the  trial  before  Lord  Ltndhurst, 
C.  B.,  at  the  Sussex  Spring  assizes,  1833,  it  appeared  that  the  action  was  broaght 
by  the  plaintiff,  a  brewer,  to  recoyer  36/.  for  beer  supplied  to  the  defendant. 
It  appeared  that  the  defendant's  daughter  resided  in,  and  carried  on,  an  inn  at 
Blatchington,  for  the  use  of  which  the  beer  was  supplied.  She  conducted  the 
business  under  a  license  to  sell  beer,  granted  by  the  magistrates  to  her.  The 
defendant  receiyed,  or  shared  in,  the  profits.  It  was  contended,  first,  on  the 
eyidence,  that  the  credit  was  giyen  to  the  daughter,  not  to  the  defendant ;  and, 
secondly,  that  eyen  if  it  was  giyen  to  the  defendant,  the  plaintiff  could  not 
recoyer,  because  it  would  be  a  fraud  on  the  licensing  system  to  allow  him  to  do 
so ;  and  for  this  Meux  and  Others  v.  Humphries,  1  M.  &  M.  132,  was  cited. 
The  jury  found  that  the  credit  was  given  to  the  defendant,  and  not  to  the 
•daughter.  The  Lord  Chief  Baron,  on  the  authority  of  the  case  cited,  r«i  arq-i 
directed  a  nonsuit,  but  reserved  liberty  to  the  plaintiff  to  move  to   ^  -' 

enter  a  verdict.     A  rule  nisi  having  been  obtained  in  last  Easter  term, 

Platty  in  this  term,  showed  cause.*  Meux  and  Others  v.  Humphries,  1  M.  & 
M.  132,  is  an  authority  to  show  that  the  plaintiff  is  not  entitled  to  recover. 
There  a  brewer  had  delivered  beer  to  be  used  at  a  public-house,  and  Lord  TiK- 
TEBDEN  ruled  at  nisi  prius  that  he  could  not  make  any  person,  except  the 
licensed  keeper  of  the  house,  primarily  liable  for  it.  Lord  Tenterden  there 
said,  '^  I  am  of  opinion  that  the  plaintiffs  are  not  entitled  to  recover  for  the 
beer ;  it  would  be  a  fraud  on  the  licensing  system  to  allow  them  to  do  so.  The 
magistrates  are  to  exercise  their  discretion  as  to  the  person  to  whom  they  give 
a  license :  if,  however,  the  brewer  is  to  sell  beer  for  the  bouse  to  another  person, 
this  is  in  effect  to  evade  the  license,  and  make  that  person  the  retailer.  The 
brewer  may,  if  he  is  not  satisfied  with  the  security  of  the  keeper  of  the  public 
house,  take  another  person  as  a  surety  of  the  payment  of  his  demand ;  but 
he  must  not  make  him  the  principal  debtor." 

TT.  H,  Wal8on,  contri.  In  Meux  v,  Humphries,  1  M.  &  M.  132,  a  mere 
opinion  was  expressed  by  Lord  Tenterden,  at  nisi  prius,  that  the  action  was 
not  maintainable ;  but  he  reserved  the  point.  A  juror  was  afterwards  with- 
drawn, 80  that  the  opinion  of  the  Court  could  not  be  taken.  The  question  in 
this  case  depends  on  the  9  Or,  4,  c.  61,  s.  18,  which  enacts  "  that  every  person 
who  shall  sell,  barter,  exchange,  ^or  for  valuable  consideration  other-  r^eiAc^n 
wise  dispose  of,  any  exciseable  liquor  by  retail,  to  be  drunk  or  con-   «-  ^ 

sumed  in  his  house  or  premises,  or  shall  permit  or  suffer  any  exciseable  liquor 
to  be  sold,  bartered,  exchanged  or  otherwise  disposed  of  for  valuable  consident- 
tion,  by  retail,  to  be  drunk  or  consumed  in  his  house  or  premises,  without  being 
duly  licensed  so  to  do;  and  that  every  person,  being  duly  licensed,  who  shaU 
sell,  barter,  exchange,  or  for  valuable  consideration  otherwise  dispose  of,  or 
shall  permit  or  suffer  to  be  sold,  bartered,  exchanged,  or  otherwise  disposed  of 
for  valuable  consideration,  any  exciseable  liquor  by  retail,  to  be  drunk  or  con- 
sumed in  his  house  or  premises,  not  being  the  house  or  premises  specified  in 
such  license ;  shall  respectively  for  every  such  offence,  on  conviction  before  one 
justice,  forfeit  and  pay  any  sum  not  exceeding  20/.  nor  less  than  5/.,  together  with 
the  costs  of  the  conviction."  That  act,  therefore,  merely  imposes  a  penalty  on  a 
person  carrying  on  the  trade  of  alehouse-keeper  without  license,  or  suffering  an- 
other to  do  so  in  his  name.  That  is  an  excise  regulation,  and  a  contract  which 
is  merely  a  breach  of  an  excise  regulation  is  not  void :  Brown  v,  Duncan,  10  B. 
&  C.  93;  Johnson  v.  Hudson,  11  £ast,  180.  Hodgson  v.  Temple,  5  Taunt.  181, 
see  Foster  w.  Taylor,  ant^,  887,  and  Wetherell  v,  Jones,  3  B.  &  Ad.  221,  are 

>  Before  Lord  Dbvmah,  G.  J.,  Littlidalb,  Tavkton,  and  Pattbsov,  Js. 
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also  authorities  for  the  plaintiff.  The  object  of  the  legislature  was  that  the  magis- 
trates should  have  some  responsible  person  to  whom  they  might  look  in  case  of 
any  irregularity  in  conducting  the  business  of  the  house.  No  act  of  parliament 
prevents  the  licensee  from  carrying  on  the  business  for  the  benefit  of  another. 
r*10551  ^  ^^^  licensee  commits  a  breach  of  a  mere  revenue  regulation,  *lik  sub- 
L  -^  jects  himself  to  a  penalty ;  and  if  he  suffers  any  misconduct  in  his 

house,  he  may  have  his  license  revoked.  Cur.  adv.  vult. 

Lord  DsNMAN,  C.  J.,  now  delivered  the  judgment  of  the  Court.  The  nonsuit 
in  this  case  proceeded  on  the  authority  of  Meuz  v.  Humphries,  1  M.  &  M.  132. 
There  Lord  Tbnt£RDBN  expressed  an  opinion  that  a  brewer,  who  delivered  beer 
to  be  used  in  a  particular  public-house,  could  not  make  any  person  except  the 
licensed  keeper  of  the  house  primarily  liable,  so  as  to  maintain  an  action  against 
him  for  goods  sold  and  delivered,  because  it  would  be  a  fraud  on  the  licensing 
system  to  allow  him  so  to  do.  We  have  considered  the  matter  very  fully,  and 
are  of  opinion  that  allowing  the  plaintiff  to  recover,  in  this  case,  the  price  of  the 
beer  sold  to  the  defendant  for  the  purpose'of  being  resold  in  a  public-house  car- 
ried on  for  his  benefit,  but  of  which  he  was  not  the  licensee,  will  not  operate  as  a 
fraud  on  the  licensing  system.  The  object  of  that  act  was  to  enable  the  ma- 
gistrates to  know  the  person  who  conducted  the  business,  and  to  have  a  con* 
trol  over  that  person.  Here  the  licensee  conducted  the  business ;  the  magis- 
trates, therefore^  had  a  control  over  her.  The  circumstance  of  another  person 
having  a  share  in  the  profits  of  the  trade,  does  not,  in  any  degree,  interfere  with 
the  control  which  the  magistrates  are  authorized  to  exercise  over  the  licensee. 
The  rule,  therefore,  for  setting  aside  the  verdict  must  be  made  absolute. 

Rule  absolute. 
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iMQe  was  entered  in  a  cause,  and  docketed  according  to  the  practice  of  the  office  of 
judgments.  The  plaintiff,  in  1828,  recovered  damages  and  costs,  and  entered  final 
judgment  on  the  roll,  but  the  judgment,  according  to  a  practice  said  to  have  prevailed 
for  100  jears,  was  not  docketed  as  required  bj  4  &  6  W.  &  M.  c.  20,  s.  2.  On  appli- 
cation to  the  Court  in  1834,  to  order  the  judgment  to  be  docketed  nunc  pro  tunc. 

Held,  that  the  Coort  had  no  power  to  make  such  order. 

A  BULB  nisi  had  been  obtained  calling  upon  Edward  Watts  and  Hannah 
Watts,  the  committees  of  the  defendant,  a  lunatic,  and  J.  H^att,  the  mortgagee 
of  his  estate,  to  show  cause  in  this  case  why  the  judgment  should  not  be  dock- 
eted nunc  pro  tunc.  The  action  was  commenced  on  the  31st  of  March,  1827, 
and  issue  was  joined  in  Easter  term  of  the  same  year,  and  notice  for  trial 
given  for  the  sittings  after  that  term ;  the  issue  was  entered  as  of  Easter  term, 
1827,  and  docketed  at  the  same  time.  The  plaintiff  obtained  a  verdict  at  the 
sittings  after  Hilary  term,  1828,  for  75^.,  and  his  costs  were  taxed  by  the  Mas- 
ter, and  final  judgment  signed  on  the  81st  of  May,  1828,  when  the  Master  gave 
his  allocatur  for  158/.  damages  and  costs.  Final  judgment  was  entered  on  the 
roll,  and  carried  into  the  Treasury  chamber  on  the  9th  of  December,  1828. 

In  May,  1828,  George  Watts  was  found  by  inquisition  to  have  been  a  lunatic 
since  the  31st  of  October,  1826,  and  on  the  16th  of  June,  1828,  Edward  Watts 
and  Hannah  Watts  were  appointed  committees  of  his  estate.  Pursuant  to  an 
order  of  the  Court  of  Chancery,  made  in  August,  1829,  that  estate  was 
mortgaged,  on  the  1st  of  May,  1880,  to  Hyatt  for  1400Z.  The  interest  of  the 
mortgage  was  70/.  per  annum.  The  plaintiff  Hopwood  having  afterwards 
become  bankrupt,  his  assignees  revived  the  judgment  by  scire  facias,  and  sued 
out  an  elegit,  under  which  the  sheriff  delivered  to  them  legal  possession  of  a 
r*l0571  ™^^®^J  ^^  ^^®  defendant's  lands.  An  action  *was  subsequently 
L  -'   brought  in  the  Court  of  Exchequer  by  the  assignees  of  Hopwood 

against  Edward  Watts,  to  recover  from  the  latter  the  rents  of  the  moiety  so 
delivered  by  the  sheriff,  and  which  rents  were  received  by  E.  Watts.    The  plain- 
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tiffs  (the  assignees)  were  nonsuited,  on  the  ground  that  the  mortgagee  was  enti- 
tled to  preference  over  them,  because  their  judgment  had  not  been  docketed.^ 

The  affidavits  in  support  of  the  present  rule  stated  the  practice  to  be,  when- 
ever issue  is  joined  between  parties,  upon  entry  of  the  same,  to  deliver  a  docket 
paper  thereof  to  the  clerk  of  the  judgments,  who  enters  the  same  in  a  book  kept 
by  him  at  the  judgment  office  for  that  purpose;  that  it  has  not  been  the  prac- 
tice to  docket  any  judgment  on  such  issue ;  but  that  on  signing  judgment  an 
entry  is  made  of  such  judgment  in  a  book  kept  for  that  purpose,  and  that  a 
number  is  fixed  to  the  issue  so  docketed  as  above,  corresponding  with  the  nam- 
ber  of  the  judgment-roll  in  the  treasury,  and  that,  by  the  entry  and  docketing, 
all  persons  searching  have  an  equally  good  opportunity  of  discovering  judgments 
as  if  the  judgments  themselves  had  been  docketed  as  well  as  the  issue  3  and  the 
affidavits  further  stated,  that  for  the  last  100  years  it  had  been  the  practice  not 
to  docket  judgments  after  verdict,  but  the  issues  only,  and  that  the  issues  so 
docketed  were  entered  in  a  book  kept  for  that  purpose;  that  the  numbers 
affixed  to  each  issue  affi)rded  an  immediate  reference  to  the  roll  upon  which  the 
final  judgment  was  entered  up;  that  all  persons  searching  at  "^the  r«iQ5Q-i 
office  for  incumbrances,  so  far  as  related  to  judgments  after  verdict,  *-  ^ 
searched  for  the  issues  so  entered  and  docketed,  and  upon  finding  such  issues 
so  entered  and  docketed,  searched  for  final  judgments  thereon,  and  could  make 
inquiries  of  the  plaintiff's  attorney  respecting  the  result  of  the  suit ;  and  that 
by  these  means  a  full  opportunity  was  given  to  all  persons  to  discover  such 
judgments,  if  any. 

The  affidavits  in  answer  to  the  rule  stated,  that  final  judgments  were  fre- 
quently docketed  after  trial,  and  taxation  of  costs  on  the  postea,  by  applying  to 
the  clerk  of  the  judgments,  and  informing  him  of  the  amount  of  damages  and 
costs  recovered  in  the  action,  and  that  the  clerk  of  the  judgments  thereupon 
made  the  docket  of  the  issue  in  such  action  a  docket  of  the  judgment,  by  adding 
such  particulars  thereto,  for  which  he  was  paid  a  fee  of  6d.  That  the  clerk  of  the 
judgments  never  so  entered  the  docket  of  the  judgment,  unless  he  was  so  applied 
to  by  the  plaintiff's  attorney,  and  paid  such  fee  of  6^. :  that  the  practice  was, 
where  it  was  intended  to  affect  lands  by  judgments,  to  docket  them  in  the  man- 
ner above  described :  that  when  it  was  intended  to  enter  up  final  judgment  on 
the  roll  after  trial  and  verdict,  the  postea,  with  the  Master's  allocatur  thereon, 
was  left  with  the  clerk  of  the  treasury  at  Westminster  Hall,  who  entered  up 
the  final  judgment ;  but  these  entries  were  totally  distinct  from  the  dockets  of 
the  judgment  which  are  entered  and  kept  at  the  King's  Bench  office  in  the 
Temple. 

Joseph  Addison  now  showed  cause.'  The  4  &  5  W.  &  M.,  c.  20,  s.  2  (made 
perpetual  by  the  7  &  8  W.  3,  c.  36,  *s.  3),»  enacts,  that  the  clerk  of  r»t  059-1 
the  doggets  of  the  Court  of  King's  Bench  shall  make  into  an  alpha-    •-  ■* 

I  Bralthewaite  and  Another  v.  Watts,  2  Tyrwh.  293,  2  Cro.  &  J.  818.  The  plaintiffs 
had  a  verdict,  subject  to  the  point  of  law,  but  the  Court  directed  a  nonsuit  to  be  entered. 
See  the  eyidence  in  that  case  as  to  the  practice  of  docketing.  Also  Davis  v.  The  Earl  of 
Strathmore,  16  Yes.  419. 

■  Before  Dbkman,  C.  J.,  Lxttlbdalb,  Tauntox,  and  Patteson,  Js. 

*  Sect.  2  enacts,  as  to  judgments  in  K.  B.,  that  the  clerk  of  the  doggets  shall,  before 
the  last  day  of  every  Easter  term,  make  into  an  alphabetical  dogget  hj  the  defendants' 
names,  a  particular  of  all  judgments  for  debt  by  confession,  non  sum  informatns,  or  nil 
dicit,  entered  of  Hilary  term  preceding,  which  shall  contain  the  names  of  the  plaintiffs 
and  defendants,  their  places  of  abode,  and  title,  trade,  or  profession  (if  any  such  be  in 
the  record  of  the  said  judgments),  and  the  debts,  damages,  and  costs  recovered  tJiereby, 
and  the  venue  and  the  number  roll  of  the  entry  thereof:  That  the  clerk  of  the  judgments 
shall,  within  ten  days  before  the  time  aforesaid,  bring  to  the  clerk  of  the  doggets  notes 
in  writing  of  all  the  judgments  by  him  entered  of  Hilary  term  upon  verdicts,  writs  of 
inquiry,  &c.,  to  the  end  that  the  same  may  be  by  the  clerk  of  the  doggets  entered  in 
the  doggets  before  mentioned  in  manner  and  form  aforesaid ;  and  also  that  the  respec- 
tive officers  shall,  before  the  last  day  of  every  Michaelmas  term,  make  and  cause  to  b« 
made  the  like  doggets  containing  all  such  judgments  of  Easter  and  Trinity  term  then 
last  past,  and  the  names  of  the  plaintiffs  and  defendants,  titles  and  additions,  debts  and 
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be(ical  dogget  by  the  defendants'  names  a  particular  of  all  judgments,  which 
shall  contain  (inter  alia)  the  debt,  damages,  and  costs  recovered  thereby.  Here 
there  has  been  a  docketing  of  the  issue  only,  not  of  the  judgment.  The  judg* 
r*10601  ™®'^^'  therefore,  does  not  affect  the  lands  as  to  a  mortgagee,  *and  he 
I-  •'is  entitled  to  the  rents.     The  object  of  the  legislature  manifestly  was, 

that  any  person  might,  by  searching  the  books  in  the  office,  learn  from  them 
what  judgments  there  were  affecting  the  lands  of  a  given  individual.  Now  all 
that  could  be  learnt  by  searching  the  books  here,  would  bo,  that  there  had  been 
an  issue  joined  in  a  particular  cause.  The  party  seeking  to  ascertain  whether 
there  was  any  judgment,  would  have  to  make  further  inquiry  of  the  attorney  in 
the  cause.  The  Court  of  Exchequer  have  decided,  that  this  judgment  was  not 
properly  docketed  so  as  to  give  the  judgment  creditor  a  preference  over  a  mort- 
gagee whose  title  accrued  after  the  judgment :  Braithwaite  and  Another,  As- 
signees 9.  Watts,  2  Tyrwh.  293,  2  Cro.  &  J.  318.  The  object  of  the  present 
application  is  to  place  the  judgment  creditor  in  the  same  situation  he  would 
have  been  in  if  his  judgment  had  been  duly  docketed  in  May,  1828,  and  thus 
give  his  debt  precedence  over  that  of  the  mortgagee.  The  Court  has  no  power 
to  grant  the  application.  The  statute  requires  all  judgments  to  be  docketed  in 
the  term  next  suoceediuff  that  in  which  the  judgments  are  entered.  The  effect 
of  now  docketing  the  judgment  as  of  May,  1828,  would  be  to  make  it  operate 
as  a  specialty  debt  from  that  time,  whereas  the  statute  puts  a  judgment  not 
docketed  on  a  level  with  a  simple  contract  debt :  Hickey  v.  Hayter,  6  T.  B. 
884 ;  Steele  v.  Rorke,  1  B.  &  P.  307 ;  and  see  Hall  v.  Tapper,  SB.t  Ad.  655, 
The  effect,  therefore,  of  granting  this  application,  would  be  to  contravene  the 
statute.  The  plaintiff  is  not  without  remedy ;  ho  may  have  an  action  against 
his  own  attorney  if  he  has  neglected  to  docket  the  judgment  according  to  the 
r*inftn  ^^^  practice,  or  he  may  have  an  '^'action  against  the  chief  clerk.  In 
L  ^^^J  Douglass  V.  Yallop,  2  Burr.  722,  Hilary  term,  1759,  a  neglect  of 
entering  judgment,  and  a  loss  of  the  roll  having  been  sufficiently  shown  to  the 
Court,  a  rule  was  made,  that  the  clerk  of  the  judgments  should  sign  a  new  roll, 
whereon  was  to  be  entered  the  judgment  signed  in  that  cause  in  Michaelmas 
term,  1729,  and  that  the  same  should  be  numbered  as  roll  256,  and  filed 
amongst  the  rolls  of  that  term ;  a  special  entrv  being  first  made,  expressing  the 
day  of  docketing  the  same :  and  it  was  further  ordered,  that  that  judgment 
should  not  be  made  use  of  against  the  administrator  of  the  defendant.  Lord 
Mansheld  there  intimated,  '<  that  it  very  much  concerned  the  chief  clerk  to 
take  care  that  the  judgments  be  actually  entered  up  on  the  roll  in  due  time, 
and  docketed ;  for  that  after  he  had  received  his  fees  for  making  such  entry,  he 
would  be  liable  to  an  action  upon  the  case,  to  be  brought  by  a  purchaser  who 
should  have  become  liable  to  it,  and  had  searched  the  roll  without  finding  it 
entered  up.  And  he  said,  that  the  attorney  who  had  undertaken  to  do  this,  and 
neglected  it,  would  be  liable,  indeed,  to  the  chief  clerk,  but  still  the  chief  clerk 
would  be  liable  to  the  purchaser  who  had  suffered  by  this  neelect."  [Denman, 
C.  J.  He  would  never  be  in  jeopardy,  if  the  Court  could  iSways  set  the  mis- 
damages,  in  all  things  as  aforesaid ;  and,  before  the  last  day  of  every  Hilary  term,  cause 
the  like  dogget  to  be  made  of  the  judgments  of  Michaelmas  term,  with  the  names  of  the 
pluntiffs  and  defendants,  titles  and  additions,  debts  and  damages,  in  all  things  as  afore- 
said ;  and  it  is  then  enacted,  that  the  doggets  shall  be  fairly  pat  into  and  kept  in  books 
in  parchment  in  the  office  of  the  clerk  of  the  doggets,  to  be  searched  and  viewed  by  all 
persons,  at  all  reasonable  times,  paying  to  the  clerk  of  the  doggets  for  every  term's 
search  for  Judgments  against  any  one  person,  4d,;  upon  pain  that  every  clerk  of  the 
docgets  shall  for  every  term  in  which  he  shall  neglect  his  duty  in  the  premises  forfeit 

Sect.  8  enacts,  that  no  jadgment  not  doggeted  and  entered  in  the  books  as  aforesaid 
shall  affect  any  lands  or  tenements  as  to  purchasers  or  mortgagees,  or  have  any  refe- 
rence against  heirs,  executors,  or  administrators,  in  their  administration  of  their  ances- 
tors*, testators',  or  intestates'  estates. 

Sect  4  enacts,  that  there  shall  be  paid  to  the  clerk  of  the  Judgments  by  the  plaintiff, 
in  every  jadgment  upon  verdicts,  &n.,  by  him  respectively  to  be  entered,  the  sum  of  4d!. 


446  6  Barnewall  &  Adolphus.  pL061 

take  right.]  The  courts,  when  they  have  amended  judgments,  have  taken  great 
care  not  to  affect  the  rights  of  mortgagees.  In  Baker  v.  Baker,  Tidd's  Pr.  9th 
edit.  939,  where  leave  was  given  to  enter  up  judgment  of  a  preceding  term,  this 
Court,  in  order  that  it  might  not  affect  purchasers  and  mortgagees,  ordered  it 
to  be  docketed  of  the  term  in  which  the  application  "^was  made.  In  r^ici  ngoi 
Sale  V,  Crompton,  per  nomen  Compton,  1  Wils.  61,  this  Court  re-   ■-  ^ 

fused  to  amend  the  entry  of  a  judgment  by  nil  dicit,  on  a  warrant  of  attorney 
rthe  defendant's  name  being  entered  as  Compton,  instead  of  Crompton),  because 
Crompton  might  have  other  estates,  and,  for  anything  that  appeared,  there 
might  be  purchasers  not  before  the  Court,  who  might  be  affected  if  the  altera- 
tion was  made.  In  Evans  t;.  Thomas,  2  Str.  833,  the  roll  of  the  judgment  had 
been  carried  in  Trinity  term,  1720,  and  docketed,  but  was  mislaid  and  lost  be- 
fore it  was  filed.  The  Court,  on  motion,  the  defendant  being  dead,  and  the 
executrix  consenting,  ordered  that  a  new  roll  should  be  filed,  for,  there  being  a 
docket,  there  could  be  no  deceit  on  purchasers.  It  will  be  said  here,  that  it  was 
the  duty  of  the  officer  of  the  Court  to  docket  the  judgment  as  soon  as  the  note 
of  it  in  writing  was  brought  to  him  by  the  clerk  of  the  judgments  ,*  and  that 
his  omission  to  do  so  was  a  misprision,  and,  therefore,  that  it  may  be  amended. 
But  it  was  incumbent  on  the  plaintiff's  attorney  to  instruct  the  clerk  of  the 
dogsets  to  make  the  entry,  and  to  pay  him  a  fee  of  4(2.  for  so  doing.  There 
has  been  no  misprision  of  the  clerk;  for  he  has  docketed  the  issue  as  he  was 
instructed,  but  not  the  judgment,  because  he  was  never  required  to  do  it. 

FoUett  and  SeweU,  contri.  This  case  is  one  of  very  great  importance^  because 
all  judgments  in  the  Court  of  King's  Bench,  for  the  last  hundred  years,  stand 
in  the  same  situation  as  the  present.  In  Braithwaite  and  Another,  Assignees 
V.  Watts,  2  Tyrwh.  293,  2  Cro.  &  J.  318,  the  Court  of  Exchequer  certainly 
held,  that  the  docketing  of  the  issue  without  "^docketing  the  judgment,  r:^i  Agoi 
and  the  debt,  damages,  and  costs  thereby  recovered,  did  not  satisfy  ■-  ^ 
the  Stat.  4  &  5  W.  &  M.  0.  20.  That  statute  requires  the  clerk  of  the  judg- 
ments, within  ten  days  before  the  end  of  the  term  next  succeeding  that  in  which 
the  judgment  shall  be  entered  up,  to  brinff  the  clerk  of  the  doggets  a  note  in 
writing  of  the  judgments,  to  the  end  that  the  same  may  be  respectively  entered 
in  the  doggets.  If  either  the  clerk  of  the  judgments  neglected  to  bring  to  the 
clerk  of  the  judgments  a  note  of  the  judgment  in  this  case,  or  the  latter,  when 
it  was  brought  to  him,  neglected  to  enter  the  particulars  in  the  dogget,  the 
omission  in  either  case  was  a  misprision  of  the  officer  of  the  court,  and  therefore 
amendable :  Com.  Dig.  Amendment,  D.,  Braswell  v.  Jeco,  9  East,  316 ;  Per- 
kins V,  Petit,  2  Bos.  &  P.  276 ;  Burroughs  v.  Stevens  (judgment  of  Heath,  J.), 
5  Taunt.  557,  and  Chapman  v.  Gale,  2  Lev.  22,  show  the  power  of  the  Courts 
in  this  respect,  and  the  principles  on  which  it  is  exercised.  In  Davis  v.  The  Earl 
of  Strathmore,  16  Ves.  427,  Lord  Eldon  said,  <<  Suppose  the  officer  of  the  court 
refused  to  docket  the  judgment,  and  the  creditor,  being  entitled  to  have  it  docketed, 
applied  to  the  Court;  the  Court  would  order  the  clerk  to  enter  the  docket  as  at 
the  time  when  it  ought  to  have  been  done."  The  practice  which  has  prevailed 
for  a  hundred  years  has  been  followed  in  this  instance.  [Taunton^  J.  I  doubt 
the  universality  of  that  practice ;  it  is  contrary  to  the  statute  which  requires  the 
officer  of  the  Court  to  make  into  an  alphabetical  dogget  the  particulars,  not  of 
all  issues,  but  of  all  judgments ;  and  requires  that  to  be  done  in  the  term  after 
the  judgment  is  signed.  Here  the  judgment  *was  signed  in  May,  1828,  rti  0641 
and  find  judgment  entered  on  the  roll  on  the  9th  of  December,  1828,  ■- 
but  never  docketed.  What  authority  have  we  now,  in  1834,  to  order  the  judg- 
ment to  be  docketed  as  of  May,  1828  ?]  The  omission  to  docket  the  judgment 
in  the  proper  term  being  a  misprision  of  the  clerk,  it  is  in  the  discretion  of  the 
Court  to  order  the  entry  to  be  now  made  as  of  the  time  when  it  was  the  duty 
of  the  officer  to  make  it.  The  defect  did  not  arise  from  the  fault  of  the  attor- 
ney :  there  is  no  book  kept  in  the  Bang's  Bench  office  for  docketing  judgments, 
though  there  is  one  for  docketing  issues.    If  the  attorney  entered  the  damages 
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md  ooats  id  tbat  book,  it  would  not  be  docketiDg  tbe  judgment,  and  he  can  do 
no  more.  [Taunton,  J.  According  to  tbe  note  to  Douglass  v,  Yallop,  2  Burr. 
723y  tbe  modem  practice  seems  to  be  for  tbe  plaintiff's  attorney  to  make  tbe 
entrjr  npon  tbe  roll.]  But  be  tben  acts  as  tbe  clerk  to  tbe  cbief  clerk.  Tbe 
making  of  tbe  entry  must  be  tbe  act  of  tbe  clerk,  for  tbe  statute  requires  bim  to 
make  it.  J^Littlsdalb,  J.  It  does  not  appear  by  tbe  words  of  tbe  statute, 
how  tbe  chief  clerk  can  be  answerable  as  there  stated,  when  tbe  statute  throws  tbe 
burden  of  making  tbe  entry  on  another  officer :  but  tbe  clerk  of  tbe  judgments 
and  clerk  of  tbe  dockets  are  now  the  same  person.]  The  case  in  Burrow  is 
▼ery  loosely  reported.  It  is  clear,  however,  from  Burroughs  v,  Stevens,  5 
Taunt.  557,  tbat  whatever  the  statute  reouires  to  be  done  is  the  act  of  the  clerk 
and  not  that  of  tbe  parties,  and  it  would  be  bard  if  tbe  party  here  were  to  lose 
the  benefit  of  his  judgment  by  an  act  of  an  officer  of  tbe  Court. 
r*I0651  "^Denman,  C.  J.  We  will  speak  to  tbe  other  Judges  on  this  sub- 
L  -*  ject,  before  we  give  our  judgment. 

Cur,  adv.  vulL 

Denman  now  delivered  tbe  judgment  of  tbe  Court. 

We  have  considered  this  case,  and  are  of  opinion  tbat  we  have  no  power  to 
alter  the  docket  in  tbe  manner  proposed.  The  rule  must  therefore  be  .dis- 
charged. Rule  discharged. 

DOE  dem.  MARRIOTT  v,  EDWARDS  and  Others. 

In  ^ectment  by  landlord  against  tenant  for  a  forfeiture,  it  is  a  good  defence  that  the  land- 
lord, after  the  execation  of  the  lease,  eonreyed  away  his  title  to  the  premises  by  mort-  ^ 
gage ;  although  it  be  not  shown  that  any  interest  on  the  mortgage  is  in  arrear,  or 
that  the  mortgagee  had  made  any  claim,  or  otherwise  enforced  his  rights  as  against 
either  landlord  or  tenant 

Ejectment  for  messuages,  &o.  At  tbe  trial  before  Parke,  J.,  at  tbe  sit- 
tings in  Middlesex  in  this  term,  it  appeared  tbat  tbe  lessor  of  the  plaintiff  pro- 
ceeded for  a  forfeiture  incurred  for  non-payment  of  rent,  and  other  breaches  of 
covenant  in  a  lease.  The  lessor  had  mortgaged  the  premises,  and  afterwards 
(December  6th,  1831)  granted  the  lease  to  one  Oreenacre,  who  became  bank- 
rupt, and  whose  assignees  the  defendants  were.  After  granting  the  lease,  he 
executed  a  second  mortgage  (February  17th,  1832),  reciting  the  first  and  assign- 
ing to  tbe  second  mortgagee  all  bis  right,  interest,  &c.,  in  the  premises,  both  at 
law  and  in  equity.  It  did  not  appear  that  the  defendant  bad  paid  any  rent 
stuce  this  mortgage.  Tbe  learned  Judge,  upon  proof  of  these  facts,  was  of  opi- 
nion tbat  tbe  lessor  of  tbe  plaintiff  could  not  maintain  the  action,  the  legal  estate 
being  no  longer  in  bim  ;  and  he  directed  a  nonsuit. 

r*10661  *(^^^^}  in  this  term,^  moved  for  a  rule  to  show  cause  why  the  non- 
I-  ^    suit  should  not  be  set  aside,  and  a  new  trial  had.     The  defendant  could 

not  set  up  the  second  mortgage  against  his  landlord,  unless  there  bad  been  a 
default  in  payment  of  the  interest,  and  the  mortgagee  had  taken  proceedings 
upon  such  default.  "  If  the  defendant  (in  ejectment)  produce  a  mortgage  deed, 
where  the  interest  has  not  been  paid,  and  tbe  mortgagee  never  entered,  it  will 
not  be  sufficient  to  defeat  the  lessor,  who  claims  under  the  mortgagor,  because 
it  will  be  presumed  that  the  money  was  paid  at  tbe  day,  and,  consequently,  tbat 
it  (tbe  mortgage)  is  no  subsisting  title  :'^  Bull.  N.  P.  110.  Bulleb,  J.,  in  Doe 
dem.  Bristowe  v,  Pegge,  1  T.  K.  760,  note  a,  states  it  as  clear  law,  that  a 
tenant  cannot  set  up  the  title  of  the  mortgagee  against  the  mortgagor.  It  was 
not  shown  in  tbe  present  case,  tbat  the  tenant  had  been  disturbed  by  tbe  second 
mortgagee ;  and  if  tbat  party  had  so  conducted  himself  as  to  show  that  he  ac- 
knowledged the  tenancy,  it  still  subsisted  as  against  him,  notwithstanding  tbe 
second  mortgage;  Doe  dem.  Whitaker  v.  Hales,  7  Bing.  322  (recognised  to  a 
certain  degree  in  Doe  dem.  Rogers  v,  Cadwallader,  2  B.  &  Ad.  473) ;  conse- 

^  January  22d,  before  Djutkax,  C.  J.,  Littlidalb,  Tauhtov^  and  PattesoVp  Js. 
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qaenUj  the  tenant  cannot  in  this  action  allege  that  he  had  oeaaed  to  hold  under 
the  mortgagor.  Nor  (in  the  ahaence  of  any  act  done  hy  the  mortgagee),  does 
it  appear  that  the  tenant,  upon  the  change  of  title,  renounced  holding  under  the 
mortgagor,  and  commenced  a  fresh  holding  under  the  mortgagee.  Not  haying 
done  80,  he  must  still  pay  rent  to  the  landlord  whose  title  he  ^originally  r*i  qayi 
recognised.  The  stat.  4  Anne,  c.  16,  s.  9,  provides  that  grants  and  ^  ^ 
conveyances  shall  be  good  without  attornment  of  tenants ;  but  it  cannot  have 
been  meant  that  a  tenant,  in  case  of  a  mortgage,  should  avail  himself  of  the  8ta> 
tute  as  against  his  original  landlord,  where  the  mortgagee  had  not  yet  interfered. 
Sect.  10  enacts,  that  no  such  tenant  shall  be  prejudiced  by  payment  of  rent  to 
the  grantor  of  the  reversion,  or  by  breach  of  any  condition  for  nonpayment  of 
rent,  before  notice  of  such  grant  shall  be  given  to  him  by  the  grantee.  That 
shows  that  the  legislature  in  allowing  of  a  change  of  tenancy  without  attomment, 
did  not  contemplate  that  the  relative  situations  of  the  landlord  and  tenant  should 
be  changed  by  the  mere  effect  of  the  conveyance,  without  any  other  act  done,  or 
any  notice  given.  The  observations  of  Bulleb,  J.,  upon  the  statute  of  Anne,  in 
Berch  v.  Wright,  1  T.  R.  885,  support  this  view  of  the  subject. 

Cur.  adv.  vuU. 

The  case  being  mentioned  again  on  a  subsequent  day, 

Pattsson,  J.,  said :  My  brother  Parke  thinks  that  the  tenant  was  entitled 
to  make  this  defence,  because  in  doing  so 'he  did  not  set  up  anything  adverse  to 
the  right  of  his  landlord  to  grant  the  lease,  but  merely  showed  that  he  had  parted 
with  his  title  subsequently,  see  Pope  r.  Bigss,  9  B.  &  C.  245. 

And  on  a  later  day  in  the  term  (Jan.  24th), 

Denman,  G.  J.,  delivered  the  judgment  of  the  Court  as  follows : — ^In  this 
case  the  lessor  of  the  plaintiff  had  '''mortgaged  the  premises,  and  then,  r^iAggi 
on  the  6th  of  December,  1831,  granted  the  lease.  He  then,  on  the  ^  ^ 
17th  of  February,  1832,  executed  a  second  mortgage,  reciting  the  first,  and  as- 
signing to  the  second  mortgagee  all  his  right,  interest,  &c.,  in  the  premises,  both 
^  at  law  and  in  equity.  We  agree  with  my  brother  Parke,  that  he  cannot,  after 
this,  recover  for  a  forfeiture.  Rule  refused. 


TAYLOR  r.  HELPS.    Jan.  28. 

In  a  cause  decided  by  the  judge  of  an  inferior  court  on  a  writ  of  trial,  this  Court  will 
hear  a  motion  for  a  new  trial  on  the  ground  that  the  verdict  was  against  eyidence, 
though  the  damages  were  below  20/. 

This  was  a  cause  tried  before  the  undersheriff  of  Middlesex,  upon  a  writ^of  trial, 
pursuant  to  stat.  3  &  4  W.  4,  c.  42,  s.  17.  The  plaintiff  ootaincd  a*  verdict 
for  11/. 

Petertdorff  now  moved  for  a  rule  to  show  cause  why  there  should  not  be  a 
new  trial,  on  the  ground  that  the  verdict  was  against  evidence  \  but  the  sum  re- 
covered being  so  small,  he  expressed  a  doubt  whether  the  Court  would  listen  to 
the  application ;  the  practice,  being  not  to  receive  motions  for  a  new  trial  on  such 
grounds,  in  causes  tried  before  judges  of  the  superior  courts,  where  the  damages 
are  below  20/. 

Denman,  G.  J.  This  being  a  cause  tried  before  the  sheriff,  we  are  disposed 
to  extend  the  rule  of  practice,  on  account  of  the  smallness  of  the  costs  of  trial  in 
that  court.     The  rule  is  not  necessarily  insisted  upon  in  any  case. 

The  motion  was  then  gone  into,  but  upon  the  merits  the  rule  was 

Bofused. 


♦KIRBY  V.  BANISTER,  GUNNER,  HUMPHREY,  BASSETT,   rtiAAOi 
and  CHAPMAN.    Jan.  28.  L  ^^^J 

Five  parish  officers  were  appointed  for  a  certain  year,  vix.,  two  churchwardens,  two 
OTerseert,  and  one  vestry  clerk  and  assistant  overseer,  the  terms  of  whose  appoint- 
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ment  did  not  appear.  At  tbeir  Teetry  meetings  for  the  relief  of  the  poor,  orders  were 
given  to  the  paupers  npon  a  shopkeeper  for  goods,  and  sometimes  for  money  to  pay 
their  monthly  allowances,  which  orders  the  shopkeeper  complied  with.  Three  only  of 
the  officers  ever  signed  snch  orders ;  the  assistant  overseer  being  one,  and  signing, 
Bometimes  by  his  name  only,  and  sometimes  as  clerk,  or  overseer.  All  used  to  attend 
the  board,  though  not  all  at  the  same  time,  and  when  called  upon  there  to  pay  the 
shopkeeper  for  his  goods  and  advances,  had  promised  to  do  so  when  they  could. 

Held,  that  the  shopkeeper,  after  the  expiration  of  the  year,  might  recover  against  all  the 
parties  both  for  the  goods  and  the  advances  of  money,  if  a  jury  were  of  opinion  that 
they  had  all  contracted  with  the  plaintiff.    And 

That  it  was  not  necessary  to  show  by  the  appointment  of  the  assistant  overseer  that  he 
was  authorised  so  to  contract,  the  jury  being  satisfied  that  he  had  in  fact  bound  him- 
self to  the  plaintiff  in  respect  of  the  goods  and  money  supplied. 

Assumpsit  for  goods  sold  and  delivered,  moneys  lent,  moneys  paid,  moneys 
had  and  received,  and  on  account  stated.  Plea  non  assnmpsit.  Particular  of 
demand.  "  To  goods  supplied,  and  money  paid  by  the  plaintiff  for  and  on  ac- 
count of  the  defendants  as  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  Hever,  in  the  county  of  Kent,  from  Easter,  1826,  to  Easter,  1827,  the  bills 
containing  the  full  particulars  thereof  having  been  delivered: — 115/.  5«.  Sid.*' 
At  the  trial  before  Tindal,  C.  J.,  at  the  Spring  assizes  for  Kent,  1833,  the 
facts  appeared  to  be  as  follows:  In  1826 — 1827,  Banister  and  Gunner  Were 
charchwardens,  and  Humphrey  and  Bassett  overseers  for  that  year.  Chapman 
was  vestry-clerk  and  permanent  assistant  overseer.  His  appointment  to  the 
latter  office  was  not  produced.  The  plaintiff  was  a  shop-keeper  at  Hever,  who 
had,  before  the  year  1826 — 1827,  been  accustomed  to  supply  goods,  on  account 
of  the  parish  officers,  for  the  poor.  During  that  year,  the  parish  officers,  when 
assembled  in  vestry  for  the  relief  of  the  poor,  used  to  give  to  the  paupers  who  ap- 
plied orders  upon  the  plaintiff  (which  he  complied  with),  for  articles  of  food  and 
1^10701  ^lo^^^^S'  ^^^  ^^^^  for  money  to  pay  their  '^'monthly  allowances.  Some 
>-  -'of  these  orders  were  signed  by  Chapman,  who  occasionally  added  to  his 

name  the  word  "  clerk"  or  "  overseer ;"  others  were  signed  by  Banister,  and  by 
Bassett ;  none  by  the  other  two  defendants ;  but  they  all  used  to  attend  the  board. 
The  plaintiff's  son  had  several  times  gone  to  the  vestry  meetings  to  demand 
money  on  his  father's  account,  and  had,  on  different  occasions,  seen  all  the  de- 
fendants there,  though  not  all  at  once ;  and  they  had,  at  those  times  respectively 
promised  the  witness  to  pay  his  father  as  soon  as  they  could.  Upon  this  evi- 
dence it  was  objected — First,  that  Chapman  had  acted  only  as  assistant  ovei^ 
seer,  and  must  therefore  be  considered  merely  as  the  servant  of  the  other  officers 
in  giving  the  orders  in  question,  at  least  in  the  absence  of  any  proof  that  his 
appointment  was  of  such  a  nature  as  to  allow  of  his  issuing  such  orders  on  his 
own  authority ;  and  consequently,  that  he  ought  not  to  have  been  joined  with 
the  other  defendants ;  Secondly,  that  it  was  against  the  duty  of  parish  officers  to 
borrow  money  for  parochial  purposes,  and  therefore  the  defendants  who  had  not 
given  the  orders  were  not  liable  for  the  money  so  obtained ;  and  Massey  v, 
Enowles;  3  Stork.  N.  P.  C.  65,  was  cited.  The  Lord  Chief  Justice  was  of 
opinion  as  to  the  first  point,  that  Chapman  had  contracted  jointly  with  the  other 
parties,  and  was  therefore  liable ;  and  on  the  second,  that  the  advances  had  been 
recognised  by  all  the  defendants,  and  therefore  all  might  be  sued ;  but  he  re- 
served leave  to  move  to  enter  a  nonsuit  on  the  first  point.  The  plaintiff  had  a 
r*107n  ^^^^^^  ^®'  llbl.  In  the  ensuing  term  a  rule  nisi  was  obtoinedfor  *en- 
*-  ^   tering  a  nonsuit,  and  also  for  reducing  the  damages  by  the  amount  of 

the  money  advanced. 

Andretot,  Serjt.,  now  showed  cause.  As  to  the  first  objection ;  the  acts  proved 
against  Chapman  are  sufficient  to  make  him  a  joint  contractor  with  the  other 
defendants.  He  was  visibly  ^  contractor  as  well  as  the  rest ;  l^e  was  with  them 
when  tho  business  was  transacted,  and  joined  with  them  in  issuing  orders  and 
obtoining  credit ;  and  the  credit  must  be  supposed  to  have  been  given  to  him  as 
well  as  to  the  others.    Those  who  did  not  sign  the  orders  acted  in  the  same 
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manner  as  the  rest.  By  the  stat.  59  O.  8,  c.  12,  s.  7,  the  inhabitants  of  any 
parish,  in  vestry  assembled,  are  enabled  to  nominate  an  assistant  overseer,  and 
to  determine  and  specify  the  duties  to  be  performed  by  him;  two  justices  are 
empowered  to  appoint  him  accordingly,  by  warrant,  for  such  purposes  as  shall 
have  been  fixed  by  the  vestry ;  and  he  is,  by  that  clause,  empowered  <'  to  exe- 
cute all  such  of  the  duties  of  the  office  of  overseer  of  the  poor,  as  shall  in  the 
warrant  for  his  appointment  be  expressed,"  in  like  manner  as  the  same  may  be 
executed  by  any  ordinary  overseer.  If  the  appointment  be  not  produced,  it 
must  be  presumed  under  such  circumstances  as  were  proved  in  this  case, 
that  the  party  acted  under  the  authority  given  by- his  warrant  of  appointment, 
and  in  the  character  of  assistant  overseer,  not  of  servant  to  the  parish  officers. 
He  suffered  the  plaintiff  to  deal  with  him  on  that  understanding.  As  far, 
indeed,  as  the  evidence  goes  Tno  appointment  being  produced),  he  may  not  even 
have  been  assistant  overseer ;  out  whether  he  was  so  or  not,  the  credit  given  him  in 
consequence  of  his  own  conduct,  ^renders  him  liable.  As  to  the  second  r^ci  0791 
point,  the  advances  of  money  stand  on  the  same  footing  as  the  other  *-  ^ 
debts ;  there  is  no  authority  for  saying  that  parish  officers  may  not  obtain  such 
advances  for  the  present  exigencies  of  the  poor,  if  the  rates  cannot  be  immedi- 
ately got  in.  In  Massey  v.  Knowles,  3  Stark.  N.  P.  C.  65,  the  money  seems 
to  have  been  lent  to  a  single  overseer,  as  such,  but  on  his  individual  -credit,  and 
the  action  was  brought  against  all ;  here  all  the  officers  acted  indiscriminately 
in  incurring  the  debts,  and  all  acknowledged  them,  and  promised  to  pay  as 
soon  as  they  were  able.  . 

Thesiyery  contrk.  As  to  the  first  point ;  the  particular  charges  all  the  defen- 
dants as  churchwardens,  and  overseers :  the  question  then  is,  whether  they  have 
all  acted  in  that  character.  As  to  two  of  them,  who  signed  no  order,  the  case 
must  entirely  rest  upon  the  character  they  bore.  Chapman  is  said  to  have  been 
assistant  overseer ;  but,  to  know  what  are  the  responsibilities  of  that  office, 
reference  must  be  had  to  the  statute,  and  that  shows  that  the  duties  and  liabili- 
ties of  the  office  are  to  be  defined  by  the  warrant  of  appointment.  To  fix  a  lia- 
bility in  any  particular  respect  upon  the  defendant  Chapman,  the  warrant  ought 
to  have  been  produced.  Bennett  v.  Edwards,  7  B.  &  C.  586.  The  case  here 
would  have  been  strong,  if  that  had  been  done,  and  the  warrant  had  shown  that 
the  duty  of  relieving  the  poor  was  imposed  on  Chapman.  But  that  is  not  to  be 
inferred  in  the  absence  of  the  warrant ;  and  no  notice  was  given  to  produce 
it.  [Patteson,  J.  The  acts  of  Chapman  are  relied  upon  as  ground  of  lia- 
bility.] He  acted  as  a  mere  '^'servant,  and  the  plaintiff  must  have  ri)E-|  070-1 
known  it.  Before  the  stat.  59  G.  3,  c.  12,  it  was  understood  that  an  I-  ^ 
assistant  overseer  acted  only  as  a  servant,  and  it  is  so  now,  unless  the  contrary 
appear  by  his  appointment.  [Taunton,  J.  A  person  appointed  assistant 
overseer  need  not  have  a  circumscribed  authority.  Denman,  C.  J.  He  may 
have  a  greater,  or  at  least  a  more  immediate  control,  than  the  other  officers.] 
It  was  necessary  here  to  show  that  all  the  officers  were  liable ;  and  to  do  so,  it 
should  have  been  proved  that  they  concurred  in  contracting  the  debt.  It  has 
never  yet  been  determined  that,  independently  of  such  contract,  one  overseer 
is  bound  by  another's  act.  Malkin  v,  Vickerstaff,  3  B.  &  A.  89,  and  the 
judgment  of  Parke,  J.,  in  Rex  v.  The  Justices  of  Oloucestershire,  1  B.  &  Ad. 
5,  rather  show  the  contrary.  Here  no  evidence  appeared,  as  to  two  of  the 
defendants,  that  they  had  given  any  orders.  [Patteson,  J.  Was  not  this  part 
of  the  case  matter  to  be  determined  by  the  Jury  1  In  Malkin  v,  Vickerstaff,  3 
B.  &  A.  89,  one  overseer  (the  defendant)  was  not  proved  to  have  had  any 
knowledge  of  the  relief  ordered  by  the  other,  or  to  have  assented  to  it  after- 
wards, and  yet  it  was  considered  to  have  been  a  question  for  the  Jury,  whether 
credit  was  given  to  one  or  both.]  As  to  the  second  point;  the  parish  officers 
have  no  power  to  borrow  money  for  the  relief  of  the  poor ;  Massey  v.  Knowlcs, 
3  Stark.  N.  P.  C.  65;  Leigh  r.  Taylor,  7  B.  &  C.  491 ;  their  duty  is  limited  to 
the  application  of  the  poor-rate.     [Denman,  C.  J.     If  an  overseer  asks  a  per- 
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son  to  pay  money  for  him,  and  says,  '^  I  will  repay  yon  on  Monday ;"  is  not  he 
liable  ?3  Personally,  but  not  as  overseer.  [Littledale,  J.  This  was  not  ex- 
1^10741  '^^^^  ^  borrowing  "^of  money.]  It  was  the  same  thing.  In  Tawney's 
L  -^    case^  it  is  laid  down  that  an  overseer  is  not  bound  to  lay  out  money 

until  he  has  it;  it  cannot,  therefore,  be  necessary  that  he  should  borrow. 

S*AUNTON,  J.  This  was  not  money  borrowed  in  solido :  the  paupers  went  to 
e  plaintiff's  shop,  and  sometimes  had  their  monthly  payments  advanced.  We 
must  be  cautious  how  we  limit  the  responsibility  of  overseers  on  this  point. 
The  consequence  might  be,  that  the  poor  would  starve.  Littledale,  J.  It 
would  throw  great  difficulties  in  the  way  of  the  management  of  the  poor  in  many 
paiishes.] 

Dbnman,  C.  J.  It  was  one  point  for  consideration  in  this  case,  whether  tho 
Lord  Chief  Justice  ought  not  to  have  ezpresslv  left  it  to  the  jury  to  say  whether 
the  defendants  jointly  contracted  with  the  plaintiff  or  not;  but  I  think  that 
which  w^  equivalent  was  done ;  and  it  appears  to  me  that  there  was  strong  evi- 
dence of  a  joint  contract.  It  is  clear  that  all  these  parties  were  competent  to 
render  themselves  jointly  liable,  if  they  acted  so  as  to  make  the  plaintiff  look  to 
them  for  payment;  and  I  think  it  was  proved  that  they  did  so  act.  The  defen- 
dant Chapman  signed  several  orders,  sometimes  adding  the  word  <'  clerk''  or 
'^ overseer;''  others  of  the  defendants  signed  other  orders;  and  Chapman 
was  present  as  well  as  the  others  on  several  occasions  when  money  was  demanded 
on  behalf  of  the  plaintiff,  and  made  promises  to  pay.  It  is  true  that,  in  his 
particular,  the  plaintiff  charges  all  the  defendants  as  ''  churchwardens  and  over- 
seers/' but  that  does  not  import  any  legal  definition  of  the  character  they  filled; 

r*l0751  ^^^  ^^  ^^  ^^^  ^^^^  ^^^^^  ^^^  ^^^  plaintiff  knew  Chapman  to  be  '''only 
I-  -'an  assistant  overseer.     I  think,  however,  that  as  to  him,  nothing 

depends  on  the  strict  legal  character  in  which  he  acted;  if,  indeed,  he  had  said, 
"  I  act  only  as  servant  or  assistant  to  the  overseers,"  that  would  have  been  a 
warning  to  the  creditor  not  to  consider  him  as  one  of  the  parties  contracting ; 
but  that  was  not  done.  I  think  the  jury  were  right  in  the  verdict  they  found. 
The  cases  which  have  been  cited  do  not  apply.  In  Leigh  v,  Taylor,  7  B.  &  C. 
491,  the  defendant  was  bound  as  surety  that  an  overseer  should  account  for  all 
sums  which  should  come  to  his  hands  by  virtue  of  his  office ;  and  the  surety 
was  held  not  to  be  liable  for  the  repayment  of  a  sum  advanced  to  the  overseer 
by  way  of  loan,  and  applied  by  him  to  parochial  purposes.  That  is  very  dif- 
ferent from  the  question  whether  or  not  a  creditor  may  look  personally  to  an 
overseer  who  has  obtained  goods  from  him  under  circumstances  like  the  present ; 
and  I  think  no  difference  ought  to  be  made  as  to  the  advances  of  money  in  this 
case ;  a  slight  accommodation  in  money  rendered  as  this  was,  may  be  considered 
in  the  same  light  as  the  supply  of  goods. 

LiTTLEDALE,  J.  It  is  uot  ncccssary  that  the  assistant  overseer  should  be 
shown  to  have  had  a  particular  authority  as  such,  if  he  has  mado  himself  per- 
sonally liable.  A  tradesman  is  not  bound  to  look  to  the  legal  character  which 
the  party  holds,  if  such  party  has  put  him  in  a  situation  in  which  the  tradesman 
may  be  authorized  to  consider  him  as  his  debtor :  and  I  think  that  was  so  in 
the  present  case,  though  the  defendant  Chapman  sometimes  signed  himself 
r*10761  "  overseer,"  sometimes  "  clerk,"  *and  though  tho  orders  were  given 
L  -*    sometimes  by  one  officer  and  sometimes  by  another.     It  was  a  joint 

concern  among  the  parties.  As  to  the  money  advanced,  it  would  be  extraor- 
dinary if  overseers,  instead  of  suffering  the  paupers  to  come  to  their  houseS| 
sent  them  to  a  shop  to  receive  their  weekly  or  monthly  payments,  and  it  was 
then  held  that  the  shopkeeper  could  not  recover  against  the  overseers  for  the 
money  paid  on  those  occasions,  as  well  as  for  goods  supplied.  The  rule  must 
be  discharged.  ^ 

Taunton,  J.,  oonctrred. 

Patteson,  J.     It  was  necessary  to  the  plaintiff's  case  that  all  the  defendants 

I  2  Salk.  681,  2  Ld.  Raym.  1009,  S.  C.  more  fuUy. 
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sbould  have  rendered  themselves  liable ;  bat  upon  this  subject  the  jury  were 
sufficiently  directed,  and  gave  their  opinion.  It  was  not  requisite  that  all  five 
should  have  been  present  when  each  order  was  given,  or  should  have  actoally 
made  a  promise  respecting  such  order.  If  it  were  so,  there  would  be  great  in- 
convenience where  five  parish  officers  were  concerned,  and  it  might  even  be 
arranged  so  that  the  whole  five  should  never  interfere  on  any  occasion.  It  was 
for  the  jury  to  say  to  whom  credit  was  given.  It  has  been  made  a  question  as 
to  Chapman,  whether  his  authority,  as  assistant  overseer,  was  not  so  limited 
that  he  could  not  bind  himself.  But  if  he  promised  the  plaintiff  to  pay,  we  are 
not  to  assume  that  he  was  restricted  by  his  appointment  from  so  engaging.  He 
might  have  authority  to  do  so^  and  we  are  not  to  take  it  for  granted  that  he  had 
not.  Rule  discharged. 


*Ex  parte  PITT.  ,[*1077] 

A  motion  caUing  upon  an  attorney  to  answer  matters  alleged  against  him  on  aifidant, 
moat  be  made  by  a  barrister. 

Mr.  Charles  Pitt  in  this  term  (January  14th)  moved  in  person  for  a  rule, 
calling  upon  an  attorney  of  this  Court  to  answer  certain  matters  alleged  against 
him  on  affidavit. 

Denman,  C.  J.  We  think  that  we  cannot  hear  an  application  calling  upon 
an  attorney  to  answer  matters  seriously  affecting  his  character,  unless  such 
application  be  made  by  a  gentleman  of  the  bar.  It  is  like  a  motion  for  a  crimi- 
nal information  ;  we  ought  to  have  the  opinion  of  a  barrister  that  there  is  ground 
for  the  proceeding.  There  was,  indeed,  a  rule  lately  granted  on  the  motion  of 
the  present  party  in  person,  by  which  attorneys  were  called  upon  to  answer  the 
matters  of  an  affidavit ;  but  the  application  for  that  purpose  was  appended  to 
another,  by  which  the  party  claimed  the  protection  of  the  Court  in  certain  pro- 
ceedings against  him,  as  to  which  there  appeared  to  be  ground  for  calling  upon 
the  attorneys  to  make  a  statement,  and,  therefore,  the  rule  was  granted  in  its 
whole  extent.     The  present  is  a  different  case. 

LiTTLEDALE,  J.  In  the  principal  matter  depending  in  that  case,  Pitt  v» 
Coomes,  much  turned  upon  the  question  whether  a  certain  document  originally 
bore  date  of  the  7th  or  8th  of  June;  and  I  granted  Mr.  Pitt  a  rule  calling  on 
*the  attorneys  to  answer  as  to  that,  and  also  as  to  the  matters  alleged  r^tiQ^gi 
against  them  in  his  affidavits,  both  being  intimately  connected ;  but   I-  -' 

perhaps  it  was  wrong  to  do  so.     The  present  rule  cannot  be  granted. 

Taunton  and  Patteson,  Js.,  concurred.  Rule  refused. 


PITT  V.  COOMES.     Jan.  28. 

A  person  having  made  a  motion  in  a  oause  to  which  he  was  a  party,  left  the  Court,  and 
in  his  way  home,  called  at  an  office  where  he  kept  his  papers  but  did  not  reside,  to 
refresh  himself  and  sort  his  papers :  he  remained  there  between  one  and  two  hoars, 
and  then  left  the  office,  and  went  into  a  tailor's  shop  in  the  same  street,  intending, 
however,  to  proceed  home  immediately,  and  being  on  his  way  thither  when  he  so 
deviated.  As  soon  as  he  entered  the  shop  he  was  arrested  by  a  sheriff's  offieer,  who 
had  watched  him  from  the  Court. 

Held,  that  the  pririlege  of  the  party,  redeundo  from  the  Court,  had  not  ceased  when 
he  was  arrested,  and  that  he  was  entitled  to  be  discharged. 

The  plaintiff  spplied  (January  27th)  to  be  discharged  out  of  the  custody  of 
the  sheriff  of  Middlesex,  upon  affidavits  which  stated  the  following  oiroum- 
stances : — ^The  plaintiff  lived  at  a  place  called  The  Polygon  in  the  parish  of  St 
Pancras,  and  had  an  office  in  Adam  Street,  Adelphi,  where  he  kept  his  papers 
of  business.  On  the  22d  of  January  he  called  at  his  office  for  some  papers, 
and  proceeded  thence  to  the  Court  of  King's  Bench,  where,  in  the  evening  of 
the  same  day,  he  obtained  a  rule  absolute  in  the  cause,  Pitt 'v.  Coomes.    fie 
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then  left  the  Court,  with  a  person  named  King,  who  had  accompanied  him,  and 
proceeded  directly  to  his  office,  where  he  sorted  his  papers,  and  he  and  King 
took  some  refreshment,  having  had  none  during  the  day.  It  was  near  six  in 
the  evening  when  they  arrived  at  the  office,  and  before  seven  the  plaintiff  lefib 
it  in  company  with  King,  when  an  officer  of  the  sheriff  of  Middlesex,  about 
seven  o'clocic,  arrested  the  plaintiff  on  an  attachment  issued  in  a  cause  in  chan- 
cery, Pitt  V.  Tokelove.  The  plaintiff  was  at  this  time  going  home  to  The  Poly* 
r^lO^OI  ^°'  intending  only  to  call  ^at  the  Rule  office,  Symond's  Inn  (which 
I-  ^    lay  in  his  way),  for  the  purpose  of  drawing  up  his  rule. 

The  Court  granted  a  rule  to  show  cause.  The  affidavits  in  answer  to  the 
rule  (sworn  by  the  sheriff's  officer  and  others)  stated  that  the  officer  had  seen 
the  plaintiff  in  court,  and  watched  him  from  thence  to  his  office;  that  he 
entered  the  office  about  twenty  minutes  after  five,  and  remained  there  till  a 
little  after  seven,  when  he  came  out  and  went  into  a  tailor's  shop  in  the  same 
street,  near  the  office,  and  the  sheriff's  officer  also  entered  the  shop  and  there 
arrested  him. 

Dampier  now  showed  cause.  The  plaintiff  was  no  longer  privileged  at  the 
time  of  the  &rrest.  He  had  gone  from  the  Court  to  his  office,  remained  there 
nearly  two  hours,  and  then  proceeded,  not  to  his  home,  but  to  a  tradesman's 
shop.  rDsNMAN,  C.  J.,  mentioned  the  case  of  Lightfoot  v.  Cameron,  2  W. 
Bla.  II 18.  There  it  is  merely  stated  that  the  party,  after  leaving  the  Court, 
vent  to  a  tavern  to  take  refreshment,  and  was  arrested  while  doing  so.  Here 
the  plaintiff  after  refreshing  himself,  left  his  office,  and  instead  of  going  directly 
home,  deviated,  and,  upon  that  deviation,  was  arrested.  The  moment  he  went 
out  of  his  way,  the  protection  redeundo  ceased ;  it  is  immaterial  whether  the 
deviation  lasted  a  minute  or  an  hour. 

DcNMAN,  C.  J.  The  doctrine  of  deviation  might  become  very  alarming  if 
earned  to  snch  an  extent,  that  whenever  the  officer  saw  the  party  going  one 
r*10801  y*"^  ®^*  ^^  ^"  ^^^  home,  he  might  immediately  arrest  him.  *The 
I-  -^  officer  should  not  dodge  too  closely.  A  party  on  his  return  from  a 
court  of  justice  ought  substantially  to  receive  its  protection,  and  to  have  the 
benefit  of  its  dignity  and  quiet,  till  he  reaches  his  home.  The  case  just  cited 
was  stronger  than  this.  There  the  party  was  dining  with  his  attorney  and  wit- 
nesses when  the  officer  took  him ;  and  yet  he  was  held  to  be  protected. 

LiTTLEDALE,  J.  There  is  a  case.  Hatch  v.  Blissct  (13  Ann.),  Gilb.  Cas.  K. 
B.  808,  cited  in  2  Stra.  986,  and  6  Bac.  Ab.  631,  588,  7th  ed.  See,  however, 
the  dictum  of  Lord  Ellenborouqh  in  an  Anonymous  case,  1  Smith's  Bep.  855, 
where  a  woman  was  witness  on  a  trial  at  Winchester,  which  ended  at  four  in 
the  afternoon  of  Friday ;  she  stayed  there  till  Saturday,  and  at  seven  in  the 
evening  was  arrested  as  she  was  going  home  to  Portsmouth ;  and  this  Court 
held  that  she  ought  to  be  discharged.     The  rule  must  be  absolute. 

Taunton  and  Pattebon,  Js.,  concurred.  Bule  absolute.* 

1  See  Rishton  o.  Nisbett,  1  Moody  &  Bob.  847. 


[*1081]  *The  KING  v.  GBANT  and  Others.    Jan.  80. 

Where  an  information  for  libel  states -that  certain  transactions  took  place,  and  that  the 
libel  was  published  of  and  concerning  them,  and  then  sets  out  the  libel  as  referring 
to  them,  and  the  prosecutor,  at  the  trial,  gives  general  proof  of  such  transactions,  to 
support  the  introductorj  part  of  his  pleadSig,  the  defendant  is  not  thereby  authorized 
to  give  evidence  of  the  particular  history  of  those  transactions,  so  as  to  bring  into 
issue  the  truth  or  falsehood  of  the  libel. 

But  if  such  evidence  be  adduced,  bon&  fide,  to  show  that  the  transactions  referred  to  in 
the  alleged  libel  are  not  the  same  with  those  which  the  information  supposes  it  to 
have  htSi  in  view,  and  tiie  Judge  is  informed  that  the  evidence  is  offered  for  that  pur- 
pose, it  is  admissible. 

Affidavits  are  not  receivable  to  show  that  a  Judge  is  mistaken  in  his  report  of  a  cause 
tried  before  him. 
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Criminal  iDformation  for  a  libel.  The  information  stated  that,  before  the 
committing  of  the  offences,  &c.y  a  commission  had  issued  against  the  defendant, 
Patrick  Grant,  and  assignees  had  been  appointed ;  that  before  the  issuing  of 
such  commission.  Grant  had  been  a  co-proprietor  of  a  newspaper  with  one 
Toung,  and  that  '^  certain  transactions  had  taken  place  since  the  said  bank- 
ruptcy respecting  the  sale  by  the  assignees  of  the  said  Patrick  Grant  of  his 
interest  in  the  said  newspaper/'  The  information  then  charged,  that  the  defen- 
dants contriving,  &c.,  to  defame  the  solicitor  to  the  commission,  and  one  of  the 
assignees,  and  to  cause  it  to  be  believed  that  they  had  been  guilty  of  fraud  and 
breach  of  trust  in  the  execution  of  their  respective  duties  in  relation  to  the  said 
commission,  &c.,  published  of  and  concerning  the  said  commission  of  bankrupt, 
and  of  and  concerning  the  said  assignee  and  solicitor  under  the  said  commission, 
''and  the  said  transactions  as  aforesaid,"  a  certain  false,  &c.,  libel,  containing 
the  false,  &c.,  matters  of  and  concerning  the  said  assignee  and  solicitor  respec- 
tively following,  that  is  to  say.  The  libel  was  then  set  out.  It  contained 
several  injurious  statements  of  the  conduct  of  the  prosecutors  in  transactions 
relative  to  Grant's  bankruptcy,  and  accused  them  of  ''  fraud  and  falsehood," 
and  of  ''  swindling,"  in  the  discharge  of  '^'their  respective  functions^ ;  r^tciogoi 
stating,  among  other  things,  that,  in  order  to  defraud  the  creditors,  ^  ^^ 
they  had  made  a  false  assertion  respecting  a  purchase  of  the  newspaper  by 
Young :  that,  by  such  false  assertion.  Young  had  been  enabled  to  maintain  a 
Chancery  suit  against  the  creditors ;  and  that,  at  a  late  meeting  of  the  credi- 
tors, it  appeared  that  Young  withdrew  the  allegation  of  his  having  made  such 
purchase.  At  the  trial  before  Denman,  C.  J.,  at  the  sittings  in  Middlesex 
after  last  Michaelmas  term,  the  solicitor  and  assignee  were  called  as  witnesses 
for  the  prosecution,  and,  in  their  examination  in  chief,  gave  general  evidence  of 
the  facts  stated  in  the  inducement ;  and,  in  particular,  that  transactions  had 
taken  place  after  the  bankruptcy,  relating  to  the  sale  by  Grant's  assignees  of 
his  interest  in  the  newspaper.  Kell^f  for  the  defendants,  endeavored,  in  cross- 
examination,  to  go  into  the  particulars  of  the  several  transactions  respecting  the 
sale  of  Grant's  interest  in  the  paper.  The  Lord  Chief  Justice,  considering  this 
as  an  attempt  to  bring  into  question  the  truth  or  falsehood  of  the  libel,  refused  to 
allow  such  questions  to  be  put.  The  defendants  were  found  guilty.  In  this 
term  (January  15th), 

Kelly  moved  for  a  rule  to  show  cause  why  a  new  trial  should  not  be  had,  on 
account  of  the  above-stated  rejection  of  evidence.  The  objection  to  these  ques- 
tions was,  that  by  asking  them,  the  truth  of  the  libel  might  incidentally  be 
brought  in  question.  But  if  certain  transactions  are  averr^  in  the  introduc- 
tory part  of  the  information,  and  the  averment  as  to  them  is  a  material  one, 
evidence  must  be  gone  into  respecting  them.  The  Lord  Chief  Justice  thought 
that  evidence  might  be  *given  to  show  generally  that  such  transac-  ticiqqqi 
tions  had  happened,  but  not  what  the  nature  of  them  was ;  but  it  was  *-  ^ 
necessary  to  go  into  the  particulars,  in  order  that  the  jury  might  judge  whether 
a  true  character  had  been  given  of  the  supposed  libel  in  the*  introductory  aver- 
ments. They  are  to  decide  on  the  whole  matter,  and  an  essential  part  of  it  is, 
not  only  whether  the  transactions  referred  to  had  happened,  but  whether  they 
were  of  such  a  nature  as  the  information  suggests,  and  whether  the  publication 
complained  of  was  a  libel  with  relation  to  them.  The  jury  could  not  judge  of 
that  without  the  evidence  which  it  was  proposed  to  go  into.  Lord  Mansfiuld 
said  in  Rex  v.  Home,  Cowp.  679  :  "  The  gist  of  every  charge  of  every  libel 
consists  in  the  person  or  matter  of  and  concerning  whom  or  which  the  words 
are  averred  to  be  said  or  written."  Here  the  gist  of  the  charge  was  the  trans- 
actions relating  to  the  sale  of  the  newspaper.  In  Rex  v.  Home,  Cowp.  672, 
where  the  information  stated  the  libel  to  be  ''  of  ai^il  concerning  his  Majesty's 
government  and  the  employment  of  his  troops  ;"  but  no  particular  statement 
was  made  as  to  the  occasion  on  which  the  troops  had  been  employed,  and  to 
which  the  libel  referred,  the  defendant  proposed  to  give  in  evidence  an  affidavit; 
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published  before  the  libel,  relating  to  the  employment  and  conduct  of  the  king's 
troops  in  an  encounter  with  the  insurgents  in  America.  Lord  Mansfield  said 
(in  delivering  the  judgment  of  the  Court),  ''I  told  the  defendant,  if  he  meant 
to  prove  the  facta  to  be  true  as  ahove,  it  could  not  be  done  by  affidavit,  the  per- 
son himself  being  present,  and  even  if  he  was  absent,  they  could  not  be  proved 
r^l0841  ^^  ftffi<l&^it  I  *bat  if  he  meant  to  show  that  at  the  time  there  existed 
>-  -^   a  public  account  in  the  newspapers,  which  might  be  of  use  to  restrain 

or  qualify  the  meaning  of  the  paper  in  question  upon  the  information,  he  might 
do  so"  Upon  the  same  principle  the  evidence  was  admissible  here,  to  show 
what  transactions  the  writing  in  question  referred  to,  and  whether,  taken  with 
reference  to  them,  it  was  libellous.  If  an  indictment  charged  that  a  bankrupt 
had  passed  his  examination,  and  that  a  libel  had  been  published  concerning  it, 
stating  that  the  bankrupt  had,  on  such  examination,  sworn  contradictory  mat- 
ters, and  thereby  committed  perjury ;  it  cannot  be  said  that  the  particulars  of 
the  examination  itself  might  not  be  gone  into,  it  being  incorporated  with  the 
libel  by  the  introductory  averment  In  the  present  case  it  is  stated  as  part  of 
the  libel,  that  the  solicitor  and  assignee  are  alleged  to  have  made  a  false  allega^ 
tion  respecting  the  sale  of  the  newspaper,  to  defraud  the  creditors ;  this  is  one 
of  the  transactions  of  and  concerning  which  the  libel  is  said  to  have  been  pub- 
lished :  how  can  the  jury  say  that  the  publication  is  a  libel  respecting,  and 
^plicable  to,  a  transaction  so  described,  unless  they  know  particularly  what  the 
transaction  was?  [Denman,  C.  J.  The  falsehood  imputed  in  that  transaction 
was  not  in  itself  insisted  upon :  the  ground  of  complaint  was  the  foul  and 
ealnmnions  language  that  ran  through  the  whole  publication.  In  the  part  in 
question,  it  was  not  merely  said  that  a  false  statement  wak  made  on  a  particular 
snbject,  but  that  it  was  made  to  defraud  the  creditors.]  The  prosecutors  might 
have  relied  upon  the  general  abuse  merely ;  but  they  have,  by  their  introduc- 
tory averments,  incorporated  particular  transactions  with  the  subject-matter  of 
r*10$^^1  ^^®  charge ;  and  if  their  case  be  such  *as  to  require  proof  of  matters 
l>  -'   which  may  bring  the  truth  or  falsehood  of  the  libel  into  question,  the 

defendant  is  not  therefore  to  be  precluded  from  examining  into  the  matters  so 
introduced. 

Denman,  G.  J.  Undoubtedly  the  defendants  in  pleading  to  this  informatioui 
put  in  issue  all  the  material  allegations  contained  in  it ;  I  admit  without  reserve, 
that  it  was  in  issue  whether  or  not  the  alleged  libellous  matter  related  to  the 
transactions  mentioned  in  the  introductory  averments  of  the  information.  And 
if  counsel  for  the  defendant,  in  a  case  like  this,  were  to  say,  bon&  fide,  ^*  I  pro- 
pose entering  upon  this  evidence  to  show  that  what  is  stated  in  the  information 
is  not  proved,  for  that  the  libel  does  not  apply  to  the  transaction  referred  to  by 
the  pleading ;  and  in  order  to  show  that,  the  evidenoe  must  be  gone  into  -/'  it 
would  then  be  admissible.  But  in  this  case  it  was  taken  for  granted  that  the 
transactions  had  happened,  and  that  the  libel  related  to  them :  the  object  in 
offering  this  evidence  was  to  show  that  it  related  to  them  justly.  It  came  then 
to  the  question,  whether  or  not  the  truth  of  a  libel  can  be  put  in  issue  on  an 
information.  I  have  always  thought  it  could  not.  The  reason  now  given  for 
going  into  the  evidence  in  question  was  not  suggested,  and  the  Judge  who  tries 
a  cause  ought  to  be  informed  of  the  purpose  for  which  evidence  is  offered. 

LiTTLEDALE,  J.  I  entirely  concur.  If  the  evidence  had  been  offered  to 
prove  that  the  libel  did  not  relate  to  those  transactions  which  the  information 
applied  it  to,  the  inquiry  might  have  been  pursued ;  but  not  with  any  other 

[*1086]       *Taunton,  J.,  concurred. 

Patteson,  J.     I  am  of  the  same  opinion,  for  the  reasons  given  by  my  lord, 

which  I  need  not  repeat.  Rule  refused. 

On  this  day,  the  defendants  were  brought  up  for  judgment,  and 
Krll^  renewed  his  former  application,  stating  that  on  reference  to  another 

gentleman  who  was  counsel  in  the  cause,  and  to  a  short-hand  writer's  note,  he 
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found  that  the  evidence  had  been  offered  at  the  trial,  as  bearing  upon  the  qaes- 
tion,  whether  or  not  the  tranBactioas  referred  to  by  the  libel  were  the  aame  as 
those  mentioned  in  the  introdactory  part  of  the  information^  and  that  in  psr- 
ticular,  it  had  been  asked,  ^'how  the  jury  coald  know  that  the  transactions  were 
the  same,  if  such  evidence  were  not  gone  into  V*  [Denhan,  C.  J.  My  note 
and  my  recollection  are  distinct  on  the  subject.  It  might  perhaps  be  said  by 
way  of  argument,  <<  how  can  the  jury  know  that  the  transactions  were  the  same, 
without  this  evidence  ?"  but  the  object  always  was  to  introduce  the  truth  of  the 
statements  in  the  libel.  If  the  evidence  had  been,  or  could  have  been  offered, 
bon&  fide,  for  the  purpose  now  suggested,  it  would  have  been  different.  If 
counsel  had  told  me  that  they  really  put  the  questions  for  the  purpose  of  show- 
ipg  that  the  libel  did  not  relate  to  the  transactions  referred  to  in  the  informs* 
tion,  I  should  have  allowed  them  to  be  put,  though  I  should  have  been  surprised 
at  the  mode  of  proceeding.  But  when  it  was  suggested  that  merely  because 
certain  transactions  were  spoken  of  in  the  introductory  part  of  '^'the  r^eiQQ^i 
information,  the  defendant's  counsel  might  go  into  the  history  of  those  ■-  ^ 
transactions,  I  could  not  allow  such  a  course  to  be  taken.] 

Kelli/  offered  to  put  in  the  short-hand  writer's  notes,  and  affidavits  of  the 
circumstances  under  which  the  evidence  was  offered. 

D£NMAN,  C.  J.  I  will  not  hear  affidavits  as  to  what  passed  at  the  trial,  un- 
less the  Court  tell  me  that  I  ought. 

LiTTLEDALE,  J.     The  affidavits  cannot  be  received. 

Taunton,  J.  The  question  is,  whether  the  affidavits  of  bystanders  are  to 
be  admitted,  to  prove  that  the  Judge  who  presided  at  a  trial  is  guilty  of  mis- 
take as  to  what  passed.  If  such  affidavits  were  now  received,  it  would  be  the 
first  instance  of  such  a  practice,  and  would  produce  the  greatest  injury  to  the 
administration  of  justice ;  see  Everett  v.  Youells,  4  B.  &  Ad.  683. 

(Patteson,  J.,  was  in  the  Bail  Court.) 

The  defendants  then  received  judgment. 


*In  the  Matter  of ^  Gent.,  One,  &c.,  and ,  [*1088] 

Gknt,  One  Other,  &c.     Jan,  31. 

The  Court  of  King's  Bench  will  not  grant  a  rule  calling  on  an  attorney  to  show  caiue 
whj  he  should  not  be  struck  off  £e  roll,  if  the  affidavits  in  support  of  the  rule  state 
an  offence  for  which  he  would  be  liable  to  indictment. 

Sir  John  Campbell,  Solicitor-General,  on  a  former  day  in  this  term,  moved 
for  a  rule  calling  on  two  attorneys  of  this  court  to  show  cause  why  they  should 
not  be  struck  off  the  roll,  on  affidavits  charging  them  with  professional  miscon- 
duct in  certain  pecuniary  transactions.  [Denman,  C.  J.  The  facts  stated 
amount  to  an  indictable  offence.  Is  not  it  more  satisfactory  that  the  case  should 
go  to  a  trial  ?  I  have  known  applications  of  this  kind  after  conviction,  upon 
charges  involving  professional  misconduct ;  but  we  should  be  cautious  of  put- 
ting parties  in  a  situation  where,  by  answering,  they  might  furnish  a  case  against 
themselves,  on  an  indictment  to  be  afterwards  preferred.  On  an  application 
calling  upon  an  attorney  to  answer  the  matters  of  an  affidavit,  it  is  not  usual  to 

frant  the  rule  if  an  indictable  offence  is  charged.     Patteson,  J.,  referred  to 
hort  V.  Pratt,  1  Bing.  102.     See  also  In  re  Knight  and  Hall,  1  Bing.  142.] 
The  Coart,  however,  desired  the  Solicitor-General  to  see  if  any  precedent 
could  be  found  of  such  an  application  as  the  present  having  been  granted.    He 
now  stated  that  he  had  been  unable  to  find  any^  and  the  nue  was 

Discharged. 

*The  KING  v.  KIRKE  and  Three  Others.    Jan,  81.        [*1089] 

Under  stat  1  W.  4,  o.  21»  s.  6,  the  costs  of  a  mandamus,  and  of  applying  for  it,  may  be 
obtained  of  the  Court  by  a  distinet  motion,  after  the  issaing  of  the  writ. 
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And  upon  tneh  motion  for  ootta,  tbe  Comi  will  refer  for  its  gnidaaoe  to  the  affidsyits 
filed  in  support  of  the  application  for  a  mandamas,  if  it  be  olear  that  both  applications 
are  made  by  the  same  parties. 

A  MAMDAMT78  was  moved  for  in  a  former  terxOy  calling  on  the  defendants, 
aldermen  of  East  Betford,  to  attend  a  corporate  meeting  of  the  bailiffs,  alder- 
men, and  burgesses  of  the  said  borough,  for  the  purpose  of  electing  an  alderman 
in  the  room  of  ooe  lately  deceased.  In  Michaelmas  term  last  counsel  were 
beard  on  both  sides,  but  no  -affidavit  was  put  in  for  the  defendants  ;  the  rule  was 
made  absolute,  and  a  mandamus  issued.  The  writ  recited  the  duty  of  the  alder* 
men  nnder  the  charter,  among  other  things,  in  electing  new  aldermen  upon  a 
vacanejy  and  it  stated  that  certain  meetings  had  been  holden  for  that  purpose, 
which  the  defendants  had  been  required  to  attend,  but  that  they  had  neglected 
and  refused  to  do  so,  in  consequence  of  which  no  election  had  taken  place ;  and 
it  then  required  them  to  attend  a  meeting,  as  above  stated,  as  soon  as  the  same 
could  be  called,  and  to  do  every  act  necessary  in  order  to  sach  election.  It  ap- 
peared by  the  affidavits  in  support  of  the  present  rule,  that  after  the  granting  of 
this  mandamus,  and  after  service  of  it  on  the  defendants,  Thomas  Appleby,  the 
senior,  and  Robert  Hudson,  the  junior  bailiff,  according  to  the  custom  of  the 
corporation,  issued  their  precept  to  the  Serjeants  at  mace  to  summon  a  hall  of 
the  corporation,  for  the  purpose  of  choosing  an  alderman  to  fill  one  of  the  va- 
cancies referred  to  by  the  mandamus ;  and  that  the  defendants  were  duly  served 
with  such  summons.  One  of  them  attended  the  meeting ;  the  others,  although 
r^lOQOn  '''^^^y  ^^^  °o^  attend,  acquiesced  in  what  was  there  done;  and  no 
^  -^    further  proceedings  were  taken  on  the  mandamus.  In  this  term  a  rule 

was  obtained,  calling  on  the  defendants  to  show  cause  why  they  should  not  pay 
the  prosecutors  their  costs  of,  and  occasioned  by,  the  application  lately  made  by 
them  for  a  mandamus  (as  above),  and. also  the  costs  of  the  present  application^. 
The  affidavits  in  support  of  the  rule  stated  the  service  of  the  writ  of  mandamus 
(which  was  set  out  at  length),  and  the  non-attendance  of  three  of  the  defendants 
at  the  meeting  holden  in  pursuance  of  the  writ.  The  last-mentioned  defendants 
made  an  affidavit  in  answer,  setting  out  the  grounds  of  their  non-attendance  at 
meetings  previous  to  the  motion  for  a  mandamus,  and  stating  that  they  had 
sent  in  their  respective  resignations  of  the  office  of  aldermen,  but  the  rest  of  the 
corporation  had  refused  to  accept  them,  after  which  this  mandamus  was  moved 
for;  they  then  explained  their  apparent  disobedience  to  that  writ,  and  stated 
that  they  had  subsequently  acquiesced  in  the  proceedings  taken  at  the  meeting 
which  the  writ  required  them  to  attend. 

Sir  J.  Campbdiy  Solicitor-General,  and  HiUj  now  showed  cause.  The  act  1 
W.  4,  c.  21,  s.  6,^  under  which  this  motion  is  made,  will  have  an  operation  much 
to  be  regretted,  if  a  practice  is  established  of  applying  for  costs  of  the  application 
r*lOQl1  ^^^  ^  mandamus  whenever  '^'the  writ  has  been  granted.  The  prosecu- 
^  ^    tors  ought  to  have  their  costs  of  the  mandamus  itself ;  but  the  costs  of 

the  application,  if  demandable,  should  have  been  moved  for  at  the  same  time  as 
the  writ ;  the  Court  ought  not  to|  be  called  upon  now  to  entertain  a  question 
which  makes  it  necessary  to  open  up  the  whole  matter  of  the  original  motion. 
[LiTTLEDALE,  J.  Where  a  mandamus  is  granted,  the  prosecutor  may,  upon 
the  return,  have  judgment  given  against  him.  Till  the  event  is  ascertained,  the 
Court  may  not  be  able  to  decide  upon  the  right  to  costs.]  In  some  cases  that 
might  be  a  question  ;  but  the  difficulty  which  might  arise  in  those  instances  is 
no  ground  for  a  general  rule.  Here  all  the  merits  were  before  the  Court  in  the 
first  instance.     The  motion  was  only  for  a  mandamus  to  corporators  to  attend  a 

■  1  W.  4,  c.  21,  s.  6.  <<  And  for  making  some  farther  provision  for  the  payment  of 
eosts  on  applications  for  mandamus,  be  it  further  enacted,  that  in  all  cases  of  applica- 
tions for  any  writ  of  mandamus  whatsoever,  the  costs  of  such  application,  whether  the 
writ  shall  be  granted  or  refused,  and  also  the  costs  of  the  writ,  if  the  same  shall  be  is- 
sued and  obeyed,  shall  be  in  the  discretion  of  the  Court,  and  the  Court  is  hereby  autho* 
lised  to  order  and  direct  by  whom  and  to  whom  the  same  shall  be  paid." 
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corporate  meeting.  No  new  facts  were  stated  on  showing  cause.  The  Court 
might  safely  have  granted  costs  if  they  had  been  moved  for  in  the  rule  for  a 
mandamus.  [Taunton,  J.  I  think  that  in  one  of  the  cases  of  mandamus  to 
the  Hungerford  Market  Company,  there  was  a  distinct  motion  for  costs,  and  the 
Court  said  they  would  wait  till  they  saw  the  result  of  the  mandamus.  Denmak, 
C.  J.  It  was  the  case  Ex  parte  Da  vies.*]  It  may  have  been  *con-  r^inQQi 
ceived  in  that  case,  that  a  good  return  might  be  made :  here  that  could  ^  ^ 
not  be  supposed.  [Taunton,  J.  If  the  rule  were  as  you  would  state  it,  a 
party  not  moving  for  costs  of  the  application  for  a  mandamus  in  the  first  instance 
would  be  precluded  from  ever  obtaining  them.]  It  is  the  same  in  other 
cases  where  costs  of  an  application  are  moved  for.  [Taunton,  J.  That  is 
where  the  principal  matter  and  its  incidents  are  one  and  inseparable.  Little- 
dale,  J.  The  practice  introduced  by  this  act,  of  applying  for  costs  of  the  man- 
damus after  the  writ  is  disposed  of,  is  in  itself  an  anomalous  one.]  At  least 
where  the  costs  of  the  application  can  be  moved  for  at  the  same  time  with  those 
of  the  mandamus,  it  ought  to  be  done :  there  is  nothing  in  the  act  to  prevent  it, 
and  the  delay  leads  to  expense  and  waste  of  time.  No  reason  is  shown  for  it 
here.  The  affidavits  which  are  before  the  Court  when  the  mandamus  is  moved 
for,  but  not  afterwards,  may  be  very  material  to  guide  the  discretion  of  the  Court 
as  to  costs. 

Sir  James  Scarlett  and  Hildyard,  contrk.  We  are  entitled  now  to  call  in  aid 
the  affidavits  on  which  the  mandamus  was  obtained.  And  the  mandamus  itself, 
by  its  recital,  gives  sufficient  information  of  the  facts.  It  is  true  that,  inmoTJog 
for  a  mandamus,  the  costs  of  the  application  might  be  included,  but  then  the 
party  must  run  the  risk  of  paying  costs  if  the  rule  is  refused.  And  a  rule  may 
be  granted,  and  the  party  against  whom  the  ^mandamus  goes  may  r^iogoi 
prove,  on  the  return,  to  have  been  right :  then  the  costs,  if  already  L  ■* 
granted,  will  have  been  paid  by  the  party  not  in  fault.  It  is  better  that  there 
should  not  be  a  multiplicity  of  motions  for  costs,  but  that  the  whole  question  of 
costs  should  be  settled  at  once,  when  the  result  of  the  mandamus  appears.  At 
least  no  rule  has  yet  been  laid  down  forbidding  this  practice.  [Denman,  C.  J. 
Does  it  appear  that  the  parties  making  the  present  application  are  the  same  with 
those  who  complained  of  the  default  made  by  the  defendants  at  the  former  meet- 
ings ?  The  original  affidavits  must  be  read  to  show  that.  [The  Solicitor-General. 
They  ought  not  to  be  read ;  the  present  rule  does  not  call  upon  the  defendants  to 
answer  tham.  Denman,  G.  J.  The  Court  think  that  they  clearly  may  look 
at  the  former  affidavits,  and  that  they  must  do  so  to  guide  their  judgment  as  to 
costs.  Patteson,  J.  If  the  present  had  been  an  entirely  separate  motion,  the 
case  might  have  been  different.  But  this  is  a  rule  which  refers  to  a  former  pro- 
ceeding between  the  parties  in  the  same  matter,  and  the  affidavits  which  it  is 
proposed  to  read  are  those  sworn  on  that  former  occasion.*] 

>  Reported,  but  not  as  to  this  point,  4  B.  &  Ad.  827.  The  mandamus  (to  Bummon  a 
jury  to  assess  compensation)  was  granted  in  Michaelmas  term,  1832.  The  writ  was 
obeyed,  and  an  inquisition  was  held,  February  20th,  1888.  In  Easter  term,  1883,  Keiiy 
obtained  a  rule  to  show  cause  why  the  company  should  not  pay  Elizabeth  Davies  the 
costs  of  her  late  application  for  a  mandamus,  and  also  the  costs  of  the  said  writ,  and  in- 
cidental thereto,  and  the  costs  of  this  application.  The  rule  was  enlarged.  No  retarn 
was  made  to  the  mandamus.  In  Michaelmas  term,  1888,  FoUeit  showed  cause  against 
the  rule,  on  the  ground  that  the  company  might  reasonably  have  thought  themselves  jus- 
tified in  resisting  the  claim  to  compensation,  the  question  arising  on  a  doubtful  olanse 
in  the  company's  act.     The  Court  made  the  rule  absolute. 

In  Rex  V.  The  Hungerford  Market  Company  (Ex  parte  Farlow,  2  B.  &  Ad.  204,  note 
(a),  848,  note  (a),  a  motion  was  made  for  costs  of  the  mandamus  and  of  applying  for  it, 
after  the  writ  had  been  obeyed :  the  Court  refused  the  costs,  but  the  ground  was,  that 
the  application  for  a  mandamus  was  made  before  the  act  1  W.  4,  c.  21,  came  in  force. 

'  The  affidavits  in  support  of  the  rule  for  a  mandamus  were  sworn  by  AppldAf  and 
Pearson,  the  senior  and  junior  bailifT  above-mentioned,  and  by  several  other  penioDS. 
They  stated  the  subject-matter  of  the  complaint  as  set  out  in  the  mandamus;  and  far- 
ther, that  the  defendants  had  written  letters  tendering  their  resignations,  respectively, 
of  the  office  of  alderman,  and  that  two  of  them  had  stated  their  intention,  by  so  doing, 
to  break  up  the  corporation. 
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DsNMAN,  G.  J.  The  Court  tbink  it  right  that  the  rule  should  be  made  abso- 
lute for  the  costs  of  the  writ  and  original  application,  but  not  of  this  appli* 

r*  10941   ^*^*^'*"* 

L  J       *IjIttl«dale,  Taunton,  and  Patteson,  Js.,  concurred. 

Bule  absolute  as  above.* 

>  It  may  be  presumed  that  the  Court,  in  refosing  the  costs  of  the  present  application, 
did  not  intend  to  fix  a  precedent  for  all  cases  in  which  a  motion  for  costs  should  be  made 
aft«r^the  time  of  obtaining  the  mandamus.  Two,  at  least,  of  the  learned  Judges  appear 
to  haTe  inclined  to  the  opinion,  that  the  motion  for  costs  might,  in  some  oases,  be  pro- 
perlj  deferred ;  and  if,  in  any  instance,  a  distinct  application  ought  to  be  made,  it  would 
seem  that  the  costs  of  such  application  should  be  grantable  by  the  Court. 

*  In  Rex  V.  The  Commissioners  of  the  Harbor  of  Rye,  a  rale  was  obtained,  calling 
on  the  defendants  to  show  cause  why  they  should  not  pay  to  Samuel  Miller,  Gent.,  his 
costs  of  scTeral  applications  lately  made  by  him  for  writs  of  mandamus  directed  to  the 
defendants  for  enforcing  the  settlement  and  payment  of  charges  incurred  by,  and  which 
had  become  due  to  him  in  enforcing  and  protecting  the  rights  of  the  harbor  of  Rj9,  and 
for  compelling  the  commissioners  to  raise  funds  on  the  security  of  the  rates  and  tolls  of 
the  said  harbor,  for  the  purpose  of  paying  the  said  costs  and  charges,  and  also  the  costs 
of  an  application  by  the  said  8.  M.,  for  an  attachment  against  several  of  the  defendants 
for  their  contempt  in  not  returning  the  first  of  the  said  writs ;  and  the  costs  of  the  pre- 
sent application.  In  Easter  term,  1888  (May  7th),  FolUtt  showed  cause.  It  appeared 
that  the  first  mandamus  having  been  granted  in  1882,  and  no  return  made,  a  rule  nisi 
was  obtained  for  an  attachment ;  after  which  the  defendants  returned  that  they  had  paid 
part  of  the  charges,  but  had  no  money  applicable  to  the  rest.  A  rule  nisi  was  after- 
wards obtained  (Mich.  T.  1882)  for  a  mandamus  to  the  commissioners  to  borrow  (accord- 
ing to  a  local  statute  under  which  they  acted),  such  sum  of  money  as  ehould  be  neces- 
sary to  pay  the  remainder  of  the  said  charges.  An  arrangement  being  then  come  to 
between  the  parties  on  the  principal  points,  the  question  now  was  as  to  the  costs  of  the 
aboTO-mentioned  applications. 

The  Court  (Littlbdale  and  Pabks,  Js.)  as  to  the  first  mandamus,  refused  the  costs, 
because  the  commissioners  had  made  a  good  return ;  and  as  to  the  second,  they  were  of 
opinion  that  the  costs  ought  not  to  be  given,  considering  that  the  application,  as  framed, 
for  a  mandamus  to  the  commissioners  to  borrow  money,  was  a  strong  measure,  and  might 
have  led  to  their  being  called  to  account  for  complying.  The  rule  was  therefore  dis- 
charged, but  without  costs  to  the  commissioners. 


[*1096]  *BODFIELD  and  Another  v.  PADMORE.     Jan.  31. 

The  rule  of  Court,  Hil.  T.  2  &  8  G.  4,  requiring  that  on  all  bailable  mesne  process,  the 

defendant's  place  of  abode  and  addition  shall  be  endorsed,  is  in  effect  repealed  by  stat. 

2  MT.  4,  c.  89 ;  and  therefore  the  want  of  such  endorsement  is  no  objection  to  a  capias 

issued  under  that  statute.    It  is  sufficient  that  in  the  body  of  such  writ  the  defendant 

is  described  as  "G.  P.  of  the  city  of  London." 
An  affidavit  to  hold  to  bail  fbr  a  debt  stated  therein  to  be  due  to  A.  and  B.,  is  good, 

though  the  plaintiffs  are  partners,  and  are  not  stated  to  be^so  in  the  affidavit. 

A  RULE  was  obtained  this  term,  calling  on  the  defendant  to  show  cause  why 
an  order  of  Taunton,  J.,  for  discharging  the  defendant  oat  of  custody  should 
not  be  set  aside,  and  why  the  plaintiffs  should  not  be  at  liberty  to  retake  the 
defendant  on  the  present  or  any  other  writ.  The  defendant  having  been  arrested 
on  a  capias  of  this  Court,  issued  in  November  last,  a  summons  was  obtained  to 
show  cause  before  a  judge  at  chambers,  why  the  defendant  should  not  be  dis- 
charged on  entering  a  common  appearance.  The  parties  attended  before  Taun- 
ton, J. ;  and  it  was  first  urged  that  the  capias  was  irregular,  because  the  de- 
fendant was  described  in  the  body  of  the  writ  as  G.  P.  "  of  the  city  of  London," 
without  any  further  addition,  or  more  particular  description  of  his  residence. 
The  learned  Judge,  however,  thought  the  description  as  full  a  one  as  is  required 
by  the  act  for  the  uniformity  of  process,  2  W.  4,  c.  39.  Secondly,  it  was  ob- 
jected that  the  capias  was  not  endorsed  with  the  Christian  names  of  the  plaintiffs' 
attorneys,  but  oioly  with  the  surnames,  '^  H.  and  B."  Thirdly,  it  was  objected 
that  the  affidavit  of  debt  did  not  state  that  the  plaintiffs  were  partners,  but 
merely  that  the  defendant  was  indebted  to  ''  James  B.  and  Joseph  B."  The 
learned  Judge  also  overruled  these  objections.    It  was  lastly  suggested  that 
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there  was  no  esdorsemeBt  of  the  defendant's  place  of  abode  and  addition,  on  the 
back  of  the  capias,  ^as  required  bj  the  rule  of  Court,  Hil.  2  &  3,  G.  4,  r«| nng-i 
5  B.  &  A.  560  'f  and  the  learned  Judge,  on  this  objection,  ordered  ^  ^ 
the  defendant  to  be  discharged,  observing,  that  the  late  books  of  practice  bj 
Mr.  Tidd  (see  p.  1098,  poet),  and  Mr.  Chapman*  treated  the  rule  in  question  ss 
still  subsisting. 

Kelly  now  showed  cause.  The  rule  of  Hil.  T.  2  &  8  G.  4,  is  not  repealed  by 
the  act  2  W.  4,  c.  39.  That  act,  bj  sect.  1,  requires  the  place  and  county  of 
the  defendant's  residence  to  be  mentioned  in  every  writ  of  summons,  and  refers 
to  a  form.  No.  1,  in  the  schedule.  Sect.  4,  which  treats  of  bailable  process, 
does  not  repeat  this  direction,  but  it  refers  to  a  form,  No.  4,  in  the  schedule, 
and  it  is  evident,  on  a  comparison  of  the  two  sections  and  the  forms  referred  to, 
that  the  same  direction  is  meant  to  be  observed  in  both  cases,  as  to  the  descrip- 
tion of  the  defendant,  but  see  Bosier  v.  Levy,  1  Bing.  N.  C.  362.  No  intention 
is  shown  in  either  clause  to  discontinue  the  former  endorsement  of  the  defen- 
dant's addition  and  place  of  abode ;  nor  is  that  rendered  unnecessary,  for  the 
particulars  now  to  be  mentioned  in  the  body  of  the  writ  do  not  convey  the  same 
information.  And  the  statement  made  as  to  the  defendant  in  the  present  writ, 
is  too  general  even  to  satisfy  the  terms  of  the  late  act.  The  affidavit  to  hold  to 
bail  was  also  defective,  on  the  ground  stated  before  the  learned  Judge  at 
chambers. 

R.  V.  Richards^  centric.  The  act  2  W.  4,  c.  39,  virtually  repeals  the  rule  in 
question  as  to  the  endorsement  on  bailable  process.  By  sect.  1,  and  the  sche* 
dule  *No.  1,  there  referred  to,  the  place  and  county  of  the  defen-  r^i  AQ71 
dant's  residence  are  to  be  inserted  in  the  body  of  the  writ,  in  the  case    ^  *' 

of  non-bailable  process,  but  even  there  no  endorsement  of  these  particulars  is 
required,  either  by  the  enacting  clause  or  by  the  schedule ;  and  in  sect.  4,  and 
schedule  No.  4,  which  relate  to  bailable  process,  no  such  endorsement  as  to  the 
defendant  is  in  any  way  directed  or  alluded  to,  although  several  endorsements 
are  required,  and  it  is  particularly  directed  that  one  shall  contain  the  name  of 
the  plaintiff's  attorney  (to  be  described  as  "  E.  F.,  of,"  &c.),  or  the  plaintiff's 
name  and  place  of  residence,  if  he  sue  in  person.  The  endorsement  required  by 
the  rule  of  Hil.  2  &  3  O.  4,  was  for  the  benefit  of  the  sheriff,  not  of  the  defendant, 
and  is  considered  in  that  light  by  the  Court,  in  Clarke  v.  Palmer,  9  B.  &  C.  153. 
If  that  rule  continued  in  force,  it  would  be  unnecessary  to  require  the  name  and 
residence  of  the  plaintiff's  attorney  to  be  endorsed.  But  the  act  expressly  states, 
by  the  schedule,  what  endorsements  shall  be  made  on  bailable  process,  and  no 
others  can  be  insisted  upon. 

Penman,  C.  J.  The  affidavit  stating  the  defendant  to  have  been  indebted 
to  the  plaintiffs  is  sufficient,  though  it  does  not  mention  them  as  partners.  As 
to  the  other  objection,  the  stat.  2  W.  4,  0.  39,  s.  21,  enacts,  that  the  writs 
thereinbefore  authorized  shall  be  the  only  writs  fpr  the  commencement  of  per- 
sonal actions  in  any  of  the  superior  courts  at  Westminster,  in  the  cases  to 
which  such  writs  are  applicable.  We  think  that  act  repeals  the  rule  of  court, 
Hil.  T.  2  &  3  G.  4.    The  rule  will  therefore  be  absolute. 

♦LiTTLEDALB,  J.,  concurred.  r*10981 

Taunton,  J.    I  am  of  the  same  opinion.    I  should  have  thought   ^  *' 

before,  that  the  endorsement  insisted  upon  was  unnecessary,  but  that  the  late 
books  of  practice  appeared  to  treat  the  rule  of  2  &  3  O.  4  as  still  subsisting. 
On  the  motion  before  me,  I  referred  to  the  case  of  Kenrick  v.  Nanney,  1  Dowl. 
P.  C.  58,  cited  in  Mr.  Tidd's  Third  Supplement,*  and  it  was  not  brought  to  mj 
attention  that  that  case  was  determined  before  the  passing  of  2  W.  4,  c.  39. 
The  rule  must  be  made  absolute. 

Patteson,  J.,  concurred.  Kule  absolute. 

^  Second  Addenda  to  Chapman's  King's  Bench,  1838,  p.  68. 

>  The  Act  for  Uniformity  of  Process,  by  W.  Tidd,  Esq.  (with  notes,  &o.),  1832.  Page 
16,  note  (e).  That  note,  however,  refers  to  the  rale  of  2  &  8  G.  4,  as  *<  a  former  mley** 
by  which  the  plaintilTB  attorney  «  was  required,"  &o. 


1098]  Backhouse  v.  Harrison.    H,  T.  1884.  461 

BACKHOUSE  v.  HARRISON. 

To  ta  ftction  by  an  endorsee  against  the  endorser  of  a  bill  of  exchange,  who  had  lost 
the  bill  by  accident,  it  is  a  good  defence  that  the  plaintiff  took  the  bill  fraudulently, 
or  under  such  eiroumstances  that  he  must  haye  known  that  the  person  from  whom  he 
took  it^  had  no  tiUe ;  or  that  the  plaintiff  was  guilty  of  gross  negligence  in  taking  it. 

But  it  is  no  defence  that  he  took  it  under  circumstances  in  which  a  prudent  and  cautiouB 
man  would  not  haTe  taken  it. 

Assumpsit  by  the  plaiDtiff,  an  officer  of  the  York  City  and  County  Bank 
Company,  7  G.  4,  c.  46,  s.  9,  upon  two  bills  of  exchange,  for  26/.  19«.  9d.,  and 
20/.,  endorsed  to  the  Company,  against  the  defendant  as  an  endorser.  At  the 
trial  before  Alderson,  J.,  at  the  Yorkshire  Spring  assizes,  1833,  it  appeared, 
that  aboat  two  o'clock,  P.  M.,  on  the  25th  of  September,  1832  (being  the  first 
(^10991  ^^^  ^^  Howden  fair),  a  man  dressed  like  a  sailor,  aooompanied  *by 
^  -'    another  person  dressed  in  the  same  manner,  came  to  the  Company's 

office  at  Howden,  and  requested  one  Cloagh,  their  clerk,  who  managed  their 
business  there,  to  discount  the  bill  for  26/.  19s.  9d.  The  bill  being  much  dis- 
colored, Clongh  asked  how  it  came  to  be  so.  The  man  said  it  had  fallen,  with 
his  pocket-book,  into  the  Enottingley  and  Ooole  Canal,  and  that  he  had  been 
searching  two  days  and  two  nights  for  it.  This  statement  was  corroborated  by 
his  companion.  Clough  then  looked  at  the  bill,  and  seeing  the  names  of  J.  & 
R.  Harrison  upon  it,  asked  the  man  how  he  came  by  it.  He  said  he  had  got 
it  from  those  gentlemen  in  payment  for  a  cargo  of  coals ;  that  he  had  two 
vessels  in  which  he  traded  between  Hull  and  the  West  Biding,  and  that  he  had 
eome  to  Howden  to  purchase  two  horses  to  draw  his  vessels  up  and  down  the 
canal.  Clough  then  agreed  to  discount  the  bill,  and  offered  it  to  the  man  to 
endorse,  but  he  said  he  could  not  write,  upon  which  Clongh  wrote  the  name 
given  to  him  by  the  man  (William  Moore),  to  which  the  latter  affixed  his  mark* 
Clough  stated,  in  evidence,  that  it  was  not  uncommon  for  persons  unable  to 
write  to  have  such  bills.  Having  received  the  money  for  this  bill,  the  man 
produced  the  other  bill,  and  said,  that  if  the  money  he  had  received  was  not 
sufficient  to  pay  for  the  horses,  he  would  return  and  get  the  second  bill  dis- 
counted. In  an  hour  and  a  half  he  returned  for  that  purpose,  and  Clough 
discounted  the  bill  for  20/.  Clough  asked  the  man  if  he  was  known  in  the  town. 
He  said  he  did  not  know  any  one  there. 

For  the  defendant  it  was  proved,  that  the  bills  in  question  were  lost  by  a 
sister  of  the  defendant,  she  having  dropped  her  reticule  containing  them  into 
r*1l001  ^^^  can&l  between  Ooole  and  Knottingley,  on  the  9th  of  ^September, 
*-  -^    1832,  and  that  the  reticule  and  its  contents  were  found  by  Moore.    It 

was  proved  by  a  clerk  of  the  Bank  of  England,  that  it  was  the  practice  there, 
and  at  all  its  branch  banks,  not  to  discount  bills  for  strangers  without  requiring 
a  reference ;  nor  to  exchange  Bank  of  England  notes  for  strangers,  and  certainly 
not  a  dirty  bill  for  a  man  who  could  not  write.  The  same  statement  was  ma^e 
as  to  the  practice  of  several  other  banks.  The  jury  found,  upon  questions  spe- 
cially submitted  to  them  by  the  learned  Judge,  that  the  plaintiff  took  the  bills 
bon&  fide,  but  under  such  circumstances  that  a  reasonable,  cautious  man  would 
not  have  taken  them.  They  also  found,  that  the  defendant  had  not  used  due 
diligence  in  making  the  loss  known.  The  learned  Judge  then  directed  the  jury 
to  find  a  verdict  for  the  defendant,  but  reserved  liberty  to  the  plaintiff  to  move 
to  enter  a  verdict  for  the  amount  of  the  bills,  if  the  Court  should  be  of  opinion 
that  the  defendant,  having  been  guilty  of  the  first  negligence,  was  thereby 
estopped  from  setting  up  the  negligence  of  the  plaintiff.  F,  Pollock  was  to 
have  shown  cause,  but  in  his  absence  (Jan.  27th)  the  Court  first  heard 

Orunoelly  for  the  plaintiff.  If  the  defendant  was  guilty  of  the  first  negli- 
genccy  by  not  advertising  the  loss  of  the  bills,  the  plaintiff  was  entitled  to 
recover.  (^Denman,  C.  J.  Does  not  Easley  v.  Crockford,  10  Bing.  243,  bear 
on  that  point?]    That  was  a  different  case.    There  the  plaintiff  (in  trover) 
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proved  that,  in  September,  1830,  he  went  to  a  public  meeting,  where  he  was 
robbed  of  a  200^.  Bank  of  England  note.  He  advertised  his  loss  in  the  news- 
papers, and  in  June,  1832,  the  note  was  traced  "^to  the  possession  of  rti-iAti 
the  defendant,  who  stated  that  he  received  it  in  payment  of  a  bet  on  *-  ^ 
the  Derby,  but  he  could  not  say  from  whom.  The  jury  found  a  verdict  for  the 
plaintiff,  and  that  the  note  was  received  by  the  defendant  without  due  circum- 
spection. A  rule  was  obtained  for  a  new  trial,  on  the  ground  that  the  plaintiff 
(who  had  lost  the  note),  had  not  taken  due  care  of  his  property,  but  was  instru- 
mental to  his  own  loss  in  going  to  a  mixed  assembly  with  a  large  sum  of  money 
in  his  pocket.  The  Court  thought  that  the  plaintiff's  negligence,  in  having 
attended  a  mixed  meeting  with  so  large  a  sum,  did  not  confer  a  title  to  the 
note  on  the  defendant,  who  had  received  the  note  without  ordinary  care ;  and 
that  the  latter  had  no  title  as  against  the  real  owner.  Here  the  action  is 
brought  by  a  banker,  who  discounted  these  bills,  against  an  endorser,  who  lost 
them.  Assuming  that  the  want  of  due  caution  in  a  person  discounting  a  bill, 
though  he  does  it  bon&  fide,  may  be  insisted  upon  in  an  action  by  the  real  owner 
in  an  ordinary  case  ;  still  the  owner  is  not  at  liberty  to  allege  it,  if  he  himself 
has  been  guilty  of  the  first  negligence,  and  thereby  in  some  measure  instru- 
mental to  the  loss  which  he  seeks  to  throw  upon  the  holder.  But,  secondly,  it 
is  no  defence  that  the  plaintiff  took  the  bill  bond,  fide,  but  under  circumstances 
which  ought  to  have  excited  the  suspicion  of  a  prudent  man  that  it  had  not 
been  fairly  obtained.  The  defendant  is  bound  to  show  that  the  plaintiff  was 
ffuilty  of  gross  negligence  at  least.  [Taunton,  J.  That  point  was  decided 
by  us,  this  term,  in  Crook  v.  Jadis,  ant^,  909.]  The  question,  whether  a  bill 
or  note  has  been  taken  bon&  fide,  involves  in  it  the  question,  whether  it  has 
been  taken  with  due  caution,  *Per  Holroyd,  J.,  in  &ill  ».  Cubitt,  3  r^iiAoi 
B.  &  C.  477  :  Batley,  J.,  there  said,  that  he  considered  it  was  parcel  L  -* 
of  the  bond  fides,  whether  the  plaintiff  had  asked  all  those  questions  which,  in 
the  ordinary  and  proper  mode  in  which  trade  is  conducted,  a  party  ought  to 
ask ;  P.  474  ]  and  in  a  case  at  nisi  prius,  a  few  days  ago,  Parke,  J.,  expressed 
his  opinion  that  negligence  only  bore  upon  the  question  of  bon&  fides.  The 
attempt  to  insist  on  want  of  caution,  as  distinguished  from  want  of  good  faith, 
has  only  led  to  inconvenience.  The  plaintiff,  then,  is  entitled  to  a  verdict,  be- 
cause gross  negligence  was  not  proved :  and  assuming  that  the  fact  of  the 
plaintiff  having  taken  this  bill  bon&  fide,  but  under  circumstances  which  ought 
to  have  excited  the  suspicion  of  a  prudent  man,  would  have  been  a  defence  in 
an  ordinary  case,  still  the  defendant,  not  having  given  notice  to  the  public  of 
his  loss,  is  estopped  from  making  that  defence.  Such  notice  might  have  pre- 
vented the  plaintiff  from  discounting  the  bills.  [Denman,  C.  J.  In  Snow  v. 
Peacock,  3  Bing.  410,  Best,  C.  J.,  says,  that  one  who  has  lost  a  note  payable 
to  bearer,  ought  immediately  to  give  notice  of  his  loss  to  the  public,  in  such  a 
manner  as  is  most  likely  to  prevent  innocent  persons  from  taking  it.] 

JF*.  Pollock  and  Martin  afterwards  showed  cause.  The  defendant,  by  not 
having  given  notice  to  the  public  of  the  loss  of  the  bills,  is  not  estopped  from 
saying  that  the  plaintiff  took  them  under  circumstances  which  would  have  ex- 
cited the  suspicion  of  any  prudent  man ;  and  that  is  a  sufficient  defence  to  this 
action.  His  misconduct,  in  not  having  advertised  his  loss  to  the  public,  would 
be  no  answer  to  an  action  of  trover  brought  by  him  to  ^recover  the  r^eiino-i 
bills.  The  property  in  the  bills  was  at  one  time  in  the  defendant.  ^  ^ 
The  question  is,  wnether  he  has  parted  with  them  under  circumstances  which 
divested  the  property.  If  it  still  continued  to  be  in  him,  and  another  party 
discounted  the  bills,  under  circumstances  of  suspicion  which  did  not  warrant  his 
doing  so,  the  owner  may  recover  them  in  trover.  In  the  case  of  a  collision  of 
two  ships,  if  an  error  has  been  committed  in  the  management  of  either,  the 
owner  of  that  ship  will  have  no  right  of  action  against  the  owner  of  the  other. 
The  plaintiff  acquired  no  property  in  the  bills  under  the  circumstances  in  which 
he  took  them.  The  fact  of  the  defendant  not  having  advertised  their  loss  can- 
not estop  him  from  saying  that  the  plaintiff  had  no  property  in  them.    The 
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pluntiff  took  the  bills  under  oircumstanoes  which  gave  him  no  right  to  hold 
them,  and  the  defendant's  omission  to  advertise  will  not  confer  that  right.  The 
finding  of  the  jury  is  sufficient  to  entitle  the  defendant  to  a  verdict.  That  the 
Banking  Company  could  acquire  no  property  in  the  bills,  having  taken  them 
under  circumstances  in  which  a  reasonable  and  cautious  man  would  not  have 
taken  them,  is  well  established  :  Gill  v.  Gubitt,  3  B.  &  C.  466 ;  Down  v.  Hall- 
ine,4B.&C.  330. 

DsNMANy  C.  J.  This  case  involves  a  mixed  question  of  law  and  fact.  The 
law  upon  the  subject  is  not  very  well  settled ;  and  I  think  the  rule  should  be 
absolnte,  if  not  for  entering  a  verdict  for  the  plaintiff,  at  least  for  a  new  trial. 
I  think,  upon  the  whole,  that  the  plaintiff  is  entitled  to  recover.  To  constitute 
a  valid  defence  to  the  action,  it  was  incumbent  on  the  defendant  to  show  that 
the  agent  of  the  banking  company  who  discounted  the  bills  had  been  guilty  at 
r^ll041  ^^^^  ^^  gross  *  negligence.  The  finding  of  the  jury  does  not  go  to  any- 
■-  ^   thing  like  that  extent;  nor  was  there  any  evidence  to  warrant  such  a 

finding.  Then  as  to  the  other  question,  whether  negligence  in  the  loser  of  a  bill 
or  note  will  deprive  him  of  a  defence  which  he  otherwise  would  have  against 
the  holder,  that  must  depend  on  the  circumstances  of  each  particular  case.  But 
I  must  say  that  I  think  the  omission  of  the  defendant  here,  to  advertise  the  loss 
of  bills  which  had  gone  to  the  bottom  of  a  canal,  was  not  such  negligence  as  to 
deprive  him  of  right  of  defence  which  he  otherwise  might  have  had.  As  the 
finding  of  the  jury  with  respect  to  the  plaintiff's  want  of  caution  was  no  answer 
to  this  action,  and  the  plaintiff  must  ultimately  recover,  it  mieht  perhaps  be 
more  to  the  defendant's  advantage  that  the  rule  should  be  made  absolute  for 
entering  a  verdict  for  the  plaintiff  than  for  a  new  trial ;  but  at  all  events  it 
must  be  made  absolute  for  a  new  trial. 

LiTTLEDALE,  J.  It  was  uo  defence  to  the  action  that  the  plaintiff  took  the 
bill  under  circumstances  which  ought  to  have  excited  the  suspicion  of  a  prudent 
man  that  it  had  not  been  fairly  obtained :  the  defendant  was  bound  to  show 
that  the  plaintiff  had  been  guilty  of  gross  negligence.  That  was  decided  in 
Crook  v.  Jadis,  ant^,  909.     The  plaintiff  is  therefore  entitled  to  recover. 

Taunton,  J.  Crook  v,  Jadis,  ant^,  909,  shows  that  the  plaintiff  is  entitled 
to  recover  unless  gross  negligence  has  been  made  out.  That  was  not  found  by 
the  jury,  and  I  think  the  negligence  proved  was  not  sufficient  to  have  warranted 
such  a  finding.  The  other  point,  therefore,  does  not  arise. 
1^11051  *Patteson,  J.  The  learned  Judge  has  reserved  liberty  to  the 
L  ■'  plaintiff  to  move  to  enter  a  verdict,  if  the  Court  should  be  of  opinion 

that  the  defendant,  who  is  found  by  the  jury  to  have  been  guilty  of  the  first 
negligence  by  not  advertising  the  loss  of  the  bills,  is  thereby  estopped  from 
setting  up  the  plaintiff's  want  of  due  caution  as  a  defence  to  the  action.  We 
cannot  therefore  order  a  verdict  to  be  entered  for  the  plaintiff  without  deciding 
the  point  reserved  by  the  learned  Judge,  whether  or  not  the  defendant  was  so 
estopped;  but  I  think  it  unnecessary  to  decide  that  point,  because  I  am  of 
opinion  that  the  first  fact  found  by  the  jury  did  not  amount  to  a  defence  to  the 
action.  I  have  no  hesitation  in  saying  that  the  doctrine  first  laid  down  in  Gill 
v.  Cubitt,  3  B.  &  C.  466,  and  acted  upon  in  other  cases,  that  a  party  who  takes 
a  bill  under  circumstances  which  ought  to  have  excited  the  suspicion  of  a  pru- 
dent man,  cannot  recover,  has  gone  too  far,  and  ought  to  be  restricted.  I  can 
perfectly  understand  that  a  party  who  takes  a  bill  fraudulently,  or  under  such 
circumstances  that  he  must  know  that  the  person  offering  it  to  him  has  no  riffht 
to  it,  will  acquire  no  title ;  but  I  never  could  understand  that  a  party  who  tales 
a  bill  bon&  fide,  but  under  the  circumstances  mentioned  in  Oill  v,  Cubitt,  does 
not  acquire  a  property  in  it.  I  think  the  fact  found  by  the  jury,  here,  that  the 
plaintiff  took  the  bills  bon&  fide,  but  under  such  circumstances  that  a  reasonable, 
cautious  man  would  not  have  taken  them,  was  no  defence.  The  rule  must  be 
absolute  for  a  new  trial.  Rule  absolute  for  a  new  trial.' 

'  The  action  was  afterwards  compromised. 
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♦HAYS  V.  TROTTER.    Jan.  81.  [*1106] 

Pefendant  in  a  cause  being  advised  to  pay  48i.  into  court,  gaye  his  attorney  60L  for  tlie 
purpose  of  making  such  payment,  which  was  done.  The  attorney  afterwards  de- 
liTered  his  bill  to  the  client,  not  including  the  48/.,  and  on  taxation  more  than  one- 
sixth  was  taken  off.  The  attorney  then  claimed  to  add  the  iSl.  (which  would  have 
made  the  deduction  less  than  one-sixth),  stating  that  the  item  had  been  inadTcrtently 
omitted. 

Qufere,  whether  such  item  was  chargeable  as  a  disbursement  by  the  attorney?  bat 
Held,  that,  at  all  events,  the  attorney,  not  having  treated  it  as  a  disbursement  in 
making  out  his  bill,  could  not  clum  to  insert  it  as  such  for  the  purposes  of  the  taxa- 
tion. 

Alexander  had  obtained  a  rule  to  show  cause  why  the  Master  should  not 
review  his  taxation  of  the  bill  of  the  defendant's  attorney  as  to  certain  items, 
and  why  the  costs  of  such  taxation  should  not  be  allowed  to  the  defendant, 
more  than  one-sixth  of  the  bill  having  been  taxed  off.  The  facts  relating  to 
the  costs  of  taxation  (which  alone  are  material)  were  as  follows  : — ^The  defen- 
dant, being  advised  to  pay  48/.  into  Court  in  one  of  the  causes  to  which  the  bill 
referred  (Backhouse  i;.  Trotter),  paid  to  the  above-mentioned  attorney,  who 
acted  for  him  in  that  cause,  50/.,  for  the  purpose  of  paying  into  Court  the 
required  sum.  The  attorney,  in  bis  bill  of  costs,  neither  charged  the  48/.,  nor 
gave  credit  for  the  50/.,  which  omission  he,  in  his  affidavit,  ascribed  to  inadver- 
tence. The  bill,  amounting  to  138/.,  was  taxed  before  the  Master,  the  attorney's 
clerk  attending  on  his  behalf;  and  on  that  occasion  no  reference  was  made  to 
the  above  sum  of  48/.,  except  that  the  clerk  offered  to  give  the  defendant  credit 
for  the  balance  between  that  and  the  50/.  The  master  made  his  allocator, 
deducting  28/.  from  the  bill,  which,  being  more  than  one-sixth,  the  defendant 
was  allowed  his  costs  of  taxation.  After  the  parties  had  separated,  the  attor- 
ney's clerk  returned  to  the  Master,  and  stated  that  the  48/.  ought  to  have  been 
included  in  the  bill  as  an  item  of  disbursement.  The  Master  allowed  it  to  be 
inserted,  and  it  then  stood  as  follows : — ''  Yourself  ats.  Backhouse.  Paid  into 
Court,  48/."  The  Master  appointed  ^another  meeting,  which  the  r^iin?! 
parties  attended.     The  bill  was  taxed  anew,  the  48/.  being  included,    '-  ^ 

and  credit  given  to  the  defendant  for  50/.;  and  the  same  sum  as  before,  28/., 
was  taxed  off;  but  the  bill  having  now  been  increased  to  186/.,  the  deduction 
did  not,  as  before,  amount  to  one-sixth.  The  Master,  therefore,  refused  the 
defendant  his  costs  of  taxation.  The  defendant  insisted  that  the  introduction 
of  the  48/.  as  a  disbursement  was  a  mere  after- thought,  and  should  not  have 
been  permitted  after  the  allocatur  first  made. 

Crestwell  in  this  term  showed  cause.'  This  was  a  payment  of  money  into 
court  by  the  attorney  in  the  progress  of  a  cause,  and  was  a  proper  item  in  his 
bill.  The  case  is  not  distinguishable  from  Hindle  v.  Sbackleton,  1  Taunt.  536, 
where  a  client  at  the  assizes,  after  briefs  had  been  delivered  to  counsel,  paid  his 
attorney  65/.  to  be  disbursed  in  fee  to  them ;  and  it  was  held  that  the  attorney 
was,  nevertheless,  entitled  to  include  those  fees  in  his  bill  of  costs.  It  is  laid 
down  in  Tidd's  Practice,  p.  836,  9th  ed.  fciting  that  case),  that  "if  a  client,  in 
the  course  of  a  cause,  advances  money  to  nis  attorney  for  specific  disbursements 
in  the  cause,  those  disbursements  must  nevertheless  be  included  in  the  bill  of 
costs."  The  disbursement  by  the  attorney  is  not  a  mere  lending  of  money,  but 
a  matter  done  in  the  cause  :  he  is  bound  to  treat  it  as  an  item  of  account  in  his 
bill,  though  he  has  received  from  his  client  more  than  will  cover  the  amount. 
The  money,  here,  was  furnished  to  the  attorney  because  he  had  to  pay  a  sum 
into  court ;  but  not  as  a  specific  sum  to  be  so  applied.  TAlexandeTf  p^-.  ■.  Qg-i 
contr^,  mentioned  the  case  of  Woollaston  v.  Hudson,  2  Dowl.  P.  C.    ^  '' 

860,  as  Woollison  v.  Hodgson,  decided  a  few  days  before  in  the  Exchequer.] 
There  it  was  held  as  a  payment  made  by  the  attorney,  for  which  he  had  received 

>  Before  Dbnmah,  G.  J.,  Littlbdali,  Tauntoh,  and  Pattuoh,  Js. 
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26/.  from  the  client,  could  not  be  included  as  a  taxable  item  in  his  bill ;  bnt 
that  26/.  was  a  specific  sum  given  to  pay  the  debt  and  costs,  after  the  cause  had 
been  brought  to  conclusion.  The  present  is  the  case  of  an  attorney  in  a  suit 
paying  money  into  court  in  the  progress  of  it. 

Al^ander,  contr^.  In  H indie  v.  Shackleton,  1  Taunt.  536,  the  payment 
made  was  a  disbursement  in  the  due  and  ordinary  progress  of  the  cause.  In  Wool- 
laston  t;.  Hudson,  2  Dowl.  P.  C.  360,  as  Woollison  v.  Hodgson,  Bolland,  B., 
gave  the  client  the  costs  of  taxation,  because  the  item  there  in  question  was  not 
such  a  disbursement,  distinguishing  the  case,  on  that  ground,  from  Hindle  v. 
Shackleton,  1  Taunt.  536 :  and  the  Court  of  Exchequer  refused  a  rule  for  re- 
scinding his  order.  It  was  there  said  that  the  sum  paid,  being  for  the  debt  and 
costs  of  suit,  was  one  which  the  client  could  have  paid  over  at  once,  if  the  at- 
torney had  not;  this  was  a  payment  of  a  similar  nature,  and  whether  it  be 
made  during,  or  at  the  end  of  the  cause,  can  be  no  real  ground  of  distinction. 
The  subject  of  taxation  under  the  stat.  2  0.  2,  c.  28,  s.  3,  is  the  bill  delivered 
by  the  attorney,  of  his  fees,  charges,  and  disbursements.  This  item  was  not 
one  of  the  fees,  charges,  and  disbursements,  in  the  bill  so  delivered,  but  was 
added  subsequently,  when  the  bill  had  been  before  the  Master.  [Taunton,  J. 
^Disbursements  in  the  ordinary  progress  of  a  cause,''  is  a  very  vague  expres- 
sion.] Cur,  adv,  vult, 
r*110Q1  *^rd  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court  as 
*■  -'  follows : — We  think,  under  the  circumstances,  that  the  attorney  was 
not  entitled  to  do  what  he  has  done.  Without  going  into  the  particular  facts, 
it  is  enough  to  say  that,  having  delivered  his  bill,  and  at  that  time,  not  con- 
sidered the  payment  in  question  as  a  disbursement  in  ihe  cause,  he  could  not 
afterwards  turn  it  into  a  disbursement,  to  avoid  the  operation  of  the  statute  as 
to  costs  of  taxation.     The  rule  will  therefore  be  absolute.         Rule  absolute. 


JAMES  v.  WILLIAMS. 

In  an  agreement  in  writing  to  pay  the  debt  of  another,  the  consideration  must  be  either 
stated  in  express  words  or  to  be  implied  with  certainty  from  the  terms  used.  A  letter, 
therefore,  from  the  defendant  to  the  plaintiff  in  the  following  words : — **  As  you  have 
a  claim  on  my  brother  for  6^  17«.  for  boots  and  shoes,  I  hereby  undertake  to  pay  yoa 
the  amount  within  six  weeks  from  this  day,"  was  held  not  to  satisfy  the  statute  of 
frauds. 

Assumpsit  on  the  following  guarantee : — ''  As  vou  have  a  claim  on  my 
brother  for  5/.  17«.  for  boots  and  shoes,  I  hereby  undertake  to  pay  you 
the  amount  within  six  weeks — say  the  4th  of  January,  1833."  At  the  trial 
before  the  under-sheriff  of  Middlesex,  by  a  writ  of  trial  under  the  3  &  4  W.  4,  c. 
42,  s.  17,  the  guarantee  (which  was  in  writing)  was  produced  in  evidence, 
and  the  under-sheriff  nonsuited  the  plaintiff,  on  the  ground  that  the  conside- 
ration did  not  appear  on  the  face  of  the  instrument,  as  there  was  no  stipu- 
lation that  the  creditor  should  wait  six  weeks  for  payment.  In  this  term 
BarUow  obtained  a  rule  for  a  new  trial.  In  moving  for  the  rule  he  con- 
tended that  it  was  not  necessary  that  the  consideration  should  be  stated  in 
the  guarantee  in  express  words,  but  it  was  sufficient  if  it  could  be  collected 
from  the  words  used,  by  fair  and  necessary  implication ;  and  for  this  he  cited 
r*11101  *N®'^^^^  ^'  Armstrong,  6.  Bing.  201,  where  a  guarantee  was  in 
*■  ■'  these  words: — "I  agree  to  be  security  to  you  for  J.  C,  late  in  the 
employ  of  J.  P.,  for  whatever  you  may  intrust  him  with  while  in  your  employ, 
to  the  amount  of  50^.;"  and  it  was  held  that  the  consideration  sufficiently 
appeared.  [Patteson,  J.,  observed,  that  in  that  case  the  words  of  the  gua- 
rantee were  prospective.]  He  also  cited  Coe  v»  Duffield,  7  B.  Moore,  252,  and 
the  judgment  of  Richardson,  J.,  in  that  case. 

R.  V.  Richards  in  the  same  term,  showed  cause  against  the  rule,  before 
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Patteson,  J.y  in  the  Bail  Court,  and  admitted  that  the  consideration  need  not 
be  in  express  words  on  the  face  of  the  guarantee,  but  might  be  collected  from  it 
by  fair  and  necessary  implication ;  he  contended,  however,  that  such  an  impli- 
cation could  not  be  raised  in  this  case,  and  he  relied  on  Wain  v.  Warlters,  5 
East,  10;  Cole  v.  Dyer,  1  Cromp.  k  J.  461, 1  Tyrw.  304,  as  showing  that  there 
was  no  ground  for  inferring  a  consideration  from  the  words  here  used. 

Cur,  adv.  vnlt, 
Patteson,  J.,  now  delivered  the  judgment  of  the  Court.  This  case  was 
argued  before  me  in  the  Bail  Court,  and  the  judgment  which  I  am  about  to 
give,  must  be  considered  my  own,  and  not  that  of  the  whole  court.  It  was  an 
action  on  the  guarantee,  and  the  under-sheriff  nonsuited  the  plaintiff  on  the 
ground  that  no  consideration  appeared  on  the  face  of  it.  Wain  v.  Warlters,  6 
Sing.  201,  the  authority  of  which  was  once  doubted,  but  ^afterwards  r+iiii-i 
confirmed  by  Saunders  v.  Wakefield,  4  B.  &  A.  695,  was  referred  to.  *-  ■' 
The  authority  of  that  case  was  not  questioned  here,  but  it  was  contended  that 
the  consideration  did  sufficiently  appear  on  the  face  of  the  writing.  The  rule 
of  construction  on  the  subject  is  clear,  and  indeed  was  not  disputed.  The 
consideration  need  not  be  stated  in  express  words  on  the  face  of  the  instru- 
ment; it  may  be  collected  or  implied  from  the  instrument  itself,  but  then  it 
must  be  collected  not  as  matter  of  conjecture,  but  with  certainty.  Wain  v. 
Warlters,  6  East,  10,  is  in  point.  There  the  guarantee  was,  "  I  will  engage 
to  pay  you  (the  plaintiff),  by  half  past  four  this  day,  56/.  and  expenses,  on 
bill  to  that  amount  on  Hall.''  Now  that  is  precisely  the  same  case  in  prin- 
ciple as  the  present,  for  whether  the  promise  be  to  pay  within  six  hours  from 
the  time  of  signing  the  guarantee,  or  within  six  weeks,  is  immaterial,  if  it 
can  be  collected  that  a  forbearance  by  the  creditor  during  the  time  was  contem- 
plated. If  any  agreement  not  to  sue  the  principal  debtor  is  to  be  implied  in 
this  case,  it  ought  also  to  have  been  implied  in  Wain  v.  Warlters,  but  there  it 
was  conceded  that  the  consideration  did  not  appear  on  the  face  of  the  writing, 
and  it  was  argued  that  it  need  not  so  appear.  The  plaintiff's  counsel  did  not 
contend  that  it  was  necessarily  to  be  implied,  from  the  promise  of  the  surety  to 
pay  at  a  future  time,  that  the  consideration  for  so  doing  was  forbearance  towards 
the  principal  debtor  in  the  mean  time.  And  I  am  of  opinion  that  no  inference 
is  necessarily  or  fairly  to  be  drawn  from  the  terms  of  the  guarantee  in  this  case, 
that  the  consideration  for  the  defendant's  promise  was  forbearance  for  six  weeks 
to  the  principal  debtor.  *Cole  v.  Dyer,  1  Cromp.  &  J.  461,  1  Tyrw.  p^iiio"] 
304,  is  not  distinguishable  from  this  case.  There  a  guarantee  for  the  ^  ^^ 
payment  of  debt  and  costs  in  an  action  pending  against  a  third  person,  unless 
paid  by  a  certain  day,  was  given  in  writing.  An  action  having  been  brought 
on  the  guarantee,  the  declaration  alleged  a  stay  of  further  proceedings  in  the 
first  action  as  the  consideration  for  the  promise,  and  it  was  held  that  no  such 
consideration  appeared  on  the  written  instrument,  or  could  necessarily  be  im- 
plied from  it  so  as  to  satisfy  the  statute  of  frauds.  That  case  shows  that  you 
must  be  able  to  fix  upon  the  consideration  on  the  face  of  the  instrument,  not  as 
a  matter  of  conjecture,  but  as  matter  of  undoubted  certainty.  Coe  v.  Dnffield, 
7  B.  Moore,  252,  was  cited  in  support  of  the  rule  on  account  of  what  was  there 
said  by  Eiohardson,  J.,  and  certainly  whatever  fell  from  that  learned  Judge 
would  be  great  authority.  There  the  guarantee  was  given  on  the  3d  of  April, 
1820,  but  on  the  29th  of  March,  the  defendant  had  written  to  the  plaintiff 
that,  feeling  himself  interested  for  Wilson  (the  principal  debtor),  he  could  not 
refrain  from  giving  this  security,  if  the  plaintiff  would  agree  to  his  terms,  which 
were  to  allow  Wilson  two  years  to  pay  the  whole  sum  by  instalments,  and 
accept  the  defendant's  guarantee  to  see  it  paid  in  that  time.  Kighardson,  J., 
gaid,  not  that  the  guarantee  itself  contained  a  consideration,  but  that  the  decla- 
ration might  have  been  framed  on  the  first  letter,  viz.,  that  of  the  29th  of 
March,  which  wa^  prior  to  the  guarantee,  and  contained  the  terms  on  which  the 
guarantee  was  to  be  given,  and  showed  a  sufficient  consideration.  The  rule  for 
setting  aside  the  nonsuit  must  be  discharged.  Rule  discharged. 
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[*1113]  The  KING  v.  The  Justices  of  MIDDLESEX,  In  Be  BOWMAN. 

Jan.  21. 

A  party  found  guilty  by  a  jury  at  a  session  irregularly  holden  is  entitled  to  have  the 
record  of  the  proceedings  correctly  made  up  according  to  the  fact;  and  this  Court  will 
grant  a  mandamus  to  the  justices  to  make  up  such  record. 

A  RULK  had  been  obtained  by  Bodkin  in  last  term  calling  on  the  justices  of 
the  county  of  Middlesex  to  show  cause  why  a  writ  of  mandamus  should  not  issue 
commanding  them  to  make  up  the  record  of  the  conviction  of  James  Bowman 
at  the  general  quarter  session  of  the  peace  and  sessions  of  oyer  and  terminer, 
held  in  the  month  of  July,  1833,  at  the  sessions  house  for  the  same  county, 
and  to  give  a  copy  of  such  record  to  the  said  James  Bowman  or  his  attorney, 

It  appeared  from  the  affidavits,  that  the  sessions  were  duly  held  on  Monday 
the  let  of  July ;  that  bills  of  indictment  were  then  presented  to  the  grand  jury, 
sod  witnesses  sworn,  and  that,  among  others,  an  indictment  for  felony  was  pre- 
sented, and  witnesses  sworn,  against  the  prisoner  Bowman  on  that  day.  That 
on  the  same  day  the  Court  adjourned,  and  the  justices  did  not  meet  again  for 
general  business  until  Thursday,  July  4th.  That  the  adjournment  was  till 
Tuesday  the  2d ;  on  which  day,  no  justices  being  present,  the  court  was  opened 
by  the  crier ;  some  justices  attended,  at  different  times  during  the  day,  and  in 
the  evening  the  crier  adjourned  the  court,  no  justices  being  present.  That  on 
Wednesday  the  court  was  again  opened  and  adjourned  as  before  by  the  crier,  who 
stated,  on  inquiry  subsequently  made,  that  it  had  always,  during  his  time,  been 
usual  so  to  open  and  adjourn  the  court  while  the  grand  jury  were  sitting,  though 
r*lll41  ^^B^°^^  ^^B  °^^  transacted  *in  court.  That  the  grand  jury  continued 
^  ^  sitting;  and  on  Wednesday  (the  3d),  two  justices  attended  and 
received  bills  from  them,  and  amongst  others  a  true  bill  against  Bowman.  That 
on  Thursday  (4th),  the  sessions  met  and  heard  appeals }  and  on  Friday,  Bow- 
man was  tried  among  others,  and  convicted,  and  was  ordered  to  be  transported, 
and  an  order  for  his  transportation  was  made  out  by  the  deputy  clerk  of  the 
peace.  That  on  a  subsequent  day,  upon  a  trial  of  a  prisoner  at  the  Old  Bailey, 
it  was  objected  by  counsel  that  the  bill  of  indictment  had  not  been  duly  found 
at  the  above  sessions,  inasmuch  as  the  prosecutor  and  witnesses  had  been  sworn 
on  one  of  the  days  subsequent  to  the  adjournment  on  Monday,  July  1st,  after 
which,  as  it  was  contended,  the  court  of  quarter  sessions  had  never  regularly 
met.  That  afterwards  a  similar  objection  was  made  at  the  said  court  of  quarter 
sessions  on  the  trial  of  a  party  charged  there  with  an  assault.  That  the 
jostices  allowed  the  objection,  thereby  determining  that  the  said  quarter 
sessions  had  lapsed  on  the  2d  of  July;  and  the  court  thereupon  separated. 
That  a  special  commission  afterwards  issued,  under  which  several  prisoners 
who  had  before  been  acquitted  and  convicted  at  the  Old  Bailey  sessions  upon 
hills  found  under  the  same  circumstances  as  those  above  stated,  were  again  tried 
at  the  Old  Bailey;  but  Bowman  was  not  put  upon  his  trial  before  the  commis- 
sioners. That,  by  direction  of  the  secretary  of  state,  fresh  bills  of  indictment 
were  preferred,  at  the  Middlesex  session,  September,  1833,  against  the  several 
prisoners,  including  Bowman,  who  bad  been  convicted  at  the  lapsed  session. 
That  a  true  bill  was  found  against  Bowman,  and  he  was  thereupon  arraigned 
at  the  Old  Bailey  sessions  for  the  same  felony  as  that  charged  in  the  former 
r*lll51  *^°<^i<^^™®°^-  ^^^^  ^°  being  called  upon  to  plead,  he  pleaded  his 
^  ^   former  conviction,  and  time  was  given  him  to  apply  to  the  clerk  of  the 

peace  for  a  copy  of  the  record  of  the  former  conviction,  which  could  not  be 
obtained,  no  such  record  having  been  made  up.  That  the  case  was  then  deferred 
till  the  9th  of  September,  upon  which  day,  in  pursuance  of  a  notice  given  to  the 
deputy  clerk  of  the  peace,  the  latter  attended  at  the  Old  Bailey  with  the  docu- 
ments touching  the  first  indietment,  conviction,  and  sentence,  but  without  any 
former  record  whereby  the  prisoner  could  substantiate  his  plea.     That^  by  two 
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successive  orders  of  the  Coart,  the  prisoner  was  remanded  from  session  to  ses- 
sion, in  order  that  he  might  obtain  the  copy  of  the  record ;  and  that  an  applica- 
tion was  made  for  it  on  his  behalf  at  the  Middlesex  sessions,  but  refused.  It 
appeared  also  from  the  affidavit  of  the  deputy  clerk  of  the  peace,  that  it  was  not 
usual  to  make  up  records  of  proceedings  at  the  time  of  their  taking  place  ;  that 
no  record  of  the  conviction  of  James  Bowman  had  been  made  up,  and  that  he 
(the  clerk)  believed  no  such  record  could  be  made  up,  inasmuch  as  according 
to  the  determination  of  the  justices,  the  said  court  of  quarter  sessions  of  the 
peace,  which  commenced  on  the  1st  of  July,  lapsed  on  the  following  day. 

Sir  James  Scarlett  and  Barstoto,  in  this  term  (January  21st),  showed  cause. 
The  sessions  not  having  been  properly  adjourned  on  the  2d  July,  it  is  impossible 
to  make  up  a  valid  record  of  the  conviction.  The  trial  of  the  prisoner  was  with- 
out authority,  and  every  conviction  or  acquittal,  after  such  adjournment,  was  a 
nullity.  The  prisoner's  object  is  to  treat  the  record  as  valid  for  the  purpose  of 
pleading  autrefois  convict ;  *and  then  having  succeeded  on  that  plea,  to  r^^i  1 1  gi 
treat  the  record  as  invalid,  and  one  by  which  he  is  not  subject  to  ^  -' 
punishment.  If  the  Court  were  to  make  the  rule  absolute,  and  the  justices 
should  return  a  perfect  record  of  conviction,  the  prisoner  might  bring  a  writ  of 
error  and  assign  error  in  fact.  [Patteson,  J.  That  would  be  to  contradict 
the  record,  which  he  cannot  do.  Kex  v.  Carlisle,  2  B.  &  Ad.  362.]  If  they 
returned  a  record  stating  the  fact  truly,  then  the  record  would  be  bad  in  point 
of  law. 

Bodkinj  contr^,  was  stopped  by  the  Court. 

Denman,  C.  J.  The  prisoner  has  a  right  to  have  the  record  of  the  proceed- 
ings which  passed  at  sessions  correctly  made  up  and  to  make  any  use  of  it  that  he 
can.  The  rule  must  be  so  altered  as  to  requre  the  justices  to  make  up  a  record 
not  of  the  conviction  but  of  the  proceedings  had  and  taken  against' the  prisoner 
Bowman. 

LiTTLEDALE,  Taunton,  and  Patteson,  Js.,  concurred. 

Rule  absolute  to  make  up  the  record  as  above.^ 

>  The  record  was  made  up,  and,  on  being  produced  at  the  Old  Bailey  sessions, 
April,  1884,  was  held  not  to  support  the  plea  of  autrefois  conyict  Rex  v.  Bowman,  6 
Carr.  &  Payne,  887. 


I 


♦WRIGLEY  V.  SMITH.  [*1117] 

The  son  of  J.  S.  having  been  arrested,  and  one  W.  becoming  his  bail,  J.  S.  signed  an 
agreement  to  indemnify  W.  from^  all  liability  which  he  might  incur  in  consequence: 
Held,  that  as  one  of  the  liabilities  te  which  J.  S.  thereby  subjected  himself  to  pay  the 
debt  for  which  the  son  of  J.  S.  had  been  arrested,  and  as  that  must  haye  amounted  to 
20/.,  the  subject-matter  of  the  agreement  must  haye  been  of  that  Talue,  and  the 
agreement,  therefore,  required  a  stamp  within  the  65  Q.  8,  c.  184,  sohed.  part  1. 

This  was  an  action  of  assumpsit.  Plea,  general  issue.  At  the  trial  before 
Gurnet,  B.,  at  the  Lancashire  Spring  assizes,  1833,  it  appeared  that  the  de- 
fendant's son,  haying  been  arrested  for  35^.,  the  plaintiff,  at  the  defendant's  re- 
quest, and  upon  his  depositing  40/.  in  the  hands  of  the  sheriff,  became  bail  for  | 
the  defendant's  son,  and  that  the  plaintiff  having  afterwards  consented  to  allow  | 
the  defendant  to  receive  from  the  sheriff's  officer  the  402.  deposited,  the  defendaot 
signed  the  following  undertaking :  ^<  I,  the  undersigned  John  Smith,  the  elder, 
do  hereby  underteke  to  hold  harmless  and  indemnified  John  Wrigley,  of  and 
from  all  costs,  charges,  damages,  or  other  expenses  or  liability  which  may  be 
incurred  by  him,  or  arise,  owing  to  and  in  consideration  of  the  said  John  Wrig- 
ley having  become  bail  for  my  son,  the  defendant  in  this  action."  The  plaintiff 
having  incurred  coste  in  surrendering  the  defendant's  son,  the  present  action 
was  brought.  It  was  objected  that  the  underteking  ought  to  have  been  stamped. 
The  learned  Judge  directed  a  verdict  to  be  taken  for  the  plaintiff,  but  reserved 
liberty  to  move  to  enter  a  nonsuit. 
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Blnckbmrme  in  £aster  term  haying  moved  accordingly, 

Alexander^  in  this  term  (January  28th),  showed  cause.  The  agreement  did 
r^lllSl  °^  require  to  be  stamped,  *by  the  55  6.  3,  o.  184,  sched.  part  1,* 
>•  -^   becanse  the  subject-matter  of  it  does  not  appear  to  be  of  the  value  of 

20/.  In  Chadwick  r.  Sills,  Ryan  k  M.  15,  a  memorandum  by  a  wharfinger  of 
the  receipt  of  goods  to  be  shipped  in  a  particular  manner  was  held,  first  by  HoL- 
ROTB,  J.,  at  Nisi  Prius,  and  afterwards  by  this  Court  on  motion  for  a  new  trial, 
to  be  admissible  in  evidence  to  show  the  terms  on  which  the  goods  were  received, 
without  a  stamp,  although  the  value  of  the  goods  was  above  20/.,  the  wharfage 
being  of  a  less  amount.  In  Latham  r.  Rutley,  Ibid.  13,  a  memorandum  *^  Re- 
eeived  of  Latham  &  Co.,  a  paper  parcel,  directed  to  Messrs.  Hoare  &  Co.,  62 
Lombard  Street,  value  260/.,  which  we  agree  to  deliver  to  them  to-morrow,  fire 
and  robbery  excepted,  carriage  paid  here,''  given  by  a  carrier  in  receipt  of  goods 
at  Dover,  was  held  to  be  admissible  in  evidence  without  a  stamp,  as  being  an 
agreement  the  subject-matter  of  which  did  not  exceed  20/.  In  Doe  v.  Avis,  M. 
S.  2  Chitty's  Statutes,  964,  n.  (x),  it  was  holden  that  an  agreement,  signed  by 
a  tenant,  to  hold  premises  with  scheduled  fixtures  at  2s.  Qd,  per  annum,  deter- 
minable at  six  months'  notice,  need  not  be  stamped ;  the  subject-matter  of  the 
contract,  viz.  the  right  to  occupy,  not  being  shown  to  be  above  the  value  of  20/. : 
Lord  Tenteeden  there  said,  '<  The  words  of  the  act  are  so  ambiguous  that  the 
party  objecting  ought  to  make  out  the  affirmative,  which  is  not  shown."  And 
in  Orford  r.  Cole,  2  Starkie,  N.  P.  C.  351,  Baylby,  J.,  ruled  that  a  letter  pro- 
duced to  prove  a  promise  of  marriage  need  not  be  stamped,  and  on  the  case 
r^llldl  ^'°S  ftf^i^ftrds  discussed  on  motion  for  a  new  trial,  *he  observed  that 
I-  -'    the  enactment  imposing  the  duty  did  not  operate  at  all  unless  the  sub- 

ject-matter of  the  agreement  was  of  the  value  of  20/. ;  and  that  this  supposed 
that  the  value  of  the  contract  was  measurable  in  order  to  ascertain  whether  the 
subject-matter  did  or  did  not  amount  to  20/.  In  Rex  v.  Enderby,  2  B.  &  Ad. 
205,  on  appeal  against  an  order  of  removal,  the  appellants,  to  show  that  the 
pauper  served  more  than  forty  days  as  an  apprentice  in  the  respondent  parish, 
with  the  assent  of  his  master,  produced  a  written  paper  purporting  to  certify 
that  the  father  of  the  pauper  agreed  to  give  his  master  8s.  for  the  term  of  his 
apprenticeship ;  and  it  was  held  that  there  being  nothing  to  show  that  the  sub- 
ject-matter of  the  agreement  was  of  the  value  of  20/.,  it  did  not  require  a  stamp. 
So  here,  there  was  nothing  to  show  that  the  subject-matter  of  the  agreement 
was  20/.  [Taunton,  J.  The  party  was  arrested  for  35/.,  and  he  could  not 
have  been  legally  arrested  for  less  than  20/.]  The  subject-matter  of  the  agree- 
ment was  not  the  sum  for  which  the  defendant's  son  had  been  arrested,  but  the 
liability  of  his  bail  to  pay  costs.  [Patteson,  J.  Your  argument  goes  to  show 
that  a  contract  of  indemnity  would  never  require  a  stamp.  The  agreement  by 
the  defendant  is  to  hold  the  plaintiff  harmless  and  indemnified  from  all  costs, 
charges,  damages,  or  other  expenses  or  liability  which  he  may  incur  in  conse- 
quence of  his  having  become  bail.  Now  one  of  those  liabilities  was,  that  he 
might  have  to  pay  the  debt  for  which  the  defendant's  son  had  been  arrested.] 

Blackhumey  contHi,  was  stopped  by  the  Court. 
r*ll201        "^Denman,  C.  J.     A  liability  which  the  defendant  might  have  in- 
^  ^    curred  by  the  terms  of  his  undertaking  to  indemnify  the  pUintiff,  was 

that  he  might  be  called  upon  to  pay  the  debt  for  which  the  defendant's  son  had 
been  arrested.  Now,  although  the  costs,  charges,  and  damages  were  uncer- 
tain, the  debt  for  which  this  party  had  been  arrested,  must  certainly  haye 
amounted  to  20/.  The  agreement,  therefore,  required  a  stamp.  The  rule  for 
entering  a  nonsuit  must  be  made  absolute. 

LiTTLEDALE,  Taunton,  and  Patteson,  Js.,  concurred.       Rule  absolute. 

■  **  Agreement— where  the  matter  thereof  shall  be  of  the  value  of  20^  or  upwards.'* 


END  OF  HILARY  TERM. 


♦REGULJ;    GENERALES.  [*i] 

HILARY  TERM,  4  W.  4. 

Whsrkas  it  is  proyided  bj  the  statute  8  &  4  W.  4,  c.  42,  s.  1,  that  the  Judges  of  the 
superior  courts  of  common  law  at  Westminster,  or  anj  eight  or  more  of  them,  of  whom 
the  chiefs  of  each  of  the  said  courts  should  be  three,  should  and  might,  bj  any  rule  or 
order  to  be  from  time  to  time  by  them  made,  in  term  or  yacation,  at  any  time  within 
fiye  years  from  the  time  when  the  said  act  should  take  effect,  make  such  alterations  in 
the  mode  of  pleading  in  the  said  courts,  and  in  the  mode  of  entering  and  transcribing 
pleadings,  judgments,  and  other  proceedings  in  actions  at  law,  and  such  regulations  as 
to  the  payment  of  costs,  and  otherwise,  for  carrying  into  effect  the  said  alterations,  as 
to  them  might  seem  expedient,  which  rules,  orders,  and  regulations  were  to  be  lud 
before  both  houses  of  parliament,  as  therein  mentioned,  and  were  not  to  have  effect 
until  six  weeks  after  the  same  should  have  been  so  laid  before  both  houses  of  parliament, 
but  after  that  time  should  be  binding  and  obligatory  on  the  said  courts,  and  aU  other 
courts  of  common  law,  and  be  of  the  like  force  and  effect  as  if  the  proTisions  contained 
therein  had  been  expressly  enacted  by  parliament : 

•  ProTided  that  no  such  rule  or  order  should  haTC  the  effect  of  depriving  any  person  of 
the  power  of  pleading  the  general  issue,  and  of  giring  the  special  matter  in  evidence 
in  any  case  wherein  he  then  was,  or  thereafter  should  be  entitled  so  to  do  by  virtue  of 
any  act  of  parliament  then  or  thereafter  to  be  in  force : 

It  is  therefore  ordered,  that  from  and  after  the  first  day  of  £aster  term  next  inclurive, 
unless  parliament  shall  in  the  mean  time  otherwise  enact,  the  following  rules  and  regu- 
lations, made  pursuant  to  the  said  statute,  shall  be  in  force : — 

I.  GENERAL  RULES  AND  REGULATIONS. 

1.  Every  pleading,  as  well  as  the  declaration,  shall  be  entitled  of  the  day  of  the  month 
ftnd  year  when  the  same  was  pleaded,  and  shall  bear  no  other  time  or  date,  and  every 
declaration  and  other  pleading  shall  also  be  entered  on  the  record  made  up  for  trial,  and 
on  the  judgment  roll,  under  t£e  date  of  the  day  of  the  month  and  year  when  the  same 
respectively  took  place,  and  without  reference  to  any  other  time  or  date,  unless  otherwise 
specially  ordered  by  the  Court  or  a  Judge. 

*2.  No  entry  of  continuance  by  way  of  imparlance,  curia  advisare  vult,  vice- 
eomes  non  misit  breve,  or  otherwise,  shall  be  made  upon  any  record  or  roll  what-   [*ii] 
ever,  or  in  the  pleadings,  except  the  jurata  ponitur  in  respectu,  which  is  to  be 
retained. 

Provided  that  such  regulation  shall  not  alter  or  affect  any  existing  rules  of  practice 
as  to  the  times  of  proceeding  in  the  cause. 

Provided  also,  that  in  all  oases  in  which  a  plea  puis  darrein  continuance  is  now  by 
law  pleadable  in  Banc  or  at  Nisi  Prius,  the  same  defence  may  be  pleaded,  with  an  alle- 
gation that  the  matter  arose  after  the  last  pleading,  or  the  issuing  of  the  jury  process, 
as  the  case  may  be. 

Provided  also,  that  no  such  plea  shall  be  allowed,  unless  accompanied  by  an  affidavit 
that  the  matter  thereof  arose  within  eight  days  next  before  the  pleading  of  such  pleas, 
or  unless  the  Court  or  a  Judge  shall  otherwise  order. 

8.  All  judgments,  whether  interlocutory  or  final,  shall  be  entered  of  record  of  the  day 
of  tiie  month  and  year,  whether  in  term  or  vacation,  when  signed,  and  shall  not  have 
relation  to  any  other  day. 

Provided  that  it  shall  be  competent  for  the  Court  or  a  Judge  to  order  a  judgment  to 
be  entered  nunc  pro  tunc. 

4.  No  entry  shall  be  made  on  record  of  any  warrants  of  attorney  to  sue  or  defend. 

6.  And  whereas  by  the  mode  of  pleading  hereinafter  prescribed,  the  several  disputed 
facts  material  to  the  merits  of  the  case  will,  before  the  trial,  be  brought  to  the  notice  of 
the  respective  parties  more  distinctly  than  heretofore,  and  by  the  said  act  of  the  8  &  4 
W.  4,  c.  42,  8.  28,  the  powers  of  amendment  at  the  trial,  in  oases  of  variance,  in  parti- 
onlars  not  material  to  the  merits  of  the  case,  are  greatly  enlarged : 

Several  counts  shall  not  be  allowed,  unless  a  distinct  subject-matter  of  complaint  is 
intended  to  be  established  in  respect  of  each ;  nor  shaU  several  pleas,  or  avowries,  or 


ii] 
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cognizances,  be  allowed,  unless  »  distinct  ground  of  answer  or  defence  is  intended  to  be 
established  in  respect  of  each. 

Therefore,  counts  founded  on  one  and  the  same  principal  matter  of  complaint,  but 
taried  in  statement,  description,  or  circumstances  only,  are  not  to  be  allowed. 

Ex.  gr. — Counts  founded  upon  the  same  contract,  described  in  one  as  a  contract  with- 
out a  condition,  and  in  another  as  a  contract  with  a  condition,  are  not  to  be  allowed, 
for  they  are  founded  on  the  same  subject-matter  of  complaint,  and  are  only  variations 
in  the  statement  of  one  and  the  same  contract. 

So  counts  for  not  giving,  or  delivering,  or  accepting  a  bill  of  exchange,  in  payment, 
according  to  the  contract  of  sale,  for  goods  sold  and  delivered,  and  for  tiie  price  of  the 
same  goods  to  be  paid  in  money,  are  not  to  be  allowed. 

*So  counts  for  not  accepting  and  paying  for  goods  sold,  and  for  the  price  of  the 
[*iii]  same  goods,  as  goods  bargained  and  sold,  are  not  to  be  allowed. 

But  counts  upon  a  bill  of  exchange,  or  promissory  note,  and  for  the  considera- 
tion of  the  bill  or  note  in  goods,  money,  or  otherwise,  are  to  be  considered  as  founded 
on  distinct  subject-matters  of  complaint,  for  the  debt  and  the  security  are  different  con- 
tracts ;  and  such  counts  are  to  be  allowed. 
Two  counts  upon  the  same  policy  of  insurance  are  not  to  be  allowed. 
But  a  count  upon  a  policy  of  insurance  and  a  count  for  money  had  and  received,  to 
recover  back  the  premium,  upon  a  contract  implied  by  law,  are  to  be  allowed. 
Two  counts  on  the  same  charter-party  are  not  to  be  allowed. 

But  a  count  for  freight  upon  a  charter-party,  and  for  freight  pro  rat&  itineris  upon  a 
contract  implied  by  law,  are  to  be  allowed. 

Counts  upon  a  demise,  and  for  use  and  occupation  of  the  same  land,  for  the  same  time, 
are  not  to  be  allowed. 

Id  actions  of  tort  for  misfeasance  several  counts  for  the  same  injury,  varying  the  de- 
Bcription  of  it,  are  not  to  be  allowed. 

In  the  like  actions  for  nonfeasance,  several  counts  founded  on  varied  statements  of 
the  same  duty,  are  not  to  be  allowed. 

Several  counts  in  trespass  for  acts  committed  at  the  same  time  and  place,  are  not  to 
be  allowed. 

Where  several  debts  are  alleged,  in  indebitatus  assumpsit,  to  be  due  in  respect  of 
several  matters ;  ex.  gr.,  for  wages,  work,  and  labor  as  a  hired  servant,  work  and  labor 
generally,  goods  sold  and  delivered,  goods  bargained  and  sold,  money  lent,  money  paid, 
money  had  and  received,  and  the  like,  the  statement  of  each  debt  is  to  be  considered  as 
amounting  to  a  several  count,  within  the  meaning  of  the  rule  which  forbids  the  use  of 
several  counts,  though  one  promise  to  pay  only  is  alleged  in  consideration  of  all  the 
debts. 

Provided  that  a  count  for  money  due  on  an  account  stated,  may  be  joined  with  any 
other  count  for  a  money  demand,  though  it  may  not  be  intended  to  establish  a  distinct 
subject-matter  of  complaint  in  respect  of  each  of  such  counts. 

The  rule  which  forbids  the  use  of  several  counts,  is  not  to  be  considered  as  precluding 
the  plaintiff  from  alleging  more  breaches  than  one  of  the  same  contract,  in  the  same 
eount. 

Ex.  gr. — ^Pleas,  avowries,  and  cognizances,  founded  on  one  and  the  same  principal 
matter,  but  varied  in  statement,  description,  or  circumstances  only  (and  pleas  in  bar, 
in  replevin,  are  within  the  rule),  are  not  to  be  allowed. 

Pleas  of  solvit  ad  diem,  and  of  solvit  post  diem,  are  both  pleas  of  payment,  varied  in 
the  circumstance  of  time  only,  and  are  not  to  be  allowed. 

But  pleas  of  payment,  and  of  accord  and  satisfaction,  or  of  release,  are  distinct,  and 
are  to  be  allowed. 

*Pleas  of  an  agreement  to  accept  the  security  of  A.  B.  in  discharge  of  the 
[*iv]  plaintiff's  demand,  and  of  an  agreement  to  accept  the  security  of  C.  D.  for  the 
like  purpose,  are  also  distinct,  and  to  be  allowed. 
But  pleas  of  an  agreement  to  accept  the  security  of  a  third  person  in  discharge  of  the 
plaintiff's  demand,  and  of  the  same  agreement,  describing  it  to  be  an  agreement  to  for- 
bear for  a  time,  in  consideration  of  the  same  security,  are  not  distinct ;  for  they  are 
only  variations  in  the  statement  of  one  and  the  same  agreement,  whether  more  or  less 
extensive,  in  consideration  of  the  same  security,  and  not  to  be  allowed. 

In  trespass  quare  clausum  fregit,  pleas  of  soil  and  freehold  of  the  defendant  in  the 
locus  in  quo,  and  of  the  defendant's  right  to  an  easement  there ;  pleas  of  right  of  way, 
of  common  of  pasture,  of  common  of  turbary,  and  of  common  of  estovers,  are  distinct 
and  are  to  be  allowed. 

But  pleas  of  right  of  common  at  all  times  of  the  year,  and  of  such  right  at  particular 
times,  or  in  a  qualified  manner,  are  not  to  be  allowed. 

So  pleas  of  a  right  of  way  over  the  locus  in  quo,  varying  the  termini  or  the  purposes, 
are  not  to  be  allowed. 
Avowries  for  distress  for  rent,  and  for  distress  for  damage  feasant,  are  to  be  allowed. 
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But  aTowries  for  distress  for  rent,  Yftrymg  the  amount  of  rent  reserred,  or  the  times 
at  which  the  rent  is  payable,  are  not  to  be  allowed. 

The  examples,  in  this  and  other  places  specified,  are  given  as  some  instances  only  of 
the  application  of  the  rules  to  which  they  relate ;  but  Uie  principles  contained  in  the 
rules  are  not  to  be  considered  as  restricted  by  the  examples  specified. 

6.  Where  more  than  one  count,  plea,  avowry,  or  cognuance  shall  have  been  used,  in 
apparent  violation  of  the  preceding  rule,  the  opposite  party  shall  be  at  liberty  to  apply 
to  a  Judge,  suggesting  that  two  or  more  of  the  counts,  pleas,  avowries,  or  cognizances 
are  founded  on  the  same  subject-matter  of  complaint,  or  ground  of  answer  or  defence, 
for  an  order  that  all  the  counts,  pleas,  avowries,  or  cognizances  introduced  in  violation 
of  the  rule  be  struck  out  at  the  cost  of  the  party  pleading ;  whereupon  the  Judge  sh&ll 
order  accordingly,  unless  he  shall  be  satisfied,  upon  cause  shown,  that  some  distinct 
subject-matter  of  complaint  is  bon4  fide  intended  to  be  established  in  respect  of  each  of 
such  counts,  or  some  distinct  ground  of  answer  or  defence  in  respect  of  each  of  each 
pleas,  avowries,  or  cognizances,  in  which  case  he  shall  endorse  upon  the  summons,  or 
state  in  his  order,  as  the  case  may  be,  that  he  is  so  satisfied ;  and  shall  also  specify 
the  counts,  pleas,  avowries,  or  cognizances  mentioned  in  such  application  which  shaU 
be  allowed. 

7.  Upon  the  trial,  where  there  is  more  than  one  count,  plea,  avowry,  or  cognizance 
upon  the  record,  and  the  party  pleading  fails  to  establish  a  distinct  subject-matter  of 
complaint  in  respect  of  each  count,  or  some  distinct  ground  of  answer  or  defence  in 
respect  of  each  plea,  avowry,  or  ^cognizances  a  verdict  and  judgment  shall  pass 
against  him  upon  each  plea,  count,  avowry,  or  cognizance,  which  he  shall  have  so  [*v] 
failed  to  establish,  and  he  shall  be  liable  to  the  other  party  for  all  the  costs  occa- 
sioned by  such  count,  plea,  avowry,  or  cognizance,  including  those  of  the  evidence,  S8 
well  as  those  of  the  pleadings ;  and,  further,  in  all  cases  in  which  an  application  to  a 
Judge  has  been  made  under  the  preceding  rule,  and  any  count,  plea,  avowry,  or  cogni- 
zance allowed  as  aforesaid,  upon  the  ground  that  some  distinct  subject-matter  of  com- 
plaint was  bon&  fide  intended  to  be  established  at  the  trial  in  respect  of  each  count  so 
allowed,  or  some  distinct  ground  of  answer  or  defence  in  respect  of  each  plea,  avowry, 
or  cognizance  so  allowed,  if  the  Court  or  Judge,  before  whom  the  trial  is  had,  shall  be 
of  opinion  that  no  such  distinct  subject-matter  of  complaint  was  bona  fide  intended  to 
be  established  in  respect  of  each  count  so  allowed,  or  no  such  distinct  ground  of  answer 
or  defence  in  respect  of  each  plea,  avowry,  or  cognizance  so  allowed,  and  shall  so  certify 
before  final  judgment,  such  party  so  pleading  shall  not  recover  any  costs  upon  the  issae 
or  issues  upon  which  he  succeeds,  arising  out  of  any  count,  plea,  avowry,  or  cognizance 
with  respect  to  which  the  Judge  shall  so  certify. 

8.  The  name  of  a  county  shall,  in  all  cases,  be  stated  in  the  margin  of  a  declaration, 
and  shall  be  taken  to  be  the  Tenue  intended  by  the  plaintiff;  and  no  Tenue  shall  be 
stated  in  the  body  of  the  declaration,  or  in  any  subsequent  pleading. 

Provided  that,  in  cases  where  local  description  is  now  required,  such  local  description 
shall  be  given. 

9.  In  a  plea,  or  subsequent  pleading,  intended  to  be  pleaded  in  bar  of  the  whole  ao- 
tion  generally,  it  shall  not  be  necessary  to  use  any  allegation  of  actionem  non,  or  to  the 
like  effect,  or  any  prayer  of  judgment ;  nor  shall  it  be  necessary,  in  any  replication  or 
subsequent  pleading,  intended  to  be  pleaded  in  maintenance  of  the  whole  action,  to  use 
any  allegation  of  **  preclndi  non,*'  or  to  the  like  effect,  or  any  prayer  of  judgment ;  and 
all  pleas,  replications,  and  subsequent  pleadings,  pleaded  without  such  formal  parts  as 
aforesaid,  shall  be  taken,  unless  otherwise  expressed,  as  pleaded  respectively  in  bar  of 
the  whole  action,  or  in  maintenance  of  the  whole  action.  Provided  that  nothing  herem 
contained  shall  extend  to  cases  where  an  estoppel  is  pleaded. 

10.  No  formal  defence  shall  be  required  in  a  plea,  and  it  shall  commence  as  follows: 
<<The  said  defendant,  by  ,  his  attorney,  for,  "in  person,"  &c,]  says  that" 

11.  It  shall  not  be  necessary  to  state,  in  a  second  or  other  plea  or  avowry,  that  it  is 
pleaded  by  leare  of  the  Court,  or  according  to  the  form  of  the  statute,  or  to  that  effect 

12.  No  protestation  shall  hereafter  be  made  in  any  pleading ;  but  either  party  shall 
be  entitled  to  the  same  advantage  in  that  or  other  actions,  as  if  a  protestation  had  been 
made. 

*18  All  special  traverses,  or  traverses  with  an  inducement  of  affirmative  mat- 
ter, shall  conclude  to  the  country.  [*vi] 

Provided  that  this  regulation  shall  not  preclude  the  opposite  party  from  plead- 
ing over  to  the  inducement,  when  the  traverse  is  immaterial. 

14.  The  form  of  a  demurrer  shall  be  as  follows :  **  The  said  defendant,  by  »  his 

attorney  [or,  *<in  person,"  &c.,  or,  <* plaintiff,"]  says,  that  the  declaration  [or,  "plea,*' 
&C.1  is  not  sufficient  in  law,"  showing  the  special  causes  of  demurrer,  if  any. 

The  form  of  a  joinder  in  demurrer  shall  be  as  follows  :  **  The  said  plaintiff  [or,  ''  defen- 
dant,"] says,  that  the  declaration  [or,  **plea,"  &c.]  is  sufficient  in  law." 

16.  The  entry  of  proceedings  on  the  record  for  trial,  or  on  the  judgment  roll  (accord- 
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ing  to  the  natore  of  the  ease),  shall  be  taken  to  be,  and  shall  be  in  fact,  the  first  entry  of 
the  proceeding  in  the  cause,  or  of  any  part  thereof,  upon  record,  and  no  fees  shall  be 
payable  in  respect  of  any  prior  entry  made,  or  supposed  to  be  made,  on  any  roll  or 
record  whateTer. 

16.  No  fees  shall  be  charged  in  respect  of  more  thanoue  issue  by  any  of  the  officers  of 
the  Court,  or  of  any  Judge  at^the  assizes,  or  any  other  officer,  in  any  action  of  assump- 
sit, or  in  any  action  of  debt  on  simple  contract,  or  in  auy  action  on  the  case. 

17.  When  money  is  paid  into  Court,  such  payment  shall  be  pleaded  in  all  cases,  and 
as  near  as  may  be,  in  the  following  form,  mutatis  mutandis : — 

"  C.  D.    )  The  day  of  .     The  defendant,  by 

at&       y         ,  his  attorney  [or,  "  in  person,"  &c.],  says  that  the  plaintiff  ought  not 
A.  B.    j  further  to  maintain  his  action,  because  the  defendant  now  brings  into  Court 
the  sum  of  £  ,  ready  to  be  paid  to  the  plaintiff.    And  the  defendant  further  says, 

that  the  plaintiff  has  not  sustained  damages  [or,  in  actions  of  debt,  *'  that  he  is  not  in- 
debted to  the  plaintiff,"]  to  a  greater  amount  than  the  said  sum,  &c.,  in  respect  of  the 
cause  of  action  in  the  declaration  mentioned,  and  this  he  is  ready  to  verify.  Wherefore 
he  prays  judgment  if  the  plaintiff  ought  further  to  maintain  his  action." 

18.  No  rule  or  Judge's  order  to  pay  money  into  Court  shall  be  necessary,  except  under 
the  3  &  4  W.  4,  c.  42,  s.  21,  but  the  money  shall  be  paid  to  the  proper  officer  of  each 
Court,  who  shall  give  a  receipt  for  the  amount  in  the  margin  of  the  plea,  and  the  said 
sum  shall  be  paid  out  to  the  plaintiff  on  demand. 

19.  The  plaintiff,  after  the  delivery  of  a  plea  of  payment  of  money  into  Court,  shall  be 
at  liberty  to  reply  to  the  same  by  accepting  the  sum  so  paid  into  Court  in  full'  satisfac- 
tion and  discharge  of  the  cause  of  action  in  respect  of  which  it  has  been  paid  in,  and  he 

shall  be  at  liberty,  in  that  ^case,  to  tax  his  costs  of  suit,  and,  in  case  of  non- 
[*Tii]  payment  thereof  within  forty-eight  hours,  to  sign  judgment  for  his  costs  of  suit 

so  taxed,  or  the  plaintiff  may  reply  **  that  he  has  sustained  damages  [or,  **  that 
the  defendant  is  indebted  to  him,"  as  the  case  may  be],  to  a  greater  amount  than  the 
said  sum ;"  and  in  the  event  of  an  issue  thereon  being  found  for  the  defendant,  the  de- 
fendant shall  be  entitled  to  judgment,  and  his  costs  of  suit. 

20.  In  all  cases  under  the  8  &  4  W.  4,  c.  42,  s.  10,  in  which,  after  a  plea  in  abatement 
of  the  non-joinder  of  another  person,  the  plaintiff  shall,  without  having  proceeded  to 
trial  on  an  issue  thereon,  commence  another  action  against  the  defendant  or  defendants 
in  the  action  in  which  such  plea  in  abatement  shall  have  been  pleaded,  and  the  person 
or  persons  named  in  such  plea  in  abatement  as  joint  contractors,  the  commencement  of 
the  declaration  shall  be  in  the  following  form : — "  [Venue.]  A.  B.,  by  E.  F.,  his  attor^ 
ney  [or,  '*  in  his  own  proper  person,"  &c.],  complains  of  C.  D.  and  G.  H.,  who  have 
been  summoned  to  answer  the  said  A.  B.,  and  which  said  C.  D.  has  heretofore  pleaded 
in  abatement  the  non-joinder  of  the  said  G.  H.,"  &c.  [the  same  form  to  be  used,  mutatis 
mutandis,  in  case  of  arrest  or  detainer]. 

21.  In  all  actions  by  and  against  assignees  of  a  bankrupt  or  insolvent,  or  executors 
or  administrators,  or  persons  authorized  by  act  of  parliament  to  sue  or  be  sued  as  nomi- 
nal parties,  the  character  in  which  the  plaintiff  or  defendant  is  stated  on  the  record  to 
sue  or  be  sued  shall  not  in  any  case  be  considered  as  in  issue,  unless  specially  denied. 

PLEADINGS  IN  PABTICULAB  ACTIONS. 

I.   ASSUMPSIT. 

In  all  actions  of  assumpsit,  except  on  bills  of  exchange  and  promissory  notes,  the  plea 
of  non-assumpsit  shall  operate  only  as  a  denial  in  fact  of  the  express  contract  or  promise 
alleged,  or  of  the  matters  of  fact  from  which  the  contract  or  promise  alleged  may  be  im- 
plied by  law. 

Ex.  gr. — In  an  action  on  a  warranty,  the  plea  will  operate  as  a  denial  of  the  fact  of 
the  warranty  having  been  given  upon  the  alleged  consideration,  but  not  of  the  breach ; 
and  in  an  action  on  a  policy  of  insurance,  of  the  subscription  to  the  alleged  policy  by 
the  defendant,  but  not  of  the  interest,  of  the  commencement  of  the  risk,  of  the  loss,  or  of 
the  alleged  compliance  with  warranties. 

In  actions  against  carriers  and  other  bailees,  for  not  delivering  or  not  keeping  goods 
safe,  or  not  returning  them  on  request,  and  in  actions  against  agents  for  not  accounUng, 
the  plea  will  operate  as  a  denial  of  any  express  contract  to  the  effect  alleged  in  the  de- 
claration, and  of  such  bailment  or  employment  as  would  raise  a  promise  in  law  to  the  effect 
alleged,  but  not  of  the  breach.  In  an  action  of  indebitatus  assumpsit  for  *goods 
[^▼iii]  sold  and  delivered,  the  plea  of  non-assumpsit  will  operate  as  a  denial  of  the  sale 
and  delivery  in  point  of  fact ;  in  the  like  action  for  money  had  and  received,  it 
will  operate  as  a  denial  boUi  of  the  receipt  of  the  money  and  the  existence  of  those  facts 
which  makes  such  receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff. 

2.  In  all  actions  upon  bills  of  exchange  and  promissory  notes,  the  plea  of  i\on-assump- 
sit  shall  be  inadmissible.    In  such  actions,  therefore,  a  plea  in  denial  must  traverao 
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some  matter  of  fact;  e.  g,  the  drawing  or  making,  or  endorsing,  or  accepting,  or  pre- 
senting, or  notice  of  dishonor  of  the  bill  or  note. 

8.  In  every  species  of  assumpsit,  all  matters  in  confession  and  avoidance,  inclading 
not  only  those  by  way  of  discharge,  but  those  which  show  the  transaction  to  be  either 
yoid  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be  specially 
pleaded.  Ex.  gr. :  Infancy — coverture — ^release — payment — performance — illegality  of 
consideration,  either  by  statute,  or  common  law— -drawing,  endorsing,  accepting.  &c., 
bills  or  notes  by  way  of  accommodation — set-off — mutual  credit — ^unseaworthiness— mis- 
representation— concealment— deviation — and  various  other  defences,  must  be  pleaded, 

4.  In  actions  on  policies  of  assurance  the  interest  of  the  assured  may  be  averred  thus: 
"  That  A.,  B.,  C,  and  D.,  or  some  or  one  of  them,  were  or  was  interested/'  &c.;  and  it 
may  also  be  averred,  **  that  the  insurance  was  made  for  the  use  and  benefit,  and  on  the 
account,  of  the  person  or  persons  so  interested." 

IX.    IV  COVBNANT  AND  DKBT. 

1.  In  debt  on  specialty  or  covenant,  the  plea  of  non  est  factum  shall  operate  as  a  de- 
nial of  the  execution  of  the  deed  in  point  of  fact  only ;  and  all  other  defences  shall  be 
specially  pleaded,  including  matters  which  make  the  deed  absolutely  void,  as  well  as 
those  which  make  it  voidable. 

2.  The  plea  of  **  nil  debet"  shall  not  be  allowed  in  any  action. 

8.  In  actions  of  debt  on  simple  contract,  other  than  on  bills  of  exchange  and  promis- 
sory notes,  the  defendant  may  plead  that  **  he  never  was  indebted  in  manner  and  form 
as  in  the  declaration  alleged ;"  and  such  plea  shall  have  the  same  operation  as  the  plea 
of  non-assumpsit  in  indebitatus  assumpsit;  and  all  matters  in  confession  and  avoidance 
shall  be  pleaded  specially,  as  above  directed  in  actions  of  assumpsit 

4.  In  other  actions  of  debt,  in  which  the  plea  of  nil  debet  has  been  hitherto  allowed, 
including  those  on  bills  of  exchange  and  promissory  notes,  the  defendant  shall  deny 
specifically  some  particular  matter  of  fact  alleged  in  the  declaration,  or  plead  specially 
in  confession  and  avoidance. 

*in.  DBTiNUB.  r*ix] 

The  plea  of  non  detinet  shall  operate  as  a  denial  of  the  detention  of  the  goods  by  the 
defendant,  but  not  of  the  plaintiff's  property  therein ;  and  no  other  defence  than  such 
denial  shall  be  admissible  under  that  plea. 

IV.  ur  OASi. 

1.  In  actions  on  the  case,  the  plea  of  not  guilty  shall  operate  as  a  denial  only  of  the 
breach  of  duty,  or  wrongful  act  alleged  to  have  been  committed  by  the  defendant,  and 
not  of  the  facts  stated  in  the  inducement ;  and  no  other  defence  than  such  denial  shall 
be  admissible  under  that  plea :  all  other  pleas  in  denial  shall  take  issue  on  some  parti- 
cular matter  of  fact  alleged  in  the  declaration.  Ex.  gr. — In  an  action  on  the  case  for  a 
nuisance  to  the  occupation  of  a  house,  by  carrying  on  an  offensive  trade,  the  plea  of  not 
guilty  will  operate  as  a  denial  only  that  tiie  defendant  carried  on  the  alleged  trade  in 
such  a  way  as  to  be  a  nuisance  to  the  occupation  of  the  house,  and  will  not  operate  as  a 
denial  of  the  plaintiff's  occupation  of  the  house.  In  an  action  on  the  case  for  obstruct- 
ing a  right  of  way,  such  plea  will  operate  as  a  denial  of  the  obstruction  only,  and  not 
the  plaintiff's  right  of  way ;  and,  in  an  action  for  converting  the  plaintiff's  goods,  the 
conversion  only,  and  not  the  plaintiff's  title  to  the  goods.  In  an  action  of  slander  of 
the  plaintiff,  in  his  office,  profession,  or  trade,  the  plea  of  not  guilty  will  operate  to  the 
same  extent  precisely  as  at  present,  in  denial  of  speaking  the  words,  of  speaking  them 
maliciously,  and  in  the  sense  imputed,  and  with  reference  to  the  plaintiff's  office,  pro- 
fession or  trade ;  but  it  will  not  operate  as  a  denial  of  the  fact  of  the  plaintiff  holding  the 
office,  or  being  of  the  profession  or  trade  alleged.  In  actions  for  an  escape,  it  will 
operate  as  a  denial  of  the  neglect  or  default  of  the  sheriff  or  his  officers,  but  not  of  the 
debt,  judgment  or  preliminary  proceedings.  In  this  form  of  action  against  a  oarrier, 
the  plea  of  not  guilty  will  operate  as  a  denial  of  the  loss  or  damage,  but  not  of  tiie 
receipt  of  the  goods  by  the  defendant  as  a  carrier  for  hire,  or  of  the  purpose  for  which 
they  were  received. 

2.  All  matters  in  confession  and  avoidance  shall  be  pleaded  specially,  as  in  actions  of 
assumpsit. 

v.  IN  TKESPASS. 

1.  In  actions  of  trespass  quare  clausum  fregit,  the  close  or  place  in  which,  &o.,  must 
be  designated  in  the  declaration  by  name  or  abuttals,  or  other  description ;  in  failure 
whereof  the  defendant  may  demur  specially. 

2.  In  actions  of  trespass  quare  clausum  fregit,  the  plea  of  not  guilty  shall  operate  as 
a  denial  that  the  defendant  committed  the  trespass  alleged  in  the  place  mentioned,  but 
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not  as  a  denial  of  the  plaintiff's  poBsession  or  right  of  possession  of  that  place,  which, 
if  intended  to  be  denied,  must  be  traversed  specially. 

p4(  <l  8.  *In  actions  of  trespass  de  bonis  asportatis,  the  plea  of  not  guilty  shall  ope- 

L  ^J      rate  as  a  denial  of  the  defendant  haying  committed  the  trespass  alleged,  by 
taking  or  damaging  the  goods  mentioned,  but  not  of  the  plaintiff's  property  therein. 

4.  Where,  in  an  action  of  trespass  quare  clansnm  fregit,  the  defendant  pleads  a  right 
of  way  with  carriages  and  cattle,  and  on  foot,  in  the  same  plea,  and  issue  is  taken 
thereon,  the  plea  shall  be  taken  distributively  ;  and  if  a  right  of  way  with  cattle  or  on 
foot  only  shall  be  found  by  the  jury,  a  verdict  shall  pass  for  the  defendant  in  respect  of 
such  of  the  trespasses  proved  as  shall  be  justified  by  the  right  of  way  so  found,  and 
for  the  plaintiff  in  respect  of  such  of  the  trespasses  as  shall  not  be  so  justified. 

6.  And  where,  in  an  action  of  trespass  quare  olausum  fregit,  the  defendant  pleads  a 
light  of  common  of  pasture  for  divers  kinds  of  cattle;  ex.  gr.,  horses,  sheep,  oxen,  and 
cows, — and  issue  is  taken  thereon,  if  a  right  of  common  for  some  particular  kind  of 
commonable  cattle  only  be  found  by  the  jury,  a  verdict  shall  pass  for  the  defendant  in 
respect  of  such  of  the  trespasses  proved  as  shall  be  justified  by  the  right  of  common  so 
found,  and  for  the  plaintiff  in  respect  of  the  tres^Jasses  which  shall  not  be  so  justified. 

6.  And  in  all  actions  in  which  such  right  of  way  or  common  as  aforesaid,  or  other 
similar  right  is  so  pleaded,  that  the  allegations  as  to  the  extent  of  the  right  are  capable 
of  being  construed  distributively,  they  shall  be  taken  distributively. 

Provided,  nevertheless,  that  nothing  contained  in  the  fifth,  sixth,  or  seventh  of  the 
above-mentioned  general  rules  and  regulations,  or  in  any  of  the  above-mentioned  rules 
or  regulations  relating  to  pleading  in  particular  actions,  shall  apply  to  any  case  in  which 
the  declaration  shall  bear  date  before  the  first  day  of  Easter  term  next 

Issues,  judgments,  and  other  proceedings  in  actions  commenced  by  process  under  2 
W.  4,  c.  89,  shall  be  in  the  several  forms  in  the  schedule  hereunto  annexed,  or  to  the  like 
effect,  mutatis  mutandis.  Provided  that,  in  case  of  non-compliance,  the  Court  or  a 
Judge  may  give  leave  to  amend. 


Form  or  ak  Issui  ix  the  Kisq'b  Bikch,  Comhon  Plbas,  or  Excheqtjir. 

In  the  King's  Bench ;  or. 
In  the  Common  Pleas ;  or, 
In  the  Exchequer. 

The*  day  of  ,  in 

the  year  of  our  Lord  18  . 
[Venue.]  A.  B.,  by  E.  P.,  his  attorney  [or,  in  his  own  proper  person,  or  byE.  P.,  who 
p^-i  is  admitted  by  the  Court  here  to  prosecute  for  the  said  *A.  B.,  who  is  an  infant 
L^^J  within  the  age  of  twenty -one  years,  as  the  next  friend  of  the  said  A.  B.,  as  the  case 
may  be],  complains  of  C.  D.,  who  has  been  summoned  to  answer  the  said  A.  B.  [or, 
arrested  or  detained  in  custody],  by  virtue  [or,  served  with  a  copy,  as  the  case  may  be], 
of  a  writ  issued  on^  the  day  of  ,  in  the  year  of  our  Lord  18    , 

out  of  the  Court  of  our  Lord  the  King  before  the  King  himself,  at  Westminster  [or,  out 
of  the  Court  of  our  Lord  the  King  before  his  Justices  at  Westminster,  or,  out  of  the 
Court  of  our  Lord  the  King  before  the  Barons  of  his  Exchequer  at  Westminster,  as  the 
ease  may  be],  for  that 

[Copy  the  declaration  from  these  words  to  the  end,  and  the  plea  and  subsequent  plead- 
ings, to  the  joinder  of  issues.] 

Thereupon  the  sheriff  is  commanded  that  he  cause  to  come  here,  on  the 
day  of  ,  twelve,  &o.,  by  whom,  &c.,  and  who  neither,  &o.,  to  recognise,  &c., 

because  as  well,  &o. 

No.  IL 

Form  of  Nisi  Prius  Record,  ih  the  King's  Bench,  Common  Pleas,  or  Exchequer. 

[The  plaeita  are  to  be  omitted.  Copy  the  issue  to  the  end  of  the  award  of  the  venire, 
and  proceed  as  follows: — ] 

Afterwards,  on  the«  day  of  ,  in  the  year  ,  the  jury  be- 

tween the  parties  aforesaid  is  respited  here  until  the^  day  of  , 

unless  shall  first  come  on  the*  day  of  ,  at 

,  according  to  the  form  of  the  statute  in  sueh  case  made  and  provided  for 
default  of  the  jurors,  because  none  of  them  did  appear.  Therefore  let  the  sheriff  have 
the  bodies  of  the  sud  jurors  accordingly. 


[The  postea  is  to  be  in  the  usual  form.] 

>  Data  of  deelanttion. 

>  Dftt0  of  flnt  writ 
'  TmIo  of  dlatrlngM,  or  babesi  corpora. 


*  Data  of  deelMwtion.  i  Roturn  day  of  dirtrlngas,  or  habeas  corpora. 

b  Dato  of  flnt  writ  -  •  FIrrt  day  of  aitttnga,  or  oommiBdon  day  of  astlxea. 


476  5  Babnewall  &  Adolphus.  [xi 

No.  ni. 

FOBM  OF  JUDOMBNT  FOE  THB   PlAIKTIFF  IN  AbSTJMPSIT. 

[Copy  the  issue  to  the  end  of  the  award  of  the  Tenire,  andprooeed  as  follows:—] 
Afterwards,  the  jury  between  the  parties  is  respited  until  the*  day  of 

,  unless  shall  first  come  on  the^  day  of 

,  at  ,  according  to  the  form  of  the  statute  in  that  case  made  and  provided 

for  default  of  the  jurors,  because  none  of  them  did  appear. 

Afterwards,  on  the"  day  of  ,  came  the  parties  aforesaid,  by 

their  respectiTe  attorneys  aforesaid  [or  as  the  case  may  be],  and  ,  before 

whom  the  said  issue  was  tried,  hath  sent  hither  his  record  had  before  him  in  theee 
words : — 

[Copy  postea.] 

Therefore  it  is  considered,  that  the  said  A.  B.  do  recoTer  against  the  said  C.  D.  his 
Bud  damages,  costs,  and  charges  by  the  jurors  aforesaid,  in  form  ^aforesaid,  r*^::! 
assessed,  also  /.  for  his  costs  and  charges,  by  the  Court  here  adjudged  of   I-       -^ 

increase  to  the  said  A.  B.,  with  his  assent;  which  said  damages,  costs,  and  charges  in 
the  whole  amount  to  /. ;  and  the  said  C.  D.  in  mercy,  &o. 

No.  IV. 

Form  of  the  Issue,  whek  it  is  dibbotbd  to  be  tbibd  bt  the  Shebiff. 

After  the  joinder  of  issue,  proceed  as  follows: — And  forasmuch  as  the  sum  sought  to 
be  recovered  in  this  suit,  and  endorsed  on  the  said  writ  of  summons,  does  not  exceed 
20/.,  hereupon,  on  the<i  day  of  ,  in  the  year  ,  pursuant  to 

the  statute  in  that  case  made  and  provided,  the  sheriff  [or  the  Judge  of  , 

being  a  Court  of  record  for  the  recovery  of  debt  in  the  said  county,  as  the  case  may  be], 
is  commanded  that  he  summon  tweWe,  &c.,  who  neither,  &c.,  who  shall  be  sworn  truly 
to  try  the  issue  above  joined  between  the  parties  aforesaid,  and  that  he  proceed  to  tiy 
such  issue  accordingly,  and  when  the  same  shall  have  been  tried,  that  he  make  known 
to  the  Court  here  what  shall  have  been  done  by  virtue  of  the  writ  of  our  Lord  the  King 
to  him  in  that  behalf  directed,  with  the  finding  of  the  jury  thereon  endorsed,  on  the 
day  of  ,  &o. 

No.  V. 

POBM  OF  WbIT  of  TbIAL. 

William  the  Fourth,  by,  &c.     To  the  sheriff  of  our  county  of 
[or,  to  the  Judge  of  ,  being  a  court  of  record  for  the  recovery  of  debt  in 

our  county  of  ,  [as  the  case  may  be.] 

Whereas,  A.  B.,  in  our  Court  before  us  at  Westminster  [or,  in  our  Court  before  our 
Justices  at  Westminster ;  or,  in  our  Court  before  the  Barons  of  our  Exchequer  at 
Westminster,  as  the  case  may  be],  on  the*  day  of  last,  impleaded 

C.  D.  in  an  action  on  promises  [or  as  the  case  may  be],  for  that  whereas  one,  &o. 
[here  recite  the  declaration  as  in  a  writ  of  inquiry],  and  thereupon  he  brought  suit. 
And  whereas  the  defendant,  on  the  day  of  last,  by  , 

his  attorney  [or  as  the  case  may  be],  came  into  our  said  Court,  and  said  [here  recite  the 
pleas  and  pleading  to  the  joinder  of  issue],  and  the  plaintiff  did  the  like.  And  whereas 
the  sum  sought  to  be  recovered  in  the  said  action,  and  endorsed  on  the  writ  of  summons 
therein,  does  not  exceed  20/.,  audit  is  fitting  that  the  issue  above  joined  should  be  tried 
before  you  the  said  sheriff  of  [or.  Judge,  as  the  case  may  be]  :  We  therefore,  pursuant 
to  the  statute  in  such  case  made  and  provided,  command  you  that  you  do  summon 
twelve  free  and  lawful  men  of  your  county,  duly  qualified  according  to  law,  who  are  in 
no  wise  akin  to  the  pluntiff  or  to  the  defendant,  who  shall  be  sworn  truly  to  try  the 
said  issue  joined  between  the  parties  aforesaid,  and  that  you  proceed  to  try  snob  issue 
accordingly ;  ^and  when  the  same  shall  have  been  tried  in  manner  aforesaid,  we  r4t.:::i 
command  you  that  you  make  known  to  us  at  Westminster  [or,  to  our  Justices  L  ^  J 
at  Westminster ;  or,  to  the  Barons  of  our  said  Exchequer,  as  the  case  may  bel  what 
shall  have  been  done  by  virtue  of  this  writ,  with  the  finding  of  the  jury  hereon  endorsed, 
on  the  day  of  next.    Witness  ,  at  West- 

minster, the  day  of  ,  in  the  year  of  our  reign. 

»  R«ttini  of  distrlngaa,  or  habeM  corpora.  d  Teste  of  writ  of  trUI. 

b  Day  of  slulnga,  or  nUi  prioB.  •  Date  of  flnt  writ  of  ■ommoiiB. 

c  Dajr  of  iigning  final  Jadgment. 
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No.  vi. 

POBM  OF  EUDOBflinNT  THEBJEOH  07  THl  VeBDIOT. 

Afterwards,  on  the*  day  of  ,  in  the  year  ,  before  me,  sheriff  of 

the  oonnty  of  [or.  Judge  of  the  Court  of  ],  ,  came,  as  well  the 

within  named  plaintiff  as  the  within  named  defendant,  by  their  respeotiye  attorneys 
within  named  [or  as  the  case  may  be]  ;  and  the  jurors  of  the  jury  by  me  duly  summoned, 
as  within  commanded,  also  came,  and,  being  duly  sworn  to  try  the  said  issue  within 
mentioned,  on  their  oath  said,  that 

No.  vn. 

Form  or  Exdo&sucknt  thb&bon,  in  casb  a  Nonsuit  takes  plaoi. 

[After  the  words  "duly  sworn  to  try  the  issue  within  mentioned,"  proceed  asfol- 

ws:— ] 
and  were  ready  to  give  their  Tordict  in  that  behalf;  but  the  said  A.  B.,  being  solemnly 
called,  came  not,  nor  did  he  ftirther  prosecute  his  said  suit  against  the  said  G.  D. 

No.  VIII. 
Fork  ot  Jvdombnt  for  the  Plaimtitv  after  Trial  bt  the  Sheriff. 

[Copy  the  issae,  and  then  proceed  as  follows : — ] 

Afterwards,  on  the^  day  of  ,  in  the  year  ,  came  the  parties 

aforesaid,  by  their  respective  attorneys  aforesaid  [or  as  the  case  may  be],  and  the  said 
sheriff  [or.  Judge,  as  the  case  may  be]  before  whom  the  said  issue  came  on  to  be  tried, 
hath  sent  hither  the  said  last-mentioned  writ,  with  an  endorsement  thereon ;  which  said 
endorsement  is  in  these  words  ;  to  wit, 

[Copy  the  endorsement] 
Therefore  it  is  considered,  &c.  [in  the  same  form  as  before]. 


[♦liv]  *REGULiE   GENERALES. 

HILARY  TERM,  4  W.  4. 

It  is  ordered,  that  ftrom  and  after  the  first  day  of  Easter  term  next  indusiTe,  the  fol- 
lowing rules  shall  be  in  force  in  the  Court  of  King's  Bench,  Common  Pleas,  and  Exche- 
qaer  of  Pleas,  and  Courts  of  Error  in  the  Exchequer  Chamber. 

1.  No  demurrer,  nor  any  pleading  subsequent  to  the  declaration,  shall  in  any  case  be 
flled  with  any  officer  of  the  Court,  but  the  same  shall  always  be  deUvered  between  the 
parties. 

2.  In  the  margin  of  e^ery  demurrer,  before  it  is  signed  by  counsel,  some  matter  of 
law  intended  to  be  argued  shall  be  stated ;  and  if  any  demurrer  shall  be  delivered  with- 
out such  statement,  or  with  a  frivolous  statement,  it  may  be  set  aside  as  irregular  by 
the  Court  or  a  Judge,  and  leave  may  be  given  to  sign  judgment  as  for  want  of  a  plea. 

Provided,  that  the  party  demurring  may,  at  the  time  of  the  argument,  insist  upon 
any  further  matters  of  law,  of  which  notice  shall  have  been  given  to  the  Court  in  the 
usual  way. 

8.  No  rule  for  joinder  in  demurrer  shall  be  required;  but  the  party  demurring  may 
demand  a  joinder  in  demurrer,  and  the  opposite  party  shall  be  bound,  within  four  days 
after  such  demand,  to  delurer  the  same ;  otiierwise  judgment. 

4.  To  a  joinder  in  demurrer  no  signature  of  a  serjeant  or  other  oonnsel  shall  be  ne- 
eessary,  nor  any  fee  allowed  in  respect  thereof. 

6.  The  issue  or  demurrer  book  shall  on  all  occasions  be  made  up  by  the  suitor,  his 
attorney  or  agent,  as  the  case  may  be,  and  not,  as  heretofore,  by  any  officer  of  the 
Court 

6.  No  motion  or  rule  for  a  concilium  shall  be  required ;  but  demurrers,  as  well  as  all 
special  cases  and  special  verdicts,  shall  be  set  down  for  argument,  at  the  request  of 
either  party,  with  the  Clerk  of  the  Rules,  in  the  King's  Bench  and  Exchequer,  and  a 
Secondary  in  the  Common  Pleas,  upon  payment  of  a  fee  of  If. ;  and  notice  thereof  shall 
be  given  forthwith  by  such  party  to  the  opposite  party. 

7.  Four  clear  days  before  the  day  appointed  for  argument,  the  plaintiff  shall  deliver 
Mples  of  the  demurrer  book,  special  case,  or  special  verdict,  to  the  Lord  Chief  Justice 
of  the  King's  Bench  or  Common  Pleas,  or  Lord  Chief  Baron,  as  the  case  may  be,  and 

•  Day  of  trlaL  ^  Day  of  sigiiing  jodgmeiit* 
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the  senior  Judge  of  the  Court  *in  which  the  action  is  brought ;  and  the  defen- 
dant shall  deliver  copies  to  the  other  two  Judges  of  the  Court  next  in  seniority ;  [*xt] 
and  in  default  thereof  by  either  party,  the  other  party  may,  on  the  day  following, 
deliver  such  copies  as  ought  to  have  been  so  delivered  by  the  party  making  default ; 
and  the  party  making  default  shall  not  be  heard  until  he  shall  have  paid  for  such  copies, 
or  deposited  with  the  Clerk  of  the  Rules  in  the  King's  Bench  and  Exchequer,  or  the 
Secondary  in  the  Common  Pleas,  as  the  case  may  be,  a  sufficient  sum  to  pay  for  such 
copies. 

8.  Where  a  defendant  shall  plead  a  plea  of  judgment  recovered  in  another  Court,  he 
shall,  in  the  margin  of  such  plea,  state  the  date  of  such  judgment,  and,  if  such  judgment 
shall  be  in  a  Court  of  Record,  the  number  of  the  roll  on  which  such  proceedings  are 
entered,  if  any ;  and  in  default  of  his  so  doing,  the  plaintiff  shall  be  at  liberty  to  sign 
judgment  as  for  want  of  a  plea ;  and  in  case  the  same  be  falsely  stated  by  the  defendant, 
the  plaintiff,  on  producing  a  certificate  from  the  proper  officer,  or  person  having  the 
custody  of  the  records  or  proceedings  of  the  Court  where  suoh  judgment  is  alleged  to 
have  been  recovered,  that  there  is  no  such  record  or  entry  of  a  judgment  as  therein 
stated,  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea,  by  leave  of  the  Court 
or  a  Judge. 

9.  No  writ  of  error  shall  be  a  supersedeas  of  execution  until  service  of  the  notice  of 
the  allowance  thereof,  containing  a  statement  of  some  particular  ground  of  error  in- 
tended to  be  argued. 

Provided  that,  if  the  error  stated  in  such  notice  shall  appear  to  be  frivolous,  the  Court, 
or  a  Judge  upon  summons,  may  order  execution  to  issue. 

10.  No  rule  to  certify  or  transcribe  the  record  shall  be  necessary ;  but  the  plaintiff  in 
error  shall,  within  twenty  days  after  the  allowance  of  the  writ  of  error,  get  the  trans- 
cript prepared  and  examined  with  the  Clerk  of  the  Errors  of  the  Court  in  which  the 
judgment  is  given,  and  pay  the  transcript  money  to  him :  in  default  whereof,  the  defen- 
dant in  error,  his  executors  or  administrators,  shall  be  at  liberty  to  sign  judgment  of 
non  pros.  The  Clerk  of  the  Errors  shall,  after  payment  of  the  transcript  money,  deliver 
the  writ  of  error,  when  returnable,  with  the  transcript  annexed,  to  the  Clerk  of  the 
Errors  of  the  Court  of  Error. 

11.  No  rule  to  allege  diminution,  nor  rule  to  assign  errors,  nor  scire  facias  quare  exe- 
outionem  non,  shall  be  necessary,  in  order  to  compel  an  assignment  of  errors ;  but, 
within  eight  days  after  the  writ  of  error,  with  the  transcript  annexed,  shall  have  been 
delivered  to  the  Clerk  of  the  Errors  of  the  Court  of  Error,  or  to  the  Signer  of  the  Writs 
in  the  King*s  Bench,  in  cases  of  error  to  that  Court,  or  within  twenty  days  after  the 
allowance  of  the  writ  of  error,  in  cases  of  error  coram  nobis,  or  coram  vobis,  the  plain- 
tiff in  error  shall  assign  errors ;  and  in  failure  to  assign  errors,  the  defendant  in  error, 
his  executors  or  administrators,  shall  be  entitled  to  sign  judgment  of  non  pros. 

*12.  The  assignment  of  errors,  and  subsequent  pleadings  thereon,  shall  be 
delivered  to  the  attorney  of  the  opposite  party,  and  not  filed  with  any  officer  of  [^xvi] 
the  Court. 

13.  No  scire  facias  ad  audiendum  errores  shall  be  necessary  (unless  in  case  of  a  change 
of  parties) ;  but  the  plaintiff  in  error  may  demand  a  joinder  in  error,  or  plea  to  the  as- 
signment of  errors ;  and  the  defendant  in  error,  his  executors  or  administrators,  shall  be 
bound,  within  twenty  days  after  such  demand,  to  deliver  a  joinder  or  plea,  or  to  demur ; 
otherwise  the  judgment  shall  be  reversed. 

Provided,  that  if,  in  any  case,  the  time  allowed,  as  hereinbefore  mentioned,  for  get- 
ting the  transcript  prepared  and  examined,  for  assigning  errors,  or  for  delivering  a  join- 
der in  error,  or  plea  or  demurrer,  shall  not  have  expired  before  the  10th  day  of  August 
in  any  year,  the  party  entitled  to  such  time  shall  have  the  like  time,  for  the  same  pur- 
pose, after  the  24th  day  of  October,  without  reckoning  any  of  the  days  before  the  12th  of 
August. 

Provided  also,  that,  in  all  oases  such  time  may  be  extended  by  a  Judge's  order. 

Provided  also,  that  in  all  cases  of  writs  of  error,  to  reverse  fines  and  common  recove- 
ries, a  scire  facias  to  the  terre-tenants  shall  issue  as  heretofore. 

14.  When  issue  in  law  is  joined,  either  party  may  set  down  the  case  for  argument 
with  the  Clerk  of  the  Errors  of  the  Court  of  Error,  or  the  Clerk  of  the  Rules  in  the  King's 
Bench,  as  the  case  may  require,  and  forthwith  give  notice  in  writing  thereof  to  the  other 
party,  and  proceed  to  argument,  in  like  manner  as  on  a  demurrer,  without  any  rule  or 
motion  for  a  concilium. 

15.  Four  clear  days  before  the  day  appointed  for  argument,  the  plaintiff  in  error 
shall  deliver  copies  of  the  judgment  of  the  Court  below,  and  of  the  assignment  of  errors, 
and  of  the  pleadings  thereon,  to  the  Judges  of  the  King^s  Bench  on  writs  of  error  from 
the  Common  Pleas  or  Exchequer,  and  to  the  Judges  of  the  Common  Pleas  on  writs  of 
error  from  the  King's  Bench ;  and  the  defendant  in  error  shall  deliver  copies  thereof  to 
the  other  Judges  of  the  Court  of  Exchequer  Chamber,  before  whom  Uie  case  is  to  be 
heard ;  and  in  default  by  either  party,  the  other  party  may  deliver  such  books  as  ought 
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to  have  been  delivered  by  the  party  making  default ;  and  the  party  making  default  shall 
not  be  heard  until  he  shall  have  paid  for  such  copies,  or  deposited  with  the  Clerk  of  the 
Errors,  or  the  Clerk  of  the  Rules  in  the  King's  Bench,  as  the  case  may  be,  a  sufficient 
sum  to  pay  for  such  copies. 

16.  No  entry  on  record  of  the  proceedings  in  error  shall  be  necessary  before  setting  down 
the  case  for  argument ;  but,  after  judgment  shall  have  been  given  in  the  Court  of  Er- 
rors in  the  Exchequer  Chamber,  either  *party  shall  be  at  liberty  to  enter  the 

[^zvii]  proceedings  in  error  on  the  judgment  roll  remaining  in  the  Court  below,  on  a  cer- 
tificate of  a  Clerk  of  the  Errors  of  the  Exchequer  Chamber  of  the  judgment  given, 
for  which  a  fee  of  3«.  4d,,  and  no  more,  shall  be  charged. 

17.  Notice  of  taxing  costs  shall  not  be  necessary  in  any  case  where  the  defendant  has 
not  appeared  in  person,  or  by  his  attorney  or  guardian,  notwithstanding  the  general  rule 
of  Trinity  Term,  1  W.  4,  s.  12. 

18.  It  shall  not  be  necessary  to  repass  any  nisi  prius  record  which  shall  have  been 
once  passed,  and  upon  which  the  fees  of  passing  shall  have  been  paid.  And  if  it  shall 
be  necessary  to  amend  the  day  of  the  teste  and  return  of  the  distringas  or  habeas  cor- 
pora, or  of  the  clause  of  nisi  prius,  the  same  may  be  done  by  order  of  a  Judge,  ob- 
tained on  application  ex  parte. 

19.  Writs  of  trial  shall  be  sealed  only,  and  not  signed. 

20.  Either  party,  after  plea  pleaded,  and  a  reasonable  time  before  trial,  may  give  no- 
tice to  the  other,  either  in  town  or  country,  in  the  form  hereto  annexed,  marked  ^.,  or 
to  the  like  effect,  of  his  intention  to  adduce  in  evidence  certain  written  or  printed  docu- 
ments ;  and  unless  the  adverse  party  shall  consent,  by  endorsement  on  such  notice,  within 
forty-eight  hours,  to  make  the  admission  specified,  the  party  requiring  such  admission 
may  call  on  the  party  required,  by  summons,  to  show  cause  before  a  Judge  why  he  should 
not  consent  to  such  admission ;  or,  in  case  of  refusal,  be  subject  to  pay  the  costs  of 
proof.  And  unless  the  party  required  shall  expressly  consent  to  make  such  admission, 
the  Judge  shall,  if  he  think  the  application  reasonable,  make  an  order  that  the  costs  of 
proving  any  document  specified  in  the  notice,  which  shall  be  proved  at  the  trial  to  the 
satisfaction  of  the  Judge,  or  other  presiding  officer,  certified  by  his  endorsement  thereon, 
shall  be  paid  by  the  party  so  required,  whatever  may  be  the  result  of  the  cause. 

Provided  that,  if  the  Judge  shall  think  the  application  unreasonable,  he  shall  endorse 
the  summons  accordingly. 

Provided  also,  that  the  Judge  may  give  such  time  for  inquiry  qr  examination  of  the 
documents  intended  to  be  offered  in  evidence,  and  give  such  directions  for  inspection  and 
examination,  and  impose  such  terms  upon  the  party  requiring  the  admission,  as  he  shall 
think  fit. 

If  the  party  required  shall  consent  to  the  admission,  the  Judge  shall  order  the  same 
to  be  made. 

No  costs  of  proving  any  written  or  printed  document  shall  be  allowed  to  any  party  who 
shall  have  adduced  the  same  in  eridence  on  any  trial,  unless  he  shall  have  given  such 
notice  as  aforesaid,  and  the  adverse  party  shall  have  refused  or  neglected  to  make  such 
admission,  or  the  Judge  shall  have  endorsed  upon  the  summons,  that  he  does  not  think  it 
reasonable  to  require  it. 

r*xTiiil  *'^  Judge  may  make  such  order  as  he  may  think  fit  respecting  the  costs  of 
I-  -^  the  application,  and  the  costs  of  the  production  and  inspection ;  and,  in  the 

absence  of  a  special  order,  the  same  shall  be  costs  in  the  cause. 

Form  of  Notiok  befe&bbd  to. 


In  the  K.  B.,^ 

C.  P.,  I     A.  B.  V.  C.  D. 
or  Exchequer,  j 

Take  notice,  that  the  <  defendant  (   ^^  ^®  cause  proposes  to  adduce  in  eridence  th« 
several  documents  hereunder  specified,  and  that  the  same  may  be  inspected  by  the 

,  on  ,  between  the  hours  of  ;  and  that  the  |  pf^^fj^*  I 

will  be  required  to  admit  that  such  of  the  said  documents  as  are  specified  to  be  origi- 
nals were  respectively  written,  signed,  or  executed  as  they  purport  respectively  to  have 
been  ;  that  such  as  are  specified  as  copies,  are  true  copies ;  and  such  documents  as  are 
stated  to  have  been  served,  sent,  or  delivered,  were  so  served,  sent,  or  delivered  respec- 
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tiTely;  saying  all  jast  exceptions  to  the  admissibility  of  all  saoh  documents  as  endence 
in  this  cause.    Dated,  &c. 


To  E.  P.,  .ttomey  or  .gont  for]  J^^^"*"  ^ 


G.H...ttom.yforj§^y^«^^J 


i 
[Here  describe  the  documents ;  the  manner  of  doing  which  may  be  as  follows :] 

ORIGniALS. 

DBCBipnov  or  Tm  Dooumivn.  daib. 

Deed  of  coTenant  between  A.  B.  and  C.  D.,  first  part,  and  £.  F.,  second 

part, 1st  Jan.,  1828. 

Indenture  of  lease  from  A.  B.  to  G.  D. Ist  Feb.,  182& 

Indenture  of  release  between  A.  B.  and  C.  D.,  first  part,  &c.,    .  2d  Feb.,  1828. 

Letter,  defendant  to  plaintiflf, 1st  March,  1828. 

Policy  of  insurance  on  goods  by  ship  Isabella,  on  Toyage  fh)m  Oporto 

to  London, 8d  Dec  ,  1827. 

Memorandum  of  agreement  between  C.  D.,  captain  of  said  ship,  and£.  F.,  1st  Jan.,  1828. 

Bill  of  exchange  for  1001.,  at  three  months,  drawn  by  A.  B.   on,  and 

accepted  by,  C.  D.,  endorsed  by  £.  F.  and  G.  H.,    .        .        •        .Ist  May,  1829. 

♦oopiis.  [*^i*] 

Duoaxraoir  or  Dooinciim.  oxn.  ouqihal  oe  dupucati  ssstkd,  bxst,  ok 

DIUTIEKD,  Watir,  HOW,  AMD  ST  WHOM. 

Register  of  baptism  of  A.  B. 

in  the  parish  of  X.,  .1st  Jan.,  1808. 

Letter,  plaintiff  to  defendant,        1st  Feb.,  1828.      Sent  by  General  Post,  2d  Feb.,  1828. 
Notice  to  produce  papers,  .  1st  March,  1828.  Served  2d  March,  1828,  on  defea- 

dant's  attorney,  by  £.  F.  of 
Becordof  ajuJgment  of  the 

Court  of  King's  Bench,  in 

an  action,  J.  S.  v.  J.  N.,  Trinity  term,  10  G.  4. 

Letters  patent  of  King  Charles 

IL  in  the  Bolls'  Chapel,      .   .    1st  Jan.,  1680. 


HILARY    VACATION/ 

DULKOTIONS  TO  TAZINO  OmCEBS  AS  TO  ALL  WKITS  ISSUED   ON  OB  A7TEK  THE 

15th  mabch,  1884. 

In  all  actions  of  assumpsit,  debt,  or  covenant,  where  the  sum  recovered,  or  pud  into 
Court  and  accepted  by  the  plaintiff  in  satisfaction  of  his  demand,  or  agreed  to  be  paid 
on  the  settlement  of  the  action,  shall  not  exceed  20^.  without  costs,  the  plaintifi^s  costs 
shall  be  taxed  according  to  the  reduced  scale  hereunto  annexed.  Firovided,  that  in  case 
of  trial  before  a  judge  of  one  of  the  superior  courts,  or  judge  of  assize,  if  the  judge  shall 
certify  on  the  posted  that  the  cause  was  proper  to  be  tried  before  him,  and  not  before  a 
sheriff  or  judge  of  an  inferior  court,  the  costs  shall  be  taxed  upon  the  usual  scale. 

At  the  head  of  every  bill  of  costs  taken  to  the 'taxing  officer  to  be  taxed,  it  shall  be 
stated  whether  the  sum  recovered,  accepted,  or  agreed  to  be  paid,  exceeds  the  sum  of 
20/.  or  not,  in  the  following  form : 

"Debt  above  20i.»' 
"Debt  20/.  or  under." 

The  Officers  of  the  Bxchequer  to  allow  no  incipiturs  of  judgment  on  paper,  and  mark 
the  judgment  on  the  postei. 

Three  shillings  and  four-pence  to  be  allowed  for  drawing  the  judgment  in  all  cases. 

£very  brief  &eet  to  contain  eight  folios  at  the  least,  which  are  to  be  pud  for  at  the 
rate  of  6«.  Sd.  per  sheet  for  drawing,  and  8«.  id.  copying. 

For  every  witness  the  allowance  for  travelling  to  be  the  expense  actually  paid,  not  ex- 
ceeding 1«.  a  mile,  unless  under  special  circumstances. 

*No  fee  to  counsel  to  be  allowed  on  writs  of  trial,  except  in  trials  before  the  rn^xl 
judge  of  the  Sheriff's  Court  of  London,  or  of  other  courts  of  record  where  attor-  *•  -' 
neys  are  not  allowed  to  practice,  and  then  1  guinea  only.' 
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THE  FEES  TO  BE  ALLOWED  TO  COUNSEL'S  OLEBKS  NOT  TO  SXOBSD  AS  UNDER : 


Upon  a  Fes  viid«r  10  gvioeu,     . 

Tin.  foincM  and  under  20  fninMi,    . 

Tw0ntj  fnineaa  and  npwaHi, 

Senior  Oraneers  Clerki  on  Oonanltalioii, 

The  other  Oonneers  Clerkii  ceeh, 

Attending  ■•  a  WitntM  at  triala  to  prore 


«   •.  d. 

5  6 

6  0 
10  0 

T  6 

9  0 

10  6 


SCHEDULE  L 

COMMESCIMBXT  OF  lUIT. 

Latter  before  AetloB  (If  Mnt;,     ...  S 

Inetnwtkme  to  ni«^ 8 

WtH, I'a 

Copy  and  Serrioe, 6 

lOl  end  Copj  to  endorrM,    ....  2 

as  for  Appe«ranee»   ....  8 

I  for  Dedaratlottf       .       •       •  8 

gnrteff  laae  at  U.  per  folio  (foUoO),  6 

NoCket]ienof(wheaflied\'  6 

DravlBff  Partieolan  and  Oopr,  ...  2 

Saletonlei^ 1 

Hiwiiiilliig  Piea, 8 

Ihawiag  farae^  of  wbaterer  tongtb,    .  8 
bfroarinc  Imim  to  deUver  at  4d.  per  folio 

OOfoUo), 8 

Vodeeof&al, 2 

SCHEDULE  n. 

WHXH  THl  CAV8B  18  TSUD  BBTOBS  THE 
BBIBIFF. 


flanwna  for  Trial,  .... 
Obpj  and  Serrioe,  .... 
Attending  for  Order,     .... 

PfeidOrder. 

Oopj  and  Serriee,  .... 
EtapoMlng  tbe  Writ  of  Trial  (folio  UX 


ISealins, 

nding  thereon, 

OowPartiealare,  to  annex, 

oflflpoBBa,       ....■•• 

^      ...  •Copy  and  Serried 

r*xZl1  Making  Minntai  of  STidcBoe  for 

"-         -*      the  hearings      .       .       .       . 

Attending  to  enter  tbe  Oanae,    • 

Paid  part  of  tbe  SberilTe  Fee  on  leaylng 
the  nme  mo  more  to  be  paid  if  tbe  Bo- 
eofd  be  vltlidrawn  belbre  Trial)» 

Attending  Oonrt  on  Trial,    . 

Md  not  of  Face  of  Trial,    .       .       . 

RelieB  of  taxing, 

Afldavit  of  Inereaee,  .... 

Paid  ffiing  AiBdaTit  (whether  T^nm  or 
OeontryX 

HUofOoeteandOoplas,      .       . 


taxin|L 
K  (InK. 


Paid  taxing  (in  K.  B.  and  Excheqner), 


1 
8 
8 
1 
8 
4 
8 
0 
8 
2 
6 
8 

18 
8 


4 
18 

4 
8 
6 

^« 

8 

2 


£  1.   d. 

Drawing  Jndgment, 8    4 

Entering  on  Boll  at  4d.  per  foUo^ 

Paid  Boll,      ..:....  010 

Paid  Eatriea  (aa  before),      .... 

Paid  Jodgmrnt  Fee  and  Deeket  (aa  befora), 

Attending  thereon, 8    4 

Term  Fee, 10   0 

UTTEB8  IN  OOUETBT  0AU8B. 

Under   SOmilea, 2   0 

Abore    Mmilea, 4   0 

Above  100  mUea, 0    0 

WHBKS  FI.  FA.  AMD  WABEAXT  THBBBO V ;  TIB.: 

In  Town, 8    0 

In  Oonntiy, 18   0 

SCHEDULE  m. 

WHBBB  0AU8H  18  TBIBD  AT  VI8I  PBIUB,  AMD 
YBBPICT  FOE  20t,  OB  UEDBB. 

Bngroaaing  Bceord  (Fo.  14),        ...  48 

Parebment,    .......  SO 

Paid  Sealing, 0    7 

Attending  Uieraon, 8    4 

Copy  Parttenlara  to  annex,         ...  20 

Venire, 0    6 

Paidretam, 2   0 

Attending  theraon, 8   4 

Distringaa, 7    0 

Paid  return  (abont), 16    0 

Attending  thereon, 8    4 

Subpoena, 6    0 

Oopy  and  Serrloe 8    0 

.  ^  ^Inatmetlona  for  Brief;  18   4 

[*TTH  I  Brief  and  Copy  (and  no  mora),       2    0   0 

-*  Attending  to  enter  (3auae^  .       .  8    4 

Paid  entering  (about), 18    0 

OonnaeUaansiial). 

Attending  Oonrt  on  Trial  (abontX  .110 

Paid  foea  on  Trial  (abontX    .       .       .       .     8  16    0 

Poatea, 6    0 

Notice  of  taxing, 8    0 

AflMavit  of  Increaae, 6   0 

Paid  filing  aame, 10 

Bill  of  Ooate  and  Oopy,        ....  40 

Attending  taxing, 8    4 

Paid  taxing  (inK.  B.  and  ExahcqaerX  aa 

naual  aay 4   0 

Drawing  Judgment, 8   4 

Entering  on  lioll  at  id.  about  19  Fo. 

Paid  Boil, 0  10 

Paid  Judgment  Fee  and  DoekeL 

Attending  thereon,  8   4 

TezmFee^ 10   0 

LSTTBB8  IK  OOUHTBT  (a8  TO  DUTAVOB). 

Goete  not  to  be  taxed  until  Judgment  algnad,  i 
the  partlee  eompiomiaa  without  Judgaaant 


Where  FL  F».  and  Warrant  (as  before). 
{Signed) 


Rsle  Office,  K.  B., 
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AN  INDEX 
TO  THE  PRINCIPAL  MATTERS, 


ABUTTALS,  DESCRIPTION    OF,   IN 
LEASE. 

SeeZecue,  1. 

ACTION. 
See  PaHnerthip,  1,  2. 

ACTION,  COMMENCEMENT   OF. 
See  Inehnure  Aet^  1. 

ACTION  ON  THE  CASE. 

1.  A.  erected  a  mUl  in  1823  on  his  own  lend, 
the  former  owner  of  which  bed  for  twenty 
years  before  1818  appropriated  the  water  of  a 
strea^  running  through  it,  to  the  purposes  of 
watering  his  cattle  and  irrigating  his  land. 
In  1818,  B.  had  erected  a  muI  near  the  same 
stream,  and  the  owner  and  occupier  of  A.*s 
land  then  ga?e  a  parol  license  to  B.  to  make 
a  dam  at  a  particular  spot,  and  take  what 
water  he  pleased  from  that  point,  which 
water  was  so  taken,  and  returned  by  pipea 
into  the  stream  above  the  spot  where  A.'s 
mill  wss  alterwards  erected.  In  1818,  B., 
without  license,  conveyed  part  of  the  water 
which  had  before  flowed  mto  the  stream 
from  certain  springs,  into  a  reservoir  for  the 
use  of  his  mill.  In  1828,  A.  appropriated  to 
the  use  of  his  mill  all  the  surplus  water  which 
flowed  Uirough  and  over  the  dam,  and  which 
was  not  conducted  into  the  reservoir.  In 
1829,  A.  demolished  the  dam  erected  by  B., 
and  gave  him  notice  not  to  dif  ert  the  water. 
B.  then  erected  a  new  dam  lower  down  the 
stream,  and  by  means  of  it  diverted  from  A.' s 
milts,  at  some  times,  all  the  water  before 
appropriated  by  A. ;  at  others,  apart  of  it; 
and  the  water  when  returned  intotnestream, 
was  in  a  heated  state :  Held,  on  special  ver- 
dict. 

First,  that  whether  the  right  to  the  use  of 
flowing  water  be  in  the  first  occupant,  or  in 
the  possessor  of  the  land  through  which  it 
flows,  A.was  entitled  to  the  surplus  water ;  for 
he  was  first  occupant  of  that,  and  also  owner 
and  occupier  of  the  land  through  which  it 
flowed,  and  might  maintain  an  action  for  the 
injury  sustained  by  the  abstraction  or  spoil- 
ing of  such  surplus  water. 

Secondly,  that  A.  was  in  like  manner  en- 
titled to  recover  in  respect  of  the  water  di- 
verted by  B.,  at  his  new  dam ;  because  the 
license  granted  to  B.  by  the  former  occupier 
was,  to  take  the  water  at  one  particular 
point,  and  not  at  the  place  where  his  dam 


was  made ;  and  further,  because  if  the  li- 
cense bad  been  general  to  take  at  any  plicSt 
it  would  have  been  revocable,  except  as  to 
such  places  where  it  had  been  acted  on,  asd 
expense  incurred ;  and  it  wse  revoked  befcre 
the  last  dam  was  erected. 

Thirdly,  that  A.  wss  entitled  to  reeorer 
for  the  water  diverted  from  the  sprinn,  ind 
collected  in  a  reservoir  in  1818 ;  for  tlbe  pos- 
sessor of  land  through  which  a  natanlstrean 
flows,  has  a  right  to  the  advantage  of  that 
stream  flowing  in  its  natural  course,  and  to 
use  it  when  he  pleases  for  hisownporposei; 
no  adverse  right  having  been  acquired  by  a^ 
tualffrant,  or  by  twenty  years'  ei^oyment 

Wnether  such  possessor  of  land  can  maio* 
tain  an  action  for  the  mere  violation  of  soeh 
general  right  by  diversion  of  the  water,  &£., 
without  having  sustained  any  special  i^jsrf, 
Quaere.    Ma$on  v.  HUl,  T.  3  W.  4.  1 

1.  An  action  of  deceit  does  not  lie  agaioft  a 
person  making  an  untrue  represenuiioo  to 
another,  on  the  faith  of  which  the  baaicr 
acts,  and  thereby  incurs  damage,  if  the  partj 
making  such  representation  did  not  know  it 
to  be  untrue. 

The  owners  of  a  ship  circulated  adveitifo- 
ments  of  sale,  begioninff  with  a  deacriptioD 
of  the  ship,  which  stated  her  to  be  copper- 
fastened  ;  after  which  was  a  notice,  that  the 
hull,  masts,  yards,  and  rigging,  were  to  bi 
taken  with  all  faults.  Under  this  was  printed 
the  word  *'  Inventory,"  which  was  followed 
by  a  list  of  the  ship's  stores  and  tackle;  sad 
there  was  then  a  further  announcement,  that 
the  vessel  and  her  stores  were  to  be  taken 
with  all  faults,  and  without  allowance  for 
weight,  length,  quality,  quantity,  or  any  de- 
fect whatever.  The  owners  afterwarda  exe- 
cuted a  written  contract  of  sale,  not  atatioK 
the  vessel  to  be  copper-fastened,  bat  ooo- 
taining  this  clause:  **On  payment  of  the 
purchase- money,  the  said  brig,  with  what 
belongs  to  her,  shall  be  delivered  according 
to  the  inventory  which  hath  been  exhibited; 
but  the  said  inventorv  shall  be  made  good  as 
to  quantity  only ;  ana  the  said  brig,  together 
with  her  stores,  shall  be  taken  with  all 
fruits,  in  the  condition  they  now  lie,  without 
any  allowance  for  weight,  length,  qoslity, 
or  any  defect  whatsoever  :*' 

Held  (assuming  that  the  advertiseinent 
could,  by  words  o?  reference,  be  incorporated 
with  the  contract  of  sale),  that  the  word  "in- 
ventory** in  the  contract,  referred  only  to  the 
list  of  stores,  dtc,  and  not  to  the  pnor  part 
of  the  advertisement :  and,  therefore,  that 
on  the  two  documents  taken  together,  no 
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warranty  anpaared  that  the  ship  was  eopper- 
iaateDea.  rreeman  ▼.  Baker  and  another, 
M.  4  W.  4.  797 

ADMINISTRATION. 
See  SeUltmtnt  hy  raUing  a  Tenement,  U 

ADMITTANCE.    . 
See  Copyhold,  2,  3. 

ADOPTION  OF  ROAD  BY  PARISH. 
See  Highway, 

AFFIDAVIT  TO  HOLD  TO  BAIL. 
See  Practice,  12. 

AGREEMENT. 
See  Flooding,  5, 7.  Pradiee,  7. 

ALDERMAN. 
See  Mandamus,  \, 

AMENDMENT. 
See  Pleading,  1. 

ANNUITY. 

See  Deviee,  2.    Judgment, 

APPEAL. 

See  Mandomno,  3,  A,  7.    Seoeiono, 

The  Pariah  of  Biahop  Wearmouth  haa  no 
oreraeera  of  the  poor ;  but  contains  several 
townahipa,  aeparately  maintaining  their 
own  poor,  and  having  distinct  overaeera. 
Two  of  these  townships  are  called  Biahop 
Wearmouth  and  Bishop  Wearmoath  Panna. 
Paopera,  whose  settlement  waa  in  Bishop 
WearmoDth  Panna,  were,  by  an  order  of 
joaticea.  directed  to  be  removed  to  the  pariah 
of  Biahop  Wearmouth.  The  order  was 
served  on  the  overseer  of  Bishop  Wearmouth 
Panna.  who  refiiaed  to  receive  the  paupers 
(on  the  jgroond  that  that  township  waa  not 
named  m  the  order)  unless  certain  expenses 
were  waived.  Thia  beinffrefosed,  the  pau- 
Pjers  were  taken  awav.  The  removing  pa- 
riah afterwarda  served  the  churchwarden  of 
the  whole  parish  of  Bishop  Wearmouth  with 
the  order,  and  delivered  the  paupera  to  him. 
The  latter  took  the  paupera  to  the  work- 
house of  Biahop  Wearmouth  township, 
where  they  were  maintained : 

Held  by  Dehmah,  C.  J.,  and  Littledalb, 
J.,  TiUHToif,  and  Pattison,  Js.,  dubitanti- 
bna,  that  the  inhabitanta  of  the  township  of 
Bishop  Wearmouth,  although  they  were  not 
bound  to  maintain  the  pauper  under  the  or- 
der, bad  reasonable  ground  for  thinking  that 
they  might  be  aggrieved  by  it,  and  therefore 
were  entitled  to  sppeal.  The  King  v.  The 
InkahUante  of  Biihop  Wearmouth,^.  4  W. 
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APPORTIONMENT  OF  RENT. 
See  Leaee,  2* 

APPURTENANCES. 

See  Way, 


'   ARBITRAMENT. 
See  Stoppage  in  iraneitn,  2. 


1.  A  replevin  auit,  and  all  mattera  in  difference 
touching  the  distress,  were  referred  to  arbi- 
tration :  the  costs  of  the  suit  to  abide  the 
event.  The  arbitrator  awarded,  that  the  rent 
waa  142.,  and  that  6{.  were  due  for  rent  at 
the  time  of  the  diatress;  that  the  plaintiff  in 
replevin  ahould  pay  the  defendant  6/.,  and 
that  the  action  ahould  be  no  further  prosecu- 
ted. It  did  not  appear  for  what  rent  the  de- 
fendant had  avowed : 

Held,  that  the  award  did  not  show  who 
ought  to  pay  the  costs,  which  were  to  abide 
the  event  of  the  suit ;  and  consequently,  that 
it  was  not  final.  In  the  matter  of  Arbitra- 
tion between  Looming  and  Feamley,  T.  3 
W.  4.  403 

2.  A  party  to  an  arbitration  cannot  object  to 
the  award,  that  the  arbitrators  chose  an  um- 
pire by  lot,  if  he  expressly  agreed  to,  or  ac- 
quieaced  in,  that  mode  otchoice. 

Where  a  submission  to  arbitration  under 
seal,  haa  been  varied  by  endorsing  on  it  a 
new  agreement  (as,  for  changing  one  of  the 
arbitrators),  to  which  both  the  principal  par- 
ties have  expressly  assented,  one  of  those 
parties  cannot  afterwards  move  to  have  the 
award  set  aside  on  the  ground  that  the  en- 
dorsement was  not  under  seal. 

An  umpire,  being  furnished  by  the  arbi- 
trators with  the  evidence  taken  before  them, 
and  having  himself  viewed  the  premises,  the 
condition  of  which  wss  in  question,  made 
his  award  without  csUing  for  further  evi- 
dence, or  giving  any  notice  on  that  subject 
to  the  parties :  lieldj  that  the  award  could 
not  be  objected  to  on  that  ground  by  a  party 
who  knew  that  the  case  had  gone  before  the 
umpire,  and  made  no  application  to  him  to 
hear  further  evidence.  In  the  nuitter  of  Ar- 
bitration  between  Tunno  and  Bird.  M.  4  W. 
4.  488 

3.  On  a  reference  of  a  cause  and  all  matters  in 
difference  by  a  Judge's  order^  one  of  the  par- 
ties moved,  after  the  proper  time,  to  set  the 
award  aside :  Held,  no  excuse  for  the  delay, 
that  the  arbitrator  made  an  exorbitant  charge 
for  the  award,  in  consequence  of  which  the 
party  now  applying  did  not  take  it  up. 

An  award  la  published  when  the  arbitrator 
gives  the  parties  notice  that  it  may  be  had 
on  payment  of  hia  charees ;  whether  they  be 
reasonable  or  not.  maearthur  v.  CanmbeU, 
M.4W.4.  ^518 

4.  No  precise  form  of  words  is  necessary  to 
constitute  an  award ;  it  is  sufiicient  if  the 
arbitrator  expresa  by  it  a  decision  upon  the 
matter  submitted  to  him.  But  where  an  ar- 
bitrator, to  whom  a  dispute  between  an  ar- 
chitect and  hia  clerk,  respecting  a  claim  by 
the  latter  to  wagea,  waa  referred,  atated  in  a 
letter  that  he  had  examined  drawings  made 
by  the  clerk,  with  an  account  of  his  time, 
which  did  not  show  experience  or  ability  lo 
the  extent  to  justify  a  demand  for  remunera- 
tion under  the  circumatancea ;  but  in  con- 
sideration of  the  clerk'a  aervicea  out  of  the 
ofilce  on  aome  occaaiona,  and  to  meet  the 
case  in  a  liberal  manner,  he  proposed  that 
the  srchitect  should  pay  the  clerk  101. : 

Held  that  the  latter  part  of  the  letter  waa 
a  mere  suggestion  of  the  arbitrator  and  not  a 
decided  opinion  that  the  clerk  waa  or  waa  not 
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entitled  to  recover  101.,  and  therefore  not  a 
good  award.  Lock  ▼.  VuUiamy,  M.  4  W. 
4.  600 

ARREST. 

1.  By  the  32  G.  2,  c.  28,  s.  1,  it  ie  enacted  that 
no  sherifTa  officer  ahail  carry  any  peraon  ar- 
reated  by  him  to  gaol  within  twenty-four 
houra  from  the  time  of  aach  arreat,  unLeaa 
each  peraon  ahall  refuae  to  be  carried  to  aome 
aafe  and  convenient  dwelling-hoaae  of  hia 
own  nomination  or  appointment ;  and  by  a. 
12,  a  penalty  ia  impoaed  on  any  officer  of- 
fending agamat  the  act : 

Held,  in  an  action  brought  for  the  penalty 
for  taking  a  party  to  gaol  within  twenty-four 
houra,  contrary  to  the  atatute,  that  the  officer 
who  made  the  arreai  ought  lo  have  lequired 
the  party  arreated  to  nominate  aome  conve- 
nient dwelling-houae  to  be  taken  to  ;  for  the 
latter  could  not  be  aaid  to  have  refuaed  till 
the  propoaal  had  been  made,  and  a  mere 
omiaaion  by  him  to  nominate  a  place  did  not 
juatify  carrying  him  immediately  to  gaol. 
SimpMon  v.  SeHion,  T.  3  W.  4.  36 

2.  Plainiiffa  having  obtained  a  verdict  againat 
defendant  under  an  award,  in  a  cause  in  K. 
B.,  the  Court  of  Chancery,  upon  bill  filed, 
and  matter  appearing  on  the  award  itaelf, 
granted  an  injunction  to  atav  further  proceed- 
mga.  Plaintiffs  nevertheleaa  aigned  judg- 
ment, and  took  defendant  in  execution.  On 
application  to  this  court  for  a  rule  niai  to  dia- 
charge  the  defendant  out  of  cuatody  (it  be- 
ing atated  amongat  other  thinga,  that  the 
plaintiffs  could  not  be  met  with  for  the  pur- 
pose of  attaching  them  by  proceaa  out  of 
Chancery),  thia  court  refuaed  to  interfere. 
Foreman  i  JJoyd  v.  /eye*,  M.  4  W.  4.  835 

3.  A  person  having  made  a  motion  in  a  cauae 
to  which  he  waa  a  party,  left  the  court,  and 
in  hia  way  home  called  at  an  office  where  he 
kept  hia  papera,  but  did  not  reside,  to  refreah 
himaelf  and  aort  hia  papera:  he  remained 
there  between  one  and  two  houra.  and  then 
left  the  office,  and  went  into  a  tailor*a  shop 
in  the  same  street,  intending,  however,  to 
proceed  home  immediately,  and  being  on  his 

^  wav  thither  when  he  so  deviated.  Aa  soon 
aa  be  entered  the  ahop,  he  waa  arreated  by 
a  aheriff'a  officer,  who  had  watched  him 
from  the  court : 

Held  that  the  privilege  of  the  party,  re- 
deundo  from  the  court,  had  not  ceaaed  when 
he  waa  arreated,  and  that  he  was  entitled  to 
be  diacharged.    FUt  v.  Ceoaicf ,  H.  4  W.  4. 

1079 

ASSUMPSIT. 

See  Lien, 

1.  Defendant  waa  office-keeper  of  an  Exeter 
and  London  coach,  and  aervant  to  C,  a  pro- 
prietor at  Exeter,  where  the  office  kept  by 
the  defendant  waa.  Defendant  from  time  to 
time  made  up  accounts  of  the  aharea  of  pro- 
fita  due  to  the  aeveral  proprietors,  and  sent 
them  to  those  partiea,  taking  the  money 
from  a  balance  ol  C.*a  which  he  had  in  hand. 
On  one  occaaion  defendant  aent  to  plaintiff, 
a  proprietor,  a  packet  purporting  to  contain 
232.,  which  was  due  to  htm,  but  in  reality 
containing  202.  only.  Plaintiff  aued  defen* 
dant  for  32.  had  and  received  to  hia  use : 


Held  that  defendant  waa  not  liable,  there 
beinff  no  privity  of  contract  between  him  and 
the  plaintiff;  and  that  he  waa  not  precluded 
from  thia  defence  by  having  told  the  plaintiff 
(after  action  brought)  that  he,  defendant,  lud 
had  the  232.  of  C.  and  aent  it  to  the  plaintiff, 
and  debited  C.  with  it.  H^meil  v.  Batt,  M. 
4  W.  4.  504 

2.  A  brewer,  who  delivered  beer  to  be  naed  in 
a  particular  public  hooae  on  the  credit  oft 
peraon  not  the  licenaed  keeper  of  the  hottse. 
may  maintain  an  action  againat  the  latter  for 

r»dB  sold  and  delivered.    Brooker  v.  Wood, 
4  W.  4.  1052 

ATTAINDER  OF  FELONY. 
See  Ejoelmenit  1.    Leate,  6. 

ATTORNEY. 
See  Evidenee,  3.   Zten.   Frmttko^  11. 

1.  Where  an  attorney,  defendant  in  assumpsit, 
sets  off  the  amount  of  hia  bill,  the  pUuitiff 
cannot  deduct  from  that  aet-off  costs  of  tix> 
ation  allowed  againat  the  attorney,  pomaot 
to  3  6.  4,  c.  23,  a.  23.  Fidd  v.  BemiU,  Gi. 
one,  &c.,  T.  3  W.  4.  357 

2.  The  Court  of  King'a  Bench  doea  not  exer- 
cise any  common  faw  jurisdiction  in  taiiag 
attorneya'  billa. 

The  court,  in  the  exerciae  of  iu  atatatory 
juriadiction,  refuaed  to  order  an  attorney*! 
bill  to  be  taxed  at  the  inatance  of  a  third  per- 
aon, where  the  client  had  before  admitted  the 
amount  to  be  due  and  declined  taxing  tbe 
bill ;  Buch  client  having  since  become  unk* 
rupt,  and  the  application  being  made  for  tbe 
purpose  of  reducing  his  claim  ao  as  to  pre* 
vent  hia  being  a  good  petitioning  creditor. 
Clutterbuek  v.  Comheo.  T.  3  W.  4.  400 

3.  The  Court  of  King' a  Bench  will  not  grut  a 
rule  calling  on  an  attorney  to  ahow  canae 
why  he  ahould  not  be  atmck  off  the  roll,  if 
the  affidavita  in  support  of  the  mle  state  aa 
ofience  for  which  ne  would  be  liable  to  io- 
dictment.    Anonymouo,  H.  4  W.  4.       1069 

AWARD. 

See  Arhitramentt  1, 2, 3, 4. 

BAIL. 

See  Praef  tee,  2. 

BANKER. 

1.  v.  and  Co.,  bankers,  were  aaaignees  of  a 
judgment  obtained  in  Scotland  againat  H. 
H.  For  41002.  In  1829  M.  H.  depoaited  with 
V.  and  Co.  41002.,  and  bv  a  mereoraodam  m 
writing  it  waa  asreed  that  that  aum  should 
be  depoaited  in  their  handa  for  aafe  eoatody, 
on  account  of  M.  H..  and  that  from  the  tiine 
auch  depoait  ahould  be  made  and  doriog  iti 
continuance  V.  and  Co.  were  not  to  pay  aoy 
intereat  thereon,  and  all  intereat  ahould  cease 
in  reapect  of  the  amount  due  upon  tbe  jodg- 
ment.  M.  H.  afterwarda  became  bankropt, 
and  hia^aasigneea  on  the  12th  of  Nov.,  1831, 
demanded  from  V.  and  Co.  the  41002.,  which 
they  refuaed  to  pay :  Held,  that  they  were 
not  liable  to  pay  intereat  on  that  sum  from 
the  time  when  payment  of  the  principal  was 
demanded.    Edwards  v.  Vere,  T.  3  W.  4. 
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2.  WhereapenoD  lends  money  nominally  on 
his  own  acconnt,  bat  resUy  on  account  of 
another,  the  real  lender  cannot  recover  the 
money  unless  he  prove  distinctly  that  the 
loan  was  in  reality  intended  to  be  his  and 
was  received  as  such.  And  therefore  where 
A.  as  the  managing  owner  of  a  vessel,  was 
permitted  by  the  other  owners  to  have  the 
poasession  of  two  warrants  or  orders  of  the 
East  India  Company,  to  pay  to  the  said 
owners  or  bearer  the  sum  of  money  therein 
mentioned,  for  freight;  and  A.  deposited 
these  warrants  in  the  hands  of  his  bankers, 
and  they  received  the  money  due  on  them, 
and  gave  him  credit  for  it  on  account :  it  was 
held  on  assumpsit  brought  aAer  A.*s  death 
by  the  survivmg  part-owners  against  the 
bankers,  that  on  proof  of  the  aMve  facts, 
they  could  not  recover  the  money  because  it 
was  not  shown  that  the  loan  was  upon  their 
acoount,  for  the  fact  of  the  warrants  being 
the  property  of  all  the  part-ownera,  when 
placed  in  the  bankers*  hands  was,  upon  the 
eyidence,  consistent  with  the  supposition 
that  the  loan  of  the  proceeda  to  the  bankers 
was  A.'a  loan.  iStnw  t.  Bond  and  another, 
T.  3W.4.  389 

BANKRUPT. 

See  Stoppage  in  Traneiiu,  2. 

1.  A  steam  engine  erected  for  the  purpose  of 
working  a  colliery  to  be  used  by  the  lessee 
of  sach  colliery  during  his  term,  but  to  be 
held  as  the  property  of  the  landlord  subject 
to  such  use,  will  not  pass  to  the  assignees  of 


the  tenant  on  his  bankruptcy,  for  it  does  not 
come  within  the  description  of  "  goods  and 
chattels/'  in  the  6  G.  4,  c.  16,  s.  72,  nor  had 
the  bankrupt  the  actual  or  apparent  owner- 
ship. Coambe  and  another  y.  BeaumotUt  T. 
3  W.  4.  72 

3.  A  party  who  seeks  to  avoid  a  payment,  or 
transfer  of  goods,  on  the  ground  tnat  it  was 
volnnurily  made  by  a  trader  in  contempla- 
tion of  bankruptcy,  must  show,  not  merely 
that  the  trader  was  insolvent  when  it  was 
made,  but  also  thst  he  then  contemplated 
bankraptcy.  Morgan  v.  Brundrett.  Gt,  one, 
A*.T.  3W.4.  289 

3.  It.  C.  borrowed  a  sum  of  money  and  gave 
the  lenders  a  bond,  by  which  he  and  four 
others  bonnd  themselves  jointly  and  severally 
in  a  pemlty,  for  the  regular  payment  of  in- 
terest, and  for  the  discharge  of  the  principal, 
and  all  the  intereat  which  might  be  due  at 
the  end  of  five  years,  or,  if  sooner  called 
noon,  then  at  twenty-one  days  after  demand. 
One  of  the  co-obligora  of  R.  C.  became 
bankrupt,  and  obtained  his  certificate.  At 
the  time  of  the  bankruptcy,  a  forfeiture  had 
accrued  by  non-payment  of  interest,  but  it 
was  not  insisted  upon,  and  the  interest  was 
subsequently  paid  up.  After  the  certificate 
R.  C.  waa  called  npon  for  the  principal  but 
did  not  pay,  and  payment  was  enforced  from 
the  four  co-obligors  who  had  continued  sol- 
yent.  In  an  action  by  one  of  them  against 
the  party  who  had  been  bankrupt  for  contri- 
bution: neld  that  they  could  not  have  proved 
under  the  coromiaaion  by  s.  52  of  the  bank- 
rupt act,  and,  therefore,  that  the  certificate 
waa  no  answer  to  the  action.  Clemenie  y. 
LumgUy,  T.  3  W.  4.  372 


4.  The  bankrupt  act  6  G.  4,  e.  16,  a.  72,  yests 
in  the  sssignees  such  goods  whereof  the 
bankrupt  was  reputed  owner  at  the  time 
when  ne  became  bankrupt,  by  the  consent 
and  permisaion  of  the  true  owner.  But 
where  the  true  owner  had  permitted  his 
goods  to  remain  in  the  order  and  disposition 
of  A.  until  the  day  before  he  became  bank- 
rupt, and  then  demanded  the  possession  of 
them, 'which  A.  refused  to  deliver:  Held, 
that  they  did  not  pass  to  A.'s  sssignees. 
Smith  V.  Topping,  M.  4  W.  4.  674 

BARON  AND  FEME. 
See  Feme  Covert. 

BEER,  SALE  OF,  BY  RETAIL. 
See  Cuetom,  1. 

BILL  OF  EXCHANGE. 
See  Stamp,  i. 

1.  In  an  action  by  drawer  againat  acceptor  of  a 
bill  of  exchange  for  lOli.  defendant  proved 
that  he  was  under  age  when  he  accepted  the 
bill.  Plaintifi*  then  produced  in  evidence  a 
letter  in  the  defendant's  handwriting,  pur- 
porting by  its  date  to  have  been  written  af- 
ter he  became  of  ace,  addreased  to  a  third 
person  in  these  words:  "I  request  you  pay 
to  H."  (plaintiff)  **  1012.  at  your  earlieat  con- 
venience, after  the  date  of  this  letter,  from 
the  money  left  me  by  my  grandfather,  for 
which  I  have  given  my  bilL"  Thia  letter 
was  proved  to  have  been  delivered  to  the 
plaintifTs  clerk,  but  it  did  not  sppesr  when. 
Held,  that  the  letter  must,  primi  facie,  be 
taken  to  have  been  written  and  issued  at  the 
time  when  it  bore  date ;  and  that  having  been 
written  after  defendant  came  of  age,  and  be- 
fore the  bill  became  due,  it  would  support  a 
count  on  a  promise  to  pay  according  to  the 
tenor  and  effect  of  the  bill.  Hunt  v.  Maeeey, 
H.  4  W.  4.  902 

2.  In  an  action  by  the  endorsee  againat  the 
drawer  of  an  accommodation  bill,  which  had 
been  fraudulently  diaposed  of  by  the  first  en- 
dorsee, and  afterwarda  discounted  by  the 
plaintiff,  it  is  no  defence  that  the  plaintiff 
took  the  bill  under  circumstsnoes  which 
ought  to  have  excited  the  auspicion  of  a  pro- 
dent  man  that  it  bad  not  been  fairly  obtained : 
the  defendant  muat  show  that  the  plaintiff 
was  guilty  of  gross  negligence.  Crook  y. 
Jodie,  H.  4  W.  4.  909 

3.  To  an  action  by  an  endorsee  against  the  en- 
dorser of  a  bill  of  exchange,  who  had  loat  the 
bill  by  accident,  it  is  a  good  defence  that  the 
plaintiff  took  the  bill  fraudulently,  or  under 
such  circumstancea  that  he  must  have  known 
that  the  party  from  whom  he  took  it  had  no 
title,  or  that  ne  waa  i^uilty  of  gross  negligence 
in  taking  it;  but  it  is  no  defence  that  he  took 
it  under  such  circumstances  that  a  prudent 
cautioua  man  would  not  have  taken  it. 
Backhouee  v.  HarrUon,  H.  4  W.  4.         1099 

BILL  OF  LADING. 
See  Freight.    Stoppage  in  traneiiu,  2. 

BILL  OF  MIDDLESEX. 
See  Praetiee,  6. 
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BOND. 


1.  On  a  bond  with  a  penalty,  conditioned  for 
the  payment  of  money  at  a  given  day,  and 
intereat  in  the  mean  time,  with  a  atipnlation 
that  on  any  default  in  paying  the  interest,  the 
whole  sum  should  be  demandable ;  the  obli- 

fee,  on  the  intereat  falling  into  arrear, 
rought  an  action  to  recover  the  whole  prin- 
cipal and  interest:  Held,  that  the  ease  was 
not  within  8  &  9  W.  3,  c.  11,  a.  8,  and 
therefore  that  the  pislbtifi'  was  entitled  after 
verdict  to  have  juogment  and  execution  for 
the  whole  principal  sum,  and  not  merely  for 
the  arrears  of  interest.  Jmneg  v.  Tkamat, 
T.3W.4.  40 

2.  Ad  action  on  a  bond,  conditioned  g;enerally 
for  payment  of  a  specified  sura  with  interest, 
may  be  brought  without  a  demand  being 
made.  GM$  v.  SnUkam,  H.  4  W.  4.        911 

3.  Debt  on  bond.  The  condition,  after  reci* 
ting  that  the  obligor  was  about  to  marry  with 
A.  a  widow,  and  thereby  to  become  pos- 
sessed of  a  stock  in  trade,  and  that  it  was 
agreed  that  be  should  execute  a  bond  to  pav 
the  children  of  A.  by  her  late  husband  3002. 
within  twelve  months  after  her  death  in  the 
event  thereinafter  specified,  was  that,  **if 
the  obligor  should  within  twelve  months  after 
the  decease  of  A.  pay  to  her  children  300i., 
if,  upon  an  account  taken,  the  atock  in  trade 
and  effects  in  the  business  (if  then  carried  on 
by  the  obUgor)  should  amount  to  400/. ;  but 
in  case  upon  such  account  to  be  taken,  the 
stock  in  trade  shouUi  amount  to  less  than 
4002m  then  if  the  obligor  should  pay  to  the 
children  of  A.  1202.,  the  bondshould  be  void." 

Plea,  that  long  before  the  death  of  A.,  the 
obligor  retired  nrom  and  ceased  to  carry  on 
the  trade,  and  that  at  the  death  of  A.  he  had 
not  any  stock  in  trade,  and  that  no  account 
of  the  said  stock  in  trade  in  the  condition 
mentioned  was  or  could  be  taken  at  the  time 
of  the  death  of  A.,  or  from  thence  hitherto: 
Held,  on  demurrer  that  the  true  construction 
of  the  condition  of  the  bond  ^as,  that  the  ob- 
ligor had  an  option  to  continue  or  discontinue 
the  trade  during  the  life  of  A.,  and  that  he 
having  discontinued  it,  the  event  on  which  the 
money  was  to  come  to  the  children  of  A.  had 
never  happened ;  and  that  the  plea  therefore 
was  good.  Be$wieky,  SwinddU,  H.  4  W.  4. 

914 

BREWER. 
See  ^Mumptif,  9. 

BRIDGE. 

Before  the  statute  of  43  G.  3,  c.  59,  there  had 
been  a  public  county  bridge,  which  was  of 
wood,  resting  on  stone  abutments.  After 
that  statute  passed,  the  wooden  part  of  the 
bridge  was,  during  a  flood,  carried  some  die- 
tance  down  the  river,  but  the  stone  abutments 
remained.  Part  of  the  wooden  materials  be- 
ing afterwards  collected  together,  were,  with 
new  materials  formed  into  the  upper  part  of 
a  bridge,  which  was  wider  than  it  had  been 
before  the  flood,  and  placed  upon  the  old 
abutments.  This  was  done  at  the  expense 
of  the  parish,  and  not  under  the  direction 
of  the  county  surveyor ;  Held,  that  this  was 
not  a  bridge  erected  or  built  after  the  passing 
of  43  G.  3,  c.  59,  a.  5;  and  that  the  inhabi- 


I  of  the  county  vrere  bound  to  mtir  iL 
King  V.  The  Inkabitanit  ef  lie  Cesaly 
won,  T.  3  W.  4.  383 


tants^.  ... 

qf  Devon,  T.  3  W,i. 

BROKER. 
See  Innunmee  Broker, 

BUILDING. 
See  Indictment,  3. 

BURGESS. 
SeeCiMtom,  1,2. 

BUTTER,  SALE  OF. 
See  Vendor  and  Vendee,  1. 

CANAL  ACT. 

1,  By  acts  of  parliament  enabling  a  < 
to  make  and  maintain  a  canal  navigation,  i 
to  take  lands  for  that  purpose  making  satis- 
faction,  it  was  provided  that  the  company 
should  not  take  any  garden  ground  withoat 
consent  of  the  respective  owners  and  coca- 
piera,  and  that  any  action  to  be  brought  for 
anything  done  in  pursuance  of  those  act>, 
should  be  commenced  within  six  calendar 
months  next  after  the  act  ahouM  have  been 
committed ;  or,  if  there  should  be  a  contiDa* 
ance  of  damages,  then  within  six  calendar 
months  next  after  the  committing  of  svch 
damage  should  have  ceased. 

The  company  wiahing  to  take  gardsa 
ground  for  the  purpose  of  sloping  the  banb 
of  the  canal,  told  the  occupier,  or  tenant, 
that  they  had  obtained  the  consent  of  the 
owner's  asent,  without  which  the  tenant 
would  not  nave  given  them  permiasion ;  but 
the  statement  was  not  true.  They  then  paid 
him  a  sum  which  he  demanded  on  aeooant 
of  a  former  tranaaction,  after  which  they  en* 
tered  and  sloped  away  the  ground.  The 
land  in  consequence  was  ftom  thenceforth 
overflowed  by  the  Thames  at  every  high  tids. 
For  this  damage  the  landlord  sued  the  com- 
pany more  than  six  calendar  months  after  the 
ground  was  taken,  and  the  tide  was  let  in: 

Held,  that  the  injury  was  one  for  which 
an  action  should  have  been  brought  within 
aix  months  from  the  taking awaj[  of  the  land; 
and  that  the  defendants  were  within  the  pro- 
tection of  the  limiting  clause,  inasmuch  as 
the  act  complained  of  was  really  done  for 
the  purpose  contemplated  by  the  atatntea, 
though  in  the  proaecution  of  that  purpose 
the  cwfendants  had  been  guilty  of  a  misrepre- 
sentation and  of  bad  faith  toward  the  occu- 
pier. Lord  Oaklew  v.  The  Keneimgian  Cantd 
Company,  T.  3  W.  4.  138 

2.  A  nver  navigation  act  directed  that  the  sa- 
lary of  the  clerk  to  the  commissioners  should 
.be  paid  by  the  proprietora  of  the  tolls.  A 
person  seised  in  lee  of  a  part  of  the  naviga- 
tion and  tolls,  granted  annuities,  and  con- 
veyed her  part  of  the  tolls  to  a  trustee,  to  se- 
cure the  annuities,  and  to  permit  her  to  hold 
the  conveyed  premises  ana  the  profits  thereof 
to  her  own  use,  till  defiiult  in  payment  of 
snch  annuities.  B^  a  subsequent  deed  she 
conveyed  the  premises  in  fee  to  Y.,  together 
with  other  property,  in  trust  to  sell  as  in  the 
deed  was  cfirected,  and  to  receive  the  pro- 
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ceeda  of  such  sale,  and  the  tolla  and  profits 
of  the  naTtgattoD ;  and  oat  of  the  aeveral  re- 
ceipts and  profits  to  defray  the  costs  and  ex- 
penses necessary  for  carrying  the  trusts  into 
effect,  to  pay  up,  and,  if  possible,  discharge 
the  annuities,  to  pay  off  certain  creditors,  and 
to  hold  the  surplus,  if  any,  for  her  benefit. 

The  trustee  under  the  last  mentioned  deed 
entered  into  receipt  of  the  tolls,  appointed  a 
collector;  and  represented  himself  to  the 
commissioners  as  a  mortgagee  of  the  tolls, 
and  as  having  a  control  over  them  and  over 
the  repairs  of  the  navigation,  but  refused  to 
pay  the  salary  of  the  derk.  The  .annuities 
were  still  subsisting.  The  clerk  sued  the 
trustee  for  non-payment  of  his  salary : 

Held,  that  it  lay  upon  the  trustee  having 
conducted  himself  ss  above  stated,  to  show 
that  he  vras  not  a  proprietor  within  the 
meaning  of  the  act :  Held  further,  on  refe- 
rence to  the  several  deeds,  that  he  was  such 
proprietor,  although  he  only  held  the  tolls  in 
tniBt  to  pay  creditors  and  discharge  incum- 
bruiees,  and  although  there  was  a  legat  estate 
outstanding  in  a  trustee,  to  secure  the  annu- 
ities. 

The  act,  passed  in  1794,  required  that  cer- 
tain notices  should  be  given  to  the  Northamp- 
ton and  Cambridge  newspapers.  There  wss 
at  that  time  one  newspaper  published  at  each 
place.  A  newspaper  was  subsequently  esta- 
blished, called  The  Huntington,  Bedford, 
and  Peterborough  Gazette,  and  Cambridge 
and  Hertford  Independent  Press ;  and  it  was 
published  (among  other  places)  at  Cam- 
bridge :  Held,  that  publication  of  the  notices 
in  the  former  papers  Wss  sufficient.  Tibbittt, 
Gent.  One,  ^.  v.  Yorke,  M.  4  W.  4.       605 

CAPIAS. 
See  Praetktt  13* 

CERTIFICATE. 
See  Bankrupt f  3. 

CERTIORARI. 
See  Indictment,  1.    Sestions, 

CHELSEA  WATERWORKS  COM- 
PANY. 

See  Foor  Sate, 

CLERK  TO  COMMISSIONERS  OF 
NAVIGABLE  CANAL. 

See  Canal  Ad,  3. 

CLERK  TO  TRUSTEES  UNDER  A 
TURNPIKE  ACT. 

See  Mandamue,  3. 

CLOSES  IN  WHICH,  &c 
See  Pleading,  3. 

COAL  MINES,  RATEABILITY  OF. 
See  Inclosure  Act,  3, 

commencemeUt  of  risk. 

See  Imuraneef  3. 


CONDITION. 
See  Bond,  1,  3, 3. 

CONDITION  PRECEDENT 
See  Leaee,  3. 

CONVICTION. 

See  Jmetkee,  1. 

COPARCENER. 

See  Livery  qf  Seisin, 

COPYHOLD. 

1.  Copy^holds  are  within  the  atatvte  37  EUt.  e. 
4,  which  avoids  all  conveyances  of  any  lands, 
tenements,  or  hereditaments,  made  for  the 
intent  and  of  purpose  to  defraud  and  deeeive 
peraona  that  shall  afterwards  purchase  the 
same.  Doe  d,  TunetHl  ▼.  BoUriell,  T.  3  W. 
4.  131 

3.  A  copyholder  in  fee  aurrendered  to  the  use 
of  another  person,  and  afterwards  and  before 
the  admittance  or  the  surrenderee,  commit- 
ted, and  waa  convicted  of  simple  felony : 
there  being  a  custom  in  the  manor  that  any 
tenant  of  customary  tenements  who  should 
commit  and  be  convicted  of  felony,  ahould 
forfeit  his  said  tenements  to  the  lord  t  'Held, 
that  the  surrender  or  before  admittance  was 
still  tenant  for  the  purpose  of  forfeiture,  and 
that  his  estate  was  forfeited  to  the  lord,  and 
the  aurrenderee  not  entitled  to  be  admitted. 
The  King  v.  Lady  Jane  St.  John  MOdmay, 
T.  3  W.  4.  3M 

3.  At  a  court  baron,  held  in  1813,  before  the 
steward  of  a  nMmor,two  copyhold  tenements 
were  granted  to  W.  R.  and  J.  H.,  habendum 
for  their  lives  and  the  life  of  the  longest  liver 
of  them  successively  at  the  will  of  the  lord 
according  to  the  custom  of  the  manor,  at  the 
yearly  rente  of  36s.  id.  and  U.  all  services 
therefore  due,  and  a  heriot  when  it  should 
happen,  and  the  said  W.  R.  was  admitted 
tenant ;  but  the  admiasion  and  fealty  of  J. 
H.  were  respited  until,  Slc 

In  1833,  tne  lessees  of  the  maiK>r  by  deed 
appointed  C.  L.  steward  of  the  manor,  with 
fuA  power  to  hold  courts  baron  and  cus- 
tomary courts,  and  to  do  all  acta  usual  to  be 
done  by  stewards  in  relation  thereunto ;  and 
they  more  especially  authorised  him  to  make 
any  voluntary  ffrants  of  customary  or  copy- 
hold lands  witnin  or  parcel  of  the  manor, 
and  to  give  licenses  to  demise,  or  otherwise. 
as  he  the  said  C.  L.  should  think  fit,  and 
either  in  or  out  of  court  as  fully  as  the  les- 
sees might  or  could  do. 

At  a  court  baron  held  out  of  the  manor  in 
1835,  J.  H.  (who  survived  W.  R.)  surrendered 
to  the  lords-lessees  the  above-mentioned 
copyhold  messusges,  and  the  lessees  by  C.  L. 
their  steward  granted  them  again  to  W.  H. 
L.  and  J.  W.  W.  habendum  Tor  their  Uvea, 
and  the  life  of  the  fongest  liver  of  them  suc- 
cessively, according  to  the  custom  of  the  ma- 
nor, at  the  yearly  rent  of  36s.  id.  and  7t. 
and  all  services  therefore  due,  and  a  heriot 
for  each  of  the  said  tenements  when  it  should 
hsppen,  according  to  the  custom  of  the  ma- 
nor; and  J.  H.  L.  and  J.  W.  W.  weie  ad- 
mitted tenanta: 
Held,  that  it  was  no  objection  to  this  grant 
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that  J.  H.,  the  rarvmnff  life  ander  the  grant 
of  1812,  was  never  aaraitted  tenant:  nor 
that  two  rente  were  reserved,  without  die- 
tinguishing  how  much  was  payable  for  each 
tenement,  the  same  renu  haviog  been  re- 
served by  a  former  grant  in  1771 :  nor  that  a 
heriot  was  reserved  for  each  tenement  when 
it  shonld  happen,  according  to  the  custom  of 
the  manor ;  tor  if  a  heriot  was  not  demanda- 
ble  for  each  tenement,  the  claim  could  not  be 
enforced;  but  that  would  not  avoid  the 
grant: 

Held,  secondly,  that  a  customary  court 
cannot  be  held  out  of  the  manor,  unless  there 
be  a  custom  to  warrant  it ;  and  if  one  be  held 
out  of  it  without  such  custom,  it  is  void,  and 
such  things  there  done,  as  are  required  to  be 
done  at  a  court,  such  as  presentments  by  the 
homage,  imposing  fines,  levying  fines,  and 
suffering  recoveries,  are  void : 

But,  thirdly,  that  as  the  lord  may  grant  to 
or  admit  a  copyhold  tenant,  not  only  out  of 
court,  but  also  out  of  the  manor,  the  grant  of 
1825,  if  it  had  been  made  by  the  lord,  would 
have  been  good,  though  it  purported  to  have 
been  made  at  a  void  court : 

Held,  fourthly,  that  a  steward  cannot  in 
his  mere  character  of  steward,  admit  a  copy- 
hold tenant  out  of  the  manor. 

Fifthly,  that  as  C.  L.,  by  the  deed  of  1823, 
had  a  special  authority  to  make  any  volun- 
tary grants,  either  in  or  out  of  court,  as  fully 
aa  tne  lessees  of  the  manor  could  do,  he  might 
take  the  surrender,  and  make  the  grant  in 
question  out  of  the  manor ;  and  that  although 
he  professed  in  making  the  grant,  to  act  only 
as  steward,  and  not  aa  the  special  agent  of 
the  lord,  the  grant  so  made  might  operate  as 
a  grant  made  by  the  lord's  attorney,  and  was 
therefore  valid. 

Sixthly,  that  although,  in  general,  to  make 
a  party  tenant  by  copy  of  court  roll,  his  ad- 
mission ought  to  be  notified,  for  the  informa- 
tion of  the  tenants,  at  the  next  or  some  other 
court,  and  a  regular  entry  of  it  made  by  cer- 
tificate, presentment,  &c. ;  yet,  as  the  pro- 
ceedings at  this  void  court  were  entered  by 
the  steward  on  the  court  rolls,  as  if  done  at 
a  valid  court,  the  tenants  must,  at  a  following 
court,  after  the  admittance,  have  had  infor- 
mation of  what  had  been  done,  and  that  was 
sufficient.  Doe  dem,  Lnxk  and  Another  v. 
Whitaker,  T.  3  W.  4.  409 

4.  If  a  copyholder  pull  down  a  bam,  without 
any  intention  of  rebuilding,  the  lord  cannot 
recover  the  place  from  him,  on  the  ground  of 
a  forfeiture,  if  the  jury  find  that  the  premises 
are  not  damaged.  Doe  dem,  Grubb  v.  The 
Earl  of  Burlington,  M.  4  W.  4.  507 

A.  and  B.  by  a  settlement  made  on  occasion 
of  their  intended  marriage  (which  afterwards 
took  place)  conveyed  certain  freehold  estates 
to  trustees,  for  the  benefit  of  themselves  and 
the  survivor  of  them  for  life,  then  for  the 
benefit  of  the  issue  of  the  marriage,  if  any, 
and  if  none,  then  to  the  use  of  such  person 
as  the  wife  by  deed  or  last  will,  notwithstand- 
ing her  coverture,  and  as  if  she  was  sole 
and  unmarried,  ahould  appoint,  and  in  de- 
fault of  appointment  to  toe  use  of  herself  in 
fee.  The  wife  at  the  time  of  the  marriage 
was  seised  in  tail  of  certain  copyhold  lands. 

The  husband  and  wife  afterwards  executed 
a  power  of  attorney  to  C,  authoritina  him 
to  surrender  the  copyhold  lands  of  wbidi  the 


wife  was  seised  in  tail  to  a  third  penoo,  io 
order  to  make  him  tenant  to  the  precipe  or 
plaint  in  a  recovery  intended  to  be  saneied 
in  the  manor  court.  The  wife,  previou  to 
her  executing  the  power  of  attorney,  was 
examined  apart  from  her  husband,  by  the  de- 
puty steward  of  the  manor.  The  recovery 
was  suffered,  and  immediately  afterwards  the 
premises  were  surrendered  to  the  same  niet 
as  those  mentioned  in  the  marriage  settle- 
ment :  Held,  that  the  power  of  attorney  waa 
valid  aa  the  act  of  the  husband ;  be  haviiig 
sufficient  interest  in  his  wife's  copyhold  iaou 
to  paaa  them  bv  surrender  during  the  joint 
lives  of  himself  and  bis  wife ;  and  that  the 
recovery  (which  had  stood  unreversed  for 
twenty  years)  was  therefore  well  suffer^. 

After  the  above  surrender,  the  wife  waa 
admitted  to  other  copyhold  lands,  which 
were  not  surrendered  to  the  use  of  her  wilL 
By  her  will  made  in  1802,  she  devised  her 
real  and  leasehold  estates  to  certain  persona 
therein  named.  At  the  date  of  her  will  and 
of  her  death  ahe  was  seised  of  freehold  ea- 
tates :  Held,  that  the  will  was  a  valid  dispo- 
sition of  the  copyhold  which  had  been  sar- 
rendered  to  the  use  of  her  will,  tboueh  it  did 
not  refer  to  the  surrender  in  which  the  right 
of  disposition  was  reserved,  and  though  it 
was  made  after  she  ceased  to  be  a  feme  co 
vert ; 

Held  further,  that  the  copyholds  which  had 
not  been  surrendered  to  the  use  of  the  will. 
did  not  pass  bv  the  ^enenl  devise  of  the  real 
estate,  the  will  having  been  made  before  the 
55  G.  3,  c.  192.  Doe  dem,  Smiih  v.  Birdand 
Another,  M.,iW,i,  695 


CORONERS. 

The  court  on  the  application  of  the  crown,  aet 
aside  a  coroner's  inquisition,  for  defects  ap- 
parent on  the  face  of  it.  Rule  absolute  in 
the  first  instance.  In  the  Matter  of  CmIUji, 
T.  3  W.  4.  230 

CORPORATE   OFFICER. 
See  Mandamus, 

CORPORATION. 

See  Quo  Warranto. 

In  an  action  against  a  corporation  on  a  bond, 
the  condition  of  which  recited,  that  the  com- 
pany were,  by 'act  of  parliament,  authorized 
to  raise  money  by  bond,  and  that  at  a  gene- 
ral assembly  of  the  company  of  proprietors, 
it  had  been  resolved  that  the  bond  m  ques- 
tion should  be  issued  for  that  purpose,  the 
defendants  pleaded  non  est  factum:  Held, 
that  althougn  the  company  could  not,  under 
that  plea,  show  that  the  bond  executed  by 
them  was  invalidated  by  collateral  matters, 
they  might  show  that  it  was  void,  because  it 
waa  executed  contrary  to  the  provisions  of 
the  act  of  parliament : 

Held,  secondly,  that  a  clause  in  the  act  of 
parliament,  whereby  the  company  were  an- 
thorized,  at  any  general  or  special  general 
aasembly,  to  order  and  dispose  of  the  custo- 
dy of  their  common  seal,  and  the  use  and  ap- 
plication thereof,  «npowered  them  to  make 
rulea  and  regulations  for  its  custodv,  but  did 
not  require  Uieirconcurrence  ineach  partica- 
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hr  act  of  Mftliiig,  and  that  a  bond  to  which 
tbeaeal  had  baen  affixed  by  the  company'a 
clerk*  onder  a  general  authority  from  the  di- 
reetora,  waa  valid. 

By  another  claase  it  was  enacted,  that  the 
clerk  abould,  in  a  book  provided  by  the  com- 
pany,  keep  an  accoant  of  all  acta,  proceed- 
inga,  and  traneactiooa  of  the  company  pro- 

Enetors,  and  that  every  proprietor  thou  Id 
ave  liberty  to  inapect  the  aame,  and  take 
copies  of  the  entriea:  Held,  that  entrieaof 
the  proceedings  in  the  book  so  kept  by 
the  derk  were  not  admiisible  in  evidence, 
against  one  of  their  own  members  saing 
them.  Bill  v.  The  Manchenter  and  Salford 
WaUTfoorhM  Company,  M.  4  W.  4.  866 

COSTS. 

See  jiff srK«y,  1,2.  Ejectment,  2,  Z,  India- 
ntent,  2.  Mandamus,  8.  Practice,  5,  7,  8, 
12.    Prahibitian,  1.    Slander,  2. 

CO-SURETY. 

See  Bankrupt,  3. 

COURT. 

See  Copyhold,  3. 

COURT  MARTIAL. 

See  Proh&ition,  2. 

COVENANT. 

See  Leate,  3, 5.    Pleading,  5. 

Dedaratton  stated  that  by  indenture  between 
defendant  and  J.  W.,  recitine  that  defendant 
for  certain  considerationa  had  agreed  to  pay 
off  certain  mortgafea  and  dehts  of  J.  W.,  de- 
fendant covenanted  to  and  with  J.  W.  to  save, 
protect,  defend,  keep  harmless,  and  indem- 
nify J.  W.,  his  heirs,  executors,  administiti- 
tors,  dtc.,  from  the  payment  of  the  said  debts, 
and  from  all  actiona,  Slc.,  in  respect  of  them. 
Breach,  that  5002.  of  an  annuity  for  payment 
of  which  J.  W.  had  bound  himself,  his  heirs, 
executors,  and  administrators,  became  in  ar- 
rear,  and  remained  so  after  J.  W.'s  death, 
and  that  defendant  did  not  pay  the  same,  nor 
protect  or  indemnify  J.  W.,  his  executors, 
administrators,  &.C.,  by  reason  whereof  the 
annuity  bond  became  forfeited,  and  the  gran- 
tee recovered  against  the  plaintiff,  adminis- 
tratrix of  J.  W.,  and  had  judgment  for  201., 
the  amount  of  assets  admitted  to  be  in  hand, 
and  for  thereaidue,  judgment  of  asaets  quan- 
do :  Held,  that  looking  to  the  whole  of  the 
deed  declared  upon,  there  appeared  a  cove- 
nant by  the  defendant,  not  only  to  indem- 
nify, but  to  pay  the  debt. 

Semble,  per  Parks,  J.,  and  held  by  Pat- 
Tisojr,  J.,  that  if  the  expreas  covenant  to  pro- 
tect and  indemnify  had  stood  alone,  a  suffi- 
cient breach  of  that  covenant  appeared  (Lit- 
TLSSALS.  J.,  dubitante) :  Held,  that  the  plain- 
tiff might  recover  the  whole  arrears,  for 
which  she  was  liable,  as  administratrix,  to 
the  grantee  of  the  annuity,  though  she  had 
only  paid  a  part.  Carr  v.  Ba^erts,  T.  3 
W.  4.  78 

COVENANT  TO  STAND  SEISED  TO 
USES. 

See  Marriage  Settlement, 


GRIMUfAL  INFORMATION. 
See  Juaiicet,  2. 

CURATE. 
Seer  Settlement  by  Renting  a  Tenement,  4. 

CUSTOM. 

1.  The  statute  11  G.  4  and  1  W.  4,  c.  64,  for 
permitting  the  general  sale  of  beer  by  retail 
m  England,  does  not  supersede  the  custom 
of  a  horouffh,  that  no  person  shall  carry  on 
the  trade  ofan  ale-house  keeper  therein  who 
is  not  a  burgess.  Mayor,  &<,,  of  Leieeeter  v. 
Burgeet,  T.Z  W.  4.  246 

2.  A  custom  for  the  jurors  of  a  court  leet  hoi- 
den  for  a  borough  and  manor,  to  present  per- 
sons to  be  admitted  burgesses  of  the  borough, 
and  for  the  persons  so  presented  to  be  admit- 
ted and  Bworn  in  bureesses,  was  held,  on 
motion  in  arrest  of  judgment,  to  be  valid  in 
law.  The  King  v.  The  Duke  of  Beaufort,  T. 
3  W.  4.  442 

CUSTOMARY  COURT. 
See  Copyhold,  3. 

DEATH,  PRESUMPTION  OF. 
See  Evidence,  1. 

DECEIT. 
See  Action  on  the  Case,  2. 

DEED. 

See  Canal  Act,  2.    Marriage  Settlement, 
Way, 

Mortgagor  granted,  bargained,  sold,  released, 
and  conumed  to  mortgagee  (in  his  posses- 
sion then  being  by  a  previous  bargain  and 
sale)  an  iron-toundry  and  two  dwelling- 
houaes,  dec,  and  the  appurtenances ;  toge- 
ther with  all  grates,  boilers,  bells,  and  other 
fixtures  in  and  about  the  said  two  dwelling- 
houses;"  and  all  trees,  houses,  cottagea. 
commons,  &c.,  easements,  profits,  &c.,  to 
the  said  foundry,  messuages,  and  lands  ap- 
pertaining. There  were  cranes,  presses,  a 
Bteam  engine,  and  other  fixiureain  the  foun- 
dry, used  for  the  purposes  of  the  business 
carried  on  there,  and  valued  at  600/. :  Held, 
that  the  specification  of  the  grates  and  other 
fixturea  in  and  about  the  dwelling-houses, 
showed  that  those  in  the  foundry  were 
not  intended  to  pass,  though  they  would  have 
passed  if  the  others  had  not  been  mentioned. 
Plaintiff  at  the  trial  produced  a  deed  of 
mortgage,  executed  to  him  by  defendant. 
The  latter  proved  that  on  executing  it  he 
handed  it  to  his  own  agent,  intending  it,  as 
he  alleged,  to  remain  as  an  escrow,  till  the 
performance  of  a  certain  agreement  by  an- 
other pany  to  the  mortgage :  Held,  that  the 
possession  of  it  by  the  plaintiff  was  primIL 
ncie  evidence  that  it  baud  been  delivered  to 
him  aa  a  deed.    Mare  v.  Morton,  M.  4  W.  4. 

715 

DEPOSIT. 
See  Banker,  1, 2. 
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DEVISEL 
8ee(>pjrAoM,5. 

1.  TettmtordeviiasasfoUowB:  "A«  tonching 
my  worldly  estate,  I  five,  deyiae,  and  dis- 
pose of  the  same  in  tne  following  manner : 
first,  I  give  to  my  wife,  Ann,  the  whole  of 
my  estates,  goods  and  chattels,  living  s^ock, 
and  debts,  daring  her  widowhood,  and  no 
longer,  but  demeatly  to  go  to  my  dear  chil- 
dren, as  I  have  appointed  and  disposed  to 
them  in  lots  and  money."  He  then,  after 
giving  to  hys  eldest  son  a  sum  of  money,  left 
to  his  second  son  a  lot  of  land  (therein  de- 
scribed) to  him  and  his  lawful  heirs  for  ever ; 
and  if  no  heirs,  to  his  next  brother  and  his 
lawful  heirs  for  ever.  Then  followed  four 
other  devises  in  similar  terms  to  four  other 
sons,  and  then  he  gave  to  his  son  John  a 
dwelling-house,  and  piece  of  ground,  &c. ; 
also  his  goods  and  living  stock.  He  then  de- 
vised to  his  daughter  a  house  and  gardens, 
and  to  her  son  and  his  lawful  heirs  for  ever : 
Held  that  John  took  a  life  estate  only  in  the 
house  and  ground  devised  to  him.  Doe  d. 
GwiUim  V.  Gwmim,  T.  3  W.  4.  122 

2.  Lands  were  devised,  to  the  use.  among  oth- 
ers, that  M.  A.  F.  should  take  from  and  out 
of  the  same  premises  an  annuity  or  vearly 
rent  charge  ol  5001.  a  year,  to  be  pain  clear 
of  all  taxes  and  deductions,  remainder  to  S. 
for  life,  subject  to  the  annuity :  Held  that  the 
annuity  was  to  be  paid  clear  of  legacy  duty, 
and  was  a  charge  upon  the  land ;  and  con- 
sequently thai  S.  who  had  entered  into  pos- 
session under  the  devise  to  him,  and  been 
compelled  to  pay  the  legacy  duty  on  the  an- 
nuity pursuant  to  the  45  G.  3.  c.  28,  s.  5, 
oottid  not  recover  it  again  from  tne  annuitant. 
Stow  V.  Davenport,  T.  3  W.  4.  359 

3.  Testator  being  seised  in  fee  of  lands,  de- 
vised to  trustees  in  fee,  upon  trust,  as  to  part, 
to  permit  his  eldest  son  to  receive  the  profits 
for  life ;  and  as  to  other  paru  to  permit  his 
two  daughters  to  receive  the  profits  for  life : 
and  also  upon  trust,  durinj^  the  lives  of  his  said 
children,  to  preserve  contmgent  remainders. 

And  after  the  decease  of  any  or  either  of 
his  said  children,  he  devised  the  estate  to 
him  or  them  limited  for  life  as  aforesaid,  unto 
all  and  every  his,  her,  or  their  child  or  chil- 
dren living  at  the  time  of  his,  her,  or  their 
parents'  decease,  or  bom  in  due  time  after- 
wards, for  their  lives  as  tenants  in  common ; 
but,  nevertheless  with  an  equal  benefit  of 
survivorship  among  (he  rest  of  the  said  chil- 
drsn,  if  mors  than  one,  and  any  of  them 
should  die  without  leaving  issue,  the  child 
or  children  of  each  of  his  said  sons  and 
daughters  taking  the  rents  and  profits  of  his, 
her,  or  their  parent's  estate  only. 

And  from  and  after  the  decease  of  all  the 
children  of  each  of  his  said  sons  and  daugh- 
ters without  issue,  he  devised  the  estates  to 
them  respectively  limited  as  aforesaid,  unto 
and  among  all  snd  every  the  lawful  issue  of 
such  child  or  children  (during  their  lives)  as 
tenants  in  common,  and  to  descend  in  like 
manner  to  the  issue  of  his  said  sons  and 
daughters  respectively,  so  long  as  there 
should  be  any  stock  or  oflfspring  remaining : 

And  for  defaulter  in  failure  of  issue  of  any 
of  his  ssid  sons  and  daughters,  he  devised  the 
estates  so  limited  to  him,  her,  or  them  dying 
without  issue,  unto  the  survivors  of  his  said 


eons  and  daushters,  dining  their  respective 
lives,  in  equal  shares  as  tenants  in  ooamon; 


and  after  theii  respective  deaths,  he  devised 
the  same  to  the  children  of  the  survivor  of  his 
said  sons  and  daughters,  during  their  respec- 
tive lives,  as  tenants  in  common,  with  such 
benefit  or  survivorship  as  aforesaid ;  and  aiker 
the  decease  of  all  ot  them,  to  the  issue  of 


such  children,  in  like  manner  as  he  had  be- 
fore devised  the  original  estate  of  each  of  his 
said  sons  and  daughters. 

And  for  default  or  in  failure  of  issue  of  all 
his  said  sons  and  daughters  except  one,  hs 
devised  all  his  said  estates  unto  bis  only  sor- 
vivine  son  or  daughter  in  fee : 

Held,  that  under  this  will,  the  eldest  sod 
of  the  testator  did  not  take  an  estate  tail  (on* 
less  in  remainder)  but  an  estate  for  life;  that 
his  children  took  estates  tail  in  undivided 
shares  as  tenants  in  common. 

The  doctrine  that,  in  construing  a  devise, 
the  general  intent  is  to  be  preferred  to  the 
particular  intent,  is  incorrect  and  vague ;  the 
true  rule  of  construction  is,  that  technicil 
words,  or  words  of  known  legal  import,  most 
have  their  legal  efiect,  even  though  the  tes- 
tator use  inconsistent  words;  unless  the  in- 
consistent words  are  of  such  a  nature  as  to 
make  it  clear  that  the  technical  words  ere 
not  used  in  their  proper  sense.  Doe  don.  of 
J.  A.  Gallini  v.  F,A.  Gallini,  M.  4  W.  4.621 
4.  A.  devised  copvhold  lands  to  his  son  D.  8. 
and  his  wife,  ana  J.  H.  and  his  wife,  or  the 
survivor  of  them,  for  their  lives;  and  after 
the  decease  of  all  of  them,  to  the  male  heir* 
at-law  of  him  the  testator,  his  heirs  and  as- 
signs  forever;  he  then  bequeathed  legaciei 
to  three  other  sons,  and  afterwards  died 
leaving  five  sons  and  one  daughter,  three  br 
his  first  wife,  and  three  by  the  second:  Held, 
that  the  fee  vested  at  the  testator's  death,  in 
the  person  who  was  then  his  male  heir-at- 
law,  and  did  not  remain  contingent  until  the 
determination  of  the  life-eatstes.  Doe  dm 
PUkingion  v.  Sprait,  M.  4  W.  4.  73f 

DISTRESS. 

The  1  &  2  Phil,  and  M.  c.  12,  a.  2,  which 
enacts,  "that  no  person  shall  take  for  keep- 
ing in  pound,  impounding,  or  poundage  of 
any  distress,  above  Ad.  for  any  one  whole 
distress  that  shall  be  so  impounded,"  does 
not  extend  to  cases  where  the  goods  are  im- 
pounded on  the  premises,  by  virtue  of  the  11 
G.  2.  c.  19,  s.  10.  Child  v.  ChawAedam, 
Bond,  JetMopp  <f.  Otkere,  H.  4  W.  4.      1049 

DIVISIBLE  ALLEGATION. 
See  Pleading,  3. 

EASEMENT. 
See  Way. 

ECCLESIASTICAL  COURT. 

See  Prohibition,  1. 

EJECTMENT. 

1.  Ejectment  may  be  maintained  for  freehold 
lands  on  the  demise  of  a  person  attainted  of 
felony,  when  there  haa  been  no  offce  found 
on  behalf  of  the  king.  Doe  dem,  GriJUk  v. 
Priukard,  M.  4  W.  I.  765 
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lln  a  Mcond  aetioD  of  ejectment  brought  for 
the  same  premieee,  the  Court  will  stay  pro- 
eeedinn  nit  the  costs  of  the  former  are  piaid, 
alihoagD  the  former  action  waa  diacontinued 
before  conaent  rule ,  or  plea.  Doe  dm.  Lang' 
dM  ▼.  Langd^n,  M.  4  W.  4.  864 

9.  A.  haTing  brought  an  ejectment  bad  judg- 
ment of  nonsuit  againat  him ;  afterwarda  he 
waa  discharged  under  the  Inaolvent  Debtor's 
Act,  the  costs  of  the  eiectment  being  inserted 
at  a  debt  in  his  aebedule.  The  aasigneo  of 
bis  estate  having  brought  a  second  eiectment 
apon  the  insolvent's  original  title,  the  Court 
•tajed  the  proceedinga  in  it  until  the  costa  of 
the  firat  were  paid.  Doe  dem.  Stattdish  v. 
l«f,M.4W.4.  878 

4«  Id  ejectment  bjr  landlord  against  tenant  for 
a  foneiture,  ic  is  a  good  owfence  that  the 
landlord,  after  the  execution  of  the  lease, 
eoQTeyed  awav  hia  title  to  the  premises  by 
mortgage ;  although  it  be  not  shown  that 
any  interest  on  the  mortgage  ia  in  arrear,  or 
that  the  mortgagee  haa  made  any  claim,  or 
otherwise  enforced  his  rights  as  againat  either 
Undlord  or  tenant.  Doe  dem.  Marriott  v. 
£ii0ardff,H.4  W.4.  1065 

ELECTION  OF  CORPORATE 
OFFICER. 

See  Quo  Warranio. 

EMBLEMENTS. 

Tenant  for  a  term  determinable  upon  a  life, 
•owed  the  land  in  spring,  first  with  bar- 
ley and  aoon  after  with  clover.    The  life  ez- 

"  I  au- 
ether 

had 
^>niDg  up.  The  clover  ao  talien  made  the  bar- 
ley straw  more  valuable  by  being  mixed  with 
it;  but  the  increase  of  the  value  did  not  com- 
pensate for  the  expenae  of  cultivating  the 
clover,  and  a  farmer  would  not  be  rej^aid such 
ezpenee  in  the  autumn  of  the  year  in  which 
it  waa  sown.  The  reversioner  came  into 
poeeaasion  in  the  winter,  and  took  two  crops 
of  the  same  clover  after  more  than  a  year  bad 
elapsed  from  the  sowing:  Held,  that  the 
teoam  waa  not  entitled  to  emblementa  of 
either  of  these  two  crops ;  first,  becaoae  em- 
bleinema  can  be  claimed  only  in  a  crop  of  a 
apeciea  which  ordinarily  repaya  the  labor  bv 
which  it  is  produced  within  the  year  in  which 
that  labor  is  bestowed ;  and,  secondly,  be- 
caaae,  even  if  the  plaintifif  were  entitled  to 
one  crop  of  the  vegetable  growing  at  the 
time  of  the  ceaaer  of  his  interest,  this  had 
been  already  taken  by  him  at  the  time  of  cut- 
ting the  barley.    Gravee  v.  Weld,  T.  3  W.  4. 
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ENTRIES  IN  CORPORATION  BOOKS. 

See  Corpormtian. 

ENTRY. 

See  Fine,    Leaee,  6. 

ESCROW. 

See  Bndenee,  5,    Deed. 

ESTATE  TAIL. 

See  Detiee,  3. 


wy  ano  aoon  alter  witn  ciover.  i  ne  me  < 
pired  in  the  following  aummer.  In  the  i 
tumn,  the  tenant  mowed  the  barley,  togetl 
with  a  little  of  the  clover-plant  which  I 


EVIDENCE. 

See  Arbitrament,  H.  Bilt  of  Exchange,  1,  8. 
Corppfia(t9fi.  JFraude,  Statute  of ,  I,  Lease, 
5.  rleading,  3,  4, 6, 8.  Settlement  by  Birth, 
Stamp,  I,  3. 

1.  A  peraon  who  has  not  been  heard  of  for 
seven  years,  is  presumed  to  be  dead ;  but 
there  is  no  legslpresumption  as  to  the  time 
of  his  death.  The  fact  of  hia  having  been 
alive  or  dead  at  any  particular  period  during 
the  seven  jreara  moat  be  proved  by  the  party 
relying  on  it.  Doe  dem.  Knight  v.  Nepean, 
Bart.  T.  3  W.  4.  86 

2.  In  an  action  against  executors  for  a  debt  of 
the  testator,  a  person  entitled  to  an  annuity^ 
under  the  will  la  not  disqualified  by  interest 
from  giving  evidence   for  the   defendanta. 
Nowell  V.  Daviee,  T.  3  W.  4.  868 

3.  A  witness  may  be  called  upon  by  the  plain- 
tiff to  state  a  conversation  in  which  the  de- 
fendant proposed  a  compromise  to  the  plain- 
tiff, althougn  the  witness  attended  on  that  oc- 
caaion  as  attorney  for  the  defendant.  Grif. 
Jith,  Gent.,  One,  A^.  v.  Daviee,  M.  4  W.  4. 
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4.  An  order  of  aessions,  quashing  an  order  of 
removal  generally,  ia  conclusive  evidence  be- 
tween the  parties  to  the  appeal  that,  when 
the  order  of  removal  waa  made,  the  appel- 
lant pariah  waa  not  bound  to  receive  the  pau- 
per, but  it  is  only  primi  facie  evidence  that 
the  pauper  was  not  settled  in  that  parish ;  and 
therefore  upon  the  trial  of  an  appeal  between 
the  aame  parishea  against  a  aecond  order  of 
removal  of  the  aame  party,  the  removing  pa- 
rish may  show  by  parol  evidence,  that  the 
firat  order  of  removal  was  quashed,  on  the 
ground  that  the  pauper  resided  on  atonement 
of  hia  own,  which  made  him  irremovable, 
thouffh  it  did  not  confer  a  settlement,  and 
that  ne  afterwarda  aold  the  tenement,  and 
thereby  became  removable.  The  King  v. 
the  Inhabitantt  of  Wick,  St.  Lawrence,  M.  4 
W.  4.  526 

5.  Plaintiff  at  the  trial  produced  a  deed  of 
mortffage,  executed  to  him  by  defendant. 
The  Tatter  proved,  that  on  executing  it  he 
handed  it  to  hia  own  agent,  intending  it,  aa 
he  alleged,  to  remain  aa  an  escrow,  till  the 
performance  of  a  certain  agreement  by  ano- 
ther party  to  the  mortage :  Held,  that  the 
possession  of  it  by  plainiifi*  waa  prim4  facie 
evidence  that  it  had  been  delivered  to  him  aa 
a  deed.    Harev.  Norton,  lA.AW.i.       715 

6.  A  merchant  at  Sidnejr  ahipped  gooda  for 
England  on  board  the  ship  C,  and  by  another 
ahip  that  sailed  after  her,  wrote  to  an  agent 
in  England,  and  desired  him,  if  he  received 
that  letter  before  the  C.  arrived,  to  wait 
thirty  days,  in  order  to  give  every  chance  for 
her  arrival,  and  then  efiect  an  insurance  on 
the  gooda.  The  letter  waa  received,  and  the 
agent  having  waited  more  than  thirty  days, 
enected  an  insurance  throush  the  interven- 
tion of  a  broker,  who  told  the  underwriters 
when  the  C.  sailed,  and  when  the  letter  or- 
dering the  insurance  waa  written,  but  did  not 
atato  when  it  waa  received,  nor  the  order  to 
wait  thirty  days  after  the  receipt  of  it,  before 
efiecting  the  insurance.  The  C.  never  ar- 
rived. The  assured  brought  an  action  on  the 
policy  againat  the  inaurera,  but  failed,  on  ac- 
count of  the  anppreaaion  oif  facts  by  the  bro- 
ker.   In  an  action  by  tha  aasured  againat  tha 
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broker,  for  negligence  in  efiecting  the  policy : 
Held,  that  the  evidence  of  underwriters  and 
brokers  was  not  admissible  to  show,  that  in 
their  opinion  the  matters  not  communicated 
were  material.  Campbell  v.  Siekardt,  M.  4 
W.  4.  '^  840 

7.  Five  paruh  officers  were  appointed  for  a  cer- 
tain year,  viz.,  two  churchwardens,  twoover- 
seers,  and  one  vestrv  clerk  and  assistant  over- 
seer the  term  of  whose  appointment  did  not 
appear.  At  their  vestry- meetings  for  the  re- 
lief of  the  poor,  orders  were  given  to  the  pau- 
pers upon  a  shopkeeper  for  goods,  and  some- 
times tor  money  to  pay  their  monthly  allow- 
ances; which  orders  the  shopkeeper  com- 
plied with.  Three  only  of  the  officers  ever 
signed  such  orders ;  the  assistant  overseer  be- 
ing one,  signing  sometimes  by  his  name  only, 
and  sometimes  as  clerk,  or  overseer.  All 
used  to  attend  the  board,  and  when  called 
upon  there  to  pay  the  shopkeeper  for  his 
goods  and  advances,  had  severally  promised 
to  do  so  when  thev  could : 

Held,  that  the  snopkeeper,  after  the  expi- 
ration of  the  year,  might  recover  against  all 
the  parties  both  for  the  goods  and  the  ad- 
vances of  money,  if  a  jurv  were  of  opinion 
that  they  had  all  contracted  with  the  plaintiff. 

And,  that  it  was  not  necessary  to  show  by 
the  appointment  of  the  assistant  overseer 
that  he  was  authorized  so  to  contract,  the 

1'ury  being  satisfied  that  he  had  in  fact  bound 
liroself  to  the  plaintiff  in  respect  of  the  goods 
and  money  supplied.  Kirbv  v.  BantBter,  H. 
4  W.  4.  1070 

8.  Where  an  information  for  libel  states  certain 
transactions  took  place,  and  that  the  libel 
was  published  of  and  concerning  them,  and 
then  sets  out  the  libel  as  referring  to  them, 
and  the  prosecutor  at  the  trial,  gives  general 
proof  of  such  transactions  to  support  the  in- 
troductory part  of  his  pleading,  the  defendant 
is  not  thereby  authorized  to  give  evidence  of 
the  particular  history  of  those  transactions, 
so  as  to  bring  into  issue  the  truth  or  false- 
hood of  the  libel. 

But  if  such  evidence  be  adduced  boni  fide 
to  show  that  the  transactions  referred  to  in 
the  allecred  libel  are  not  the  same  with  those 
which  the  information  supposes  it  to  have  had 
in  view,  and  that  the  Judge  is  informed  that 
the  evidence  is  ofiered  for  that  purpose,  it  is 
admissible. 

Affidavits  are  not  receivable  to  show  that 
a  Judffe  is  mistaken  in  his  report  of  a  cause 
tried  before  him.  The  King  v.  Grant,  H.  4 
W.  4.  *  1082 

FALSE  REPRESENTATION. 
See  Action  on  the  Ca§e,  2, 

FELONY. 
See  Copyhold,  2.    Lea$t,  6. 

FEME  COVERT. 

See  Order  of  BemovaL 

To  a  declaration  against  husband  and  wife  for 
a  debt  due  from  the  wife  before  coverture, 
the  husband's  discharge  under  the  insolvent 
act  is  a  good  plea. 

Quaere,  whether  it  can  be  replied  that  the 
wife  had  separate  property.  Lockwood  v. 
iSailer,  T.3W.4.  303 


FEOFFMENT. 
See  JUoery  of  SeiMtn. 

FINE. 

It  is  a  sufficient  entry  to  avoid  a  fine,  if  the 
part^  enters  expressly  to  claim  the  premises 
as  his  own :  it  is  not  necessary  for  him  to  say 
that  he  enters  to  avoid  all  fines,  or  to  specify 
what  particular  act,  adverse  to  his  own  inte- 
rest, he  means  to  defeat.  Doe  dem,  Jonet  v. 
Waiiama,M,4W.i,  783 

FIXTURES. 
See  Bankrupt,  1.    Deed,  1.    Pleadings  4. 

FORFEITURE. 
See  CopykoUd,  4.    Leaoe,  6. 

FRAUDS,  STATUTE  OF. 

1.  By  agreement  in  writing,  A.  contracted  to 
sell  B.  several  lots  of  land  and  to  make  a 

food  title  to  them :  and  a  deposit  was  paid, 
t  was  afterwards  discovered  that  a  good  title 
could  not  be  made  to  one  of  the  lots,  and  it 
was  then  verbally  agreed  between  the  par- 
ties, that  the  vendee  should  waive  the  title 
as  to  that  lot.  The  vendor  delivered  posses- 
sion of  the  whole  of  the  lots  to  the  vendee, 
which  he  accepted.  In  an  action  brought  by 
the  vendor  to  recover  the  remainder  of  the 
purchase- money,  the  declaration  stated  that 
the  defendant  agreed  to  deduce  a  good  title 
to  all  the  lots  except  one,  and  that  the  ven- 
dee discharged  and  exonerated  him  from 
making  out  a  good  title  to  that  lot  and 
waived  his  right  to  require  the  same : 

Held,  that  oral  testimony  was  not  admis- 
sible to  show  the  waiver  of  the  vendee's 
right  to  a  good  title  as  to  that  lot,  inasmuch 
as  the  efi*ect  of  such  waiver  was  to  substitute 
a  difi*erent  contract  for  the  one  in  writiiij^ ; 
and  bv  the  statute  of  frauds,  in  every  action 
brought  to  charee  a  person  on  a  contrsct  for 
the  sale  of  lands,  the  agreement  must  be  io 
writing.    Go§§  v.  Lord  Xfugent,  T.  3  W.  4. 
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2.  In  an  agreement  in  writing  to  pay  the  debt 
of  another,  the  consideration  must  either  be 
stated  in  express  words  or  must  be  necessa- 
rily implied  from  the  terms  used.  A  letter, 
therefore,  from  the  defendant  to  the  plaiotUT 
in  the  following  words:  ''As  you  have  a 
claim  on  my  brother  for  5/.  ITt .  lor  boots  and 
shoes,  I  hereby  undertake  to  pay  youths 
amount  within  six  weeks  from  this  day,  14th 
January,  1833,"  was  held  not  to  satisfy  the 
statute  of  frauds.  Jameg  v.  WHliamt,  H. 
4  W.  4.  1109 

FREIGHT. 

In  indebitatus  assumpsit  for  freight,  it  appeared 
that  floods  were  laden  in  Jamaica  on  board 
the  plaintifi'^s  ship,  according  to  a  bill  of  la- 
dinff.  which  stated  them  to  have  been  ship- 
pea  by  W.  J.  on  a  vessel  bound  for  London 
on  account  of  the  defendant,  and  that  they 
were  to  be  delivered  in  London  to  the  con- 
signees, paying  freight  for  the  same  at  the 
rate  therein  mentioned ;  the  goods  ao  shipped 
were  the  property  of  the  defendant.  The 
captain  having  delivered  the  goods  to  the 
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eomifiiees  without  raeeiTing  the  freight,  it 
was  held  thmt  the  defendant  was  liahte  by 
law  to  pay  the  freight  to  the  shipowners ; 
and  that  independently  of  any  express  con- 
tract by  charter-party.  Dowuit  v.  Btckford, 
M.  4  W.  4.  521 

GENERAL  AND  PARTICULAR 
INTENT. 

See  Dcvtie,  3. 

GOODS  SOLD  AND  DELIVERED. 
See  Attmmp^ii^  2. 

GRANT. 
See  Capyhaidt  3. 

HERIOT. 
See  Copyhpld,  3. 

HIGHWAY. 

1.  The  inhabitants  of  a  parish  are  boand  by 
law  10  repair  all  roads  within  it  dedicated  to 
and  need  bv  the  public,  although  there  be  no 
adoption  ot  such  roads  by  the  parish. 

Where  land  is  Tested  m  fee  in  trustees  for 
certain  public  purposes,  they  may  dedicate  the 
sarface  to  the  use  of  the  public  as  a  highway, 
provided  such  use  be  not  inconsistent  with  the 
porposes  for  which  the  land  is  vested  in  them. 
By  an  act  for  draining  fen  lands,  commis- 
sioners were  authorized  to  make  drains  and 
other  works  therein  prescribed,  and  also  to 
make  a  new  cut  or  main  drain  as  thereii^ 
mentioned,  and  to  dispose  of  all  earth  and 
soil  arising  from  the  drains  directed  to  be 
made,  in  iorming  banks  at  certain  distances 
on  each  side. thereof,  and  the  banks,  drains, 
&c..  were  to  remain  under  their  control  for 
the  purposes  of  the  act.  The  commission- 
ers, under  the  powers  of  the  act,  made  a 
drain  according  to  the  act,  and  with  the  earth 
taken  from  it  made  a  bank  on  one  side  of  it, 
of  the  STorage  breadth  of  forty  feet :  this 
drain  and  bank  were  never  part  of  the  fen, 
but  were  old  enclosed  land,  and  bounded  by 
old  enclosures  on  both  sides;  and  the  land 
upon  which  they  were  respectively  made, 
was  purchased  by  the  commissioners  for  the 
purposes  of  the  act.  The  bank  had  been 
used  for  about  twenty-five  years  as  a  public 
highway,  and  was  a  convenient  and  useful 
roid  for  the  public. 

Upon  special  case,  stating  these  facts,  it  was 
held  by  Dehmas,  C.  J.  and  Parks,  J.,  (Lit- 
TLiDALK,  J.  dissentiente)  that  the  dedication 
of  this  part  of  the  bank  as  a  road  to  the  use 
of  the  public  was  not  inconsistent  with  the 
purposes  to  which  the  commissioners  were 
bound  by  the  act  to  apply  it,  it  not  appearing 
by  the  case  (which,  however,  ought  to  have 
been  more  express  on  these  points,  per 
pAtKK,  J.)  that  the  cleansing  of  the  drains  or 
any  other  purpose  of  the  set  hsd  been  or  was 
likely  to  be  interfered  with  by  such  user  of 
the  soil.  The  King  v.  2%«  InkahiianiB  of 
Lioke,  M.  4  W.  4.  469 

2.  The  general  turnpike  act  4  G.  4,  e.  95,  s.67, 
gives  an  appeal  to  the  sessions  to  soy  person 
who  shall  think  himself  aggricTed  by  any- 
thing done  by  any  two  justices  in  pursuance 
of  that  act,  or  any  local  turnpike  act ;  and 


declares  that  the  determination  of  the  ses- 
sions shall  be  final  and  conclusive,  and  that 
DO  proceeding  to  be  had  in  pursuance  of  that 
act  shall  be  removed  by  certiorari.  The  ses- 
sions on  appeal  against  a  certificate  of  two 
iustices,  that  a  turnpike  road  made  under  a 
local  act  had  been  completed  and  was  fit  to 
be  travelled  upon,  having  decided  that  the 
certificate  was  void  in  point  of  law,  and  hav- 
ing refused  to  go  into  the  merits  of  the  ap- 
peal in  point  of  fact,  this  Court  refused  to 
grant  a  mandamus  to  them  to  hear  the  ap- 
peal, on  the  ground  that  their  decision  was 
contrary  to  the  local  act. 

A  local  turnpike  act  recited  that  the  ma- 
king and  maintaining  a  new  turnpike  road 
from  I^eds  to  join  the  Wakefield  and  Hali- 
fax turnpike  road  at  o  certain  point,  and  se- 
veral branch  roads  (tbeieia  also  described) 
from  and  out  of  the  said  main  turnpike  road, 
would  be  an  advantage  to  the  inhabitants  of 
Leeds  and  Halifax,  and  to  the  public  in  ge- 
neral ;  and  it  authorized*  the  making  of  the 
said  several  roads,  and  enacted  "that  the 
said  new  roads  should  not  be  respectively 
opened  to  the  public,  or  become  public  rosds, 
until  two  justices  should  have  certified  that 
the  said  roads  respectively,  and  the  works 
thereon,  respectively,  were  completely  made 
and  fit  to  be  travelled  upon  throughout  the 
whole  length  of  such  roaas  respectively." 

Semble,  per  LrrrLSOALB,  and  Tauntoit, 
Js.,  that  the  making  of  all  the  branch  roads 
was  not  a  condition  precedent  to  the  main 
road  becoming  a  public  road  as  soon  as  it 
was  completed  ana  fit  to  be  travelled  on,  but 
that  the  main  road,  when  so  completed  and 
certified  to  be  so  by  two  justices,  became  a 
public  road,  although  the  branch  roads  were 
still  unfinished.  The  King  v.  Tke  Ju§tice§ 
of  ike  Wt»t  Ridingof  Yorhhire,  H.  4  W.4. 
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HIRING  FOR  A  YEAR. 
See  Matter  and  Servant,  1, 2. 

INCLOSURE  ACT. 

L  By  an  act  for  inclosing  common  lands  in 
G.  after  reciting  that  the  corporation  of  G. 
claimed  the  right  of  soil  ss  lords  of  the  ma- 
nor, and  that  certain  individuals  were  pro- 
prietors of  the  common  lands  intended  to  be 
inclosed,  it  was  enacted  that  the  commis- 
sioners might  set  out  and  allot  plots  of 
ground  out  of  the  Esst  and  West  Commons 
in  G.  as  a  compensation  for  the  rights  of  com- 
mon of  all  the  owners  snd  proprietors  of 
commonable  messuages  or  cotiaffes,  for  such 
messuages  or  cottsges  only,  as  well  on  the  said 
commons  as  on  certain  other  lands  named, 
such  plots  of  ground  to  be  used  and  enjoyed 
as  the  commissioners  should  by  their  award 
direct.  Parties  dissatisfied  with  the  award 
might  bring  an  action  against  the  persons  in 
whose  favor  the  determination  snould  be, 
within  three  months,  or  might  appeal  withia 
six  months  to  the  justices  in  quarter  sessions, 
who  were  to  determine  the  matter  and  award 
costs  snd  damaffes.  In  default  of  such  ac- 
tion or  appeal,  tne  determination  of  the  com- 
missioners was  to  be  final. 

The  commissioners  bv  their  award,  allotted 
a  plot  of  land  on  the  West  Common  as  com- 
mon pasture,  to  the  owners  and  proprietors 
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of  eommoMble  metsuaget  or  eotiagot,  and 
their  respective  tenants  or  occupiers  of  the 
said  messuages  and  cottages  only  having  a 
right  of  common  on  the  said  West  Common ; 
and  they  limited  the  ose  of  the  pastures  as 
the  act  empowered  them. 

Before  the  passing  of  the  act,  the  rights 
attached  to  the  commonable  messuages  coald 
only  be  exercised  by  such  occupiers  as  were 
freemen  of  t  he  borough  of  6.  Subsequently 
to  the  act  one  of  the  messuages  on  West 
Common  being  in  the  hands  of  a  person  not 
a  freeman,  the  corporation  brought  trespass 
against  him  for  turning  his  cattle  on  the 
above-mentioned  allotment : 

Held,  that  the  act,  though  general  in  its 
words,  did  not  authorize  the  commissioners 
to  extend  the  benefit  of  their  allotments  in 
lieu  of  common,  to  occupiers  who  were  not 
freemen ;  and  that  the  award  itself  did  not 
purport  to  do  so ;  nor  could  it  have  done  so 
unless  the  act  had  given  power  to  the  com- 
missioners to  ascertain  who  should  be  enti- 
tled to  the  newly  granted  rights :  and  conse- 
quently that  the  present  action  was  main- 
tainable, though  brought  more  than  six 
months  after  the  award.  The  BaUUft  rf  God- 
manehetter  v.  PAiZtpt,  T.  3  W.  4.  19S 

2.  By  an  inclosure  act  it  was  declared  that  all 
the  allotments  to  be  set  out  to  the  several 
persons  having  right  of  common  upon  a  moor 
should  be  deemed  to  be  situate  within  the 
same  townships  and  places  respectively, 
wherein  the  lands  lay  in  respect  of  which 
such  allotments  should  be  maae :  and  it  was 
provided  that  nothing  in  the  act  should  affect 
the  right  of  W.  P.  to  certain  coal  mines 
under  the  said  moor:  Held,  that  the  first 
clause  affected  only  those  portions  of  the  soil 
which  were  allotted  to  the  commoners,  and 
not  the  coal  mines  under  those  allotments ; 
and  therefore  that  such  coal  mines  were  rate- 
able to  the  relief  of  the  poor  in  the  parish  in 
which  they  were  actuallv  situate,  as  they 
were  before  the  act  passed,  though  the  allot- 
ments became  rateable  elsewhere.  The  King 
▼.  Pitt,  M.  4  W.  4.  565 

INDICTMENT. 
8ee  New  Trial. 

1.  An  indictment  found  at  the  Suffolk  Lent  as- 
sizes, 1833,  on  a  charge  of  felony  preferred 
in  September,  1832,  was  removed  into  K.  B. 
by  certiorari,  and  a  motion  made  to  award  a 
venire  into  another  county,  on  a  souestion 
that  a  fair  trial  could  not  be  had  in  SuBolk ;  in 
support  of  which  applications  many  affidavits 
were  put  in,  sworn  in  the  autumn  of  1832, 
showing  that  a  strong  prejudice  existed  in 
Suffolk  against  the  defendants  on  the  sub- 
ject of  this  charge. 

The  Court  held  that  there  were  not  suffi- 
cient grounds  laid  for  removing  an  indict- 
ment trom  the  body  of  a  large  county,  and 
discharged  the  rule.  The  King  v.  Holden 
and  Another,  T.  3  W.  4.  347 

2.  An  indictment  for  a  libel  on  the  ffovernor  of 
a  parish  workhouse  was  preferrea  by  the  di- 
rection of  the  select  vestry  of  the  parish ; 
and  the  defendant  having  removed  it  bv  cer- 
tiorari into  K.  B.,  was  convicted :  Held,  that 
the  libelled  party  was  not  the  party  grieved, 
within  the  statute  5  &  6  W.  and  M.  c.  11,  s. 
3,  and  therefore  was  not  entitled  to  coats. 


ThM  King  M  ik€_9ro$eentiam  ef  BrimdUf  v. 
Dewhuret,  T.  3  W.  4.  405 

3.  An  act  of  parliament  prohibited  the  erection 
or  continuance  of  any  building  within  ten 
feet  of  the  road,  and  declared  that  the  foot- 
paths should  be  subject  to  the  act,  and  be 
part  of  the  road.  It  further  enacted  that  if 
any  auch  building  should  be  erected  or  con- 
tinued contrary  to  the  act,  it  should  be 
deemed  a  common  nuisance.  By  another 
clause,  two  magistrates  were  empowered  to 
convict  the  proprietor  and  occupier  of  soch 
building,  and  to  make  an  order  tor  the  remo* 
val  thereof: 

Held,  that  notwithstanding  the  latter  clauie 
the  party  who  erected  or  continued  a  build- 
ing, contrary  to  the  act,  might  be  indicted  for 
a  nuisance : 

Held  also,  that  an  open  shop,  having  its 
front  built  on  the  foundation  of  an  old  wall 
immediately  adjoining  the  foot-path,  and 
connected  by  a  roof  with  the  front  of  a  house 
which  was  more  than  ten  feet  from  the  road, 
was  a  building  within  the  meaning  of  the 
act.    The  King  V,  Gregory,  U.iyf.i.    55S 

INFANCY. 
See  Bill  of  Egdionge,  U 

INHABITATION. 

See  Seltlement  by  Apprentiee§h^  2. 

INJUNCTION. 

See  Arreet,  2. 

INNS  OF  COURT  AND  CHANCERT. 
See  MandamuM,  6. 

INQUISITION. 

See  Coroner.  ' 

INSOLVENT  ACT. 
See  Bjecimaa,  3.    JFesie  CoocH. 

INSURANCE. 

1.  Valued  policy  of  insurance  on  ship  and 
goods  at  and  from  the  coast  of  Africa  to  the 
ship's  port  of  discharge  in  the  United  King- 
dom, with  liberty  to  touch  at  all  ports  and 
C laces  whatsoever  and  wheresoever,  to  trade 
ackwards  and  forwards  in  any  order,  and  to 
call  at,  or  proceed  to  the  Azores,  Madein, 
dtc.,and  all  African  islands:  beginning  the 
adventure  on  the  goods  from  the  loadiog 
thereof  aboard  the  said  ship,  twenty-foor 
hours  after  her  arrival  on  the  coast  of  Africa, 
including  the  risk  in  boats  in  loading  and  an- 
loading,  with  liberty  to  load,  oolMd,  sell, 
barter,  or  exchange  with  any  ahips  or  facto- 
ries wheresoever  she  might  call. 

First,  The  policy  does  not  protect  sn  oat- 
ward  cargo  ahipped  before  toe  veasers  ar- 
rival on  the  coast  of  Africa. 

Secondly,  A  considerable  proportion  of  the 
intended  homeward  cargo  not  being  shipped 
at  the  time  of  a  total  loss,  and  the  partshi^ed 
not  being  equal  to  the  value  put  on  the  goods 
in  the  policy :  Held,  that  the  valoatioa  vea 
opened ;  and  that  although  the  part  ahipped 
of  the  homeward  cargo,  together  with  a  part 
of  tha   outward  cargo  then  remainiag  on 
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bond,  made  ap  the  aiiipiuit  iwin«d  in  rach 
Ttluation.  the  aasarer  could  recover  only  a 
proportion  estimated  on  the  |)art  of  (he  home- 
ward cargo  shipped  at  the  time  uf  the  loss. 
iZidbum  and  an0tk€r  v.  Carstair$,  M.  4  W. 
4.  651 

!.  A  ship  was  insured  from  April  Isl,  1831,  to 
Januarv  Ist,  1832,  warranted  not  to  sail  for- 
eiffn  aiter  the  times  limited  in  certain  club 
Hues.  The  rules  of  warranties  of  the  club 
limited  the  times  of  railing  to  different  parts 
of  the  world ;  and  bv  a  distinct  warranty 
(the  ninth),  it  was  declared  that  the  time  of 
clearing  at  the  custom'bouse  should  be 
deemed  the  time  of  aailing,  provided  the  ship 
was  then  ready  for  sea.  The  vessel  insured 
wae  bound  for  the  Bay  of  Fundv  from  Dub- 
lin, and  the  last  day  for  sailinff  by  the  rules, 
was  the  1st  of  September.  She  cleared  out 
on  the  3lBt  of  August,  and  dropped  down 
the  Liffey  on  the  1st  of  September,  with  an 
incomplete  crew  (though  a  full  complement 
was  enga^d  before  the  ship  cleared  out),  to 
a  place  within  the  port  of  Dublin,  where  she 
lay  at  anchor  the  rest  of  the  day.  During 
tliat  day  the  whole  crew  came  on  board,  and 
on  the  2d  she  proceeded  on  her  voyage, 
having  been  prevented  doing  so  on  the  Ist 
by  an  un&vorable  wind.  She  was  afterwards 
lost: 

Held  per  Littlidalb,  J.,  and  semble  per 
TAUiTToir,  J.,  that  the  policy  must  be  con- 
strued as  incorporating  the  ninth  article  of 
warranty,  and  not  merely  the  several  direc- 
tions as  to  the  times  of  sailing.  (Dbmmah, 
C.  J.,  and  PATTisoir,  J.  dubitantibus ): 

Held  by  all  the  Court,  that  the  ship  did  not 
actually  sail  till  after  the  1st  of  September, 
and  that  she  was  not  ready  for  sea  at  the 
time  of  clearing  out,  the  whole  crew  not  be- 
ing then  on  board.  (Littlsi>ai.8,  J.,  dubi- 
tante),  that  the  words  in.  the  ninth  article  of 
warranty,  '*  orovided  the  ship  is  then  ready 
for  sea,^'  if  incorporated  with  the  policy, 
must  be  limited  to  the  point  of  time  at  which 
the  clearances  were  obtained,  and  that  as  the 
veasel  was  not  then  ready  for  want  of  a  full 
crew,  there  bad  not  been  a  constructive  sail- 
ing on  or  before  the  1st  of  September,  accor- 
ding to  the  ninth  warranty.  By  one  of  the 
rules  it  was  provided,  that  vessels  might  sail 
after  the  limited  time,  on  pavment  ofan  ad- 
ditional premium,  as  per  scale :  and  by  ano- 
ther rule,  every  member  of  the  club,  before 
the  commencement  of  each  voyage,  was  to 
give  hia  acceptance  for  the  premmm  ;  and 
partiea  neglecting  to  give  notice  were  subject 
to  a  penalt V :  Beld  (assuming  that  these 
rules  could  be  incorporated  with  the  present 
policy),  that  a  party  whose  ship  had  sailed  too 
kte  and  been  loat,  could  not  afterwards  ob- 
tain the  benefit  of  (he  extended  time,  by  sub- 
mitting to  the  penalty  and  paying  the  extra 
premium.    (?raAasiv.  &irra«,  H.  4  W.  4. 

1011 

INSURANCE  BROKER. 

See  Evidenee,  6. 

A  trustee  suing  as  a  plaintiff  in  a  court  of 
law,  moat  be  treated  in  all  respects  as  a  part  v 
to  the  cause,  and  any  defonce  against  him  is 
a  defence  in  that  action  against  tw  cestui  que 
irast  who  uses  his  name.  And,  therefore, 
where  a  broker,  ia  whose  name  a  policy  of 


insurance  under  seal  was  effected, brought  co- 
venant, and  the  defendants  pleaded  payment 
to  the  plaintiff,  according  to  the  tenor  and  ef- 
fect of  the  policy,  and  the  proof  was,  that  after 
the  loss  happened,  the  assurers  paid  the 
smount  to  the  broker,  by  allowing  him  credit 
for  nremiums  due  from  him  to  them,  it  waa 
helo,  that  although  that  was  no  payment  as 
between  the  assured  and  the  assurers,  it  was 
a  good  payment  as  between  ihe  plaintiff  on 
the  record  and  the  defendants;  and,  there- 
fore, an  answer  to  the  action.  Mmoh  v. 
Winier  and  another,  T.  3  W.  4.  96 

INTEREST. 
See  Banker,  1. 

INTERPLEADER  ACT. 
3ee  Practice,  6. 

JUDGMENT. 

See  Pleading,  1.    Practice,  9. 

A  judgment  entered  up  on  a  warrant  of  attor- 
ney, given  by  a  beneficed  clergyman  in  the 
North  Riding  of  Yorkshire,  to  secure  pay- 
ment of  an  annuity,  need  not  be  registered 
under  8  G.  2,  c.  6 ;  for  though  it  may  be  en- 
forced bv  sequestration,  the  benefice  is  not 
affected  bv  the  judgment. 

The  judgment  was  for  1800/.  The  war* 
rant  of  attorney  provided,  that  on  the  death 
of  the  defendant,  and  full  payment  of  arrears 
of  the  annuity,  satisfection  anon  Id  be  entered 
on  the  reeora.  A  second  jud^ent  having 
been  signed  by  a  different  creditor,  who  sued 
out  asequestrari  facias  thereupon,  it  appeared 
that  at  that  time  the  former  creditor  bad  by 
sequestrations  levied  more  than  1800/.  for  ar- 
rears of  his  annuity,  and  there  were  arrears 
still  due.  The  Court  ordered  that  satisfec- 
tion should  be  entered  on  (he  roll  of  the  for- 
mer judgment,  aa  of  the  date  when  judgment 
was  signed  b^  the  second  creditor ;  and  that 
the  sums  levied  since  should  be  psid  over  to 
him.  But  they  refused  to  order  payment  to 
this  creditor  oft  be  surplus  over  1800/.,  levied 
before  the  signing  of  his  judgment.  Cottle 
v.  Warrington,  Clerk,  T.  3  W.  4.  447 

JUSTICES. 

1.  An  adjudication  of  justices  under  11  G.  3,  c. 
19,  s.  4,  (inflicting  penalties  for  fraudulently 
removing  gooda  to  avoid  a  distress),  is  an  or- 
der, and  not  a  conviction,  and  cannot,  there* 
fore,  like  a  conviction,  be  returned  to  the 
sessions  in  an  amended  form.  7%e  King  v« 
Tke  Jnetieee  ef  Cketkire,  T.  3  W.  4.        439 

2.  A  party  who  appliea  to  the  Court  for  a  crimi- 
nal information  against  adefipndant,  for  breach 
of  duty  as  a  magistrate  as  well  as  an  indivi- 
dual, must,  before  motion,  give  notice  to  the 
defendant  of  his  intended  application.    The 

King  V.  Heming,  M.  4  W.  4.  666 

3.  A  party  gave  information  on  oath  before  a 
magiatrate,  that  from  certain  language  used 
towarde  him  he  was  in  bodily  fear  from  ano- 
ther; and  the  magistrate  upon  bearing  the 
complaint  leqmred  the  latter  lo  enter  into  re- 
eoenisances  to  keep  the  peace.  On  motion 
to  discharge  the  recogntsancea,  on  the  ground 
that  the  language  was  used  in  a  metaphorical 
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sense  onljr,  the  Court  relbsed  to  interlere,  be- 
cause it  was  for  the  magistrate  to  judge  in 
what  sense  the  language  was  used.  The 
King  V.  TregaHken,  Ai.  4  W.  4.  678 

JUSTICES,  ORDER  OF. 

An  order  of  justices  under  the  11  0. 8,  e.  19,  s. 
4,  adjudging  a  party  to  pav  double  the  value 
of  goods  fraudulently  ana  clandestinely  re- 
moved to  prevent  a  distress,  must  show  on 
the  face  ot  il  that  the  party  removing  the 
goods  was  tenant ;  and  that  is  not  sufficiently 
shown  by  stating  that,  on  complaint  duly 
made,  the  party  was  charged  with  having 
fraudulently  removed  his  goods  from  certain 
premises  to  prevent  A.  6.  firom  distraining 
them  for  arrears  of  rent  due  to  him  for  the 
said  premises ;  and  that  it  appearing  that  he 
did  so  remove,  &c.,  be  is  convicted  thereof. 
Semble,  also  that  the  order  should  state 
that  the  complainant  was  the  party's  land- 
lord, or  the  bailiff,  servant,  or  agent  of  such 
landlord.  The  King  v.  Davis  and  Another, 
M.  4  W.  4.  651 

LANDLORD  AND  TENANT. 

See  Ejedwunt,  4.    Emhlementt,    JuMtieea, 
Order  of.    Lea§e,  3. 

LEASE. 

1.  Under  a  lease  of  all  that  part  of  the  park 
called  B.,  situate  and  being  in  the  countjr  of 
O.,  and  DOW  in  the  occupation  of  S.,  lying 
within  certain  apecified  abuttals,  with  aU 
houses,  dec,  belonging  thereto,  and  which 
now  are  in  the  occupation  of  8.,  a  house  on 
a  part  which  is  within  the  abuttals,  but  not 
in  the  occupation  of  S.  will  pass.  JDoe  dem. 
Smith  and  Others  v.  Galloway,  T.  3.  W.  4. 

43 

2.  Lands  were  devised  to  R.  N.  for  life,  with 
power  to  lease  for  lives  all  but  a  certain  ex- 
cepted portion,  reserving  the  like  rents  as 
were  then  reserved,  or  more.  The  rent  of 
the  lands  to  be  demised  was  then  29Z.  a  year. 
In  1800,  R.  N.  made  a  leaae  of  the  last-men- 
tioned lands  to  G.  M.  for  three  lives,  at  the 
yearly  rent  of  35/.  In  1813,  he  made  ano- 
ther lease  to  G.  M.  of  the  same  premises  and 
part  of  the  excepted  lands,  for  different  lives, 
at  the  rent  of  40/.  for  the  whole:  Held,  that 
the  rent  could  not  be  apportioned,  and  that 
the  last  lease,  being  void  for  the  excepted 
lands,  was  void  as  to  all.  Doedem.  WUlume 
and  Others  v.  Matthews,  T.  3  W.  4.         298 

3.  Premises  were  demised  for  a  term  at  a  cer- 
tain rent,  with  a  proviso  for  re-entry  if  the 
rent  should  be  iu  arrear  twenty-one  days : 
the  lessee  covenanted  to  pay  the  rent,  and 
the  landlord  covenanted  that  he,  paying  the 
rent  at  the  appointed  timea  should  quietly  en- 
joy, dtc: 

Held,  that  the  leasee  having  been  dieturb- 
ed  in  his  possession,  might  bring  covenant 
uainst  the  landlord,  though  at  the  time  when 
the  cause  of  action  accrued,  the  rent  had  been 
in  arrear  more  than  twenty-one  days ;  for 
the  payment  of  rent  was  not  a  conditition 
precedisnt  to  the  performance  of  the  covenant 
for  quiet  enjoyment .  Dawson  ▼.  Dyer,  Bart. 
M.  4  W.  4.  584 

4.  Where  A.  demises  to  B.  for  the  term  of  his 
natural  life,  the  demise  is,  primA  fi^ie,  finr  the 


life  of  B.  But  where  A.  demised  to  B.  his 
executors  and  administrators,  for  the  term  of 
his  natural  life,  and  the  lease  contained  a 
covenant  by  A.  for  quiet  enjoyment  of  the 
premises  by  B.,  his  executon,  &c.,  during 
the  natural  life  of  A. : 

Held,  that  the  word  "  his'*  in  the  demismg 
clause  must  be  referred  to  A.  the  grantor, 
and  not  to  B.,  though  his  name  was  the  last 
antecedent.  Doe  on  the  demises  of  Fritdiard 
and  Others  against  Dodd,  M.  4  W.  4.      689 

5.  A  power  was  reserved  to  grant  leases  for  a 
term  not  exceeding  seven  yean,  so  as  there 
was  reserved  in  such  leases  the  best  rent  that 
could  be  gotten  for  the  same,  without  taking 
any  premmm  for  the  making  thereof.  The 
donee  of  the  power  mnteda  lease  for  seven 
yean,  at  a  speciSed  rant,  which  lease  con- 
tained a  covenant  by  the  leasee,  to  fmd 
board,  lodging,  and  wearing  apparal  doring 
the  term,  for  three  children  ot  the  donee  (u 
they  wished  it),  at  11.  a  year  each,  and  for 
the  donee's  son  gratis :  Held,  by  Parki  and 
pATTESoir,  Js.  (Taviitoh,  J.  dissentiente) 
that  assuming  the  power  to  require  two  con- 
ditions, first,  that  the' rent  reserved  shoald 
be  the  best  rent ;  and,  secondly,  that  there 
ahould  be  no  fine  or  premium :  it  did  not 
clearly  appear  on  the  face  of  the  lease  that 
either  of  those  conditions  had  been  brokea, 
because  the  covensnt  to  maintain  the  chil- 
dren was  not  necessarily  beneficial  to  the  les- 
sor, and,  therefore,  parol  evidence  was  ad- 
missible to  show  that  the  rent  reaerved  wu 
the  beat  that  could  be  obtained.  Doe  den. 
Rogers  v.  Rogers,  M.  4  W.  4.  735 

6.  A  lease  for  three  lives  contained  a  proviso, 
that  if  the  lessee,  his  heire,  &&,  should,  dor* 
ing  the  continuance  of  the  term,  happen  to 
become  insolvent,  and  unable  in  circum- 
stsnces  to  go  on  with  the  management  of  the 
farm,  the  demise  should  from  thenceforth 
cease  and  be  absolutely  void.  Tensnt  (being 
the  second  cestui  que  vie)  under  such  leaee, 
was  attainted  of  felony,  and  transported. 
His  mother  end  sister  occupied  the  farm 
from  that  time,  till  the  expiration  of  the  third 
life  named  in  the  lease,  and  during  that 
period  the  reserved  rent  was  regularly  paid 
to  R.  W.  P.,  to  whom  the  reveraion  had 
come  by  devise,  end  who  knew  all  the  fiicte. 
The  time  of  his  becoming  entitled  did  not 
appear.  The  revereioner,  on  the  expiration 
of  the  third  life,  supposing  that  the  term  was 
at  an  end  in  point  of  law,  let  the  land  to  a 
new  tenant,  whom  he  afterwards  ejected, 
the  attainted  party  being  still  alive. 

Quaere,  whether  the  attainder  of  the  tenant 
waa  a  forfeiture  of  the  lease ;  but,  held,  that 
if  it  was  a  breach  of  the  condition,  it  was  not 
a  continuing  breach,  but  waa  contemporane- 
ous with  the  conviction : 

Quaere  also,  if  a  forfeiture  was  committed, 
whether  it  was  one  of  which  an  assignee  of 
the  reveraion  might  take  advantage  by  stat 
32  H.  8.  c.  34. 

Held,  that  if  such  a  forfeiture  was  com- 
mitted, the  reveraioner  had  waived  it  by  ac- 
ceptinff  the  reaerved  rent  under  the  lease, 
from  tne  parties  occupying  the  premises : 

Semble,  thst  if  the  forfeiture  had  not  been 
waived,  a  sufficient  entry  had  been  made  to 
avoid  the  lease.  Doe  dem.  Grifth  v.  FritA- 
ard,  M.  4  W.  4.  765 

7.  An  instriuient  in   writing,  whereby  A. 


Index. 


497 


•freed  to  let  pnmuee  to  B.  for  seTen,  foar- 
teeo,  or  twenty-one  years  (commencing  at 
Christmas  Day  then  next),  at  the  option  of 
£.  at  the  yearly  rent  of  24/.  payable  quar- 
terly, the  first  payment  to  be  made  at  the 
ensuioff  Lady  Day  free  of  all  rates  and  taxes, 
and  wnereby  B.  stipulated  if  he  shoatd  be 
desirotts  of  patting  an  end  to  the  agreement 
at  either  of  the  terms  before  specified,  to  give 
six  months*  notice,  and  that  he,  B.,  should 
pay  ail  the  expenses  of  preparing  a  lease  for 
eitiier  of  the  terms  above  stated,  is  a  lease, 
and  not  a  mere  agreement  for  a  leaee.  War- 
man  V.  FaitA/ul,  H.  4  W.  4.  1042 

LEASEHOLD. 
See  Vendor  and  Vendetu 

LEET. 
See  ChsImi,  2. 

LEGACY  DUTY. 
See  Devite,  2. 

LICENSE. 
See  Action  on  the  Case,  L 

LIEN. 

See  Stoppage  in  Traneitu,  1,  2. 

A.  wishinfr  to  borrow  roonev  on  a  mortgage  of 
land,  delivered  the  title-aeede  to  B.,  the  in- 
tended mortsagee,  for  examination,  and  said 
that  he  would  pay  all  expenses.  B.  handed 
the  deeds  to  his  own  attorneys  to  be  investi- 
gated. The  negotiation  went  off,  and  the 
attorneys  being  requested  bv  A.  to  return 
his  deeds,  refused  to  do  so  till  he  paid  their 
bill  of  costs.  On  assumpsit  brought  by  A. 
against  the  attorneys,  to  recover  oack  the 
mone  V  so  paid : 

Held,  tnat  the  defendants  could  not  be 
considered  as  having  acted  for  both  parties 
in  the  negotiation,  and  therefore  had  not  a 
tien  against  A.  as  his  attorneys:  that,  sup- 
posing A.  liable  to  B.  for  the  costs  incurred. 
B.  eottld  not  communicate  to  his  own  attor- 
neys a  lien  upon  A.'s  deeds,  by  handing 
them  to  the  attorneys  for  investigation  ;  that 
the  andertsking  of  A.  to  B.,  if  it  amounted 
to  a  promise  to  pay  theae  costs,  did  not  en- 
title B.'s  attorneys  to  detain  the  deeds,  as  it 
established  no  privity  between  them  and  A. 
And  that  A.  might  have  brought  trover  for 
the  deeds,  and  was  entitled  to  recover  in  this 
action.  Pratt  y.  Vixard^  Gent,^  One,  <f>c., 
and  Blower,  Gent.,  One,  i<.  M.  4  W.  4.  808. 

LIFE  ESTATE. 
See  Devite,  1. 

LIMITATION  OF  ACTION. 
See  Canal  Act,  1. 

LIVERY  OF  SEISIN. 

Livery  of  seisin  is  not  rendered  void  by  the 

fiu:t  of  a  child  having  remained  on  the  pre- 

mises  at  the  time,  even  though  such  cnild 

were  the  descendant  of  a  parly  having  title, 

Yoh.  XXVIL-82 


nnless  the  child  was  placed  there  for  the 
purpose  of  representing  that  party. 

If  there  be  several  coparceners,  and  one 
only  be  in  actual  possession,  a  feof!ment  exe- 
cuted by  her  to  a  stranger,  of  the  whole  pre- 
mises, will  oust  the  other  coparceners. 

In  the  absence  of  evidence  to  the  contrary, 
the  entry  of  such  coparcener  will  be  pre- 
sumed to  have  been  a  general  entry,  and  not 
for  herself  alone  or  for  herself  and  the  other 
coparceners.    Doe  dem,  Seed  v.  Taylor,  M. 
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LOAN. 
See  Banker,  2. 

MALICIOUS  ARREST,  ACTION  FOR. 

In  an  action  for  a  malicious  arrest,  malice  is  a 
(question  of  fact  for  the  jury,  who  are  at 
liberty,  but  not  bound,  to  infer  it  from  the 
want  of  probable  cause :  and  where  a  credi- 
tor had  caused  his  debtor  to  be  arrested  for 
45/.,  knowing  that  there  was  a  set-oflfto  the 
amount  of  16/.  5t.,  but  instructed  the  bailiff 
who  made  the  arrest,  to  allow  the  set -off  in 
case  the  debtor  would  settle  the  debt ;  and 
the  Judge,  upon  the  proof  of  these  facts,  was 
of  opinion  that  there  was  no  probable  cause 
for  the  arrest,  and  that  there  was  malice  in 
law,  inasmuch  as  the  act  of  causing  the  party 
to  be  arrested  for  a  larger  sum  than  he  owed 
was  wrongful,  and  therefore  told  the  jury 
that  the  only  question  for  them  was  the 
amount  of  damages ;  the  Court  ffranted  a 
new  trial,  on  the  ground  that  it  ought  to  have 
been  left  to  the  jury  to  find  whether  there 
was  malice  or  not.  Mittkdl  v.  Jenkins, 
aerk,  M.  4  W.  4.  588 

MANDAMUS. 

1.  By  custom  the  court  of  mavor  and  aldermen 
of  London  have  always  haa  authority  to  ex- 
amine and  determine  whether  or  not  any 
person  returned  to  them  by  the  court  of 
wardmote  as  an  alderman  is,  according  to 
the  discretion  and  sound  consciences  of  the 
mayor  and  aldermen,  a  fit  and  proper  person, 
ana  duly  qualified  in  that  behalf,  whensoever 
the  fitness  and  qualification  of  the  person  so 
returned  has  been  brought  into  question. 
In  Febraary,  1831,  M.  S.  was  elected  alder- 
man by  the  citizens,  and  returned  as  elected 
to  the  court  of  mayor  and  aldermen.  That 
eourt,  on  the  petition  of  persons  interested  in 
the  election,  adjudged  and  determined  that 
M.  S.  was  not  a  person  fit  and  proper  to  dis- 
charge the  duties  of  alderman.  In  January, 
18S2,  M.  S.  was  a  second  time  elected  alder- 
man by  a  majority  of  votes,  and  relumed  ao 
elected  to  the  court  of  mayor  and  aldermen, 
but  they  again  refused  to  admit  him  to  the 
office. 

A  rule  nisi  bavins  been  obtained  for  a 
mandamtM  to  admit  M.  S.  to  the  office : 

Held,  that  an  affidavit  staling  thiit  the 
court  of  mayor  and  aldermen  had  asain  de- 
termined that  he  was  not  a  fit  and  proper 
person  to  be  admitted,  is  no  ground  for  re- 
fusing the  mandamus,  because  the  prosecu- 
tor has  a  right  to  have  the  facts  stated  in  the 
retarn,  in  order  that  he  may  have  an  oppor- 
tunity of  controverting  the  truth  of  them : 
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Held,  at  all  evenu,  that  the  affidavits  in 
answer  to  the  rule  ought  to  show  that  the 
court  of  mayor  and  aldermen  had,  on  the 
second  occasion,  come  to  the  conclusion  that 
M.  S.  was  not  a  fit  and  proper  person  to  be 
admitted  to  the  office,  on  a  fresh  investiga- 
tion. 

A  mandamus  having  issued,  the  return 
stated  that  M.  S.  was  elected  by  a  majority 
of  votes,  and  returned  as  so  elected  to  the 
court  of  mayor  and  aldermen ;  that  a  petition 
was  presented  to  that  court  against  M.  S.'s 
admission  to  the  office,  whereupon  they  ex- 
amined the  merits  of  the  petition  according 
to  custom,  and  determined  that  he  was  not  a 
fit  and  proper  person  to  be  admitted  to  the 
office,  nor  duly  elected;  and  further,  that 
he  was  not  in  fact  duly  elected :  Held,  that 
this  return  was  not  inconsistent.  The  King 
v.  the  Mayor  and  Aldermen  of  London,  T.  3 
W.  4.  233 

2.  Mandamus  lies  to  admit  a  clerk  of  trustees 
under  the  general  turnpike  acts.  7*he  King 
V.  The  Trueteee  of  the  Cheehuni  Turnpike 
Boadt,  T.  3  W.  4.  438 

3.  Where  the  quartersessions  have  improperly 
decided  against  an  appeal  on  a  preliminary 
objection,  the  Court  of  King's  Bench  will 
grant  a  mandamus  to  them  to  enter  continu- 
ances and  hear  the  appeal ;  but  where  an 
objection  has  been  made  durins  the  trial  of 
an  appeal  to  the  reception  of  a  particular 
piece  of  evidence,  and  the  sessions  nave  held 
such  objection  valid,  in  consequence  of  which 
the  appeal  has  been  dismissed,  this  Court 
will  not  interfere,  unless  the  sessions  send  up 
a  case.  The  King  v.  The  Inhahitanls  of 
FnMlon.  M.4W.4.  597 

4.  By  statute,  parties  were  enabled,  in  certain 
cases,  to  appeal  to  the  quarter  sessions  for  a 
particular  district,  giving  ten  days*  notice. 
The  act  said  nothing  as  to  further  notice  in 
the  event  of  such  appeal  being  respited,  nor 
did  it  appear  that  there  was  any  rule  of  prac- 
tice on  the  subject  at  those  sessions.  An 
appeal  under  the  statute,  of  which  due  notice 
had  been  given,  was  respited,  and  came  on 
at  a  subsequent  sessions,  pursuant  to  the  re- 
spite. The  appellant  was  called  upon  to 
prove  that  he  nad  given  notice  of  trial  of  the 
respited  appeal,  and  on  his  failing  to  do  so, 
the  appeal  was  dismissed  : 

Held,  that  the  sessions  were  wrong  in  re- 
quiring such  notice,  and  that  the  case  was 
one  in  which  this  Court  might  overrule  their 
decision.  Mandamus  granted  to  hear  the 
appeal.  The  King  v.  The  Justice*  of  the 
West  Biding  of  Torkehire,  M.  4  W.  4.    667 

5.  To  ground  an  application  for  a  mandamus 
to  inspect  books,  qusore,  whether  it  is  suffi- 
cient to  show  that  the  party  entitled  to  in- 
spect demanded  liberty  to  do  so,  that  his 
claim  was  disputed,  but  inspection  offered 
him  as  a  favor,  and  that  he  refused  to  accept 
it  otherwise  than  as  a  rieht.  Per  Dbnmam, 
C.  J.  The  Kingy.  The  Truetees  of  the  North 
Leach  and  Witney  Roads,  H.  4  W.  4.      978 

6.  A  rule  nisi  wasgranted  for  a  mandamus  to 
the  Principal  of  Clifibrd's  Inn,  to  attend  the 
benchers  of  the  Inner  Temple,  and  produce 
the  rules  and  regulations  of  the  society  of 
Clifibrd's  Inn,  to  enable  the  benchers  to  de- 
cide on  the  validity  of  his  election  to  that 
office.  But  on  cause  shown,  the  rule  was 
discharged,  no  sufficient  proof  appearing,  that 


the  benchers  of  the  Iniwr  Temple  had  a 
compulsory  authority  over  Clifibrd's  Inn  for 
this  purpose.  The  King  v.  AlUn^  Gent.,  H. 
4  W.  4.  964 

7*  A  resolution  of  a  court  of  quarter  sessions, 
that  whenever  an  appeal  agiunst  an  order  of 
removal  shall  be  entered  and  respited,  notice 
thereof  shall,  within  one  month  after  such 
entry  and  respite,  be  given  to  the  officers  of 
the  removing  parish,  is  void ;  and  where  the 
court  of  quarter  sessions  had  dismissed  en 
appeal  for  want  of  such  notice,  this  Court 
granted  a  mandamus  to  them  to  hear  it 
ne  King  V.  The  Juttieee  ^  Norfolk,  H.  4 
W.4.  990 

8.  Under  stat.  1  W.  4,  c  21,  s.  6,  the  costs  of 
a  mandamus,  and  of  applying  for  it,  may  be 
obtained  of  the  Court  by  a  distinct  motioa 
after  issuing  of  the  writ. 

And  upon  such  motion  for  costs,  the  Court 
will  refer  for  its  guidance  to  the  affidavits 
filed  in  support  of  the  application  for  a  man- 
damus, if  it  be  clear  that  both  aoplications 
are  made  by  the  same  parties.  The Kingv. 
Kirke,  H.  4  W.  4.  1089 

9.  A  party  found  guilty  by  a  jury  at  a  session 
irregularly  holc^n  is  entitled  to  have  the  re- 
cord of  ine  proceedings  correctly  made  op 
according  to  the  fact,  and  this  Court  will 
grant  a  mandamus  to  the  justices  to  make 
up  such  record .  Rex  v.  The  Just  ices  of  Mid' 
dlesexi  m  re  Bowman*  1113 

MARRIAGE  SETTLEMENT. 

A  father,  seised  in  fee,  executed  a  deed  of  set- 
tlement on  the  marriage  of  his  son,  contain- 
ing the  following  clause  : — **  Whereas,  it  is 
agreed  upon  by  and  between  the  parties  to 
these  presents,  that  the  said  A.  J.  (ibe 
father)  giveth  and  settleih  upon  his  said  son 
Griffith  J.  all  and  singular  the  premises,  dLc, 
from  Michaelmas  next  for  the  term  of  his 
natural  life ;  and  from  and  immediately  after 
his  decease,  to  the  use  of  the  first  son  of  the 
body  of  the  said  Griffith  J.  on  the  body  of  J. 
J.  (bis  intended  wife)  to  be  lawfully  begotten, 
and  so  on  successively  for  all  and  every  other 
eon,"  &c.;  and  in  default  of  such  issue  male, 
the  like  limitation  to  the  daughters ;  and  for 
want  of  such  issue,  to  the  use  of  the  settlor's 
right  heirs :  Held,  that  this  clause  was  not  a 
mere  executory  agreement,  but  operated,  in 
law,  as  a  covenant  by  the  settlor  to  stand 
seised  to  the  uses  declared  by  the  settle- 
ment. Namely,  to  the  uses  of  the  first  sod 
other  sons  of  Griffith  J.  successivelyfor  their 
respective  lives.  Doedem,  Jones  v.  WiUiawu, 
M.  4  W.  4.  783 

MASTER  AND  SERVANT. 

1.  In  an  action  for  wages  by  a  servant,  who 
was  dismissed,  the  proof  was,  that  he  was  to 
have  wages  at  the  rate  of  SOI,  per  annum : 
Held,  that  the  primlL  facie  presumption  wss, 
that  the  hiring  was  for  a  year ;  and  that  hav- 
ing been  rightfully  dismissed  for  misconduct 
before  the  year  expired,  he  could  not  recover 
wages  pro  rati.  And  this,  although  the 
master  had  brought  an  action  aeainst  him 
for  the  misconduct,  and  recovered  damsg^s. 
Turner  v.  Robinson,  M.  4  W.  4.  789 

2.  On  the  5ih  of  March,  1832,  A.  entered  as 
warehouseman  into  the  service  of  B.,  the 
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latter  engaging  to  pay  A.  at  the  rate  of  12/. 
10«.  per  month  for  the  first  year,  and  to  ad- 
▼anee  101.  per  annam  nntil  the  salary  was 
1802. :  Held,  that  thia  was  a  contract  by  B. 
lo  employ  A.  for  one  whole  year.  Fawcett 
▼.  Cash,  H.  4  W.  4.  904 

MILITIA  MAN. 
See  SettlemetU  by  Hiring  and  Service^  3. 

HONEY  HAD  AND  RECEIVED. 
See  Attumptitf  1. 

MORTGAGE. 
Qe^Deed,    f/aef sienC,  4. 

MORTGAGOR  AND  MORTGAGEE. 
See  Lien. 

MOTION  TO  SET  ASIDE  AWARD. 
See  Afhilramentf  2,  3. 

NEGLIGENCE. 
S^  BUI  of  Exduingt,  8,  3. 

NEW  TRIAL. 

See  Praetiee,  5,  10. 

Ob  indictment  for  non- repair  of  a  highway 
which  defendant  was  stated  to  be  liable  to 
repair  ratione  tenure,  and  verdict  found  for 
the  defendant,  a  new  trial  was  moved  for,  on 
the  ground  of  misdirection,  and  the  impro- 
per rejection  of  evidence.  The  Court  re- 
fased  a  new  trial,  but  sus|>ended  the  judg- 
ment in  order  that  a  new  indictment  might 
be  preferred. 

Quaere,  whether  a  new  trial  is  grantable 
after  acquittal,  in  any  criminal  case,  except 
a  penal  action.  The  King  v.  Sutton,  T.  3 
W.  4.  52 

NON  EST  FACTUM,  PLEA  OF. 
See  Corporation. 

NOTICE  OF  APPEAL. 
See  Mandamus,  A,  7. 

NUISANCE. 
See  Indiettnmt,  3. 

OCCUPIER. 

See  Poor  Sate.    Settlement  by  Renting  a 
Tenement,  3. 

ORDER  OF  JUSTICES. 
See  JuMtieeo,  Order  ef. 

ORDER  OF  REMOVAL. 
See  SettlemmU  by  Ettate. 

Two  justices  ordered  F.  C.  the  wife  of  R.  C. 
a  Scotchman,  having  no  settlement  in  Eng- 
land, and  a  lunatic,  to  be  removed  from  par- 
ish A.  where  she  had  become  chargeable,  to 
parish  B.,  which  was  adjudged  to  be  her 


lawful  settlement.  The  order  did  not  state 
where  the  husband  was  when  it  wss  made : 
Held,  that  the  order  was  not  void  on  the 
ground  that  it  would  effect  the  sepsration  of 
husband  and  wife ;  because  it  was  not  to  be 

C resumed  that  when  it  was  made,  the  bus- 
and  was  residing  in  perish  A.,  or  was  not 
residing  in  parish  B.  The  King  v.  The  i»- 
habitanU  of  Stockton,  M.  4  W.  4.  646 

ORGANIST. 
See  Settlement  by  Serving  an  Office. 

PARTNERSHIP. 

1.  A.  and  B.  dissolved  partnership,  and  agreed 
that  the  business  should  be  carried  on  by  B. 
alone ;  and  that  he  should  receive  and  pay 
all  debts.  Sufficient  partnership  funds  were 
left  in  his  possession.  C,  a  creditor  of  the 
firm,  afterwards  applied  for  the  payment  of 
his  debt  to  B.,  who  informed  him  that  A. 
knew  noihinff  of  his  debt,  and  that  he,  C., 
roust  look  to  «.  alone.  C.  then  drew  a  bill 
on  B.,  which  he  accepted,  but  which  was  af- 
terwards dishonored:  Held,  in  an  action 
brought  by  C.  against  A.  and  B.  (the  latter 
having  become  bankrupt),  that  it  was  a  ques- 
tion for  the  jury  whether  it  had  been  agreed 
between  C,  the  creditor,  and  B.,  that  the 
former  should  accept  B.  as  his  sole  debtor, 
and  take  his  acceptance  in  satisfaction  of  the 
debt  due  from  both :  Held  further,  that  such 
an  agreement  and  receipt  of  the  bill  would 
be  a  good  answer  to  a  suit  by  way  of  accord 
and  satisfaction ;  and  that  the  fact  of  B.  hav- 
ing had  the  partnership  effects  left  in  his 
hands,  and  havine  agreed  with  A.  to  pay  all 
the  partnership  debts,  was  evidence  of  an 
authority  from  A.  to  make  such  agreement 
on  his  behalf. 

After  a  rule  for  a  new  trial  had  been  grant- 
ed on  the  above  grounds,  A.  also  became 
bankrupt,  but  C.  aid  not  prove  his  debt  un- 
der the  commission.  A.*s  attorney  having 
carried  down  the  record  by  proviso,  C.  ap- 
plied for  a  stet  processus,  alleging  that  he 
could  derive  no  benefit  from  proceeding. 
The  Court  refused  to  interfere.  Thompson 
V.  PereivaU  Hilary  T.  4  W.  4.  925 

2.  One  of  several  partners  in  trade  who  pays 
money  on  account  of  his  co-partners,  cannot 
maintain  an  action  against  them  for  contribu- 
tion, on  the  eround  that  he  made  such  pay- 
ment not  voluntarily,  but  by  compulsion  of 
law.    Sadler  v.  Nixon,  4  W.  4.  936 

PART  OWNER. 
See  Banker,  2. 

PAYMENT. 
See  Insurance  Broker. 

PAYMENT  OF  MONEY  INTO  COURT. 
See  Practice,  4, 12. 

PENAL  STATUTE. 
See  Distress, 

PENALTY. 
See  Vendor  and  Vendee,  1. 
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PLEADING. 

See  BUI  of  Exchange,  I.    Bond,  3.    Corpora- 
tion,   Covenant. 

1.  In  declaring  on  a  judgment  signed  in  vaca- 
tion, on  certificate  by  tne  judge  at  Nisi  Prius 
for  immediate  execution  (unc^r  1  W.  4,  c.  7, 
8.  2),  the  day  of  signing  iudgroent  should  be 
stated  according  to  the  tact,  and  not  laid  as 
of  the  preceding  term. 

But  It  is  enough  to  set  out  the  judgment 
as  it  appears  on  the  record ;  the  certificate 
need  not  be  stated. 

The  posted,  however,  in  such  case,  should 
be  so  framed  that  the  judgment  may  appear 
to  be  warranted  by  the  previous  finding  of  a 
jury. 

But  when  on  nul  tiel  record  pleaded  to 
debt  on  recognisance  of  bail,  tne  posted 
shown  to  the  Court  proved  erroneous  m  this 
respect,  leave  was  given  to  amend  it ;  the 
defendants  also  having  leave  to  plead  de  novo. 

Semble,  that  the  Court  would  have  al- 
lowed ihe  error  in  the  declaration  to  be 
amended  without  permitting  the  defendants 
to  plead  again.  Engleheart  v.  Eyre  and  An- 
other, T.  3  W.  4.  68 
2.  Declaration  of  Easter  Term,  1831,  on  a  re- 
plevin bond,  by  the  assignees  of  the  sheriff 
against  W.,  the  plaintiff,  in  replevin  and  his 
sureties,  after  slating  ihe  condition,  assigned 
as  a  breach,  *'  that  although  the  suit  was  re- 
moved into  K.  B,  by  re.  ta.  lo.  returnable  in 
Michaelmas  Term.  1829,  at  the  instance  of 
W.,  the  plaintiff  in  replevin,  yet  he  did  not 

Krosecute  his  suit  with  effect  and  without  de- 
ly." 

Plea,  first,  that  by  the  re.  fa.  lo.  the  sheriff 
was  commanded  to  record  the  plaint,  to  have 
the  record  on  the  return  day  in  K.  B.,  and  to 
prefix  the  same  day  to  the  parties,  that  they 
might  be  ready  to  proceed  in  the  said  plaint ; 
that  W.,  the  plaintiff  in  replevin,  appeared 
in  court  at  the  return,  and  was  ready  to  pro- 
ceed in  the  suit  and  prosecute  the  same  with 
effect  and  without  delay,  but  that  the  now 
plaintiffs  did  not  appear,  and  the  sheriff  re- 
turned to  the  re.  fa.  lo.,  amongst  other  things, 
that  he  had  prefixed  the  same  dav  to  the  par- 
ties that  they  might  be  ready  there  to  pro- 
ceed in  the  said  plaint.  It  then  averred  that 
W.  was  always  ready  to  prosecute  his  plaint 
with  efiect,  and  without  delay,  and  would 
have  done  so  if  the  defendants  in  replevin 
(the  now  plaint  iflfs)  had  appeared.  To  this 
plea  there  was  a  general  demurrer. 

The  second  plea  stated  that  the  sheriff,  in 
pursuance  of  the  re.  fa.  lo.,  recorded  the 
plaint,  returned  it,  prefixed  the  day  of  the  re- 
turn to  both  parties,  and  summoned  the  now 
plaintiffs  to  appear  in  K.  B.  to  proceed  in  the 
plaint ;  and  that  W.,  the  plaintiff  in  replevin, 
was  ready  to  proceed,  but  the  now  plaintiffs 
did  not  appear.  Replication,  that  the  sherifiT 
did  not  summon  the  now  plaintiffs  to  appear. 
Rejoinder,  by  way  of  estoppel,  that  the 
sheriff,  before  the  assignment,  returned  to 
the  re.  fa.  lo.  that  he  had  prefixed  a  day  to 
the  parties  that  they  might  be  ready  to  pro- 
ceed in  the  plaint.    General  demurrer. 

Held  first,  that  a  plaintifi'in  replevin,  who 
does  not  use  due  diligence  in  prosecuting 
the  suit,  is  guilty  of  a  breach  of  that  part 
of  the  condition  of  the  bond  which  re- 
quires him  to  prosecute  without  delay,  even 


though  it  may  not  appear  that  the  suit  is  de- 
termined. 

Secondly,  admitting  that  upon  the  repUca- 
tion  to  the  second  plea  it  was  to  be  assumed 
that  the  now  plaintiffs  were  not  summoned 
(and  semble,  that  in  the  present  action  they 
were  not  estopped  from  alleging  this),  still  u 
it  appeared  by  the  pleas  that  the  re.  fa.  lo. 
contained  a  direction  in  effect  to  summon  the 
now  plaintiffs,  W.,  the  plaintiff  in  replevin, 
was  not  responsible  for  the  default  of  the 
sheriff,  or  guilty  of  delay  in  that  suit  by  rea- 
son  of  the  sherifl^ having  neglected  to  serve  a 
summons.  Harrison  and  Another,  ateigneei 
v.  Wardle  and  Othere,  T.  3  W.  4.  147 

3.  Trespass  for  breaking  and  entering  two 
closes  of  the  plaintiff.  Plea,  that  the  said 
closes  in  which,  &c.,  were  from  time  imme- 
morial parcels  of  a  waste,  and  that  the  de- 
fendant had  a  prescriptive  right  of  common 
in  the  waste,  and  entered  at  the  times,  when, 
dec,  to  use  bis  riffht  of  common  thereon ; 
and,  because  the  closes  in  which,  &c.,  were 
wrongfully  separated  from  the  residue  of  the 
waste,  he  broke  down  the  gates.  Replica- 
tion, that  the  said  closes  in  which,  dec,  at  the 
said  times,  were  not  wrongfully  separated 
from  the  residue  of  the  waste,  but  oontina- 
ally  for  twenty  vears  and  more,  and  before 
the  first  time,  when,  &c.,  had  been  and  were 
separated,  and  divided,  and  inclosed  from  the 
residue  of  the  waste,  and  occupied  and  en- 
joyed during  that  time  in  severaltv.  Rejoin- 
der traversed  this  averment,  ana  issue  was 
joined  thereon : 

Held,  that  the  allegation  in  the  replication 
"that  the  said  closes  in  which,  qlc,  for 
twenty  years  and  more,  had  been  incUwed 
from  the  residue  of  the  waste,  and  enjoyed 
in  severalty,"  was  divisible,  and  satisfied  by 
proof,  that  any  part  of  the  closes  in  whica 
the  trespasses  were  committed  had  been  so 
inclosed  for  that  period.  Tapley  v.  YTots- 
Wright,  T.  3  W.  4.  395 

4.  Declaration  stated,  that  an  iron-foundry, 
messuages,  and  cranes,  boilers,  and  other 
machinery,  dec,  which  were  described,  were 
in  the  possession  of  plaintiflfs  tenant,  there- 
version  belonging  to  the  plaintiff;  and  that 
defendant,  contriving  to  injure  plaintiff  in  his 
reversionary  interest,  while  he  was  such  re- 
versioner, broke  and  entered  the  said  foun- 
dries, machinery,  &c.,  and  messuaces,  with 
the  appurtenances,  cranes,  boilers,  &c.,  tore 
up,  broke  down,  and  prostrated  the  same ; 
seized,  carried  away,  and  converted  the  ma- 
chinery, &c.,  and  the  cranes,  boilers,  &c., 
affixea  to  plaintiflfs  reversionary  interest, 
and  scattered  and  si»read  the  same  with  rab- 
bish,  and  greatly  injured  the  said  reversion- 
ary estate.  Plea,  not  guilty.  At  the  trial  it 
appeared  that  the  plaintiff  had  no  right  to  the 
fixtures  :  Held,  nevertheless,  that  enough 
appeared  on  this  declaration  to  support  a  ver- 
dict for  the  plaintiff  for  unnecessary  damage 
done  in  removing  the  fixtures,  of  which  proof 
had  been  given.  Hare  v.  Horton,  M.  4  W. 
4.  715 

5.  Vendor  covenanted  under  seal  to  vendee 
that  he  would,  on  or  before  the  30th  of  No- 
vember then  next,  deduce  a  good  title  to  the 
premises  sold  ;  and  would,  on  or  before  the 
8th  of  January,  execute  a  proper  conveyance 
for  conveying  the  fee  simple;  and  it  was 
stipulated  that  the  oonTeyanoe  should  be  pre- 
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pared  by  and  at  the  expense  of  the  vendee ; 
and  f'uriher.  that  if  the  vendor  should  not 
▼erify  the  title  to  the  vendee  or  his  agent,  by 
production  of  deeds,  &c.,  at  Norwich,  Lynn, 
or  liondon,  before  the  30th  of  November,  the 
agreement  should  be  void. 

In  an  action  of  covenant  by  the  vendee, 
two  breaches  were  assigned:  first,  that  the 
vendor  did  not,  on  or  before  the  30th  of  No- 
vember, deduce  a  good  title ;  secondly,  that 
the  defendant  did  not,  on  or  before  the  8th 
of  January,  execute  a  proper  conveyance. 

Plea,  first,  that  the  vendor  did,  before  the 
30th  of  November,  produce  and  show  divers 
deeds,  in  part  deducing  a  good  title,  and  that 
until,  and  upon  that  day,  he  was  ready  and 
willing  to  produce  and  show  to  the  vendee 
other  deeds,  completing  such  title,  and  would, 
on  or  before  that  day,  have  produced  such 
deeds  to  the  vendee  or  his  agent  attending, 
whereof  the  vendee  had  notice,  but  that  he 
would  not  by  himself  or  agent  attend  :  Held, 
on  special  demurrer,  that  the  plea  was  bad, 
inasmuch  as  the  vendor's  covenant  was 
general,  and  therefore  the  facts  stated  were 
no  excuse ;  and,  that  if  the  covenant  could 
be  read  as  qualified  bv  the  subseauent  stipu- 
lation as  to  place,  the  plea  ougnt  to  have 
averred  notice  to  the  vendee,  at  which  of  the 
three  places,  the  vendor  would  be  ready  to 
produce  his  deeds. 

Plea,  secondly,  to  the  first  breach,  that  by 
a  subsequent  agreement  made  before  any 
breach  committed,  the  time  for  deducing 
title  had  been  enlarged ;  and  that  the  vendor 
was  ready  to  deduce  title  within  such  en- 
larged time.  Thirdly,  the  defendant,  pleaded 
a  similar  agreement  after  breach,  and  that 
the  plaintin  accepted  such  agreement  as  a 
•obstitution  for  the  former,  and  as  a  satis- 
faction of  the  damages  resulting  from  the 
breach;  and  that  defendant  was  ready  to 
^Ifil  such  agreement,  but  plaintiff  refused, 
&c. : 

Held,  on  special  demurrer,  that  the  second 
plea  waa  baa,  in  not  stating  the  new  agree- 
ment to  have  been  under  seal.  Leave  given 
to  amend  the  third  plea  by  stating  the  new 
agreement  to  have  been  in  writhig;  but 
quaere,  if  it  were  so,  whether  the  facts 
amounted  to  a  good  accord  and  satisfaction. 

Plea  to  the  second  breach  of  covenants 
that  the  vendor  until  and  on  the  8th  of  Janu- 
ary, was  ready  and  willing  to  execute  proper 
conveyances,  and  would  have  executed  the 
same,  if  the  plaintiff  would  have  prepared 
and  tendered  them,  but  that  he  did  not  do 
■o. 

Replication,  that  the  vendor  did  not  de- 
dace  a  good  title,  wherefore  the  vendee  did 
not  prepare  the  conveyances. 

Rejoinder,  that  although  the  vendor  within 
a  reasonable  time  before  the  8th  of  January, 
was  ready  and  willinff,  and  offered  to  deduce 
a  good  title,  so  that  the  vendee  might  before 
the  8th  of  January  have  preparea  and  ten- 
dered conveyances  whereof  the  vendee  had 
notice,  yet  the  vendee  refused  to  have  such 
title  deduced,  and  discharged  the  defendant 
from  deducing  such  title. 

Surrejoinder,  that  the  vendor  waa  not 
ready  and  willing  to  deduce,  &.c. 

On  general  demurrer.  Held,  that  upon  this 
breach,  the  matter  pleaded  by  the  vendee 
was  no  answer  to  the  pleas  of  the  vendor, 


and  that  the  latter  was  entitled  to  judgment. 
Mippin0aU  v.  Uoyd,  M.  4  W.  4.  742 

6.  A.  being  arrested  and  in  custody  of  the 
sheriff  at  the  suit  of  B.,  upon  a  writ  endorsed 
"oath  for  76/.  ;*'  C,  in  consideration  of  B. 
discharging  A.,  undertook  to  eive  his  pro- 
missory note  at  six  months,  **  for  lOs,  in  the 
pound  for  the  debt,"  on  the  arrival  of  the 
discharge : 

Held,  that  this  sufficiently  appeared  to  be 
a  promise  to  pay  lOt.  in  the  pound  upon  the 
debt  for  which  A.  was  arrested  and  then  in 
custody,  and  was  properly  declared  on  as 
such: 

Held  also,  that  the  sum  endorsed  on  the 
writ  was  sufScient  evidence  of  the  amount 
for  which  A.  had  been  arrested.  And  that 
no  demand  of  the  note  was  necessary  to 
enable  plaintiff  to  commence  this  action. 
Brown  V.  Dean,  M.  4  W.  4.  848 

7.  By  a  contract  in  writing  between  plaintiffs 
(three  executors)  and  defendant  (testator's 
heir-at-law),  after  reciting  an  agreement  of 
all  the  parties,  that  certain  goods  of  the  tes- 
tator should  be  sold,  and  that  S.,  one  of  the 
executors  and  plaintiffs,  should  receive  the 
proceeds  for  and  towards  payment  of  the 
testator's  debts;  defendant  agreed,  that  if 
he  took  possession  of  the  said  goods,  he 
should  pay  to  S.  the  value  thereof,  or  give 
security  for  such  payment,  on  or  before,  &.c. 
One  of^the  plaintiffs  and  the  defendant  also 
undertook,  if  the  proceeds  of  the  testator'a 
personal  property  should  not  be  sufficient 
for  payment  of  the  debts,  to  raise  and  pay  to 
S.  a  sufficient  sum  to  enable  him  to  discharge 
them.  Defendant  took  the  goods  first  men- 
tioned, but  did  not  pay  for  them  or  give  se- 
curity, and  afterwards,  finding  that  they 
were  more  than  he  wanted,  he  made  a  ver- 
bal agreement  with  the  plaintiffs,  that  he 
should  select  so  much  of^  the  goods  as  he 
wished  for,  and  take  the  same  at  the  prices 
they  had  been  appraised  at,  and  that  the  re- 
sidue should  be  taken  and  sold  by  the  plain- 
tiffs.   He  accordingly  selected  and  took  such 

goods  (being  of  a  smaller  value  than  those 
rst  bargained  for),  but  did  not  pay  for  them. 
Plaintiffs  as  executors  took  the  residue : 

Held,  that  supposing  the  action  to  be 
grounded  on  the  written  contract,  S.  was 
named  therein  merely  as  the  agent  of  the 
plaintiffs,  and  therefore  that  they  need  not 
declare  specially  upon  the  contract  to  pay 
the  money  to  him. 

Semble,  per  Denvan,  C.  J.,  and  Parks, 
J.,  that  the  second  contract  might  be  con- 
sidered as  substituted  for  the  first,  and  form- 
ing a  new  and  distinct  ground  of  action. 
Pearton  v.  Pearson,  M.  4  W.  4.  859 

8.  After  the  passing  of  the  act  for  the  unifor- 
mity of  process,  2  W.4,  c.  39,  which  directs,^ 
'*  That  all  personal  actions,  where  it  is  not 
intended  to  hold  the  defendant  to  bail,  &.c.». 
shall  be  commenced  by  writ  of  summons;" 
an  executrix  pleaded,  to  an  action  of  assump- 
sit, plane  administravit,  and  no  assets  on  the 
day  of  exhibiting  the  bill  of  the  plaintiff. 
The  plaintiff  in  his  replication  tendered  issue 
in  the  words  of  the  plea: 

Held,  that  the  words  exhibiting  the  bill 
upon  these  pleadings  meant  the  commence- 
ment of  the  suit,  by  writ  of  summons  and 
not  the  filing  of  the  declaration ;  and  there- 
fore that  evidence  of  payments  made  by  the 
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execatriz  between  the  time  of  suin^  out  the 
writ  and  the  filing  of  the  declaration,  was 
inadmissible.  Bees  v.  Morgan,  H.  4  W. 
4.  1035 

POOR  CHILD. 
See  Settlement  hy  Apprenliceikip, 

POOR  RATE. 

See  Inelosure  Act,  2. 

By  a  grant  of  G.  1 ,  reciting  that  the  Chelsea 
Waterworks*  Company  had  undertaken 
works  for  supplying  vVestminster,  &c.,  with 
water,  and  nad  petitioned  the  crowrt  for 
liberty  to  use  a  certain  canal  or  basin  and  old 
pond  in  St.  James's  Park,  and  to  lay  mains 
through  the  park  to  and  from  the  same  for 
the  purpose  atbresaid  ;  and  that  the  surveyor- 
general  had  reported  that  the  said  undertak- 
ing might  be  convenient  to  his  Majesty,  and 
to  many  of  his  subjects,  and  ornamental  to 
the  park;  the  king  gave,  granted  and  as- 
signed to  the  company  and  their  successors 
the  said  canal,  &.c.,  to  be  converted  into  re- 
servoirs and  to  be  used  and  enjoyed  by  them 
as  such,  for  the  purposes  aforesaid,  during 
the  royal  pleasure.  Liberty  was  also  sranted 
them  to  break  up  the  ground  at  all  times 
through  the  said  park,  for  laying  therein 
pipes  or  mains  to  and  from  the  old  pond  and 
canal  for  the  purposes  aforesaid,  making 
good  the  ground  so  broken  as  soon  as  pos- 
sible. Certain  conditions  were  added,  pre- 
scribing the  direction  in  which  the  pipes 
should  oe  carried,  the  breadth  of  ground  to 
be  broken,  &,c.  The  company  were  to  sup- 
ply St.  James's  Palace  at  reasonable  rates  ; 
and  the  ranger  was  empowered  to  supervise 
all  the  company's  works  in  the  park,  and 
order  them  to  rectify  and  reform  the  same  if 
not  done  according  to  the  conditions. 

The  company  took  the  basin  and  pond  in 
pursuance  of  the  warrant,  and  made  a  reser- 
voir, into  which  they  convened  water,  and  laid 
pipes  communicating  with  it  for  the  purposes 
aforesaid.  They  subsequently  made  expen- 
sive improvements  in  and  about  the  reser- 
voir, on  the  requisition  of  the  Crown ;  and 
they  were  never  allowed  to  alter  or  repair  it, 
but  by  leave,  and  under  the  inspection  of  the 
crown  surveyor.  They  pay  no  rent  and  are 
paid  for  supplying  the  palace,  as  well  as  other 
residences.  The  ranger  is  rated  to  the  poor 
for  the  herbage  growing  on  the  surface  of 
the  soil  in  the  park,  including  that  under 
which  the  pipes  pass : 

Held,  first,  that  the  company  were  rateable 
as  occupiers  of  the  reservoir ;  secondly,  that 
they  were  rateable  for  the  occupation  of  land 
below  the  surface  of  the  soil  by  their  pipes, 
though  another  person  was  rated  for  the 
herbage.  The  King  v.  7*he  Governor  and 
Company  of  the  Chdtea  Waterworks,  T.  3 
W.4.  156 

POSTEA. 
See  Pleading,  1. 

POWER. 
See  Leaee,  2,  5. 


POWER  OF  ATTORNEY. 
See  Copyhold,  5. 

PRACTICE. 
See  Indictment,  1.    New  Trial. 

1.  Sections  87,  88,  of  the  first  General  Rule  oi 
Hilary  Term,  2  W.  4,  relating  to  the  dis- 
charge of  prisoners  in  the  custody  of  the 
marshal  of  the  King's  fiench,  and  warden  oi 
the  Fleet,  who  are  supersedable,  apply  only 
to  persons  within  the  walls  of  the  respective 
prisons.  Siggert  v.  Brett,  Clerk,  T.  3  W. 
4.  455 

2.  The  Uniformity  of  Process  Act,  2  W.  4,  c 
39,  Sched.  No.  4,  repeals  sect.  24  of  the  first 
General  Rule  of  Hilary  term,  2  W.  4 ;  and 
therefore,  if  a  party  held  to  bail  on  a  capias 
do  not  put  in  special  bail  within  eieht  days 
after  execution  of  the  process  uponnim,  in- 
cluding the  day  of  such  execution,  the  plain- 
tiff,  immediately  on  the  expiration  of  that 
time,  may  put  the  bail  bond  in  suit.  HUary 
V.  Rowles  and  Two  Othert,  T.  3  W.  4.     460 

3.  The  7  &  8  G.  4,  c.  30,  s.  41,  which  directs 
that  actions  brought  for  anything  done  in 
pursuance  of  that  statute,  shall  be  tried  ia 
the  county  where  the  fact  was  committed, 
applies  only  to  the  case  of  parties  exercising 
particular  powers  conferred  by  the  statute. 

In  an  action  against  justices  for  falseljr  im- 

{prisoning  the  plaint  iffon  a  charge  of  felonious- 
V  beginning  to  demolish  a  house,  contrary  to 
the  act,  the  Court  granted  a  role  to  chan^ 
the  venue,  on  a  suggestion  that  a  fair  trial 
•  could  not  be  had  in  the  county.  Thomos, 
Gent,,  V.  Saundere  and  Another,  T.  3  W.  4. 

462 

4.  Payment  of  money  into  court  on  a  count  on 
a  promissory  note  payable  by  instalments,  is 
only  an  admission  by  the  defendant  that 
money  to  the  amount  paid  in  was  due  on  the 
promissory  note ;  it  does  not  bar  the  Statute 
of  Limitations  as  to  a  further  sum  claimed  to 
be  due  on  the  same  note.  Reid  and  Ano- 
ther, Executort,  y.  Diekene,  M.  4  W.4.    499 

5.  Where  a  new  trial  is  granted  on  payment  of 
costs,  in  a  town  cause,  the  costs  occasioned 
by  the  cause  being  made  a  remanet  are  in- 
cluded.   Robinson  y.  Day,  M.  4  W.  4.    814 

6.  After  the  Uniformity  of  Process  Act,  2  W. 
4,  c.  39,  the  Court  airected  the  sifneti^K. 
B.  writs  to  sign  a  pluries  bill  of  Middlesex, 
in  a  suit  commenced  before  the  act,  and 
which,  if  recommenced,  would  have  been 
barred  by  the  Statute  of  Limitations.  Fi*- 
nie  y.  Montague,  M.  4  W.  4.  877 

7.  Defendant  in  an  action  for  words,  after  notice 
of  trial,  signed  a  paper,  in  which,  after  recit- 
ing that  plaintiff  had  consented  on  defendant's 
paying  the  costs  and  making  an  apology,  to 
stay  proceedings,  he  made  such  apolo^: 
Held,  that  this  was  a  positive  undertaking 
by  defendant  to  pay  the  costs. 

Plaintiff  in  such  a  case  having  stayed  pro- 
ceedings, but  defendant  not  paying  the  oasts, 
the  Court  will  enforce  performance  of  the 
asreement  on  his  part  by  rule.  Tardrewr. 
Brooke,  M.  4  W.  4.  880 

8.  On  application  to  the  Court  by  a  shertfl 
under  sect.  6  of  the  Interpleader  Act,  a  third 
party  served  with  the  rule,  and  not  appear- 
ing, is  barred  by  sect.  3  from  fnnher  prose- 
cuting any  claim  brought  in  qaestioo  by  the 
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rule,  as  well  aa  where  aaeh  application  is 
made  by  a  defendant  under  sect.  1. 

The  Court,  on  such  application,  will,  on 
proper  grounda  shown,  order  the  sberifT,  or 
the  execution  creditor,  to  pay  to  a  third  party, 
ap]>earin^  and  successfully  prosecuting  his 
ciaim,  his  costs  of  such  appearance.  Ford 
T.  Daley,  M.  4  W.  4.  885 

9.  Issue  was  entered  in  a  cause  in  Easter 
term,  1827,  and  docketed  according  to  the 
practice  of  the  office  of  judgments.  The 
plaintiff  in  1828  recovered  damages  and  costs, 
and  entered  final  judgment  on  the  roll,  but 
the  judgment,  according  to  a  practice  said  to 
have  prevailed  for  100  years,  was  not  dock- 
eted as  required  by  4  &  5  W.  &  M.  c.  20,  s. 
2.  On  application  to  the  Court  in  Hilary 
term,  1834,  to  order  the  judgment  to  be  dock- 
eted nunc  pro  tunc :  Held,  that  the  Court 
had  no  power  to  make  such  order.  Hopwood 
Y.  WattM,  H.  4  W.  4.  1056 

10.  In  a  cause  decided  by  the  judge  of  an  in- 
ferior court  on  a  writ  of  trial,  this  Court  will 
hear  a  motion  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  evidence,  though 
the  damages  were  below  20{.  Taylor  v.  Helps, 
H.  4  W.  4.  1069 

11.  A  motion  calling  upon  an  attorney  to  an- 
swer matters  alleged  against  him  on  affidavit 
affecting  his  character,  must  be  made  by  a 
barrister.    Fitt  Ex  parte,  H.  4  W.  4.      1078 

12.  The  rule  of  court  Hil.  T.  2  &.  3  6. 4,  re- 

anirine  that  on  all  bailable  mesne  process, 
le  defendant's  place  of  abode  and  addition 
ahall  be  endorsed,  ia  in  effect  repealed  by 
Stat.  2  W.  4,  c.  39,  and  therefore  the  want  of 
such  endorsement  is  no  objection  to  a  capias 
issued  under  that  statute,  and  in  the  body  of 
which  the  defendant  is  described  as  **  G.  P. 
of  the  city  of  London.*' 

An  affidavit  to  hold  to  bail  for  a  debt  atated 
therein  to  be  due  to  A.  and  B.  is  good, 
though  the  plaintiflls  are  partners,  and  are 
not  stated  to  be  so  in  the  affidavit.  Bodfield 
Y.  Padmore,  H.  4  W.  4.  1095 

13.  Defendant  in  a  cause,  being  advised  to  pay 
482.  into  court,  gave  his  attorney  50Z.  for  the 
purpoae  of  making  such  payment,  which  was 
done.  The  attorney  afterwards  delivered 
his  bill  to  the  client,  not  including  the  482., 
and  on  taxation  more  than  one-sizih  was 
taken  off.  The  attorney  then  claimed  to  add 
the  482.  (which  would  have  made  the  deduc- 
tion less  than  one -sixth),  stating  that  the 
item  had  been  inadvertently  omitted. 

Quaere,  whether  such  item  was  chargeable 
as  a  disbursement  by  the  attorney,  but 

Held,  that,  at  all  events,  the  attorney,  not 
having  treated  it  as  a  disbursement  in  mak- 
ing out  his  bill,  could  not  claim  to  insert  it 
as  such,  for  the  purposes  of  the  taxation. 
Eaye9  v.  Trotter,  H.  4  W.  4.  1106 

PREMIUM. 
See  Lea$e,  5. 

PRINCIPAL  AND  AGENT. 
See  Banker,  2. 

PRISONER. 
See  Arrest,^, 


PRIVILEGED  COMMUNICATION. 
See  Evidence,  3. 

PROHIBITION. 

1.  The  act  1  W.  4,  c.  21,  "to  improve  the 
proceedings  in  prohibition,"  does  not  enable 
this  Court,  where  a  party  has  declared  in 
prohibition  and  succeeded,  to  grant  him  his 
costs  incurred  in  the  Ecclesiastical  Court. 
Tettimond  v.  Yardley,  T.  3  W.  4.  458 

2.  A  prohibition  cannot  issue  to  a  court  mar- 
tial, after  its  sentence  has  been  ratified  by 
the  King  and  carried  into  execution.  In  the 
matter  o(Jokn  Waller  Foe,  M.  4  W.  4.  681 

PROMISSORY  NOTE. 
See  Pleading,  6.    Practice,  4.    Stamp,  2. 

PROMOTION,  468 

QUO  WARRANTO. 

A  quo  warranto  information  was  moved  for 
against  an  officer  elected  by  ballot,  on  the 
ground  that  a  large  proportion  of  the  persons 
who  voted  were  not  qualified;  but  it  was 
not  shown  for  whom  the  votes  of  those  per- 
sons were  given : 

Held,  that  on  this  application  the  officer 
could  not  be  required  to  prove  his  election 
valid,  but  it  lay  on  the  opposing  parties  to 
show  (if  that  were  practicable)  that  his  ma- 
jority was  obtained  by  bad  votes.  The  King 
v.  Jef  ergon,  M.  4  W.  4.  855 

RATE. 
See  Indosure  Ad,  2. 

RECOGNISANCE. 
See  Justicee,  3. 

REGUL^  GENERALES.  L 

467,  468,  816,  i-^xii. 

REMAINDER. 
See  jDeviae,  4. 

REMANET. 
See  Practice,  5. 

RENT,  APPORTIONMENT  OF. 
See  Lease,  2. 

REPLEVIN  BOND. 
See  Pleading,  2. 

ROAD. 
See  Highway,  1,  2.    Toll, 

SESSIONS. 

See  Mandamus,  3,  4,  7,  9. 

Where  it  has  been  referred  to  the  chairman  at 
sessions,  on  an  appeal,  to  atate  a  case,  and  a 
case  has  afterwards,  on  certiorari,  been  re- 
turned to  this  Court  by  the  clerk  of  the 
peace,  purporting  to  be  signed  by  the  chair- 


504 


Index. 


man,  this  Court  will  not  send  it  back  to  be 
restated,    or   auash  the  certiorari,  on  the 

ground  of  the  chairman  baving  said  that  he 
id  not  recollect  signing  the  rase,  and  npon 
a  suggestion  by  the  attorney  for  one  of  the 
litigating  parties,  in  an  amdavit,  that  such 
case  does  not  agree  with  the  facts  proved, 
and  that  deponent  believes  the  chairman  did 
not  settle  the  case.  Rtx  v.  The  Inhabitants 
of  Matlock,  ^.4  W.^.  883 

SET-OFF. 
See  Attorney,  I. 

SETTLEMENT— BY  APPRENTICE- 
SHIP. 

See  Stamp,  3,  4. 

1.  A  person  of  the  age  of  twenty-one  years, 
is  not  a  poor  child  whom  the  parish  officers 
are  to  bind  out  apprentice  witn  the  assent  of 
two  justices  within  the  meaning  of  the  56  G. 
3,  c.  139.  Section  11  of  that  statute  extends 
only  to  indentures  of  apprenticeship  of  poor 
children ;  and,  therefore,  an  indenture 
whereby  a  person  of  the  age  of  twenty-four 
is  bound  apprentice,  part  of  the  premium 
being  paid  out  of  the  public  parochial  funds, 
does  not  require  the  assent  of  two  Justices. 
The  King  v.  The  Inhabitants  of  St.  John 
Bedwardine,  T.  3  W.  4.  169 

2*  Pauper  was  bound  apprentice  for  seven 
years  to  a  breeches- maker,  and  served  his 
master  half  a  year :  the  latter  then  failed  in 
business,  and  told  the  pauper  he  might  go 
and  work  for  one  B.,  who  lived  in  another 
parish,  and  if  pauper  did  not  become  trouble- 
some to  him,  the  first  master,  or  to  his  parish, 
till  the  end  of  his  time,  he  would  give  pauper 
his  watch.  The  pauper  agreed  with  B.,  and 
worked  for  him  at  breeches-making,  by  the 
piece,  at  the  usual  rate.  B.  frequently  car- 
ried messages  between  the  first  master  and 
the  pauper.  The  latter  having  worked  for 
B.  a  year  in  B.'s  parish,  agreed  (with  the 
consent  of  his  first  master)  to  work  by  the 
piece  for  C,  another  breeches-maker,  living 
m  a  third  parish,  who  gave  better  terms. 
While  he  so  worked  with  C,  his  first  master 
came  to  see  him,  and  a^ain  promised  him  his 
watch  at  the  end  of  his  time.  The  pauper 
worked  two  years  for  C,  living  in  U.'s 
parish ;  he  afterwards  left,  and  his  first  mas- 
ter then  sent  him  his  watch.  The  pauper 
kept  his  earnings,  and  maintained  himself: 

Held  by  Denman,  C.  J.,  Littledale,  J., 
and  Pattbson,  J.  (Parke,  J.,  diesentiente), 
that  the  inhabitation  of  the  pauper  in  the 
parishes  of  the  second  and  third  master  was 
connected  with  the  apprenticeship,  and  that 
he  thereby  gained  settlements  in  those 
parishes.  The  King  v.  The  Inhabitants  of 
Banbury,  T.  3  W.  4.  176 

3.  On  special  case,  the  sessions  found  that  J. 
£.  by  indentCire  in  1774,  was  put  apprentice 
to  P.  for  and  in  respect  of  W.'s  estate ; 
and  there  was  a  covenant  by  P.  to  teach  J. 
E.  the  business  of  husbandry.  The  inden- 
ture was  executed  by  the  parish  officers  and 
W.  P.  was  a  farmer,  and  tenant  to  W.,  who 
was  a  stocking- weaver.  J.  E.  never  served 
^.,  but  lived  with  W.  long  enouerh  to  gain  a 
settlement  by  apprenticeship,  if  he  could  ac- 
quire one  by  such  service.  The  sessions  not 
having  found  that  P.  ever  executed  the  in- 


denture, or  assigned  the  apprentice  to,  cr  a«- 
sented  to  his  service  with  W.,  it  was  held 
that  a  settlement  by  apprenticeship  was  not 
proved.  The  King  v.  The  InhahitanU  of  St. 
Cuthbert  Wells,  4  W.  4.  939 

SETTLEMENT— BY  BIRTH. 

Appellants  against  an  order  of  removal,  to  es- 
tablish a  birth  settlement  proved,  first,  the 
marriage  of  the  father  and  mother  at  K.,  in 
April,  1749;  and,  secondly,  the  baptism  at 
K.  of  their  four  children,  viz.  a  daughter  M., 
in  May,  1751 ;  a  son  J.,  in  May,  1753 ;  a 
daughter  E.,  in  January,  1755 ;  and  another 
daughter  S.,  in  December,  1756 : 

I^ld,  that  the  sessions  were  not  bound  to 
infer  from  this  evidence  that  E.  was  born  at 
K.  The  King  v.  T%e  Inhabitants  of  Lubben- 
ham,  H.  4  W.  4.  968 

SETTLEMENT— BY  ESTATE. 

An  order  of  sessions,  quashing  an  order  of  re* 
moval  generally,  is  conclusive  evidence  be- 
tween the  parties  to  the  appeal,  that  when 
the  order  of  removal  was  made,  the  appel- 
lant parish  was  not  bound  to  receive  the  pau- 
per, but  it  is  only  pnmk  facie  evidence  that 
the  pauper  was  not  settled  in  that  parish ; 
and,  therefore,  upon  the  trial  of  an  appeal,  be- 
tween the  same  parishes  against  a  second  of 
removal  of  the  same  party,  the  removing  pa- 
rish may  show  by  parol  order  evidence  ibat 
the  first  order  of  removal  was  quashed  on  the  ' 
ground  that  the  pauper  resided  on  a  tenement 
of  his  own,  which  made  him  irremovable, 
though  it  did  not  confer  a  settlement,  and 
that  he  afterwards  sold  the  tenement,  and 
thereby  became  removable.  The  King  ▼. 
The  Inhabitants  of  Wick  St,  Lawrence,  M.4 
W.  4.  526 

SETTLEMENT— BY  HIRING  AND 
SERVICE. 

1.  Pauper  was  hired  for  a  year  as  a  footman 
and  groom,  by  a  West  India  planter  residing 
at  M.  in  England  at  11,  wages.  He  went  in- 
to the  master's  service  in  February,  1828, 
and  in  May  following  engaged  to  bind  him- 
self to  serve  the  same  master  at  Berbice  as 
clerk  and  overseer,  for  three  years  from  the 
first  day  of  his  arrival  there,  at  a  certain  sal- 
ary. Soon  after  their  arrival  at  Berbice,  the 
pauoer  entered  on  the  office  of  overseer  and 
clerK,  but  he  also  continued  to  act  as  servant, 
and  lived  in  his  master's  house,  and  did  so 
until  the  following  February,  when  they  re- 
turned to  England,  the  pauper  acting  in  the 
capacity  of  servant  on  the  homeward  voyase, 
and  after  his  arrival  in  England.  No  further 
contract  had  ever  been  entered  into  for  the 
pauper's  service  as  overseer.  The  mas- 
ter paid  him  his  footman's  wagea  till  the 
time  of  their  going  abroad,  and  on  their  re- 
turn home  paid  him  20/.  as  salary  for  the  ser- 
vice in  Berbice,  after  which  he  gave  him 
weekly  wages  under  a  new  agreement : 

Held,  that  there  was  no  dissolution  of  the 
first  contract,  and  that  the  pauper  bavins 
served  forty  days  under  the  first  hiring,  gained 
a  settlement  in  M.  The  King  v.  7%e  Inha- 
bitants of  Buckingham,  H.  4  W.  4.  953 

2.  A  female  of  full  age,  who  lived  with  her  fa- 
ther and  was  the  main  support  of  his  family, 
hired  herself  with  his  consent,  and  at  hia  de« 
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life,  to  a  farznar  in  an  adjoining  parish  to 
work  at  weekly  wages  during  his  harvest ; 
ahe  worked  for  him  under  tnis  hiring  for 
three  weeks,  when  she  received  her  wages 
and  retomed  home.  In  the  following  au- 
toron  she  again  hired  herself  to  the  same  far- 
mer, and  served  him  for  a  fortniffht  and  two 
days ;  and  on  her  return  home  she  gave  her 
wages  to  her  father,  who  expended  them  for 
the  use  of  his  family.  On  both  these  occa- 
sions she  intended,  and  was  expected  by  her 
fother,  to  retarn  home  as  soon  as  the  harvest 
work  was  done.  The  court  of  quarter  ses- 
sions having  upon  these  facts  found  that  the 
pauper  was  emancipated,  held  by  Dehmah, 
C.  J.,  TiuirroH  ana  Pattbsoh,  Js.  (LrrrLS- 
DALX,  J.  dissentiente),  that  their  decision  was 
right.  The  King  Y,  The  Inhabitants  of  Oul- 
ton,  H.  4  W.  4.  958 

3.  Pauper  on  the  16th  of  May,  1811,  being  in 
the  local  militia,  hired  himself  to  the  colonel 
of  his  reffiment  to  serve  for  a  year,  and 
served  under  that  contract.  On  the  4th  of 
May,  1812,  the  reg[iment  was  assembled  for 
training,  and  contmued  in  training  till  the 
19th  of  May.  During  that  time  the  pauper 
was  under  military  control,  though  be  also 
served  the  colonel  as  an  in-door  servant. 
While  the  regiment  was  assembled  he  re- 
ceived pav  from  the  crown,  and  also  his  wa- 
ges from  nis  master: 

Held,  that  the  pauper  sained  a  settlement 
by  hiring  and  service ;  tue  fact  of  his  being 
a  militia  man  having  been  known  to  the  mas- 
ter at  the  time  of  the  hiring.  The  King  v. 
The  Inhabitants  of  St,  Mary  at  the  Walh, 
CoidkeMter,  H.  4  W.  4.  1023 

SETTLEMENT— BY  RENTING  A 
TENEMENT. 

1.  A.  rented  a  house  in  the  appellant  parish  of 
L.  as  tenant  from  year  to  year  and  died.  His 
widow,  a  fortnieht  after  his  death,  told  the 
landlord  that  she  wished  to  pay  the  rent 
weekly ;  he  assented,  and  she  paid  it  weekly 
for  the  following  nine  months,  when  she 
quitted  on  a  week's  notice.  Two  months 
after  her  husband*s  death  the  attorney  for 
the  respondent  parish  (which  had  relieved  the 
widow  J  told  her  she  had  a  right  to  take  out 
administration  if  she  chose,  and  if  she  would 
leave  it  to  him,  he  would  do  whatever  was 
necessary.  She  assented,  the  letters  ofadmi- 
nistration  were  obtained,  and  the  pauper  re- 
sided forty  days  afterwards  in  the  appellant 
parish.  The  sessions  found  that  the  admi- 
nistration was  fraudulently  taken  out  by  the 
direction  and  at  the  expense  of  the  respon- 
dent parish,  for  the  purpose  of  settling  the 
pauper  in  the  appellant  parish : 

Held,  that  as  the  widow  was  not  only  en- 
titled, but  bound  by  law,  to  tale  out  admini- 
stration, there  was  no  fraud  in  the  transaction 
which  could  prevent  her  from  taking,  as  ad- 
ministratrix, her  husbsnd's  interest  as  year- 
ly tenant,  and  thereby  acquiring  asettlement. 
But  the  court  referred  it  back  to  the  sessions 
as  a  question  of  fact,  whether  the  widow  af- 
ter administration  granted,  continued  a  week- 
ly tenant,  or  became  a  tenant  from  year  to 
year,  in  her  husband's  right.  The  King  v. 
The  Inhabitants  qf  Great  Glenn,  T.  3  W.  4. 

188 

2.  The  first  section  of  the  statute  1  W.  4,  c, 
18,  which  enacts,  *'  that  from  and  after  the 


passing  of  that  act,  no  person  shall  acquire  a 
settlement  by  reason  of  the  yearly  hiring  of 
a  dwelling-house,  building,  otc,  unless  the 
rent  for  the  same  to  the  amount  of  102.  at 
the  least  shall  be  paid  by  the  person  hiring 
the  same,"  is  prospective  only.  The  King  v. 
The  Inhabitants  of  Buthin,  T.  3  W.  4.     215 

3.  To  give  a  settlement  by  renting  a  tenement, 
since  the  stat.  1  W.  4,  c.  18,  there  must  be 
an  occupation  in  fact  of  the  whole  dwelling- 
house  or  building  of  which  the  tenement  con- 
sists, by  the  party  hiring  the  same;  and, 
therefore,  where  A.  took  a  lease  for  a  year 
of  a  house  consisting  of  three  floors,  at  the 
rent  of  40/.  per  annum,  and  after  he  had  been 
in  possession  three  months  underlet  two 
floors  by  the  quarter,  at  the  rate  of  227.  per 
annum,  to  another  person  who  occupied  them 
for  two  quarters,  the  ground  floor  only  during 
that  time  being  occupied  by  A.  and  in  aH 
other  respects  the  provisions  of  the  6  G. 
4,  c.  57,  and  1  W.  4,  c.  18,  were  complied 
with,  it  was  Held,  that  A.  did  not  gain  a 
settlement.  The  King  v.  The  Inhabitants  of 
St.  Nicholas,  Rochester,  T.  3  W.  4.  219 

4.  A  curate  licensed  by  the  bishop  at  a  yearly 
salary  according  to  the  57  G.  3,  c.  99,  resided 
in  the  rectory- house  which  was  assigned  to 
him  pursuant  to  the  same  statute,  and  was 
above  the  value  of  lOZ.  a  year,  for  more  than 
forty  days  before  the  passing  of  the  59  G.  3, 
c.  50 :  Held  that  this  was  a  coming  to  settle 
within  the  statute  13  &,  14  Car.  2,  c.  12,  and 
that  a  settlement  was  gained  thereby.  The 
King  V.  The  Inhabitants  of  St,  Mary,  New- 
ington,  M.  4  W.  4.  540 

5.  A.  by  lease  demised  a  house  and  land  to  B. 
and  U.  for  a  term  of  years  at  162.  per  annum. 
There  was  a  covenant  by  iheni  jointly  and 
severslly  to  pay  taxes,  and  rates,  &,c.,  but 
none  to  pay  rent.  B,  occupied  the  whole 
premises,  and  paid  the  rent  for  five  years : 
Held,  that,  the  demise  beine  joint,  the  rent 
was  payable  by  the  two  jointly,  and  that  each 
could  only  be  considered  as  oaving  rented  a 
tenement  at  82.  a  year,  and  consequently  that 

B.  did  not  gain  a  settlement,  either  by  renting 
the  tenement,  or  by  being  rated  and  paying 
rates  in  respect  of  it.  The  King  v.  The  In- 
habUants  of  Great  Wakering,  if.  4  W.  4. 93'1 

SETTLEMENT— BY  SERVING  AN 
OFFICE. 

In  a  parish  governed  by  a  select  vestry,  public 
notice  was  given  that  the  vestry  would  meet 
to  elect  an  organist  for  a  newly-erected  cha- 
pel. At  the  meeting  C.  S.  was  elected,  and 
It  was  entered  in  the  minutes  of  vestry,  that 
she  was  appointed  organist  at  602.  per  an- 
num. She  performed  the  office  for  several 
years,  receiving  the  salary  half-yearly,  and 
residing  in  the  parish,  till,  on  complaint  made 
against  her  by  the  congregation,  she  was 
dismissed  by  order  of  vestry : 
Held,  that  the  ofiice  of  ornnist  so  held  by 

C.  S..  was  not  a  public  annual  office, by  which 
a  settlement  could  begained  under  3  W.  &, 
M.  c.  1 1,  s.  6.  The  King  v.  The  Inhabitants 
of  St,  George,  Hanover  Square,  M.  4  W.  4. 

571 

SHERIFF'S  OFFICER. 
See  Arrest,  1. 
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SLANDER. 


1.  Declaration  stated  that  defendant  intending 
to  cause  it  to  be  believed  that  plaintiiT  had 
oeen  guilty  of  wilfully  setting  his  house  and 
premises  on  fire,  said  of  the  plaintifl'that  he 
nad  set  fire  to  his  own  premises,  meaning 
that  he  had  been  guilty  of  wilfully  setting  fire 
to  the  premises,  which,  while  m  his  occu- 
pation, nad  been  destroyed  by  fire.  After 
verdict  for  the  plaintiff,  the  judgment  was 
arrested  on  the  ground  that  wilfully  setting 
his  own  premises  on  fire  was  not,  except 
under  special  circumstances,  a  crime  punish- 
able  by  law ;  and  the  court  would  presume 
only  such  cirqumstances  as  it  was  essentially 
Decessary  for  the  plaintiff  to  have  proved  in 
support  of  his  declaration.  Sweetapple  v. 
Jeste,  T.  3  W.  4.  27 

2.  Declaration  in  slander.  The  second  count 
stated  that  the  defendant,  contriving  and  in- 
tending to  injure  the  plaintiff  as  a  shopwoman 
and  servant,  maliciously  spoke  of  her,  as 
such,  the  following  words :  "  She  (meaning 
the  plaintiff)  secreted  U,  Bd,  under  the  till ; 
stating,  these  are  not  times  to  be  robbed.'* 
The  declaration  alleged  as  special  damage, 
that  one  S.,  bjr  reason  of  the  words,  refused 
to  take  the  plaintiff  into  his  service.  After 
a  general  verdict  for  the  plaintiff,  it  was  held, 
that  the  words  in  the  second  count,  if  action- 
able at  all,  were  so  only  by  reason  of  the 
special  damage,  and  therefore  that  the  plain- 
tiff, if  entitled  to  recover,  ought  to  have  full 
costs : 

Held,  secondly,  on  motion  in  arrest  of 
judgment,  that  the  words  in  that  count  were 
not  defamatory  in  their  nature,  and  therefore 
not  actionable,  even  though  followed  by  spe- 
cial damage.  Kelly  v.  Partington,  M.  4  W. 
4.  645 

SPECIAL  CASE. 

See  Setaions. 

SPECIAL  DAMAGE. 
See  Slander,  2. 

STAMP. 

1.  In  the  Stamp  Act  55  G.  3,  c.  184,  Schedule 
part  i.  (title  Bill  of  Exchange),  which  imposes 
a  certain  dutv  on  bills  '*  exceeding  two 
months  after  date ;"  the  date  means  the  time 
expressed  on  the  face  of  the  bill,  not  the  time 
when  it  actually  issued.  And  although  by 
sect.  12,  if  a  bill  purporting  to  be  payable  at 
two  months  from  a  certain  time,  be  issued 
before  the  commencement  of  that  period, 
without  payment  of  a  proportionate  duty,  the 
maker  is  tiable  to  a  penalty ;  yet  a  bill  so 
post-dated,  and  bearing  the  inferior  stamp, 
corresponding  with  the  purport  of  the  bill,  is 
admissible  in  evidence,  neinff  on  the  face  of 
it  conformable  to  the  scheduto.  WUliame  v. 
Jarrett,  T.  3  W.  4.  32 

2.  A  promissory  note  payable  to  A.  B.  gene- 
rally, is  not  one  payable  to  bearer  on  demand, 
and  re-issuable,  within  the  first  class  of  notes 
described  in  55  G.  3,  c.  184,  Sched.  part  1, 
but,  a  note  payable  otherwise  than  to  bearer 
on  demand  (not  re-issuable),  within  class  2, 
and  therefore  such  a  note  for  lOOl.  requires  a 
stamp  of  3s.  6d.  only.  Cheetkam  and  Wife 
V.  ButUr,  M.  4  W.  4.  837 

3.  Where  an  instrument  is  not  required  by 


law  to  be  8tam|>ed  within  a  particolir  timt 
after  its  execution,  the  Court  on  its  bciqg 
offered  in  evidence  will  not  inquire  whea  the 
stamp  was  affixed,  nor  if  a  penally  wu  in- 
curred, whether  the  proper  penalty  wu  ptid 
on  the  stamping.  An  indenture  of  sppieo- 
ticeship,  without  premium,  wss  execoted 
April  27th,  1825,  but  not  stamped  till  July, 
1832,  when  a  II,  stamp  was  pat  on  it,  and  t 
5/.  penalty  paid.  Afterwards  a  double  duty 
(21.)  was  paid.  The  indenture  was  ofiered 
in  evidence  to  prove  the  settlement  ofapu- 
per  by  service  under  it .  Held,  that  ss  it  wu 
not  within  the  stat.  8  Anne,  c.  9,  which 
limits  the  time  for  stamping  indentures, the 
Court  was  not  called  upon  to  notice  the  cir- 
cumstances under  which  the  stamps  were 
affixed.  The  King  v.  The  InkabitaaU  tf 
Preston,  H.  4  W.  4.  102S 

4.  The  55  G.  3,  c.  148,  does  not  repeal  the 
provisions  of  the  8  Anne,  a  9,  as  to  the  tioe 
for  stamping  indentures  of  apprenticeship, 
and  therefore  an  indenture  of  appreniiceship 
(a  premium  having  been  paid  with  the  ap- 
prentice), must  be  stamped  with  the  ad  ?a)o- 
rem  duty,  within  the  time  prescribed  by  the 
Stat.  8  Anne,  c.  9,  ss.  36,  37,  38,  snd  it  not 
so  stamped  is  wholly  void.  Rex  v.  The  h- 
kabitantM  of  ChurA  Htdme,  E.  1831.      1029 

5.  The  son  of  J.  S.  bavins  been  arrested,  one 
W.  becoming  his  bail,  J.  S.  siened  ao  igrec- 
ment  to  indemnify  W.  from  alfliability  which 
he  might  incur  in  consequence  of  harins  eo 
become  bail:  Held,  that  one  of  the  liabili- 
ties to  which  J.  S.  thereby  subjected  him- 
self, was  to  psy  the  debt  lor  which  the  bob 
of  J.  S.  had  been  arrested,  and  as  that  mast 
have  amounted  to  20/.,  the  subject-manerof 
the  agreement  must  have  been  of  tfaatraloe, 
and  therefore  required  a  stamp  within  the 
55  G.  3,  c.  184.  8cl\ed.  part  I.  Wri^'f- 
iimiththedder,H.AW.i.  UH 

STATUTE  OF  LIMITATIONS. 

See  Practice,  4. 

STEAM  ENGINE. 

See  Bankrupt,  1. 

STET  PROCESSUS. 

See  Partnersk^,  1. 

STEWARD,  POWER  OF,  TO  ADMIT 
TENANT. 

See  Copyhold,  3. 
STOPPAGE  IN  TRANSITU. 

1.  D.  bought  ofT.  46  puncheons  of  mm  lyinff 
in  the  warehouse  of  Y.  at  Liverpool,  and  sold 
them  to  O?  who  was  a  clerk  ot  T.,  but  csr- 
ried  on  business  for  himself.  D.  save  C.  an 
invoice,  specifying  the  msrks  and  numbers 
of  each  puncheon,  and  took  his  aoceptaoces 
for  the  price.  The  rum  and  the  samples 
which  had  been  taken  remained  in  z.'s 
warehouse.  The  invariable  mode  of  deliver- 
ing ^oods  sold  while  they  are  in  warehooses 
at  Liverpool,  is  by  the  vendor's  giving  a  de- 
livery order  to  the  vendee.  D.  was  ssked  by 
C.  for  delivery  orders,  but  declined  girinf 
any,  except  for  two  or  three  puncheons  which 
C.  received.  C.  markeo,  coopered  and 
gauged  the  casks.     While  the  bills  were 
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ninning,  C.  sold  twenty-mx  of  the  puncheons 
to  K.,  who  paid  him  for  them,  and  who  by 
C.'s  permission  without  the  knowledge  of 
D.,  gaoged  and  coopered  the  casks  in  the 
warehouse  ofY.,  ana  marked  them  with  his 
initials.  C.  gave  an  invoice  to  K.,  stating 
the  marks  and  numbers  of  the  casks,  and  by 
whom  the  rum  was  bonded.  C.  also  while 
the  bills  were  running,  sold  eighteen  pun- 
cheons of  the  rum  to  two  other  parties,  to 
whom  he  gave  similar  invoices  ana  samples, 
and  who  afterwards  obtained  three  of  the 
puncheons,  on  a  delivery  order  signed  by 
themselves,  but  not  by  D.  They  paid  Cf. 
for  the  whole,  The  bills  given  by  C.  for  the 
price  of  the  fortv-fonr  puncheons  were  die- 
nonored :  Held  upon  special  case  (whereby 
it  was  agreed  that  the  Court  should  be  at 
libeny  to  draw  from  the  facts  any  inference 
that  the  jury  might  have  drawn)  that  C. 
never  had  acquired  the  actual  possession  of 
the  rum,  and  on  his  dishonoring  his  accept- 
ances, D.  had  a  lien  on  it  for  the  price  ;  and 
that  C.*s  sub-vendee  could  not  claim  against 
D.  the  rum  which  remained  undelivered  to 
them.  Dixon  and  Another  v.  YateM  and 
aiken,  T.  3  W.  4.  313 

2.  W.  shipped  at  Leghorn  twenty-three  casks 
of  oil,  on  account  and  by  the  order  of  L.,  at 
Liverpool,  and  transmitted  to  him  a  bill  of 
lading.  Before  the  arrival  of  the  oil,  L.  en- 
dorsed the  bill  of  lading,  and  deposited  it 
with  H.,  who  advanced  money  on  it,  having 
previously  advanced  money  on  other  goods 
(the  property  of  L.)  deposited  with  him.  On 
the  arrival  of  the  oil,  L.  bavins  previously 
become  bankrupt,  and  W.  not  naving  been 
paid  for  it,  W.*s  sgents  claimed  it  of  the 
master  of  the  ship;  but  the  latter  delivered 
it  to  H.,  who  afterwards  sold  the  goods  of  L. 
as  well  as  the  oil  of  W.  The  net  proceeds 
of  the  goods  belonging  to  L.  were  sufficient 
to  satisfy  the  debt  due  from  L.  to  H.  H. 
paid  himself  his  debt,  and  deposited  the  net 
proceeds  of  W.'s  oil  with  a  tiiird  person,  to 
abide  the  event  of  the  award  of  an  arbitra- 
tor to  whom  all  disputes  between  W.  and 
the  assignees  of  L.  were  referred.  The 
arbitrator  bavins  stated  the  Above  facts  on 
his  award  Tor  tne  opinion  of  this  Court : 
Held,  that  W.,  the  unpaid  vendor  of  the  oil, 
had,  at  the  time  when  his  agents  claimed  it, 
no  right  to  take  possessk>n  on  the  insolvency 
of  L.,  because  the  property  in  and  the  right 
to  the  possession,  was  then  vested  in  H.,  the 
endorsee  of  the  bill  of  lading  for  value :  and 
farther,  that  W.  had  not,  by  reason  of  such 
claim,  any  lesal  ri^ht  to  the  possession  of  the 
goods  after  H.'s  lien  was  satisfied :  but  that 
m  a  court  of  equity,  such  transfer  to  H. 
would  be  treated  as  a  pledge  or  mortgage 
only,  and  therefore  W.,  by  his  attempted 
stoppage  in  transitu,  acquired  a  right  to  the 
goods  in  equity,  subject  to  R's  lien  against 
the  assignees  of  L. 
Held,  secondly,  that  W.,  by  means  of  his 

Sods,  had  become  surety  to  H.  for  L.'s 
bt,  and  had  a  clear  equity  to  oblige  H.  to 
pay  his  debt  out  of  L.*sown  goods  deposited 
with  him  in  case  of  such  surety ;  and  all  the 
goods  both  of  W.  and  L.  having  been  sold, 
W.  might  insist  on  the  proceeds  of  L.'s 
goods  being  appropriated  to  the  payment  of 
the  debt ;  and,  therefore,  that  W.  was  en- 
titled to  hmve  all  the  proceeds  of  the  oil  paid 


over  to  him.    In  the  matter  of  Weetzinihue 
and  Othere,  M.  4  W.  4.  817 

SURRENDER. 

See  Copyholdt  3,  5. 

TAXATION  OF  ATTORNEY'S  BILL. 

See  Attorney,  I,  2. 

TOLL. 

Where  certain  roads  were,  by  local  acts,  placed 
under  the  direction  of  trustees  for  amending, 
improving,  and  repairing  the  same,  and  the 
trustees  were  empowered  to  erect  turnpike 
gates  on  the  said  roads,  and  receive  tolls 
there  ;  but  there  was  a  certain  portion  of  one 
of  the  said  roads,  which  they  were  prohibited 
from  repairing  or  improving,  and  on  which 
thev  were  not  to  erect  toll-gates : 

Held,  that  a  person  travelling  along  the 
last -mentioned  road  for  more  than  a  hundred 
yards  including  the  excepted  part,  but  less  if 
that  part  were  excluded,  was  not  exempted 
from  toll  by  3  G.  4,  c.  126,  s.  32.  Fope  v. 
Langworthy,  T.  3  W.  4.  464 

TRESPASS. 

See  Pleading,  3,  4. 

TROVER. 

See  Lien, 

TRUSTEES. 

See  Canai  Act,  2,    Highway,  1.    Ineuranee 
Broker, 

TURNPIKE  ACT. 

See Highway,2.    Mandamm$,2,    ToU. 

A  local  turnpike  act  directed  that  the  trustees 
should  keep  books,  in  which  they  should  en- 
ter their  accounts,  and  also  their  orders  and 
proceedings ;  and  that  all  persons  should 
nave  access  to  such  entries.  By  a  subsequent 
local  act  it  was  directed,  that  the  trustees 
should  keep  a  book,  in  which  thev  should 
enter  their  accounts,  which  book  snould  be 
open  to  the  inspection  of  the  trustees,  or  of 
any  creditor  on  the  tolls.  The  general  turn- 
pike act,  3  G.  4,  c.  126,  s.  73,  re-enacted  the 
latter  provision  as  to  all  turnpike  road  ac- 
counts, and  s.  72,  directed  that  all  trustees  of 
turnpike  roads  should  keep  a  book  of  their 
orders  and  proceedings,  which  should  be 
open  to  the  inspection  of  any  of  the  trustees, 
and  should  be  read  as  evidence  in  courts  as 
there  directed.  That  act  also  provides,  that 
the  enactments  therein  contained  shall  ex- 
tend to  all  other  turnpike  acts,  except  where, 
by  that  act,  it  is  otherwise  ordered : 

Held,  that  these  clauses  of  the  general  and 
of  the  second  local  act,  superseded  the  pro- 
visions of  the  original  act,  and  limited  the 
power  of  inspection  at  first  given  to  the  whole 
public,  confining  it  to  trustees,  and  to  trus- 
tees and  creditors  in  their  respective  cases  of 
orders  and  accounts.  The  King  v.  The  True* 
teee  of  the  North  Leach  and  Witney  Boads, 
H.  4  W.  4.  978 

UMPIRE. 

See  ^r6if  rasiciif,  2. 

UNIFORMITY  OF  PROCESS  ACT. 

See  Pleading,  8.    Practice,  2,  6. 
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VALUED  POLICY. 

See  Iu$uranee,  1. 

VARIANCE. 

See  Bm  rf  Exchange,  1.    Pleading,  6, 7. 

VENDOR  AND  VENDEE. 
See  Action  on  the  Ca$e,  2.  Frauds,  Statute  of. 
Pleading,  5,    Stoppagein  Transitu,  1,2, 

1.  By  the  36  G.  3,  c.  88,  entitled  "An  Act  to 
prevent  Abuses  and  Fnuds  in  the  Packing, 
Weight,  and  SaJe  of  Butter"  (a.  2),  every 
cooper,  or  other  person  making  a  vessel  for 
packing  butter,  is  required  to  brand  his 
Christian  and  surname  on  such  vessel,  to- 
gether with  the  exact  weight  or  tare  thereof, 
or  in  default  thereof  he  is  to  forfeit  for  every 
such  vessel  not  so  marked  lOf.  By  section 
3,  every  dairyman,  farmer,  &c.,  who  shall 
pack  any  butter  for  sale  shall  pack  the  same 
m  vessels  so  made  and  marked  as  afore- 
said, and  shall  brand  his  Christian  and  sur- 
name on  different  parts  of  the  vessel  therein 
described  and  on  tne  butter  contained  in  such 
vessel,  upon  penalty  of  forfeiting  for  every 
default  5^ 

In  an  action  brought  by  a  farmer  to  recover 
the  price  of  fifteen  firkins  of  butter  sold  by 
him  to  the  defendant,  it  appeared  that  the 
firkins  were  not  marked  according  to  the  act : 

Held,  that  the  provisions  which  required 
the  vessel  to  be  branded  with  the  name  of 
the  cooper,  seller,  &,c.,  being  intended  for 
the  protection  of  the  public  against  fraud,  in- 
directly prohibited  anv  sale  of  butter  in  ves- 
sels not  properly  marked ;  that  the  subject- 
matter  of  this  contract  was  in  such  a  state 
from  the  vessels  not  being  properly  marked, 
that  the  sale  of  it  was  forbidden  by  act  of  par- 
liament ;  and  conseauently  that  the  contract 
of  sale  was  void,  ana  the  plaintiff'  could  not 
recover : 

Held  further,  that  although  there  was  a 
penaltv  imposed  in  the  same  clause  of  the 
act,  which  directed  the  thing  to  be  done,  yet 
the  remedy  of  the  public  against  a  person  in- 
fringing the  clause  was  not  thereby  limited 
to  a  proceeding  for  the  penalty  ;  but  that  the 
clause  might  be  used  against  him  as  a  defence 
to  an  action.    Foster  v.  Taylor,  M.  4  W.  4. 

887 

2.  In  every  contract  for  the  sale  of  an  existing 
lease,  there  is  an  implied  undertaking  bv  the 
seller  (if  the  contrary  be  not  expressed),  to 
make  out  the  lessor's  title  to  aemise,  and 
without  showing  such  title,  the  seller  cannot 
maintain  an  action  at  law  against  the  buyer, 
for  refusing  to  complete  the  purchase. 

Where  a  lessee  in  possession  contracted  to 
sell  the  residue  of  his  term,  being  three  years 
and  a  quarter,  at  the  rent  of  42/.  per  annum 
the  vendee  paying  30/.  for  the  fixtures  as  per 
list :  Held,  tnat  it  was  not  to  be  inferred 
from  the  short  residue  of  the  term,  the  small 
value  of  the  property,  and  the  absence  of  any 
premium  for  the  lease,  that  the  vendee  in- 
tended to  waive  his  right  to  call  for  the  pro- 
duction of  the  lessor's  title.  Souter  v.  Drake, 
H.  4  W.  4.  992 

VENUE. 

See  Indictment,  1.    Practice,  3. 


VOLUNTARY  PAYMENT. 
See  Bankrupt,  2. 

WAGES,  ACTION  FOR. 

See  Master  and  Servant,  1,  2. 

WAIVER. 

See  Lease,  6. 

WARRANT  OF  ATTORNEY. 
See  Judgment, 

WASTE. 
See  Copyhold,  4. 

WATER  FLOWING,  RIGHT  TO. 
See  Action  on  the  Case,  1. 

WAY. 

Two  coheiresses  being  seised  each  of  an  undi- 
vided moiety  of  two  estates  conveyed  to  H. 
in  fee,  for  the  purpose  of  making  parti- 
tion, one  of  the  estates  called  Parkfaall  to 
which  they  were  entitled  bv  descent  as  co- 
parceners, and  another  called  Woodseaves 
of  which  they  were  tenants  in  tail,  toge- 
ther with  all  houses,  outhouses,  edifices, 
orchards,  ways,  paths,  paasages,  rights, 
members  and  appurtenances  whatsoever  to 
the  said  several  measuages,  tenements, 
lands,  and  hereditaments  belonging  or  there- 
with usually  held  or  occupied,  to  hold  Park- 
hall  to  H.  in  fee  to  certain  uses,  and  Wood- 
seaves to  H.  in  fee  to  the  use  of  H.  and  bis 
heirs,  to  make  him  a  tenant  to  the  pnedpe, 
in  order  to  suffer  a  common  recovery.  'The 
deed  contained  a  covenant  to  levy  a  fine  of 
the  moiety  of  one  of  the  coheiresses  in  Park- 
hall,  and  a  declaration  that  a  recoverv  dioald 
be  suffered  of  Woodseaves,  and  tnen  de- 
clared the  uses  of  the  fine,  recovery  and  con- 
veyance as  to  the  whole  of  the  said  mes- 
suage or  tenement  called  Parkhall,  with  the 
buildings,  lands,  hereditaments,  and  appor- 
tenances  thereto  respectively  belonging,  to 
be  to  such  uses  as  the  husband  of  the  said 
coheiress  should  appoint ;  and  as  to  Wood- 
seaves with  the  buildings,  lands,  heredita- 
ments, and  appurtenances  thereunto  belong- 
ing, to  the  use  of  the  other  coheiress  in  fee. 
The  fine  waa  levied  and  the  recovery  suf- 
fered : 

Held,  that  a  way  from  the  kinff's  highwav 
over  the  Woodseaves  estate  to  tne  Parkbail 
estate,  which  before  the  conveyance,  fine, 
and  recoverjr,  had  always  been  used  by  the 
occupiers  of  Parkhall,  did  not  pass  by  this 
deed  of  partition,  fine,  and  recovery,  to  the 
owner  of  Parkhall.  Plant  v.  James  and 
Another,  M.  4  W.  4.  791 

WITNESS. 
See  Evidence,  2,  3. 

WORDS,  CONSTRUCTION  OF, 
AFTER  VERDICT. 

See  Slander,  1,  2. 

YEARLY  HIRING. 
See  Master  and  Servant,  1,  2. 
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ADVERTISEMENT. 


Mt  BeportB  of  Gases  argued  and  determined  in  the  Court  of  Common  Pleas 
and  other  Courts^  having  now  reached  a  tenth  volume^  it  has  been  thought 
expedient  that  another  series  should  be  commenced,  under  the  name  of  New 
Cases  in  the  Court  of  Common  Pleas  and  other  Courts. 

The  recent  change  effected  in  the  Court  of  Common  Pleas,  by  the  abolition 
of  the  exdnsive  privilege  of  practising  in  that  Court,  hitherto  attached  to  the 
rank  of  Serjeant,  and  the  promulgation  of  the  New  Rules  of  Pleading  and 
Practice,  concur  in  rendering  the  present  term  a  convenient  time  for  com- 
mencing a  New  Series. 

The  New  Rules  will,  probably,  give  rise  to  numerous  decisions  on  points  of 
Police,  and  novel  questions  and  forms  in  Pleading.  Points  of  this  description 
will  receive  particular  attention ;  and  new  forms  of  the  several  pleadings  will 
be  given  at  length. 

P.  BINGHAM. 
Trinity  Term,  1884. 


NEW  CASES 

in  TBS 

COURT   OF    COMMON    PLEAS, 

OTHER   COURTS, 


Crimtj  Ctnn, 


IN  THE  FOUBTH  TEAR  OF  THE  REIGN  OF  WILLIAM  lY. 


The  Judges  who  sat  in  Banc  daring  this  tenn  were, 

TINDAL,  C.  J.  GA8ELEE,  J. 

PARK,  J.  BOSANQUET,  J. 


COCKMAN  V.  HELLYER.    Jfoy  22. 

The  iffldftTit  in  s^port  of  a  motion  to  enter  up  judgment  on  a  warrant  of  attomej,  need 
not  now  state,  8  formerly,  that  the  defendant  was  alive  on  a  day  m  term. 

Butt  moved  t«  enter  up  judgment  on  a  warrant  of  attorney.  His  affidavit 
stated,  that  the  dfendant  was  alive  the  day  he/ore  this  term. 

The  old  rule,  iiich  requires  an  affidavit  that  the  defendant  is  alive  on  a  day 
in  term,  being  g)unded  on  the  relation  which  judgments  formerly  had  to  the 
first  day  of  term,  Qd  the  judgment,  accordiug  to  the  new  rules,  relating  to  the 
day  on  which  it  itsigned, 

The  Court  acceckl  to  the  application  supported  by  the  affidavit  as  above. 

Bule  as  prayed. 

[*4]  *JOBBRTS  V.  WEDDERBURNE.    May  23. 

The  writ  of  eapiatf  andrrits  which  purport  to  be  a  oontinumnoe  of  it,  must  state  the  place 
where  the  defendanresides,  and,  if  that  be  unknown,  the  place  where  he  is  8upx>o8ed 
to  reside. 

In  this  case,  after,  capiat  and  a/ta«  had  been  issued,  describing  the  defen- 
dant as  of  Chesterfid  Street,  May  Fair,  in  the  county  of  Middlesex,  he  was 
detained  upon  a  pities  capias,  in  which  a  blank  was  left  for  his  place  of 
residence. 

The  service  of  this  uries  capias  was  set  aside  by  an  order  of  Bosakqust,  J., 
because  the  writ  did  t  disclose  the  actual  or  supposed  residence  of  the  defen- 
dant, as  required  by  t  schedule  (Form  No.  4)  of  the  uniformity  of  process  act. 

Wildcj  Seijt,  upoian  affidavit  that,  between  the  issuing  of  the  capias  and 
pluriesi  the  defendantad  quitted  his  residence  in  Chesterfield  Street,  and,  as 


520  1  Bingham's  New  Cases.  [4 

it  was  believed,  had  gone  abroad,  and  that  the  plaintiff  was  nnable  to  discover 
his  residence, — obtained  a  rule  nisi  to  discharge  the  order  made  by  Bosanquet,  J. 

MerevDethevy  Serjt.,  who  showed  cause,  contended,  that  the  act  was  imperative, 
and  that  there  could  be  no  sufficient  reason  for  omitting  to  insert  a  supposed 
residence  where  the  actual  abode  of  the  party  is  unknown. 

Wilde,  The  act  is  remedial ;  and  was  passed  to  facilitate  the  access  to  justice 
by  the  removal  of  technical  obstructions.  It  ought,  therefore,  to  receive  a 
liberal  construction ;  and,  in  matters  which  are  not  of  importance  to  the  parties, 
must  be  considered  as  directory  only,  not  imperative.  It  must  be  altogether 
immaterial  to  the  defendant  whether  his  residence  is  stated  in  the  "^writ  p^^i 
or  not.  But,  if  it  were  material,  lex  neminem  cogit  ad  tmpossihilia.  ^  ^ 
Assuming  that  the  plaintiff  ought  to  state  the  defendant's  residence  when  he 
knows  or  can  guess  at  it,  still  he  would  be  misleading  all  whom  it  might  con- 
cem,  if,  when  he  neither  knows  nor  can  suppose  where  the  defendant's  resilence 
is,  he  were  to  name  a  place  at  random.  In  such  a  case  he  best  conforms  io  the 
statute  by  leaving  a  blank,  as  here.  Cur,  adv.  ndt, 

TiNDAL,  C.  J.  In  this  case,  the  defendant  has  been  arrested  upon  Kpluriet 
writ  of  capiaSf  wherein  there  is  a  blank  left  for  his  place  of  residency  after  a 
capias  and  alias  had  been  issued,  describing  the  defendant  as  of  Gbsterfield 
Street,  May  Fair,  in  the  county  of  Middlesex. 

The  question  which  has  been  argued  before  us  has  been,  whethei service  of 
the  present  writ  is  irregular  and  ought  to  be  set  aside ;  and  it  is  the  opinion  of 
a  majority  of  the  Judges,  that  such  is  the  case.  The  act  for  utformity  of 
process  enacts,  by  section  4,  that  where  it  is  intended  to  arrest  th  defendant, 
the  process  shall  be  by  writ  of  capias,  according  to  the  Form  No.  •,  contained 
in  the  schedule ;  and,  upon  reference  to  that  form,  it  is  clearly  inteiled  that  the 
residence  of  the  party  shall  be  described,  both  in  thewritof  cajjta^and  in  those 
writs  which  purport  to  be  a  continuance  of  it.  In  what  mannci  and  to  what 
degree  of  strictness  this  description  is  necessary,  will  appear  by /action  1;  for 
although  the  enactment  in  that  section  relates  to  writs  of  suimons  only,  it 
shows  by  analogy  what  was  the  intention  of  the  legislature  in  tfas  respect,  viz., 
the  place  or  county  of  the  residence,  or  supposed  residence,  of  the  defendant, 
wherein  the  defendant  shall  be  or  shall  be  supposed  to  be ;  so  tttt  it  is  difficult 
to  conceive  any  case  in  which  the  plaintiff  can  be  at  a  loss  to  :>mply  with  one 
of  these  requisites :  at  all  events,  that  difficulty  *does  not  ^ply  to  the  ^^^-^ 
present  case,  where  the  two  preceding  writs,  of  which  this  is  the  mtinuance, '-  ^ 
had  given  him  a  description. 

Upon  the  ground  that  it  is  much  better  for  the  public  to  adlre,  in  all  practi- 
cable cases,  to  the  strict,  close,  literal  compliance  with  the  f or n: prescribed  by  the 
act,  rather  than  to  yield  to  particular  cases  of  supposed  hardrip  on  individuals, 
when  those  requisites  have  not  been  formally  complied  withwe  think  the  rule 
for  setting  aside  Mr.  Justice  Bosanquet's  order  must  be  ficharged,  and  that 
thb  writ  and  subsequent  proceedings  must  be  set  aside  for  iegularity. 

tide  discharged. 


LINDREDGE  r.  RICHARD   ROB.    Jw  5. 

The  aotnal  or  supposed  place  of  the  defendant's  residence  most  1  stated  in  that  part  of 
the  body  of  the  writ  prescribed  by  Schedule  No.  4,  2  W.  4,  c.  8  It  is  not  sufficient  to 
endorse  it  on  the  writ 

In  this  case  Archhold  obtained  a  rule  nisi  to  cancel  the  bai^ond,  the  defendant's 
residence  being  endorsed  on  the  copy  of  the  writ  served,  in^ad  of  being  inserted 
in  the  body  of  the  instrument,  according  to  the  form  fen  in  the  Schedule 
No.  4,  to  2  W.  4,  c.  89. 

Austin^  who  showed  cause,  contended  that  the  specifica^n  of  the  defendant's 
residence  on  any  part  of  the  writ  was  a  substantial  copliance  with  the  act; 


6] 


Allen  v.  Wood.    T,  T,  1834,  521 


and,  in  this  respect,  diatingnished  the  present    from  the  preceding  case  of 
Boberts  v.  Wedderburne,  where  the  defendant's  residence  was  nowhere  stated. 

The  irregularity  here,  if  any^  was  one  from  which  no  detrimeml  could  arise  to 
the  defendant;  and  the  statute  would  be  a  trap  for  suitors  instead  of  a  remedial 
-^,.-|  enactment,  if  it  were  construed  with  such  literal  rigor.  The  '^'statute 
I-  -*  prescribes  the  insertion  of  the  defendant's  residence  in  the  writ.  The 
schedule  indicates,  for  the  place  of  insertion,  the  first  place  where  the  defendant's 
name  occurs, — <'  We  command  you  that  you  omit  not,  by  reason  of  any  liberty 
in  your  bailiwick,  but  that  you  enter  the  same,  and  take  C.  D.  of ."  Sap- 
pose  the  plaintiff  were  to  omit  the  defendant's  residence  there,  and  to  insert  it 
at  the  next  mention  of  the  defendant's  name, — *'  and  him  safely  keep,"  <<  until 
the  said  C.  D.,  of  Parliaihenl  Street,  in  the  county  of  Middlesex,  shall,  by  law- 
ful means,  be  discharged,^'  &o.  The  defendant's  residence  would  be  thus 
pointed  out  in  the  writ,  and  it  could  scarcely  be  contended  the  statute  had  not 
been  obeyed.  If  so,  an  endorsement  which  gives  the  same  information,  on  the 
same  instrument,  ought  to  be  held  sufficient. 

Sedper  Curiam.  That  would  not  be  a  compliance  with  the  form  prescribed 
by  the  schedule,  and  the  statute  requires  that  such  shall  be  the  form  employed. 
Where  a  form  is  given,  there  can  be  no  difficulty  in  pursuing  it ;  and  it  is  best, 
in  such  a  case,  to  enforce  a  literal  compliance  with  the  directions  of  the  legisla- 
ture. Rule  absolute.^ 
>  See  Prioe  v.  Huxley,  2  Cromp.  &  Mee.  211. 


[*8]  *ALLEN  and  Wife  v.  WOOD,  Administrator  of  GRIMMETT.  May  23. 

Kenta  devised  to  a  female  durante  viduitate,  do  not  pass  over  to  the  remainder-man  upon 
her  cohabiting  with  one  who,  under  an  illegal  marriage,  holds  himself  out  as  her  hus- 
band. And  the  party  who  thus  holds  himself  out,  is  not,  by  so  doing,  estopped  to  show 
the  iuTalidity  of  the  marriage. 

The  plaintiff  and  his  wife,  who  was  the  daughter  of  one  Fuller,  sought,  by 
this  action  of  money  had  and  received,  to  recover  the  amount  of  certain  rents 
and  profits  received  by  Orimmett,  the  intestate. 

At  the  trial  the  plaintiffs  put  in  the  will  of  Fuller,  by  which  he  left  these 
rents  to  his  widow  for  life,  provided  she  should  continue  unmarried,  and,  in 
case  of  her  marrying  again,  they  were  to  belong  to  his  daughter,  the  plaintiff's 
wife. 

The  plaintiffs  then  proved  that,  about  ten  years  ago,  Mrs.  Fuller  had  been 
ostensibly  married  to  Orimmett,  after  banns  of  marriage  published  in  her 
maiden  name ;  that  she  had  lived  with  Orimmett  till  her  death,  about  two  years 
ago,  when  he  attended  her  funeral  in  the  character  of  husband,  and  erected  a 
monument  to  her  memory,  with  an  epitaph,  in  which  he  styled  her  his  wife. 
The  lady,  however,  had  concealed  the  marriage,  and  as  long  as  she  lived,  con- 
tinued to  receive  the  rents  as  the  widow  of  Fuller. 

TiNDAL,  G.  J.,  before  whom  the  cause  was  tried,  considering,  on  the  authority 
of  Rex  V.  Tibshelf,  1  B.  &  Adol.  190,  that  Mrs.  Fuller  and  Orimmett  had  never 
been  married,  the  plaintiff  was  nonsuited,  with  leave  to  move  to  set  the  nonsuit 
aside:  accordingly, 

Spankie,  Serjt.,  obtained  a  rule  nisi  to  that  effect,  on  the  ground  that  Orim- 
mett, having  held  out  Mrs.  Fuller  to  the  world  as  his  wife,  his  representative 
I^Q^  was  now  estopped  to  say  there  had  been  no  legal  marriage.  *The  intestate 
I-    ^  could  not  take  advantage  of  his  own  wrong. 

Wilde  and  Andrews^  Serjts.,  showed  cause.  It  was  for  the  plaintiffs  to 
establish  their  title  to  the  rents  by  showing  that  Mrs.  Fuller  had  married  again. 
That  they  failed  to  establish ;  and  as  the  rents  were  received,  not  on  the  repre- 
sentation of  a  marriage  between  the  parties,  but  by  the  suppression  of  any  such 
fact,  the  intestate  could  not  be  said  to  take  advantage  of  his  own  wrong.    It  was 


522  1  Bingham's  New  Cases.  [9 

no  more  competent  to  the  plaintiffii  to  rely  on  what  they  called  a  marriage  in 
substance  and  effect,  than  it  was  for  a  defendant,  in  an  action  for  a  libel,  to  relj 
on  showing  that,  in  snbstance  and  effect,  the  libel  was  tme.  In  Weaver  v.  Llojd, 
2  B.  &  G.  678,  where  a  libel  charged  the  plaintiff  with  yarioos  acts  of  cmeltj 
to  a  horse,  and  amongst  others  with  knocking  out  an  eye,  and  the  defendant 
pleaded  that  the  charee  was  true  in  substance  and  effect,  the  jury  having  found 
that  it  was  true  in  all  particulars,  except  that  the  eye  was  knocked  out,  it  was 
held  that  the  justification  was  not  proved,  and  that  the  plaintiff  waa  entitled  to 
a  verdict  on  that  plea. 

Spankie.  The  plaintiffs  showed  a  sufficient  marriage  within  the  meaning  of 
the  condition  in  Fuller's  will,  by  showing  that  the  intestate  held  out  Mrs.  FuUei 
as  his  wife;  and  he  having  lived  as  in  a  state  of  marriage,  his  representativd 
cannot  now  set  up  and  take  advantage  of  his  turpitude  and  concubinage.  A 
party  who  has  conveyed  property  to  give  a  colorable  Qualification,  is  not  per- 
mitted to  say  he  has  not  conveyed :  Doe  v.  Roberts,  2  B.  &  Aid.  367.  So^  in 
Crocker  v,  Fothergill,  Ibid.  652,  there  was  a  demise  by  lease  of  certain  lands, 
together  with  the  mines  under  them,  with  liberty  to  dig  for  ore  in  other  mines 
under  *the  surface  of  other  lands  not  demised ;  the  tenant  fraudulently  r^iQi 
concealed  a  declaration  in  ejectment  delivered  to  him,  and  suffered  judg-  ^  ^ 
ment  to  go  by  default.  The  declaration  in  ejectment  did  not  mention  mines  at  all ; 
but  the  sheriff,  in  ezecutins  the  writ  of  po8se8sion,by  the  concurrence  of  the  tenant, 
delivered  possession  of  tne  premises  demised  to  the  tenant,  and  idso  of  those 
mines  in  which  he  had  liberty  to  dig :  it  was  held,  that  although  the  latter  could 
not  be  recovered  under  the  declaration  in  ejectment,  still  that  the  tenant  by  his 
own  act  had  estopped  himself  from  taking  that  objection,  and  that  in  an  action 
for  the  value  of  three  years'  improved  rent,  under  the  statute  of  11  O.  2,  o.  19, 
the  landlord  might  recover  the  treble  rent,  in  respect  not  only  of  the  demised 
premises,  but  of  the  mines  in  which  the  tenant  had  only  a  liberty  to  dig.  And 
iniquity  can  no  more  be  set  up  as  a  defence,  than  as  a  cause  of  action :  Monte- 
fiori  V.  Montefiori,  1  W.  Bl.  363. 

At  all  events,  the  condition  in  Fuller's  will  applies  as  much  to  an  intercourse 
like  this  as  to  a  state  of  marriage ;  if  he  objected  to  marriase,  he  must  have 
objected  still  more  to  concubinage  as  a  status  for  his  widow.  In  effect  she  was 
to  enjoy  the  property  only  dum  sola  et  casta  manerei. 

TiNDAL,  C.  J.  We  may  determine  this  question  without  infringing  the 
general  rule  that  a  party  shall  not  set  up  his  own  fraud  or  wrongful  act  as  a 
ground  of  claim  or  defence.  The  plaintiffs  here  seek  to  recover  certain  rents 
and  profits  under  a  clause  in  the  will  of  Fuller,  by  which  he  provides  that  pro- 
perty bequeathed  to  his  widow  shall  go  over  to  his  daughter  in  case  his  widow 
shall  take  another  husband.  It  is  a  part  of  the  plaintiffs'  case,  therefore  not  of 
the  defendant's,  to  show  that  Mrs.  Fuller's  right  to  the  rents  had  determined. 
*But  the  plaintiffs'  witnesses,  after  showing  that  Grimmett  and  Mrs.  rtn^ 
Fuller  had,  indeed,  lived  together  as  man  and  wife,  disclosed  also,  that  ^  ^ 
that  which  was  a  marriage  in  form  was  no  marriage  in  fact  It  has  been  con« 
tended  that  primd  faciej  it  was  sufficient  for  the  plaintiffs  to  show  that  Grim- 
mett and  Mrs.  Fuller  were  living  together  as  man  and  wife :  but,  conceding 
that,  it  would  have  been  open  to  the  defendant  to  explain  the  real  circumstances 
of  the  case ;  and  if  so,  we  could  only  have  held,  as  was  held  in  Bex  v.  Tibshelf, 
that  this  was  no  marriage.  To  invalidate  a  marriage  under  a  false  name,  it  is 
not  necessary  there  should  have  been  actual  fraud.  In  all  the  oases  cited  in 
the  note  to  Rex  v,  Billinghurst,  3  M.  &  S.  250,  the  Judge  took  a  wider  view, 
and  thought  that  where  a  raise  name  has  been  inserted  in  the  banns,  though  no 
fraud  were  intended,  the  marriage  is  without  banns,  and  consequently  illegal. 
As  in  Wakefield  v.  Wakefield,  1  Phill.  139,  140,  in  note,  where  Sir  WilliAm 
Scott  stated  and  approved  of  that  opinion ;  and  in  another  case,  of  Frankland  v. 
Nicholson,  3  M.  &  S.  259,  he  said,  « I  do  not  hold  it  to  be  necessary  that  there 
should  be  actual  fraud  on  the  individual  party;  it  is  enough  if  the  thing  leads  to 
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a  probability  of  fraud ;  and  ibis  mode  of  oondacting  tbe  matter  would  lead  to 
8ucb  consequenoes  and  miscbief  as  it  is  tbe  intention  of  tbe  legislature  to  pre- 
▼ent.  It  seems  to  me  tbat  courts  of  justice  are  only  following  up  tbat  intention 
in  preventing  sucb  modes  as  are  so  obnoxious,  and  lead  to  fraud :  certainly  if 
this  mode  was  permitted,  a  man  migbt  be  married  to  tbe  wife  of  anotber  person, 
without  tbe  slightest  knowledge  of  the  fact ;  and  many  instances  migbt  be  put, 
in  which  a  liberty  of  this  kind  would  be  extremely  grievous."  And  in  several 
other  cases  tbe  same  doctrine  was  held  by  tbat  learned  civilian.  If,  therefore, 
r^l21  ^^^  which  is  ipio  Jure  is  ipso  facio  a  void  ^marriage,  how  can  it  be  a 
I-  -'  marriage  which  devests  the  right  of  the  first  devisee  to  the  rents  in 
question  1    The  rule  for  setting  aside  the  nonsuit  must  be  discharged. 

Park,  J.  This  is  an  action  to  recover  certain  rents  and  profits  bequeathed  by 
Fuller  to  bis  widow,  with  a  condition  that  in  case  she  married  again  they  should 
go  over  to  her  daughter.  During  her  life  tbe  plaintiffs  supposed  sbe  continued 
a  widow :  and  unless  they  show  tbat  she  married  a  second  time,  they  are  not 
entitled  to  the  rents.  In  order,  however,  to  retain  tbe  property,  Mrs.  Fuller 
did  that  which  does  not  amount  to  a  marriage ;  and  the  plaintiffs,  instead  of 
showing  a  marriage,  have  shown  that  which  is  directly  in  tbe  teeth  of  the  statute 
and  of  all  the  decisions. 

The  statute  requires  that  the  banns  shall  be  published  in  the  true  names  of 
the  parties ;  here  tbey  were  published  under  a  fictitious  name,  which  in  effect  is 
no  publication  at  all ;  insomuch  that  a  minister  who  should  be  privy  to  it  would 
be  liable  to  transportation.  Tbe  statute  goes  on  to  enact  tbat  a  marriage  solem- 
nised without  publication  of  banns  or  license  shall  be  null  and  void  to  all  in- 
tents and  purposes  whatever.  Here  the  publication  being  in  fictitious  nameS| 
there  was  no  marriage  at  all,  and  the  circumstance  came  out  in  tbe  plaintiffs' 


The  plaintiffs,  therefore,  have  failed  to  establish  any  title  to  the  rents  in 

ntion,  and  the  rule  must  be  discharged.     But  this  decision  does  not  in  any 
^  ee  trench  on  tbe  cases  which  decide  tbat  a  man  renders  himself  liable  for 
the  debts  of  a  woman  with  whom  be  lives  in  concubinage. 

Oasslee,  J.    Tbe  claim  fkils  on  the  plaintiffs'  own  showing. 

BosANQUBT,  J.  I  am  of  tbe  same  opinion.  In  order  to  establish  this  claim, 
r^lSl  ^^  ^"  incumbent  on  the  plaintiffs  '''to  show  that  Mrs.  Fuller  had  mar- 
I-      -^   ried :    but  as  there  was  no  marriage  tbe  plaintiffs'  title  falls  to  the  ground. 

And  as  to  the  effect  of  any  representations  on  the  subject,  Mrs.  Fuller  re- 
presented herself,  not  as  married,  but  as  still  a  widow.  It  has  been  urged, 
tbat  the  testator's  meaning  was  to  include  an  intercourse,  sucb  as  this,  under  the 
word  marriage.  But  we  must  apply  tbat  word  in  tbe  will  to  a  marriage  accord- 
ing to  the  law  of  England,  and  not  to  a  contract  which  tbe  parties  may  dissolve 
at  pleasure.  That  would  be  making  tbe  condition  in  tbe  will  a  con4ition  dum 
tola  et  auia  mantret :  a  condition  very  different  from  the  real  one. 

Bule  discharged. 

WILLIAMS  r.  HARRIS,    ifay  23. 
The  tenant  in  a  real  aetioa  is  not  entitled  to  oosts  upon  a  noUe  prosequi. 

This  was  a  writ  of  intrusion,  on  which  the  demandant  had  entered  a  noOe 
prtmqui;  whereupon, 

MtrewetheTf  Seijt.,  obtained  a  rule  nisi  to  tax  the  tenant's  costs,  against 
which 

Stephen^  Serjt.,  who  showed  cause,  contended  that  no  costs  are  nven  in  real 
aotions:;Pilfold's  case,  10  Rep.  116,  a;  Newman  v.  Goodman,  2  W.  Bl.  1098; 
Booth  on  Real  Actions,  74 ;  and  that  the  statute  of  8  Elia.  c.  2,  which  gives 
costs  on  a  discontinuance  or  nonsuit,  is  confined  to  personal  actions. 

Merewelher.    In  Cooper  v.  Tiffin,  8  T.  R.  611,  the  statute  8  Elis.  c.  2  was 
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held  to  be  a  remedial  act,  and  by  equitable  ^construction,  to  give  a  r^-tAi 
defendant  his  costs  on  a  judgment  by  nolle  prosequi ^  although  the  Ian-  >-  ^ 
guage  of  the  act  taken  strictly  would  not  extend  to  such  a  case.  Upon  the 
same  principle,  it  ought  to  be  extended  to  real  actions. 

TiNDAL,  G.  J.  The  rule  must  be  discharged.  The  question  is,  whether,  in 
real  actions,  the  demandant  having  entered  a  noUe  prosequi,  the  tenant  is 
entitled  to  his  costs.  In  general  in  real  actions,  the  tenant  is  not  entitled  to 
costs,  because,  except  in  particular  oases,  of  which  a  writ  of  intrusion  is  not 
one,  the  demandant  is  not  himself  entitled  to  any. 

The  words  of  the  statute  23  H.  8,  c.  15,  which  first  gave  defendants  costs, 
expressly  exclude  real  actions.  But  it  is  said,  that  the  subsequent  statute  of  8 
Eliz.  having  been  extended  to  judgments  on  nolle  prosequiy  to  which  it  does  not 
strictly  apply,  ought  also,  in  equitable  construction,  to  be  extended  to  real  actions. 
I  think  not ;  because  if  it  were  so  extended  it  would  give  the  tenant  costs  in 
many  cases,  in  which  the  demandant,  if  he  succeeded,  would  not  be  entitled 
to  them. 

Our  judgment,  therefore,  turns  on  the  ground,  that  the  tenant  cannot  claim 
costs  except  where  the  demandant,  if  he  succeeded,  would  be  entitled  to  them ; 
and  that  this  is  a  case  in  which,  clearly,  the  demandant  would  not  be  so  entitled. 

Park,  J.  There  can  be  no  equitable  construction  contrary  to  the  positive 
words  of  the  act.  Now,  the  title  of  the  act  is,  an  act  for  avoiding  wrongful 
vexation  touching  the  writ  of  latitat ;  and  all  its  enactments  apply  to  personal 
actions.     The  decisions  have  gone  far  enoueh. 

Gaselee,  J.  From  the  time  of  Elizabeth  to  this  day,  no  such  attempt  as  this 
has  been  made ;  this  affords  a  "^dear  indication  of  the  light  in  which  this  ^-^r^ 
statute  has  been  viewed.  I-     -' 

BosANQUET,  J.  I  am  of  the  same  opinion.  If  the  suit  had  proceeded,  and 
the  demandant  had  failed  upon  verdict,  it  is  clear  the  tenant  would  not  have 
been  entitled  to  costs;  there  is  no  reason,  therefore,  why  he  should  have  them 
now.  Eule  discharged. 

CURTIS  and  Others,  Executors  of  CURTIS  v.  SPITTY.    May  27. 

NU  habuit  in  tmementit  is  no  plea  in  an  action  of  debt  for  use  and  occupation. 

The  plaintiffs  declared  that  the  defendant  was  indebted  to  the  testator,  in 
his  lifetime,  in  the  sum  of  50/.  for  the  use  and  occupation  of  certain  tenements 
and  land  of  the  testator,  by  the  defendant,  and  at  his  request,  and  by  the  suf- 
ferance and  permission  of  the  testator,  for  a  long  space  of  time  had  held,  used, 
occupied,  possessed,  and  enjoyed. 

Plea,  that  the  testator  had  nothing  in  the  said  tenements  and  land  whereof 
the  testator  could  suffer  or  permit  the  defendant  to  have,  hold,  use,  occupy,  pos- 
sess, and  enjoy. 

Demurrer  and  joinder. 

Petersdorff  was  to  have  argued  in  support  of  the  demurrer;  but  the  Court 
called  on 

Stephen,  Serjt,  to  support  his  plea.  P^lgl 

Nil  habuit  in  tenementis  is  no  plea  in  assumpsit  for  use  and  occupation.  ^  -' 
*But  it  is  a  good  plea  in  debt  for  rent,  Lewis  v,  Willis,  1  Wils.  814,  and  therefore 
ought  to  be  held  good  in  debt  for  use  and  occupation,  which,  for  convenience, 
has  been  substituted  for  debt  for  rent.  The  action  of  assumpsit  for  use  and 
occupation  was  given  by  the  statute  II  O.  2,  c.  19,  s.  14 ;  it  is  collateral  to  the 
action  on  a  contract  for  rent  upon  a  demise  :  Johnson  v.  May,  3  Lev.  150;  and 
in  Naish  v.  Tatlock,  2  H.  Bl.  823,  Etre,  C.  J.,  said,  it  does  not  <<seem  to  have 
been  within  the  scope  and  provision  of  the  act  to  make  this  remedy  (of  assumpsit 
for  use  and  occupation)  co-extensive  with  all  the  remedies  for  the  recovery  of 
rents  claimed  to  be  due  by  the  mere  force  of  the  contract  for  rent.''    But  debt 
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for  use  and  occupation,  like  debt  for  rent,  lay  for  the  lessor  at  common  law. 
And  Littleton  says  (s.  58),  that,  except  where  the  demise  is  by  deed  indented, 
nil  habuii  in  tenementis  is  a  good  plea  to  debt  for  rent :  Kemp  v,  Goodall,  1 
Salk.  277 ;  Girling  v,  Glasse,  Telv.  227.  It  was,  for  some  time,  indeed,  donbted^ 
whether  a  party  might  declare  in  debt  for  use  and  occnpation ;  Wilkins  i;.  Win- 
gate,  6  T.  R.  62 ;  Strond  v,  Rogers,  cited  Ibid :  when  that  was  once  established, 
the  generality  of  form  given  by  the  statute  of  G.  2,  in  actions  of  assumpsit 
was  imitated  for  convenience;  King  v.  Fraser,  6  East,  347  :  but  the  action  of 
debt  for  use  and  occupation,  lying  at  common  law,  must  be  attended  with  the 
incidents  of  debt  for  rent :  and  the  admission  of  a  plea  of  nil  habuit  in  tenementxM 
in  the  action  of  debt  on  a  demise  is  not  inconsistent  with  the  rule  which  precludes 
a  tenant  from  disputing  his  lessor's  title  ]  for  if  the  plaintiff  can  reply  a  demise 
by  indenture,  the  defendant  is  thereby  estopped ;  Trevivan  v.  Lawrence,  2  Ld. 
Baym.  1051 ;  1  Wms.  Saund.  276  (a),  note  1. 

m  .-.  ^TiNDAL,  C.  J.  Admitting,  for  the  sake  of  argument,  that  in  an  ac- 
^  *'  tion  of  debt  for  rent,  a  plea  of  nil  habuii  in  tenementis  may  still  be  put 
on  record,  that  action  materially  differs  from  the  present.  In  debt  for  rent  the 
pUdntiff  alleges  a  demise ;  and  it  is  some  semblance  of  an  answer  to  say,  that 
he  had  nothing  in  the  premises  to  demise.  This,  however,  is  an  action  on  a 
bygone  consideration:  the  declaration  states  that  the  defendant  is  indebted 
for  the  use  and  occupation  of  premises,  enjoyed  at  his  request,  by  the  permis-^ 
rion  of  the  plaintiff.  The  action  is,  in  its  own  nature,  collateral  to  the  action 
CD  a  contract  for  rent  upon  a  demise ;  and  the  plea  of  nil  habuit  in  tenementis 
does  not  apply.  Such  was  the  opinion  of  the  Court  in  Lewis  v.  Willis,  where  it 
was  held  that  nil  habuii  in  tenementis  was  a  bad  plea  to  an  action  on  the  case  for 
ase  and  occupation. 

The  form  of  action  here,  is  debt  for  use  and  occupation; — ^a  form  of  action 
not  unknown  at  common  law,  and  not  unfrequently  resorted  to,  to  avoid  the 
difficulties  attendant  on  debt  for  rent.  The  statute  11  G.  2,  which  recognises 
the  action  on  the  case  for  use  and  occupation,  made  no  other  difference  than 
to  extend  the  remedy,  and  to  enable  the  landlord  to  sue  in  that  form,  not- 
withstanding the  existence  of  a  demise  by  written  agreement  But  the  action 
of  debt  for  use  and  occupation  has  long  prevailed,  and  has  been  placed  on  the 
same  footing  as  assumpsit.  That  appears  from  Stroud  v,  Rogers,  followed  by 
Wilkins  v.  Wingate,  and  King  v.  Fraser.  The  two  forms  of  action  of  debt  and 
assumpsit  for  use  and  occupation  having  so  long  been  considered  as  standing 
on  the  same  footing,  we  cannot,  at  this  time,  establish  a  distinction,  and  allow 
that  to  be  a  plea  to  the  action  of  debt  for  use  and  occupation  which  it  is  not 
competent  to  the  defendant  to  plead  to  the  action  of  assumpsit.  The  rule  in 
both  is  the  same  as  in  replevin  on  a  distress  for  rent  on  a  parol  demise :  and 
r*l81  ^^^^  ^^^  *^^^  ^^'^^  ^^  Syllivan  r.  Stradling,  1  Wils.  208,  it  has  been 
^  -'  held,  as  in  that  case,  that  a  plea  of  nil  habuit  in  tenementis  to  an  avowry 
for  rent  on  a  parol  demise  is  ill. 
The  plea  cannot  be  supported,  and  our  judgment  must  be  for  the  plaintiff. 
Pabk,  J.  I  cannot  see  the  distinction  that  has  been  attempted.  As  soon 
as  it  is  established  that  the  action  of  debt  for  use  and  occupation  lies,  the  inci- 
dents  must  be  taken  to  be  the  same  as  those  of  assumpsit  for  use  and  occupa- 
tion. It  has  been  contended  that  the  action  for  use  and  occupation,  is  the 
creature  of  the  statute;  but  this  is  not  so;  for  before  the  statute,  the  Courts 
allowed  the  lessor,  instead  of  going  for  a  precise  rent,  to  resort  to  the  collateral 
action  of  assumpsit  for  what  he  deserved  to  have.  But  it  appears  from  the  case 
of  Stroud  V.  Rogers  in  the  note  to  Wilkins  v,  Wingate,  that  it  is  equally  com- 
petent to  a  landlord  to  sue  in  debt  for  use  and  occupation;  and  that  has  been  held 
for  clear  law  ever  since  the  case  of  King  v»  Fraser.  The  action  was  substituted 
for  the  more  andent  form  of  debt  for  rent ;  and  is  subject  to  the  same  incidents 
as  assumpsit  for  use  and  occupation.  Now  in  Syllivan  v,  Stradling,  it  was  ex- 
pressly decided  that  where  the  demise  is  by  a  parol  agreement^  the  tenant  can- 
Dot  plead  nil  habuii  in  tenementis. 
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ture  was  then  and  there  delivered  by  the  defendant  to  the  sud  Thomas  Smithy 
and  was  then  in  the  power,  custody,  or  possession  of  the  said  Thomas  Smith, 
so  that  the  defendant  could  not  produce  or  show  the  same  to  the  Court,  and  of 
this  last-mentioned  indenture,  the  supposed  indenture  in  the  declaration  men- 
tioned  was  the  counterpart], — under-demised  and  leased  to  the  defendant,  his 
executors,  administrators,  and  assigns,  all  the  premises  with  the  appurtenances 
demised  to  him,  the  said  John  Hutchins,  by  Sir  Richard  Sutton,  by  the  inden- 
ture of  the  1st  of  August,  1824,  except  as  therein  excepted,  to  hare  and  to 
hold  the  same  to  him  the  defendant,  his  executors,  administrators,  and  assigns, 
from  the  29th  of  September,  1825,  for  and  during  the  term  of  thirty  yean 
from  thence  next  ensuing,  and  fully  to  be  complete  and  ended ;  yielding  and 
paying  therefor,  yearly  and  every  year  during  the  said  term  thereby  granted, 
unto  said  John  Hutchins,  his  executors,  administrators,  or  assigns,  the  yearly 
rent  or  sum  of  75/.  by  equal  quarterly  payments.  That  the  defendant  did,  in 
the  said  indenture  of  the  17th  of  December,  1825,  covenant,  promise,  and 
agree,  to  and  with  the  said  John  Hutchins,  his  executors,  administrators,  and 
assigns,  amongst  other  things,  that  he,  the  defendant,  his  executors,  administra- 
tors, and  assigns,  should  and  would  well  and  truly  pay  to  said  John  Hutchins, 
his  executors,  administrators,  *or  assigns,  the  said  yearly  rent  or  sum  of  r^oi-i 
75/.  on  the  days  thereinbefore-mentioned  for  payment  thereof,  without  ^  '*'  ^ 
any  deduction  or  abatement  whatsoever ;  but  the  said  John  Hutchins  did  not, 
by  the  last-mentioned  indenture  or  otherwise,  reserve  or  retain  to  himself,  or 
his  executors,  administrators,  or  assigns,  or  otherwise,  nor  had  the  said  John 
Hutchins,  at  the  time  of  his  death,  any  reversion  of  or  in  the  said  premises  or 
any  part  thereof.  That  the  said  indenture  of  the  17th  of  December,  1825,  was 
the  supposed  assignment  in  the  declaration  mentioned ;  and  that  the  said  John 
Hutchins  afterwards,  and  before  any  part  of  the  supposed  sum  in  the  declaration 
mentioned,  and  which  was  the  rent  reserved  and  made  payable  by  the  indenture 
of  the  17th  of  December,  1825,  became  due  or  payable,  if  any  such  ever  did 
become  due  or  payable,  to  wit,  on,  &c.,  at,  &c.,  died :  and  so  the  defendant  said 
that  the  plaintiff  and  the  said  Mary,  as  executrix,  did  not  take  or  derive  any 
estate,  right,  title,  interest,  term  of  years  to  come  and  unexpired,  property, 
profit,  claim,  or  demand  whatsoever,  of,  in,  or  to  the  premises  with  the  appur- 
tenances, so  under-demised  and  leased  by  the  said  John  Hutchins  to  the  defen- 
dant, and  so  being  the  premises  in  the  declaration  mentioned,  or  any  benefit, 
power,  or  right  to  sue  upon  the  said  covenant  of  the  defendant  for  payment  of 
the  said  yearly  rent  or  sum  of  75/.,  reserved  by  the  said  last-mentioned  inden- 
ture ;  or  for  the  said  sum  of  248/.  15s.  in  the  declaration  mentioned,  and  thereby 
sued  for,  and  which  was  stated  and  appeared  in  and  by  the  declaration  to  have 
accrued  due  after  the  death  of  said  John  Hutchins :  and  that,  the  defendant  was 
ready  to  verify,  wherefore,  &o. 

Demurrer  and  joinder. 

Stepheuy  Serjt.,  in  support  of  the  demurrer. 

The  point  intended  to  be  raised  by  the  defendant  is,  *that  the  plain-  rto^i 
tiff's  testator,  by  having  granted  an  under-lease  for  a  term  exceeding  in  ■-  -^ 
length  that  for  which  he  himself  held  the  premises,  parted  with  all  transmissible 
interest ;  that  the  covenant  to  pay  rent  is  incident  to  the  reversion ;  and  that  no 
reversion  remains  in  respect  of  which  the  plaintiffs  can  sue. 

But  though  rent  is  incident  to  the  reversion,  it  may  also  be  separated  from 
the  reversion ;  Co.  Litt.  93,  a,  151,  b  ;  and  the  defendant  is  liable  on  his  ex- 
press covenant,  notwithstanding  the  testator  might  be  without  any  reversion. 
The  deed  between  him  and  the  defendant  amounts  to  an  assignment  of  the  tes- 
tator's term ;  Hicks  v.  Downing,  1  Ld.  Raym.  99,  and  where  a  lessee  assigns  his 
term,  stipulating  that  the  assignee  shall  render  rent,  the  lessee  may  sue,  although 
he  cannot  distrain  for  the  rent :  Smith  v,  Mapleback,  1  T.  R.  441 ;  Com.  Dig. 
Debt,  C.  E.,  Newcome  v.  Harvey,  Carth.  161,  Ventr.  242,  2  Lev.  80 ;  Lloyd  v. 
Langford,  2  Mod.  175  -,  Bro.  Abr.  Dette,  pi.  39; v.  Cooper,  2  Wils.  375. 
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If  the  plaintiffii  cftnnot  sue,  there  is  no  other  who  has  any  claim ;  and  it  would 
be  unjust  that  the  defendant  should  occupy  without  payment.  The  rent  accru- 
ing from  a  leasehold  cannot  go  to  the  termor's  heir. 

Coleridge,  Seijt.,  control.  What  is  the  operation  of  the  deed  between  the 
testator  and  the  defendant  is  doubtful,  and  what  the  nature  of  the  payment  re- 
serred.  However,  taking  the  sum  reserved  by  the  testator  to  be  not  a  mere 
annual  payment,  as  in  Smith  v.  Mapleback,  but  from  the  periods  of  reservation, 
and  the  nature  of  the  premises  occupied,  to  be  clearly  a  rent,  as  such,  it  is  sub- 
ject to  all  the  incidents  of  rent.  Strictly  speaking,  rent  cannot  be  demanded 
except  by  him  who  has  the  reversion ;  and  though  it  appears  from  the  cases 
r*^61  ^^^^^  *have  been  cited,  that  a  lessee  who  assigns,  reserving  rent,  may 
i-  *'  ^  sue  his  assignee  for  the  same,  yet  that  is  only  because  the  assignee  is  es- 
topped to  dispute  the  title  of  the  party  under  whom  he  occupies.  But  that 
estoppel  does  not  extend  beyond  his  life :  and  in  the  present  case  the  assignor 
being  dead,  the  defendant  is  at  liberty  to  show  that  by  his  death  all  his  interest 
in  the  premises  ceased,  and  that  there  is  no  reversion  in  respect  of  which  an 
action  lies.  The  plaintiffs  are  in  the  condition  of  a  stranger,  to  whom  rent  can- 
not be  reserved :  Litt  s.  346 ;  and  the  circumstance  that  the  heir  cannot  suci 
affords  no  argument  to  show  that  the  plaintiffs  can ;  for  there  are  many  cases  in 
which  rent  becomes  extinct,  and  the  party  originally  liable  ceases  to  be  charged  : 
Thorn  v.  Woollcombe,  3  B.  &  Adol.  586. 

Stephen.  In  Thorn  v.  Woollcombe  the  term  granted  by  the  lessor  had  merged 
in  the  inheritance ;  and  upon  that  account  the  rent  incident  to  it  was  held  to  be 
extinguished.  Here  the  term  by  virtue  of  which  the  defendant  occupies  is  still 
subsisting.  Bent  service  can  only  be  recovered  by  the  reversioner :  but  the  rent 
sought  to  be  recovered  in  this  action  is  neither  rent  service  nor  rent  seek;  it  is 
rent  reserved  by  virtue  of  the  defendant's  covenant. 

TiNDAL,  C.  J.  I  think  the  plaintiffs  are  entitled  to  recover.  This  is  an  ac- 
tion of  covenant,  brought  on  an  indenture  entered  into  between  the  plaintiff's 
testator  and  the  defendant,  by  which  certain  premises  held  by  the  plaintiff's  tes- 
tator for  a  term  of  thirty-one  years  from  Christmas,  1823,  were  by  him  under- 
demised  and  leased  to  the  defendant  from  the  29th  of  September,  1826,  for 
_A-^  thirty  years,  the  defendant  covenanting  to  pay  ^the  lessor,  his  executors 
^  -'  and  administrators,  the  yearly  rent  or  sum  of  7bl  by  equal  quarterly 
payments.  It  is  contended,  on  the  part  of  the  defendant,  that  the  plaintiff  and 
his  wife,  as  executrix  of  the  lessor,  are  not  entitled  to  recover  during  the  con- 
tinuance of  the  term.  And,  first,  an  objection  is  made  that  it  is  uncertain  what 
is  the  operation  of  this  deed.  I  think  it  amounts  to  a  demise ;  and  I  need  only 
refer  to  the  case  of  Poultney  v.  Holmes,  Str.  405,  where  the  defendant  bavins 
a  term  for  years,  whereof  one  year  and  three-quarters  was  to  come,  agreed  with 
the  plaintiff  that  he  should  have  the  premises  for  the  remainder  of  the  termy 
paying  to  the  defendant  the  same  rent  as  was  reserved  upon  the  original  lease ; 
the  plaintiff  took  possession,  and  then  brought  trespass  agiunst  the  defendant 
for  a  re-entry ;  it  was  objected  that  that  amounted  to  an  assignment  of  the  leasCi 
and  was  therefore  void  by  the  statute  of  frauds  and  perjuries,  not  being  in 
writing,  to  which  it  was  answered,  on  the  part  of  the  plaintiff,  that  it  must  be 
taken  as  a  lease,  and  not  as  an  assignment,  because  the  reservation  was  to  the 
lessee,  and  not  to  the  original  lessor ;  and  the  lessee  might  maintain  debt  for 
rent  upon  it,  though  he  could  not  distrain  for  want  of  a  reversion;  and  Lord 
Habdwickx,  0.  fij  being  of  the  same  opinion,  a  verdict  was  found  for  the 
plaintiff. 

Then,  it  is  asked  whether  this  is  a  covenant  for  the  payment  of  a  gross  sum 
or  for  the  payment  of  rent.  Upon  all  the  authorities,  I  consider  it  a  payment 
in  the  nature  of  rent.  The  cases  of  Newcome  v.  Hardy,  Garth.  161,  and  Lloyd 
V.  Langford,  2  Mod.  175,  both  referred  to  by  Comyns  (Debt,  C.  E.),  show  that 
where  the  whole  of  a  term  is  assigned,  a  gross  sum  reserved  periodically  to  the 
assignor,  is  a  payment  in  the  nature  of  rent.  And  if  it  were  held  otherwise. 
Vol.  XXVIL-84 
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great  iDJustioe  might  be  ocoasioDed,  ^as  the  tenant,  if  evicted,  woald  have  pMgi 
no  answer  to  an  action  on  his  covenant  for  payment  of  the  sum  in  ques-  *-  -^ 
tion ;  whereas  if  it  be  considered  as  rent,  eviction  would  be  an  answer  to  the 
lessor's  claim.  As  to  the  case  of  Thorn  v,  WooUcombe,  it  amounts  to  no  more 
than  a  decision,  that  when  the  term  is  merged  in  the  inheritance,  the  rent  re- 
served is  extinguished :  little  more  than  had  before  been  decided  in  Webb  v, 
Russell,  3  T.  R.  393,  which  excited  so  much  attention  at  the  time,  but  which 
has  long  been  recognised  as  undoubted  law.  It  is  a  &llacj  to  say  the  plaintiff 
sue  as  assignees  of  the  reversion ;  they  sue  on  privity  of  contract :  and  the  con- 
tract is  one  on  which  they  are  entitled  to  recover. 

Park,  J.,  and  Oaselee,  J.,  concurred. 

BosANQUET,  J.  I  am  of  the  same  opinion.  There  is  no  merger  of  a  term 
here,  but  a  demise  from  Hutchins  to  the  defendant,  with  a  reservation  of  a  pay- 
ment in  the  nature  of  rent ;  and  the  question  is,  whether  the  plaintiff  and  his 
wife,  as  executrix  of  Hutchins,  are  entitled  to  sue  on  a  covenant  by  which  the 
defendant  has  engaged  to  pay  the  rent  or  yearly  sum  of  75/.  The  term  being 
still  in  existence,  I  am  of  opinion  they  are  entitled  to  sue.  They  do  not  sue  as 
assignees  of  the  reversion,  but  as  personal  representatives  of  the  testator.  They 
claim  the  benefit  of  privity  of  contract,  and  towards  the  defendant  stand  in  the 
same  situation  as  the  testator  if  he  had  lived.  Our  judgment,  therefore,  must 
be  for  the  plaintiffs.  Judgment  for  plaintifia. 


*W.  P.  and  R.  M' ANDREW  r.  ADAMS,     ifoy  28.  [^9] 

Defendant  by  charter-party  of  October  20th,  1882,  agreed  to  go  in  ballast  from  Porte- 
mouth  to  St.  Michael's  and  bring  back  a  cargo  of  fruit  direct  to  London.  The  char- 
terer was  to  be  allowed  thirty-fiTO  running  days  for  loading  and  unloading,  to  commence 
on  the  let  of  December  then  next;  and  if  the  vessel  did  not  arriTe  at  St.  Miehael'i 
by  the  Slstof  January,  1883,  the  charterer  was  to  be  at  liberty  to  rescind  the  charter- 
party  :  Held  that  the  defendant  was  bound  to  proceed  at  once  to  St.  Michael's,  and 
was  not  at  liberty  to  make  an  intermediate  voyage  for  his  own  purposes,  although, 
notwithstanding  such  intermediate  voyage,  he  arrived  at  St  MichaePs  before  hit 
Slstof  January,  1888. 

The  first  count  of  the  declaration  stated,  that  on  the  20th  of  October,  1832, 
to  wit,  at,  &c.|  by  a  certain  charter-party  of  affreightment  then  and  there  made 
between  the  defendant,  master  of  the  good  ship  or  vessel  called  the  Swallow, 
then  lying  at  Portsmouth,  and  the  plaintiffs  as  affreighters  of  the  said  vessel,  it 
was  mutually  agreed  between  the  ,  plain  tiffs  and  the  defendant,  that  the  said 
vessel  being  tieht,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage, 
should  proceed  in  ballast  to  the  Islaud  of  St.  Michael's,  or  so  near  thereunto  as 
she  might  safely  get,  and  after  being  well  and  sufficiently  ballasted  with  stone  or 
iron,  and  not  with  sand  or  anything  that  might  be  prejudicial  to  the  cargo, 
should  receive  on  board  from  the  agents  of  the  affreishters  a  full  and  complete 
cargo  of  fruit  in  boxes,  which  the  affreighters  bound  themselves  to  ship,  not  ex- 
ceedinfl;  what  she  could  reasonably  stow  and  carry,  over  and  above  her  tackle, 
apparel,  provisions,  stores,  and  furniture ;  and  the  vessel  having  been  so  loaded, 
should  proceed  with  the  said  cargo  direct  to  the  port  of  London,  or  so  near 
thereunto  as  she  might  safely  get,  and  should  there  deliver  the  same  :  the  master 
should  not  put  into  any  port  with  the  vessel  on  her  homeward  passage,  unless 
compelled  by  stress  of  weather  or  other  unavoidable  necessity  (restraint  of 
princes  and  rulers,  the  act  of  Ood,  the  king's  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of  what  natare 
and  kind  soever,  during  the  *said  voyage  always  excepted)  :  the  freight  rMA-i 
which  should  be  paid  for  the  said  cargo  should  be  7/.  10<.  per  ton,  to-  I-  *' 
gether  with  ten  guineas  as  a  gratuity  to  the  master,  for  his  care  and  attention  to 
the  cargo,  according  to  the  clauses  and  stipulations  therein  expressed  for  that 
purpose :  and  for  the  purpose  of  loading  and  unloading  the  said  vessel^  &e 
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affreighters  or  their  agents  should  be  allowed  the  space  of  thirty-five  mnoiDg 
dajs  in  the  whole,  if  required ;  those  days  should  commeDce  on  the  Ist  of 
December  then  next,  provided  the  said  vessel  had  then  arrived  at  St.  Michael's 
and  should  be  in  readiness  to  receive  her  oargo  (notice  thereof  being  given  to 
the  shipper) ;  should  continue  until  she  was  laden  and  despatched  from  her 
loading  port ;  recommence  at  her  port  of  discharge  on  the  day  after  her  report 
at  the  custom-house  and  being  ready  to  unload,  and  should  finally  cease  on  her 
being  fully  discharged  of  her  cargo :  the  affreighters  or  their  agents  should  also 
be  allowed  to  keep  the  said^  vessel  on  demurrage  for  the  space  of  ten  running 
days,  over  and  above  the  days  already  thereinbefore  allowed  for  loading  and 
discharging,  on  paying  for  the  same  at  and  after  the  rate  of  8/.  per  day.     And 
it  was  further  agreed,  that  in  case  the  said  vessel  should  not  be  arrived  at  St. 
Michael's  and  in  readiness  to  receive  her  cargo  on  or  before  the  dlst  of  January 
then  next,  it  should  be  optional  with  the  agents  of  the  affreighters,  whether 
they  should  load  her  or  not ;  and  in  case  thev  declined  loading  her,  the  charter- 
party  should  be  null  and  void.     ^The  penalty  for  the  non-performance  of  the 
charter-party  was  300^.)    And  the  ckarter-party  being  so  made  as  aforesaid^  after- 
wards, to  wit,  on,  &c.  at,  &c.,  in  consideration  thereof,  and  that  the  plaintiff's,  at  the 
special  instance  and  request  of  the  defendant,  had  then  and  there  undertaken 
and  faithfully  promised  the  defendant  to  fulfil  and  perform  the  charter-party,[a8 
r*S1 1    ^fff  ^^g^^i^  of  *the  said  ship  or  vessel  in  all  things  on  their  part  and  behalf 
*-      -*    to  be  performed  and  fulfilled,  the  defendant  undertook  and  then  and  there 
&ithfally  promised  the  plaintiff's,  to  perform  and  fulfil  the  charter-party  of 
aff'reightment,  in  all  things  on  his  part  and  behalf,  as  such  master  of  the  said 
ship  or  vessel  as  aforesaid,  to  be  performed  and  fulfilled.     But  although  the 
plaintiffs  had  always  performed  and  fulfilled  all  things  in  the  charter-party 
mentioned,  on  their  part  and  behalves  to  be  performed  and  fulfilled,  to  wit,  at, 
&c. }  and  although  on  the  arrival  of  the  ship  or  vessel  at  St.  Michael's  aforesaid, 
they  always  were  ready  and  willing  to  have  loaded  in  and  on  board  the  said  ship  or 
vessel  a  full  and  complete  cargo  of  fruit  in  boxes ;  and  althouffh  they  had  been 
always  ready  to  pay  freight  according  to  the  charter-party ;  and  although  it  was 
the  duty  of  the  master,  in  pursuance  of  the  charter-party,  to  have  sailed  and 
proceeded  with  the  said  ship  or  vessel  from  Portsmouth  without  any  unneces- 
sary deviation;   yet  the  defendant,  not  regarding  the  charter-party,  nor  his 
promise  and  undertaking,  nor  his  duty  in  that  behalf,  but  intending  to  injure 
the  plaintiffs  in  that  behalf,  did  not  nor  would,  although  not  prevented  by  the 
restraint  of  rulers  or  princes,  or  any  other  of  the  matters  or  things  excepted  as 
aforesaid,  after  the  making  of  the  charter-party,  sail  from  Portsmouth  aforesaid, 
with  the  said  ship,  and  in  ballast,  to  the  Island  of  St.  Michael's  without  making 
any  anneoessary  deviation  therefrom ;  but  on  the  contrary  thereof,  after  the 
miJEing  of  the  said  charter-party,  to  wit,  on,  &c.,  at,  &o.,  did  set  sail  with  and 
carry  the  said  ship  or  vessel  towards  Oporto,  and  on  arriving  near  to  Oporto, 
did  annecessarily  and  iinproperly  sail  and  proceed  back  again  to  Portsmouth 
aforesaid ;  and  thereby  did  make  an  unnecessary  deviation  out  of  the  voyage 
from  Portsmouth  to  the  Island  of  St.  Michael's  in  the  charter-party  mentioned, 
whereby  the  ship  did  not  arrive  at  St.  Michael's  until  a  long  period  of  time 
_oon    a^ter  that  at  '^'whioh  she  might  have  arrived  there  but  for  such  unneoes- 
I-      -'    sary  deviation  aforesaid.     By  means  of  which  said  premises  the  ship 
did  not  reach  the  port  of  London  with  a  certain  cargo  of  fruit  in  boxes,  which 
the  plaintiffs  caused  to  be  shipped  in  and  on  board  the  said  ship,  or  vessel,  on 
her  arrival  at  St.  Michael's,  until  a  long  time,  to  wit,  two  months  after  she 
ought  ia  due  course  to  have  arrived  if  she  had  sailed  without  unnecessary  devia- 
tion to  St.  Michael's,  according  to  the  true  intent  and  meaning  of  the  said 
charter-party.     By  reason  whereof  the  said  cargo  so  loaded  on  board  the  said 
ship  or  vessel  was  of  much  less  value  than  it  might  and  otherwise  would  have 
been   if  the  defendant  had  performed  the  voyage  without  such  deviation  as 
aforesaid.     And  thereby  the  plaintiff's  lost  divers  large  sums  of  money,  to  wit,  the 


632  1  Bingham's  New  Cases.  [32 

sum  of  800^. ;  and  also  the  plaintiffs,  by  reason  of  the  delay  in  the  arriyal  of 
the  ship  or  vessel  as  aforesaid,  were  forced  and  obliged  to  pay,  and  actaallj 
paid,  to  certain  persons,  to  wit,  to  Messrs.  Bayliss  &  Co.,  and  Messrs.  Webb 
and  Pilcher,  to  whom  the  plaintiff  had  sold  the  cargo,  divers  large  sums  of 
money,  to  wit,  the  sum  of  260/.,  to  wit,  at,  Ac. 

The  defendant  pleaded  the  general  issue. 

At  the  trial  before  Tindal,  G.  J.,  it  appeared,  that  on  the  20th  of  October, 
1832,  the  plaintiffs  chartered  the  defendant's  vessel,  the  Swallow,  then  lying  at 
Portsmoath,  to  proceed  in  ballast  to  St.  Michael's,  there  to  take  on  boards 
cargo  of  fruit,  and  return  direct  to  London.  For  the  purposes  of  loading  and 
unloading,  the  freighters  were  to  be  allowed  thirty-five  running  days  in  the  whole, 
if  required,  to  commence  on  the  1st  of  December,  then  next,  provided  the  vessel 
should  then  have  arrived  at  St.  Michael's  and  be  in  readiness  to  receive  her 
cargo.  The  freighters  were  also  to  be  allowed  to  keep  the  vessel  ten  running 
days  more  on  demurrage ;  and  if  she  should  not  be  at  St.  Michael's  ready  to 
receive  her  cargo  by  the  81st  of  January,  then  ^next,  it  was  to  be  r^oo-i 
optional  with  the  freighters  to  load  or  not,  and  to  declare  the  charter-  ^  -' 
party  null  and  void. 

The  usual  length  of  the  voyage  from  England  to  St.  Michael's  is  a  fortnight 
or  three  weeks,  and  the  time  consumed  in  loading  and  unloading  about  a  week; 
so  that,  if  the  defendant  had  sailed  direct  for  St.  Michael's  about  the  time  he 
executed  the  charter-party,  it  might  reasonably  be  expected  that  he  would  have 
delivered  his  cargo  in  London  by  the  Ist  of  January,  1833.  Instead,  however, 
of  proceeding  in  ballast  direct  for  St.  Michael's,  the  defendant,  on  tho  7th  of 
November,  sailed  to  Oporto,  with  troops  for  Don  Pedro,  intending  to  proceed  to 
St.  Michael's  after  landing  the  troops.  Being  prevented  from  effecting  his  pur- 
pose by  Don  Miguel's  batteries,  he  returned  to  Portsmouth  on  the  28th  of 
November,  relanded  the  troops,  and  sailed  for  St.  Michael's  on  the  6th  of 
December.  He  arrived  at  that  island  before  the  31st  of  January,  was  loaded 
with  oranges,  and  arrived  in  London  on  the  1st  of  February.  By  that  time 
there  was  a  glut  of  oranges  in  the  market,  and  the  price  had  fallen,  since  the 
end  of  December  (when  the  season  of  the  London  market  begins),  10«.  6d.  a 
box,  which,  upon  the  whole  of  the  Swallow's  cargo,  occasioned  a  loss  of  more 
than  260Z. 

On  the  9th  of  November,  the  plaintiffs,  being  informed  that  the  defendant 
had  sailed  for  Oporto,  despatched  a  letter  for  him  to  St.  Michael's,  in  which 
they  said,  '<  In  having  taken  the  Swallow  to  Oporto  with  passengers,  on  her 
way  to  St.  Michael's,  instead  of  proceeding  direct,  we  consider  you  to  have 
deviated  from  the  due  performance  of  the  charter-party  entered  into  with  us, 
and  we  hold  you  liable  for  all  loss  or  injury  which  may  arise  to  the  parties 
interested  in  consequence  of  your  not  proceeding  direct." 

The  plaintiffs  were  agents  for  Brander,  an  orange  merchant  at  St.  Michael's, 
and  in  November,  subsequently  to  their  addressing  to  the  defendant  the  letter 
of  the  '^'Qth  of  that  month  complaining  of  his  deviating  to  Oporto,  they,  ^^on 
on  the  part  of  Brander,  contracted  to  let  Bayliss  (with  whom  they  had  '-  '' 
negotiated  on  the  20th  of  October),  have  335  boxes  of  Brander's  oranges  by  the 
Swallow,  and  Webb  and  Pilcher  150  boxes,  at  the  market  price  at.  St.  Michael'a. 
The  oranges  were  received  by  Bayliss  and  Webb  and  Pilcher,  who  paid  Brander 
for  them. 

In  the  fruit  trade,  the  early  ships  sail  about  the  cfnd  of  October,  and  arrive 
in  London  about  the  end  of  December  :  it  is  advantageous  to  be  early  in  the 
market,  and  Bayliss  and  Webb  and  Pilcher,  having  been  led  to  expect  that  the 
Swallow  would  arrive  early,  called  on  the  plaintiffs  to  make  good  the  loss  in- 
curred by  the  fiEill  in  the  price  of  oranges  in  the  London  market,  between  the 
end  of  December  and  the  1st  of  February.  The  plaintiffs  paid  them  the  diffe- 
rence, amounting,  as  above,  to  upwards  of  260^.,  and  sousht  by  this  action  to 
recover  corresponding  damages  at  the  hands  of  the  defendant. 
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A  yerdict  was  taken  for  254^.,  with  leave  for  the  defendant  to  move  to  enter 
a  nonsuit)  in  case  the  Court  should  be  of  opinion  that  the  stipulations  of  the 
charter-party  were  satisfied  .by  his  arriving  at  St.  MichaeFs  before  the  81st  of 
January^  1833,  or  to  reduce  the  verdict  to  nominal  damages,  if  it  should  be 
thought  the  plaintiffs  were  not  responsible  to  Bayliss  and  Webb  and  Pilcher. 

Wildey  Serjt.,  having  obtained  a  rule  nisi  accordingly, 

SpankCej  Serjt.,  and  Wation  showed  cause. 

Ist.  The  stipulations  of  the  charter-party  were  not  satisfied  by  the  defendant's 
arriving  at  St.  Michael's  just  before  the  31st  of  January.  If  he  did  not  arrive 
by  that  time,  the  plaintiffs  had  the  option  of  rescinding  the  contract ;  Shubrich 
P^5i  ^'  Salmoud,  3  Burr.  1637 :  but  their  intention,  ^and  his  contract,  was, 
^  ^  that  he  should  proceed  without  delay  and  without  deviation.  This 
might  be  inferred  from  the  nature  of  the  tra[de,  in  which  great  advantage  is 
derived  from  being  early  in  the  market;  but  it  is  in  effect  expressly  provided 
for  by  the  stipulation,  that  the  defendant  should  proceed  out  in  ballast.  The 
obvious  meaning  of  that  stipulation  is,  that  he  should  not  lose  time  by  engaging 
in  any  other  adventure,  or  lessen  the  speed  of  his  vessel  outwards  by  any  kind 
of  load.  And,  even  without  such  stipulation,  it  is  the  duty  of  the  captain,  upon 
raeh  a  contract  as  this,  to  proceed  on  his  voyage  without  deviation  and  without 
delay.  Thus,  in  Davis  v.  Oarrett,  6  Bingh.  716,  where  the  plaintiff  put  on 
board  defendant's  barge,  lime,  to  be  conveyed  from  the  Medway  to  London,  the 
master  of  the  barge  deviated  unnecessarily  froth  the  usual  course,  and,  during 
the  deviation,  a  tempest  wetted  the  lime,  and  the  barge  taking  fire  thereby,  the 
whole  was  lost ;  it  was  held,  that  the  defendant  was  liable.  The  same  prin* 
ciple  is  established  by  Max  v,  Roberts,  12  East,  89.  So,  in  Freeman  v,  Taylor, 
8  Bingh.  124,  the  plaintiff,  owner  and  captain  of  a  ship,  agreed  by  charter-party 
to  proceed  to  the  Cape,  and,  having  delivered  goods  there,  to  proceed  with  all 
convenient  speed  to  Bombay,  where  the  freighter  engaged  to  put  on  board  a 
cargo  of  cotton  for  England.  Plaintiff  arrived  at  the  Cape,  and  might  have 
proceeded  on  his  voyage  in  two  days;  but  he  remained  there  ten,  taking  in  cattle 
for  the  Mauritius  on  his  own  account :  he  went  round  by  the  Mauritius  on  his 
way  to  Bombay,  and  arrived  at  the  latter  place  six  weeks  later  than  he  would 
have  done  if  he  had  proceeded  thither  direct :  other  ships  had  arrived  in  the 
mean  time  :  the  freighter  refused  to  load ;  and,  in  an  action  on  the  charter-party, 
noa-i  the  jury  were  directed  to  consider  whether  the  deviation  '^'was  such  as  to 
*^  ^  have  deprived  the  freighter  of  the  benefit  of  the  contract ;  and,  a  verdict 
being  found  for  the  defendant,  a  new  trial  was  refused.  And  in  Mount  v.  Lar- 
king, 8  Bingh.  108,  where  the  defendant  executed,  28th  of  February,  1824,  a 
policy  of  assurance  on  freight  from  Sincapore  to  Europe,  with  liberty  to  sail  to, 
touch,  and  stay  at,  any  places  whatsoever,  to  load,  unload,  reload,  and  for  all 
necessary  purposes  whatever ;  the  ship  sailed  from  London  in  September,  1823 ; 
and,  having  been  detained  by  the  captain,  for  his  own  purposes,  at  Van  Die- 
men's  Land,  did  not  arrive  at  Sincapore  till  the  30th  of  March,  1825 ;  she 
sailed  thence  on  the  voyage  the  3d  of  May,  1825 :  it  was  held,  that,  by  so  lone 
a  postponement  of  the  risk,  the  defendant  was  discharged,  a  jury  having  found 
the  delay  unreasonable. 

The  captain  must  be  taken  to  know  the  custom  of  the  trade,  and  the  impor- 
tance of  an  early  arrival  in  market;  Vallance  v.  Dewar,  1  Campb.  503. 

2dly.  The  plaintiffs  are  entitled  to  retain  their  verdict  for  the  whole  amount. 
It  is  true  that  the  cargo  was  consigned  to  Bayliss  and  Webb  and  Pilcher ;  but 
the  plaintiffs  were  impliedly  responsible  to  them  for  the  vessel's  early  arrival  in 
the  market,  and  for  the  consequences  of  her  deUy.  Even  as  agents  or  trustees 
for  them,  or  as  consignors,  they  had  such  a  special  property  in  the  cargo  as 
would  entitle  them  to  recover  damages  in  trover  against  the  defendant  for  loss 
by  improper  detention  ;  and,  on  the  same  principle,  they  ought  to  recover  for 
loss  occasioned  by  the  defendant's  delay.  In  Moore  v.  Wilson,  1  T.  B.  659, 
it  was  held|  that  the  consignor  might  recover  against  a  carrier  for  non-deliveryi 
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although  the  charge  for  carriage  was  to  be  paid  by  the  consignee :  Davis  v, 
James,  5  Burr.  2680 ;  Freeman  v.  Birch,  1  Nev.  &  Man.  420. 

"* Wilde,  The  fruit  market  continues  in  London  for  some  months;  ^*yl^ 
and  though  an  early  arrival  may  sometimes  be  advantageous,  there  is  I-  ^ 
nothing  on  the  face  of  this  charter-party  to  show  that  an  early  arrival  was  in- 
tended or  desired  by  the  plaintiffs.  On  the  contrary,  the  stipulation,  that  the 
plaintiffs  might  rescind  the  contract  if  the  defendant  did  not  arrive  at  St 
MichaeFs  by  the  Slst  of  January,  leads  to  the  inference  that  the  defendant's 
engagement  would  be  satisfied  if  he  arrived  by  that  day.  If  the  plaintiffs  had 
desired  an  earlier  voyage,  they  would  have  inserted  an  earlier  day  in  that  stipa- 
lation  :  and  the  time  allowed  for  running  days  and  demurrage  leads  to  the  same 
conclusion.  In  Max  v,  Roberts,  Davis  v,  Garrett,  Freeman  v,  Taylor,  and 
Mount  V.  Larkins,  the  time  for  the  voyage  was  not  defined  by  any  such  specifi- 
cation of  a  particular  day  beyond  which  the  ship-owner  was  to  have  no  claim ; 
and  deviation  or  unreasonable  delay  expressly  appeared.  Here,  the  captain  ar- 
rived within  the  specified  time;  and,  provided  he  accomplished  that,  he  had  a 
right  in  the  interval  to  employ  his  vessel  as  he  pleased.  With  respect  to  the 
custom  of  the  trade,  he  was  bound  to  know  the  course  of  the  voyage  as  to  stow- 
ing and  navigating  his  vessel;  but  the  rise  or  fall  of  price  in  the  London 
market  is  a  matter  out  of  his  department.  Having  arrived  before  the  last  day 
stipulated  by  the  plaintiffs,  he  must  be  deemed  to  have  arrived  within  a  reason- 
able time. 

But,  at  all  events,  the  plaintiffs  are  entitled  only  to  nominal  damages.  Tbe 
loss  occasioned  by  the  fall  in  the  market  fell,  in  the  first  instance,  upon  Bayliss 
and  Webb  and  I^lcher,  the  consignees  of  the  cargo ;  and  the  plaintiffs,  haviog 
entered  into  no  agreement  that  the  cargo  should  arrive  within  any  given  time, 
were  under  no  obligation  to  reimburse  the  consignees.  The  contract  for  the 
sale  of  the  oranges  to  Bayliss  and  Webb  and  Pilcher  was  not  entered  into  till 
after  the  plaintiffs  knew  '''the  defendant  had  sailed  for  Oporto.  They  r^og-i 
could  not,  therefore,  at  the  time  of  that  contract,  have  engaged  with  ^  ^ 
Bayliss  and  Webb  and  Pilcher  that  the  Swallow  should  sail  direct  to  St 
Michael's. 

TiNDAL,  G.  J.  This  case  comes  before  the  Court  on  two  distinct  grounds. 
The  first,  on  a  motion  to  enter  a  nonsuit ;  the  other^  that  the  yerdict  for  254/. 
be  reduced  to  nominal  damages. 

We  think  that  the  verdict  ought  to  stand,  but  that  it  should  be  reduced  to 
nominal  damages. 

The  broad  question  is,  whether,  upon  the  construction  of  the  charter-party, 
there  has  been  unnecessary  delay  in  commencing  the  voyage  to  St.  Michael's. 

Upon  general  principles,  in  all  contracts  by  charter-party,  where  there  is  no 
express  agreement  as  to  time,  it  is  an  implied  stipulation  that  there  shall  be  no 
unreasonable  or  unusual  delay  in  commencing  the  voyage ;  and,  after  it  has 
been  commenced,  no  deviation. 

And  the  question  here  is,  whether  the  defendant  sailed  within  a  reasonable 
time  according  to  the  terms  of  his  charter-party.  All  the  authorities  concur  in 
stating,  that  the  voyage  must  be  commenced  within  a  reasonable  time;  and 
they  are  all  cited  and  commented  upon  in  Freeman  v.  Taylor,  and  Mount  v. 
Larkins.  If  that  be  the  general  rule,  where  there  is  any  delay  in  a  voyage  it 
is  incumbent  on  the  party  to  account  for  it.  In  many  cases  it  may  be  difficult 
to  say  what  is  a  reasonable  or  an  unreasonable  time  for  commencing  a  voyage. 
It  is  better,  therefore,  to  refer  to  tho  contract  itself,  and  see  whether  the  voyage 
performed  is  conformable  to  that  pointed  out  by  the  contract. 

Now,  looking  at  this  contract,  I  think,  with  a  view  to  the  object  of  the  voyage, 
its  commencement  was  delayed  an  unreasonable  time. 

The  charter-party  was  entered  into  the  20th  of  October,  1832,  and  provides, 
that  the  Swallow,  <<  being  tight,  '^'staunch,  strong,  and  in  every  way  fitted  rn^oigy 
for  the  voyage,  shall  proceed  in  ballast  to  St.  Michael's."  ^     ^ 
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I  do  not  lay  Btress  on  the  stipulation  for  proceeding  in  ballast,  any  farther  than 
that  it  seems  to  refer  to  a  voyage  in  which  the  master  should  not  lie  by  to  take 
in  a  cargo,  which  might  delay  the  ship  on  her  voyage.  The  instrument  then 
goes  on, — <<  shall  there  receive  on  boaini  a  complete  cargo  of  fruit ;  and,  bavins 
been  so  loaded,  shall  proceed  with  the  said  cargo  direct  to  the  port  of  London/' 
Then,  after  some  stipulations,  to  which  it  is  unnecessary  to  refer, — <<for  the 

{rarpose  of  loading  and  unloading,  the  affreighters  or  their  agents  shall  be  al- 
owed  the  space  of  thirty-five  running  days,  if  required,  to  commence  on  the 
lat  of  December,  provided  the  vessel  should  then  have  arrived  at  St.  Michaers, 
and  be  allowed  to  keep  the  vessel  on  demurrage  ten  days  over  and  above  the 
running  days/' 

Now,  inasmuch  as  the  parties  have  stipulated  that  the  lay  days  shall  com- 
mence  on  the  Ist  of  December,  it  may  be  inferred  that  they  contemplated  the 
voyage  to  St.  Michael's  should  terminate  by  that  day.  If,  indeed,  by  any  acci- 
dent or  unforeseen  cause,  which  should  excuse  the  master,  the  vessel  should 
arrive  later,  the  charterer  would  have  no  just  cause  of  action :  but  the  intention 
at  the  time  was,  that  the  object  of  the  voyage  should,  if  possible,  take  effect 
from  the  1st  of  December.  That  it  might  have  taken  effect  from  that  time,  is 
clear ;  for  the  voyage  usually  lasts  a  fortnight  or  three  weeks,  and  the  vessel 
sailed  for  Oporto  on  the  7th  of  November. 

The  instrument  then  goes  on,  '<  That,  in  case  the  vessel  should  not  be  arrived 
at  St.  Michael's,  and  in  readiness  to  receive  her  cargo  by  the  31st  of  January 
next,  it  shall  be  optional  with  the  agents  of  the  affreighters  whether  they  load 
or  not ;  and  in  case  they  decline  loading,  the  charter-party  shall  be  null  and 
1^401  ^^^^"  '^^^^  ^^  ^  &^^  ^^^  charterer  the  option  of  repudiating  '''the 
*-  ^  contract  if  the  vessel  should  arrive  too  late  for  any  useful  purpose,  al- 
though, if  she  had  been  detained  by  any  justifiable  cause,  he  might  have  no 
right  of  action  against  the  owner. 

And  all  the  evidence  in  the  cause  goes  to  show  that  the  intention  of  the 
parties  in  entering  into  this  contract  was  such  as  I  have  described  :  the  course 
of  the  trade  in  London,  which  requires  a  speedy  voyage,  and  gives  advantages 
to  those  who  are  first  in  the  market ;  and  the  letter  of  the  9th  of  November,  in 
which  the  plaintiffis  say,  '<  In  having  taken  the  Swallow  to  Oporto  with  pas- 
sengers, on  her  way  to  St.  Michael's,  instead  of  proceeding  direct,  we  consider 
you  to  have  deviated  from  the  due  performance  of  the  charter-party  entered  into 
with  us,  and  we  hold  you  liable  for  all  loss  or  injury  which  may  arise  to  the 
parties  interested  in  consequence  of  your  not  proceeding  direct." 

I  think,  therefore,  that,  as  the  commencement  of  the  voyage  was,  without 
any  justifiable  cause,  delayed  till  the  6th  of  December,  an  action  lies  for  the 
plaintiffs. 

As  to  the  second  point,  if  the  charter-party  has  been  broken,  although  the 
plaintiffs  may  have  incurred  no  actual  damage,  the  law  gives  them  nominal 
damages.  But  the  plaintiffs  allege  special  damage,  and  it  is  for  them  to  make 
out  that  allegation.  They  state  in  the  declaration,  "  that  thereby  the  plaintiffs 
lost  divers  large  sums,  to  wit,  the  sum  of  300/.;  and  also  the  plaintifis,  by 
reason  of  the  delay  in  the  arrival  of  the  ship  or  vessel  as  aforesaid,  were  forced 
and  obliged  to  pay,  and  did  actually  pay,  to  certain  persons,  to  wit,  to  Messrs. 
Bayliss  k  Co.,  and  Messrs.  Webb  and  Richer,  to  whom  the  plaintiffs  had  sold 
the  cargo,  divers  large  sums  of  money,  to  wit,  the  sum  of  260/." 

Looking  at  the  evidence,  it  does  not  appear  that  any  such  contract  was  en- 
tered into  by  the  M' Andrews,  as  agents  of  Brander,  with  Webb  and  Pilcher,  and 
r*4l1  ^^^^  *Bayliss,  as  should  entitle  the  latter  to  sue  the  M' Andrews ;  or  that 
*-  ^  any  cargo  of  theirs  has  been  kept  back  for  the  delay  of  which  M' An- 
drews are  responsible  to  them.  The  damages,  therefore,  must  be  reduced 
toU 

Park,  J.  In  all  contracts  by  charter-party  expedition  is  of  importance, 
for,  by  delay,  the  whole  object  of  the  voyage  may  be  defeated :  but  expedition 


6S6  1  Bingham's  New  Casks.  [41 

appears  to  be  pecoliarlj  of  importance  in  the  trade  in  which  the  plaintiffii  are 
engaged ;  and  Lord  Tsntsrden  lays  it  down,  in  his  work  on  shipping,  that  the 
intention  of  the  parties  is  to  be  looked  to  with  reference  to  the  trade  in  which 
they  are  engased.  Lokiog  at  this  charter-party,  I  entertain  no  doubt  as  to  the 
intention  of  the  parties,  that  the  voyage  should  be  commenced  with  all  reason- 
able expedition;  and  the  law  in  our  books,  on  this  point,  is  the  same  as  with 
foreign  nations. 

Emerigon  (c.  13,  s.  10),  discusses  the  lawfulness  of  undertaking  another 
voyage  pending  an  insurance.  After  citing  two  old  cases,  in  which  it  had  been 
decided  by  the  French  courts  that  such  voyage  might  lawfully  be  nndertaken, 
he  observes  : — ^'  Mais  cette  jurisprudence  etait  contraire  an  principe  4tabli  dans 
la  prec6dente  section,  et  a  la  doctrine  de  tons  nos  auteurs,  qui  nous  apprennent 
que  si,  avant  que  la  voyage  assure  soit  commence,  le  capitaine  entreprenne  oo 
autre,  Tassurance  est  nuUe,  et  la  prime  doit  etre  restituee."  This  was  cited  in 
Mount  v.  Larkins,  where  the  judgment  turned  on  the  same  general  principles; 
and  the  same  law  was  laid  down  in  Freeman  v.  Taylor.  There,  the  plaintifi^ 
owner  and  captain  of  a  ship,  agreed  by  charter-party  to  proceed  to  the  Cape, 
and,  having  delivered  goods  there,  to  proceed  with  all  convenient  speed  to  Bom- 
bay, where  the  freighter  engaged  to  put  on  board  a  cargo  of  cotton  for  EnghuuL 
Plaintiff  arrived  at  the  "^Cape,  and  might  have  proceeded  on  his  voyage  p^iAi 
in  two  days ;  but  he  remained  there  ten,  taking  in  cattle  for  the  Mauri-  ^  -' 
tins  on  his  own  account.  He  went  round  by  the  Mauritius  in  his  way  to  Bom- 
bay, and  arrived  at  the  latter  place  six  weeks  later  than  he  would  have  done  if 
he  had  proceeded  thither  direct :  other  ships  had  arrived  in  the  mean  time. 
The  freighter  refused  to  load ;  and  in  an  action  on  the  charter-party,  the  jaiy 
were  directed  to  consider  whether  the  deviation  was  such  as  to  have  deprived  the 
freighter  of  the  benefit  of  the  contract ;  and  a  verdict  being  found  for  the  de- 
fendant, the  Court  refused  to  grant  a  new  trial. 

So,  in  Palmer  v.  Marshall,  8  Bingh.  318,  Tindal,  C.  J.,  said,  <<The  policy 
bore  date  the  28th  of  January,  1831,  and  the  vessel  remained  in  the  float  at 
Bristol  from  the  date  of  the  policy  till  the  17th  of  May,  when  she  sailed  on  her 
voyage,  and  was  shortly  afterwards  lost  A  policy  effected  in  these  terms,  and 
in  this  shape,  implies  that  the  voyage  insured  shall  be  very  shortly  commenced, 
or  is  at  all  events,  in  the  near  contemplation  of  the  parties ;  and  when  we  see 
that,  in  the  present  instance,  the  voyage  was  not  commenced  UU  the  middle  of 
May,  we  are  bound  to  say  that  the  delay  was  unreasonable,  unless  it  be  ao> 
counted  for."  And  Aldebson,  J.,  said,  ^^  A  delay  in  sailing,  in  order  to  he 
justified,  must  be  a  delay  incurred  for  the  purpose  of  the  voyage.''  And  ther§ 
was  no  reason  why  this  vessel,  when  the  defendant  had  entered  into  the  charte^ 
party  on  the  20th  of  October,  should  take  an  intermediate  voyage  with  troops 
for  Don  Pedro. 

But  the  strongest  case  is  Davis  v.  Garrett,  where  Tindal,  G.  J.,  says,  ''We 
cannot  but  think  that  the  law  does  imply  a  duty  in  the  owner  of  a  veasel, 
whether  a  general  ship,  or  hired  for  the  special  purpose  of  the  '^'voyage,  ^t^-^ 
to  proceed  without  unnecessary  deviation  in  the  usual  and  customary  ^  ^ 
course." 

And  it  is  not  usual  or  customary  to  touch  at  Oporto  in  the  voyage  to  St. 
Michaers.  The  whole  of  the  evidence  shows,  that,  though  some  persons  may 
speculate  for  cargoes  at  the  close  of  the  season,  an  early  and  expeditious  voyage 
to  St.  Michael's  gives  the  merchant  an  advantage  in  the  market.  The  number 
of  running  days  was  probably  appointed  with  a  view  to  any  accident  that  might 
detain  the  vessel ;  and  the  word  direct,  applied  to  the  homeward  voyage,  does 
not  imply  that  the  master  was  to  be  at  liberty  to  deviate  on  the  outward  voyage. 
On  this  contract,  therefore,  it  seems  to  me  clearly  the  intention  of  the  parties 
that  the  vessel  should  sail  for  her  destination  immediately ;  and  the  letter  of  the 
0th  of  November  is  highly  confirmatory  of  this.  With  respect  to  the  damages, 
I  at  first  entertained  some  doubt ;  but^  as  it  is  admitted  that^  to  entitle  the  plain- 
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tiffs  to  sue  the  defendant,  Webb  and  Pilcber  shonld  be  in  a  situation  to  have 
sued  the  plaintiffs,  and  as  there  appears  to  be  no  contract  on  which  they  could 
have  prooeededi  I  yield  to  the  opinion  of  the  rest  of  the  Court. 

OassIiES,  J.  The  first  point  has  been  so  fully  discussed,  that  I  shall  add  no 
more.  There  is  nothing  to  take  this  case  out  of  the  general  principle  so  fre- 
quently laid  down,  and  particularly  relied  on  in  Davis  v.  Oarrett. 

As  to  the  damages,  it  is  agreed  that  before  the  plaintiffs  can  recover  against 
the  defendant,  they  must  m&e  out  that  they  were  themselves  liable  to  the  suit 
of  Webb  and  Pilcher.  That,  they  have  failed  to  establish ;  and  though  Bayliss 
began  to  negotiate  on  the  20th  of  October,  he  came  to  no  agreement  till  near 
r*441  ^^^  ®°^  ^^  November,  a  ^fortnight  after  the  plaintiffs  had  complained 
I-  -'  that  the  defendant  had  broken  the  terms  of  his  charter-party;  and  even 
in  that  transaction,  the  plaintiffs  appear  to  have  acted  rather  as  agent  of  Brander 
than  on  their  own  account.  Nor  was  the  contract  with  Webb  and  Pilcher  en- 
tered into  before  the  23d  of  November.  I  think,  therefore,  on  these  groundsi 
the  damages  must  be  reduced. 

BosANQUST,  J.  I  am  of  the  same  opinion  on  both  points.  The  general 
principle  is,  that  he  who  enters  into  a  contract  is  bound  to  perform  it  within  a 
reasonable  time,  unless  there  be  provision  to  the  contrary;  and  I  see  nothing  in 
this  contract  to  control  the  general  principle.  The  vessel  is  to  proceed  to  St. 
Michaers  in  ballast ;  which  shows  that  it  was  wished  she  should  not  be  impeded 
by  engaging  in  other  traffic.  The  lay  days  are  to  commence  from  the  Ist  of  De- 
cember ;  which  shows  the  time  of  arrival  in  the  contemplation  of  the  parties ; 
and  the  charterer  is  to  have  the  option  of  being  off  his  bargain  if  the  vessel  does 
not  arrive  out  by  the  31st  of  January.  That  is  a  stipulation  inserted  on  his 
behalf  to  quicken  the  owner,  but  does  not  absolve  the  owner  from  using  all  rea* 
Bonable  expedition.  Then,  the  contract  is  executed  on  the  20th  of  October,  and 
the  vessel  sails  on  the  7th  of  November ;  which,  under  ordinary  circumstances, 
would  have  brought  her  to  St.  Michael's  by  the  first  of  December.  But  the 
oapt«in  takes  in  troops  and  sails  for  Oporto,  which  delays  him  till  the  6th  of 
December ;  so  that  the  plaintiffs  have  lost  the  chance  of  advantage  they  would 
have  derived  from  the  vessers  early  arrival  in  the  market.  I  consider  thb 
elearly  a  breach  of  the  charter-party,  for  which  an  action  lies.  Then  comes  the 
pnAfTt  question,  what  damages  thoy  are  entitled  to.  Now,  the  ^plaintiffs  were 
L  ->  not  principals,  but  entered  into  the  charter-party  for  the  benefit  of  others 
who  might  ship  a  cargo ;  they  therefore,  personally,  have  sustained  no  loss ;  but 
if  they  have  entered  into  any  contract  by  which  they  have  bound  themselves  to 
deliver  goods  by  a  certain  time,  and  have  paid  damages  upon  failing  to  do  so, 
they  may  call  on  the  defendant  to  make  good  such  loss.  However,  they  do  not 
appear  to  have  been  placed  in  any  such  circumstances.  The  contract  with  Bay- 
liss was  not  entered  into  till  after  they  had  complained  of  a  breach  of  contract 
CD  the  part  of  the  idefendant. 

The  plainti&,  therefore,  are  entitled  to  retain  their  verdict,  but  only  for  no- 
minal damages. 

Bule  absolute  to  reduce  the  verdict  to  nominal  damages. 


COOPBK  V.  BLANDY  and  Another.    May  30. 

The  plaintiff  oame  into  ooettpation  under  one  who  had  paid  rent  upon  distreBs  by  the 
defendant:  Held,  that  after  proof  of  this  faot,  the  plaintiir  was  estopped  to  dispute 
the  defendant's  title  to  the  rent,  notwithstanding  the  defendant  inadvertently  put  in 
evidence  a  document  which  showed  that  the  plaintiff's  predecessor  occupied  under 
»  lease  to  which  tiie  defendant  was  in  law  a  stranger. 

BsFLSViN.  The  defendant  Blandy  avowed  for  two  years  and  a  half  rent,  due 
from  the  plaintiff  as  tenant  to  Blandy,  under  a  demise  of  the  premises,  at  60/. 
a  year. 
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The  defendant  also  made  cognizanoe  as  bailiffs  of  James  Temple  Mansel; 

And  the  plaintiff  pleaded  non  ienuit. 

At  the  trial  it  appeared  that  the  plaintiff  had  obtained  possession  of  the  pre- 
mises (the  Three  Tans  tavern  in  Fetter  Lane)  from  Nightingale,  the  preoediDg 
occupier,  *and  had  taken  Nightingale's  stock;  that  Nightingale  sac-  |.^^0i 


eeeded  one  Perry,  and  Perry  one  Nelson. 

The  defendants  proved  that  Perry  had  paid  rent  to  Blandy  nnder  a  distress 
in  February,  1829,  and  Nightingale  in  February,  1881. 

The  defendants  then  put  in  evidence  a  de^  of  October,  1809,  by  which 
James  Temple  Mansel  and  his  wife  demised  the  premises  to  Nelson  for  thirty- 
one  years. 

It  appeared,  however,  that  in  1809  and  previously,  the  legal  interest  in  the 
premises  was  in  Alexander  and  Barclay,  the  trustees  under  Mr.  and  Mrs.  Man- 
sePs  marriage  settlement;  and  that  Alexander,  as  agent  for  the  Mansels,  had 
often  received  the  rent  from  Nelson. 

Mansel  and  his  wife  died  in  1825;  and  in  April,  1826,  under  a  decree  of  the 
Master  of  the  Rolls,  Alexander  and  Barclay  conveyed  the  fee  simple  in  the  pre- 
mises to  the  defendant  Blandy,  to  whom  Mansel  and  his  wife  were  largely  in- 
debted. 

The  jury  having  found  a  verdict  for  the  defendants, 

Atcherley,  Seijt.,  pursuant  to  leave  given  at  the  trial,  moved  to  set  it  aside 
and  enter  a  verdict  for  the  pluntiff,  on  the  ground  that  the  defendants,  after 
showing  that  the  plaintiff  occupied  the  premises  by  virtue  of  the  lease  granted 
by  Mansel  and  wife  in  1809,  ought,  in  order  to  justify  a  distress  for  rent,  to  hare 
gone  on  and  have  shown  a  conveyance  of  the  reversion  from  Mansel  and  wife 
to  the  defendant  Blandy. 

Mereioetkerj  Serjt.,  showed  cause.  The  plaintiff,  having  come  in  under  Peny 
and  Nightingale,  must  stand  in  the  same  situation  with  respect  to  title  as  his 
predecessors.  Now  Perry,  in  1829,  and  Nightingale  in  1831,  submitted  to  pay 
rent  under  a  distress  made  by  Blandy :  after  payment  under  such  circumstances 
they  '''were  estopped  to  dispute  Blandy's  title;  and  therefore  the  plaintiff,  ^t'j'i 
claiming  under  them,  is  estopped  also.  Where  a  lessor's  estate  has  ex-  ^  -' 
pired,  and  the  lessee  is  exposed  to  another  claimant,  he  may  in  some  cases,  set 
up  those  facts  against  the  lessor's  claim :  Rogers  v.  Pitcher,  6  Taunt.  202.  Bat, 
here,  there  is  no  other  claimant,  nor  any  evidence  that  Blandy's  interest  has 
expired.  In  Rennie  v,  Robinson,  1  Bingh.  147,  where  A.  hired  apartments  by 
the  year  of  B.,  B.  idTterwards  let  the  entire  house  to  C,  who  sued  A.  in  an  ac- 
tion of  use  and  occupation,  for  the  hire  of  the  apartments,  it  was  held  that  A. 
could  not  impeach  G.'s  title;  and  Doe  v.  Parker,  Peake's  Evid.  283^  5th  edit, 
is  to  the  same  effect. 

Atcherley  and  Kdly  in  support  of  the  rule. 

The  plaintiff  and  his  predecessors,  Perry  and  Nightingale,  stand  in  the  situa- 
tion of  Nelson,  the  original  lessee  under  the  lease  of  1809,  from  whom  they 
claim.  And,  as  Nelson  would  have  been  estopped  to  dispute  the  title  of  Man- 
sel and  wife,  the  lessors  in  that  lease,  or  of  any  who  claim  under  Mansel  and 
wife,  so  is  the  plaintiff.  But  the  rule  of  estoppel  goes  no  further :  they  may 
dispute  the  title  of  a  stranger ;  and,  upon  the  evidence  in  this  case,  the  avow- 
ant is  a  stranger  to  Mansel  and  wife.  The  payment  of  rent  is  only  prim4  facie 
evidence  of  admission  of  title,  which  may  afterwards  be  rebutted  by  the  parties 
showing  it  was  paid  under  a  mistake.  And,  even  if  it  should  be  thought  that, 
after  such  payments,  the  plaintiff  was  estopped  to  produce  evidence  infirmatory 
of  the  avowant's  title,  yet,  when  the  avowant  has  himself  shown,  by  the  deeds 
he  has  given  in  evidence,  that  he  has  no  title  to  distrain,  the  plaintiff  may 
take  advantage  of  what  appears  on  the  ^avowant's  own  showing.  Here  r^^fgx 
the  avowant  has  shown  that  the  plaintiff  occupied  the  premises  by  ^  "^ 
virtue  of  a  lease  from  Mansel  and  wife ;  and  he  has  shown  no  conveyance  of 
the  reversion  from  Mansel  and  wife  to  himself;  no  confirmation  of  the  lease, 
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nor  any  attorament  by  the  plaintiff.  Upon  his  own  showing,  therefore,  he 
has  no  title  to  distrain;  and,  being  destitute  of  such  title,  he  falls  within 
the  role  established  in  Rogers  v.  Pitcher.  In  Fenner  v,  Dnplock,  2  Bingh.  10, 
it  was  held,  that  payment  of  rent  by  a  lessee  to  a  lessor  after  the  lessor's 
title  had  expired,  and  after  the  lessee  had  notice  of  an  adverse  claim,  did 
not  amonnt  to  an  acknowledgment  of  title  in  the  lessor,  or  to  a  virtnal  at> 
tomment,  unless,  at  the  time  of  payment,  the  lessee  knew  the  precise  nature 
of  the  adverse  claim,  or  the  manner  in  which  the  lessor's  title  had  expired. 

TiNDAL,  G.J.  I  am  unable  to  perceive  any  sufficient  ground  for  exempting 
this  case  from  the  ordinary  rule  which  prevails  between  landlord  and  tenant, 
namely,  that,  where  a  party  has  enjoyed  land,  he  is  estopped  to  dispute  his  land- 
lord's title.  Here,  the  plaintiff  occupied  the  premises  in  question  from  1831 
to  1833.  The  avowant  distrains  and  avows  for  two  years  and  a  half's  rent ; 
and  all  he  is  bound  to  prove  under  the  avowry  is,  that  the  plaintiff  was  actually 
tenant  at  a  certain  rent,  and  that  the  rent  was  in  arrear.  It  is  immaterial  whe- 
ther the  plaintiff  occupied  under  a  lease,  or  as  a  tenant  from  year  to  year.  At 
the  trial  the  defendant  might  have  confined  himself  to  the  fact,  that  two  per- 
sons, Nightingale  and  Perry,  had  occupied  the  premises  from  1827  to  1880,  and 
had  paid  rent  to  him,  60^.  a  year  by  quarterly  payments.  Then,  upon  proving 
that  the  plaintiff  came  in  under  Nightingale  and  Perry,  the  law  would  have 
p^j^QI  implied  a  tenancy  from  year  to  year.  Had  '*'he  confined  his  proof  to  those 
I-  -"  facts,  the  payment  of  rent  to  Nightinsale  and  Perry  under  a  distress  would 
hare  been  such  an  acknowledgment  of  the  defendant's  title,  as  would  have  pre- 
cluded the  plaintiff,  coming  in  under  Nightingale  and  Perry,  from  raising  any 
dispute.  But  because  the  defendant  went  further,  and  unnecessarily  put  in 
eyidence  the  deed  of  1809,  it  is  contended  that  he  has  himself  shown  he  is  not 
entitled  to  the  rent.  That  deed  is  a  lease  made  by  Mansel  and  wife,  by 
which  they  demise  the  premises  to  Nelson,  to  hold  for  thirty-one  years ;  and  it 
is  orged  that  the  rent  paid  by  Nightingale  and  Perry,  was  paid  in  affirmance  of 
that  Tease,  and  that  the  tenants  may  now  say  to  their  landlord,  ''  We  require 
yon  to  go  on  and  show  a  conveyance  of  the  reversion  to  yourself."  Why  is  that 
necessary  ?  Nightingale  and  Perry  have  already  admitted  the  defendant's  title 
as  landlord.  If  they  apprehended  a  claim  from  any  other  quarter,  why  did  they 
not  dispute  his  title  when  he  levied  a  distress  for  rent  ?  Their  abstaining  from 
dispute  at  that  time,  is  an  admission  that  he  had  a  right  to  the  rent ;  and  why 
are  we  to  presume,  in  favor  of  one  who  has  admitted  the  landlord's  title  by  pay- 
ment of  rent  under  a  distress,  that  the  landlord  is  not  entitled  to  receive  it  ? 

Whether  or  not  such  a  payment  is  in  all  cases,  and  at  all  events,  an  estoppel 
which  precludes  the  occupier  from  showing  that  some  other  person  is  entitled| 
we  need  not  decide  here.  In  Rogers  v.  Pitcher  it  was  held,  that  under  some 
eircumstances  it  may  not  be  an  estoppel.  But  it  is  not  pretended  here  that  any 
other  person  is  entitled  to  the  rent ;  and  after  two  successive  tenants,  under 
whom  the  plaintiff  comes  into  possession,  have  admitted  the  defendant's  title, 
we  are  called  upon  to  say  he  has  none.  Before  calling  on  us  to  come  to  any 
BQch  conclusion,  the  plaintiff  should  at  least  show  that  he  paid  the  rent  to  the 
r^^01  d®^®°^^°^  ^7  mistake,  and  that  *some  other  person  is  entitled  to  receive 
1>  -*  it.  So  far  from  that,  there  was  every  reason  for  supposing  that  the  right 
to  distrain  was  with  the  defendant.  He  had  purchased  the  property,  and  under 
that  purchase  he  might  be  in  possession  of  some  other  deed,  which,  under  the 
eircumstances,  he  was  not  bound  to  produce  at  the  trial.  And  the  evidence 
showed,  either  that  the  plaintiff  was  dealing  with  the  defendant  as  purchaser  in 
fee  of  the  property,  or  that  the  lease  of  1809  was  made  by  persons  who  had  no 
right  to  grant  it,  and  then  Nightingale  and  Perry,  in  whose  place  the  plaintiff 
stood,  were  only  tenants  from  year  to  year. 

Here,  therefore,  we  have  a  person  who  has  enjoyed  the  land ;  whose  prede« 
eessors  have  admitted  the  landlord's  title ;  but  who,  when  called  upon  to  pay 
lent^  aays^  <<  Because  the  landlord  has  put  in  evidence  a  deed  which  raises  a 
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doubt,  bat  does  not  necessarily  militate  with  a  right  to  distrain,  I  ought  to  be 
exempted  from  the  payment  of  rent.''  He  cannot  be  permitted  to  exonerate 
himself  by  such  an  argument,  and  therefore  the  rule  must  be  discharged. 

Park,  J.  The  argument  at  the  bar  turns  on  the  &llacy  of  assuming  that 
the  rule  of  law  which  precludes  a  tenant  from  disputing  his  landlord's  title,  is 
an  exception  to  the  general  principle,  under  which  the  actor  in  a  cause  is  re- 
quired to  establish  his  claim ;  whereas  it  is  itself  a  general  rule,  to  which  the 
cases  cited,  as  Rogers  v.  Pitcher,  Fenner  v.  Duplock  and  others,  are  cases  of 
exception.  In  those  cases,  the  title  of  the  lessor  had  expired,  and  other  per- 
sons were  entitled  to  the  rent.  Here,  the  rent  has  been  paid  constantly  to  the 
same  person,  and  no  other  has  put  in  any  claim.  It  is  a  bare  case  of  a  tenant 
who  has  paid  rent  to  the  only  person  who  claims  to  be  landlord.  Nightingale 
and  Perry  never  paid  to  any  but  the  defendant,  and  the  plaintiff  stands  in  the 
same  situation  as  Nightingale  and  '''Perry.  The  defendant  introduced  r^^v] 
the  deed  of  1809  unnecessarily  :  he  might  have  rested  his  case  with  the  ^  -' 
payments  by  Nightingale  and  Perry,  and  the  assignments  to  the  plaintiff. 
Then,  Panton  v.  Jones,  3  Campb.  372,  is  in  point.  There,  the  defendant  had 
never  paid  rent  personally  to  the  plaintiff,  and  she  did  not  give  strict  evidence 
of  title;  but  it  was  proved,  that  in  January,  1811,  the  defendant  being  in  pos- 
session of  the  premises,  she  distrained  on  his  goods  for  39^.  18«.,  stated  to  be 
arrears  of  rent  then  due  from  him  to  her  as  his  landlady.  He  did  not  replevy, 
and  the  goods  were  sold  to  satisfy  the  rent.  It  Was  contended  on  behalf  of  the 
defendant,  that  payment  under  the  distress  was  no  acknowledgment  of  a  tenancy 
by  the  party  submitting  to  it.  But  Bayley,  J.,  said,  <'  I  have  no  doubt  that 
submitting  to  a  distress  acknowledges  the  tenancy.  The  landlord,  after  dis^ 
training,  cannot  bring  an  ejectment ;  and  the  occupier,  if  he  does  not  replevy, 
I  think,  is  precluded  from  denying  the  title  of  the  landlord." 

Here  there  have  been  three  distresses ;  one  upon  Perry,  and  two  upon  Night- 
ingale, all  in  the  name  of  Blandy,  the  defendant.  His  title  was  never  disputed 
by  them,  and  there  is  no  one  to  claim  in  opposition  to  it.  The  law  and  justice 
of  the  case  coincide,  and  the  rule  must  be  discharged. 

Gaselek,  J.  The  question  is,  whether  or  not  the  plaintiff  was  tenant  to  the 
defendant ;  and  all  the  facts  disclosed  go  to  prove  the  affirmative.  In  1827,  it 
appears  that  Blandy  was  seised  of  the  freehold  of  the  premises  in  question, 
which  before  that  time  had  been  vested  in  the  trustees  under  the  marriage  set- 
tlement of  Mr.  and  Mrs.  Mansel.  He  finds'  in  occupation  of  the  '''pre-  r^M-] 
mises.  Perry,  who  is  succeeded  by  Nightingale ;  they  both  pay  the  rent  ^  ^ 
which  is  claimed  as  the  defendant's,  and  after  so  paying  it  upon  distress,  with- 
out objection,  they  would  not  be  permitted  to  dispute  his  title.  It  is  contended, 
however,  that  they  occupied  under  a  lease  granted  by  Mr.  and  Mrs.  Mansel,  in 
1809,  with  which,  although  the  lessors  had  not  the  legal  estate  in  them,  the 
trustees  never  interfered.  But  the  defendant  is  still  entitled  to  the  freehold 
under  the  conveyance  of  1827 ;  and  the  occupiers  having  admitted  his  title, 
while  no  other  person  has  put  in  any  claim,  it  is  immaterial  to  the  present  de- 
cision, whether  they  occupied  as  tenants  from  year  to  year,  or  for  a  longer  term. 
There  is  no  reason  for  setting  aside  the  verdict. 

BosANQUST,  J.  I  am  of  the  same  opinion.  The  plaintiff  is  in  the  same 
situation  as  Nelson,  who  preceded  Nightingale  and  Perry.  The  defendant 
distrained  on  them,  and  his  rent  was  paid  subsequently  to  the  distress :  this 
amounts  to  an  acknowledgment  of  a  tenancy  at  the  rent  for  which  the  distress 
was  made ; — whether  for  one  or  more  years,  it  does  not  show.  As  a  general 
rule,  it- is  not  competent  to  a  tenant,  after  submitting  to  a  distress,  or  payment 
of  rent,  to  dispute  his  landlord's  title.  There  are  exceptions,  indeed,  to  that 
rule,  but  this  case  is  not  one  of  them.  It  is  not  the  case  where  a  paramoant 
claim  has  been  established ;  the  landlord's  title  has  not  expired ;  nor  has  there 
been  any  payment  by  mistake.  It  is  nothing  more  than  the  case  of  a  tenant 
picking  a  hole  in  the  title  of  a  person  to  whom  his  predecessors  have  paid  rent 
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without  objection.  But  it  is  said,  that  though  a  tenant  cannot  dispute  his 
landlord's  title,  here  the  defendant  has  himself  shown  that  the  plaintiff  is  not 
his  tenant.  It  appears,  however,  that  the  lease  unnecessarily  disclosed,  was  one 
1^531  ^^^^^  ^^^  lessors  had  no  legal  title  to  grant ;  and  rent  haying  '*'been  paid 
L  -*  to  the  defendant  under  a  distress,  it  was  not  incompatible  with  that  leasei 
that  there  might  be  a  subsequent  deed  between  the  occupiers  and  the  defendant. 
But  at  all  eyents  the  payment  of  rent  under  the  distress  establishes  his  title  as 
landlord,  and  the  liability  of  the  parties  distrained  on,  as  tenants,  holding  the 
premises  at  the  rent  for  which  the  distrainor  avows.  In  such  a  case,  according 
to  Panton  v.  Jones,  the  estoppel  is  reciprocal.  Batlet,  J.,  says,  <<  I  have  no 
doubt  that  submitting  to  a  distress  acknowledges  the  tenancy :  the  landlord, 
after  distraining,  cannot  bring  an  ejectment ;  and  the  occupier,  if  he  does  not 
replevy,  I  think,  is  precluded  from  denying  the  title  of  the  landlord.^' 

Rule  discharged. 

>  See  Fleming  and  Others  v.  Gooding,  10  Bingh.  649. 


IRVING  V.  CLEGG  and  Another.    Ma^/  31. 

Agreement  to  proceed  to  the  East  Indies,  and  there  load  a  full  and  complete  cargo;  the 
fore-cabin  to  be  filled  with  light  goods ;  freight  il.  16«.  per  ton  of  20  owt  for  sugar, 
coffee,  and  rice,  and  for  pepper  at  18  cwt.  to  the  ton ;  100  tons  of  rice  or  sugar  to  be 
shipped  preTious  to  any  other  part  of  the  loading  to  ballast  the  Teasel :  Held,  that  the 
owner  was  obliged  to  furnish  what  further  ballast  was  necessary,  and  that  the 
freighter,  after  shipping  the  100  tons  of  rice  or  sugar,  was  at  liberty  to  complete  the 
cargo  with  light  goods. 

Assumpsit  on  a  charter-party,  by  which  it  was  agreed  that  the  ship  Eliza^ 
then  lying  at  Bristol,  and  of  the  Durden  of  323  tons  or  thereabouts,  should 
take  in  and  receive  all  such  lawful  goods  as  might  be  sent  alongside,  but  not  ex- 
ceeding 300  tons  of- dead  weight;  and,  being  so  loaded,  should  proceed  there- 
with to  Batavia,  and  there,  or  at  Sourabaya,  discharge  the  same ;  and  being  un- 
loaded, should,  at  a  port  or  ports  in  Sumatra  or  Java,  both  or  either,  load  a  full 
r*541  ^^^  complete  cargo  of  merchandise,  the  fore-cabin  or  *diniog-room  in- 
^  ^  eluded  to  be  filled  with  light  goods,  which  the  defendants  bound  them- 
selves to  ship,  not  exceeding  what  the  vessel  could  reasonably  stow  and  carry 
over  and  above  her  tackle,  apparel,  provisions,  and  furniture;  and,  being  so 
loaded,  should  therewith  proceed  to  Deal  for  orders,  whether  to  discharge  at  Lon- 
don, Rotterdam,  or  Antwerp,  or  so  near  thereunto  as  she  might  safely  get,  and 
deliver  the  same  on  being  paid  freight  for  the  outward  cargo  300/.,  and  for  the 
homeward  cargo  at  and  after  the  rate  of  4/.  15s.  per  ton  of  20  cwt.  for  sugar, 
coffee,  and  rice,  and  for  pepper  at  18  cwt.  to  the  ton,  nett  weight  at  the  kins's 
beam,  the  tare  of  the  sugar  not  to  exceed  6  per  cent. ;  and  for  all  other  goods, 
except  those  already  mentioned,  in  just  and  fair  proportion  according  to  the  East 
India  Company's  scale  of  tonnage ;  restraints  of  princes  and  rulers  during  the 
voyage  always  excepted.  It  was  further  agreed,  that  100  tons  of  rice  or  sugar 
should  be  shipped  previous  to  any  other  part  of  the  loading,  to  ballast  the  vessel, 
and  keep  her  in  proper  trim  for  the  voyage ;  and  that  the  defendants  should  have 
permission  to  send  a  supercargo. 

Breach,  that  defendants  did  not,  nor  would,  load  or  ship  on  board  the  said 
vessel  a  full  and  complete  cargo  of  merchandise,  according  to  the  tenor  and 
effect  of  the  said  charter-party  and  their  said  promise  and  undertaking,  either  at 
the  said  port  called  Sourabaya,  or  at  any  other  port  or  ports  in  Sumatra  or  Java; 
bat  wholly  refused  and  neglected  so  to  do;  and,  on  the  contrary  thereof,  the 
defendants  loaded  and  shipped  on  board  the  said  vessel  a  small  and  insufficient 
cargo,  being  less  than  a  full  and  complete  cargo  by  divers,  to  wit,  100  tons,  and 
wholly  neglected  and  refused  to  make  up  the  deficiency  in  the  said  cargo,  or  to 
ship  any  more  merchandise  on  board  the  said  vessel,  either  at  the  said  port 
called  Sourabaya,  or  at  any  other  port  or  ports  in  Sumatra  or  Java :  by  means 
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whereof  the  plaintiff  lost  '^'and  was  deprived  of  a  large  sum  of  money,  P551 
to  wit|  the  Bum  of  500^.  for  freight,  which  might,  and  otherwise  would,  ^  ^ 
have  accrued  to  the  plaintiff,  if  the  defendants  had  loaded  on  board  the  said  ship 
such  a  cargo  as  thej  ought  to  have  loaded  according  to  the  terms  of  the  said 
charter-party. 

Upon  this  charter-party  it  was  contended  at  the  trial,  that  the  defendants 
should  have  shipped  a  full  cargo,  so  assorted  and  so  complete  as  to  render  it  un- 
necessary for  the  plaintiff  to  ship  any  ballast.  It  was  proved,  however,  that, 
though  the  ship  was  fully  loaded,  the  defendants  had  stowed  such  a  proportion 
of  pepper  as  to  render  it  necessary  for  the  master  to  ship  thirty-six  tons  of  stone 
ballast  for  the  safety  of  the  vessel,  in  addition  to  the  100  tons  of  rice. 

A  verdict  having  been  obtained  by  the  plaintiff  for  130/.  4«.  Sd,  on  a  count 
for  demurrage, 

Wilde,  Serjt.,  pursuant  to  leave  given  at  the  trial,  moved  to  increase  the 
damages  by  the  sum  of  380Z.  freight  for  the  thirty-six  tons  thus  devoted  to  bal- 
last, as  he  contended,  by  the  default  of  the  defendants.  He  referred  to  Wallace 
V.  Small,  1  M.  &  M.  446  (not  reported  as  to  this  point),  where,  under  a  cove- 
nant to  ship  a  full  and  complete  cargo  in  the  usual  and  customary  manner,  the 
defendant  loaded  a  full  cargo,  but  with  such  a  proportion  of  heavy  goods  that 
the  ship  was  improperly  burdened  beyond  her  tonnage ;  and  Lord  Tentebdin, 
C.  J.,  having  left  it  to  the  jury  to  say  whether  such  a  mode  of  loading  was  per- 
missible, the  jury  gave  damages  for  the  excess. 

A  rule  nisi  having  been  granted, 

Spankie  and  Coleridge,  Serjts.,  showed  cause:  Under  the  terms  of  this  charter- 
party,  the  defendants  had  a  right  to  load  goods  of  whatever  description  they 
pleased,  *provided  they  shipped  100  tons  of  rice  or  sugar  previous  to  any  r^fj^-x 
other  part  of  the  lading.  If  it  were  not  intended  that  the  defendants  ^  -' 
should  have  this  option,  it  had  been  unnecessary  to  enumerate  the  rate  of  freight 
for  the  coffee,  rice,  pepper,  and  other  goods :  it  had  been  sufficient  to  require 
that  the  plaintiff  should  have  so  much  freight  for  the  entire  ship.  In  WalUoe 
V,  Small,  the  ship  was  to  be  loaded  in  the  manner  usual  and  customary  at  the 
port  of  Calcutta.  So  in  Benson  v,  Schneider,  7  Taunt.  272,  the  ship  was  to  have 
a  full  cargo  of  cotton  pressed  according  to  the  practice.  Here,  no  usage  of  load- 
ing has  l^en  referred  to,  either  in  the  charter-party  or  on  evidence.  Hunter  v. 
Fry,  2  B.  &  Aid.  421,  only  decided  that  where  a  ship  is  to  have  a  full  cargo, 
the  question  of  fulness  is  not  to  be  determined  by  a  loose  recital  in  the  charter- 
party,  which  describes  her  to  be  of  a  certain  number  of  tons,  or  thereabouts. 
But  in  Moorsom  v.  Page,  4  Campb.  103,  where,  by  a  charter-party,  the  freighter 
covenanted  to  provide  for  the  ship  a  full  and  complete  cargo,  consisting  of  cop- 
per, tallow,  and  hides,  or  other  goods,  on  which  separate  rates  of  freight  were  to 
be  paid,  it  was  held,  that,  having  supplied  her  with  as  large  a  quantity  of  tallow 
and  hides  as  she  chose  to  take  on  board,  he  was  not  bound  to  provide  any  cop- 
per, although,  for  the  want  of  it,  the  ship  was  obliged  to  keep  in  her  ballast, 
and  did  not  make  so  advantageous  a  freight  as  she  otherwise  would  have  done. 

To  the  same  effect  is  Abbott  on  Shippmg,  287.  Boocus  de  navibus  et  naolo 
(notes),  p.  72  to  75. 

Wilde  and  Talfourd,  Serjts.,  in  support  of  the  rule.  It  may  be  collected 
from  this  charter-party,  that  the  intention  of  the  parties  was  that  the  ship  should 
be  made  available  to  the  extent  of  her  burden,  to  earn  freight.  And  this  espe- 
cially appears  from  the  stipulation  that  the  ^defendants  should  first  put  puKfi 
in  100  tons  of  rice  or  sugar  to  supersede  the  necessity  of  ballast,  and  ^  *' 
that  the  fore-cabin  should  be  filled  with  light  goods.  The  stipulation  as  to  the 
early  shipping  of  rice  or  sugar  would  have  been  unnecessary,  if  the  owner  was 
to  renounce  any  portion  of  freight  for  the  stowage  of  ballast.  In  Moorsom  r. 
Pace,  there  was  no  such  stipulation  that  the  freighter  should  supply  the  place 
of  ballast  by  goods  of  a  certain  description.  Our,  adv.  vuU. 

TiNDAL^  0.  J.    The  question  whether  the  Eliza  has  been  loaded  with  a  full 
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and  complete  oargo  upon  her  homeward  Toyage,  appears  to  us  to  depend  upon 
the  construction  which  is  to  be  put  upon  the  terms  of  the  charter-party  itself; 
for  as  to  any  customary  mode  of  loading  upon  the  voyage  described  in  the 
charter-party,  none  such  is  either  referred  to  by  the  charter,  nor  is  any  such 
found  by  the  jury. 

Now,  looking  to  the  terms  of  the  charter-party  alone,  it  appears  to  us,  that  if 
it  had  not  been  for  the  insertion  of  the  stipulation  at  the  end,  this  case  would 
bsTe  been  governed  by  the  decision  in  Moorsom  v.  Page,  4  Camp.  103  ;  and 
that  it  would  have  been  clear  that,  under  the  agreement  by  the  freighter  to 
furnish  a  full  and  complete  cargo  of  merchandise,  with  the  subsequent  enume- 
ration of  the  rate  of  freight  for  sugar,  coffee,  rice,  pepper,  "  and  all  other 
goods,"  the  freighter  would  be  at  liberty  to  loaid  the  ship  with  whatever  goods 
and  in  whatever  proportion  he  thousht  proper ;  and  that  the  loss  of  freight,  if 
any  loss  arose  from  the  necessity  of  putting  ballast  into  the  ship,  would  be  a 
loss  that  must  fall  on  the  owner. 

Bat  the  question  arises  upon  the  stipulation  at  the  end  of  the  charter-party, 
by  which  the  merchant  undertakes  to  ship  100  tons  of  rice  or  sugar  previous  to 
r*581  ^°^  '''other  part  of  the  lading ;  "  to  ballast  the  vessel,  and  keep  her  in 
I-  -*  proper  trim  for  the  voyage."  And  the  question  is,  whether,  under  this 
stipulation,  the  freighter  is  bound  to  make  up  a  full  cargo  of  other  articles  in 
Buch  proportions  that  freight  shall  be  payable  for  the  whole  tonnage  of  the  ship; 
or  whether  he  may  load  a  full  cargo  of  the  lightest  commodities,  and  if  any 
balkst  is  then  wanting,  it  must  be  put  in  by  the  master,  and  occasion,  pro  tanto, 
a  loss  of  freight.  And  we  think  the  latter  is  the  true  construction  of  the  agree- 
ment In  the  first  place,  it  is  consistent  with  the  very  terms  employed  by  the 
parties ;  and  it  is  in  some  violence  to  those  terms,  to  hold  them  to  extend  to 
136  tons,  or  to  anv  other  quantity  that  might  be  found  necessary  to  ballast  the 
ship.  If  the  parties  had  intended  so  uncertain  a  quantity,  we  think  they  might 
have  expressed  themselves  to  that  effect.  In  the  next  place,  it  is  the  duty  of 
the  owner  to  find  proper  ballast  for  the  ship,  in  order  to  make  her  trim  for  her 
voyage ;  the  agreement  in  question,  therefore,  is  an  agreement  made  for  the 
benefit  of  the  owner,  as  it  relieves  him  from  so  much  of  the  obligation  as  is 
usually  thrown  upon  him,  and  insures  him  a  freight  for  what  would  otherwise 
be  unproductive.  But  it  leaves  the  owner  still  liable  to  that  obligation,  except 
so  far  as  the  special  agreement  will  extend,  which  here,  by  the  very  terms  of  it, 
is  to  100  tons  only. 

We  therefore  think,  that  for  any  ballast  that  was  necessary  beyond  this,  the 
owner  is  bound  to  supply  it ;  and  that  the  freighter  has  not  stipulated  in  any 
way  that  he  will  pay  freight  for  the  tonnage  of  such  additional  oallast ;  or,  in 
other  words,  that  he  was  at  liberty  to  select  a  full  and  complete  cargo  out  of 
such  articles  as  he  pleased,  after  first  putting  the  100  tons  of  rice  for  ballast. 

Bule  for  increasing  the  damages  discharged. 


[♦^9]  ♦MEEKIN  v.  WHALLEY.    June  2. 

Befendaat,  on  being  sued,  paid  the  debt,  but  refused  to  pay  costs ;  plaintiff's  attorney 
proceeded  to  trial,  and  issued  execntion  for  them ;  but  being  nncertifioated,  and  the 
plaintiif  having  made  him  no  adrances,  the  Conrt  stayed  the  proceedings. 

The  defendant,  being  sued  for  a  debt  due  from  him  to  the  plaintiffs,  paid  the 
debt  to  Paaman,  who  acted  as  the  plaintiff's  attorney,  as  soon  as  the  writ  was 
served,  but  refused  to  pay  the  costs. 

The  attorney  proceeded  with  the  action,  in  order  to  recover  the  costs ;  but 
at  the  trial  of  the  cause,  the  defendant  apprised  Pasman  that  the  payment  of 
costs  was  resisted  because  he  was  not  in  a  capacity  to  act,  having  omitted  to 
enrol  himself  as  an  attorney  of  the  Court  of  Common  Pleas,  or  to  take  out  his 
certificate  for  the  year  in  which  the  action  was  commenced. 
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Pasman  had  been  admitted  before  the  secondary,  bat  had  never  taken  the 
parchment  instrument  of  admission  to  the  clerk  of  the  warrants ;  and  his  name 
was  not  found  in  the  book  kept  by  that  officer,  and  containing  a  list  of  the  at- 
torneys who  are  daly  admitted. 

He  had  taken  out  a  certificate  on  the  15th  of  January,  1833,  but  none  snbse- 

2uently,  till  March,  1834.  The  certificate  of  January,  1833,  according  to  37 
K  3,  c.  90,  s.  26,  28,  expired  on  the  Ist  of  November,  1833,  and  this  action 
was  commenced  in  the  December  of  that  year. 

A  verdict  having  been  taken  for  the  plaintiff,  and  execution  having  issned, 

Wilde,  Serjt.,  upon  affidavit  of  the  foregoing  facts,  obtained  a  rule  nisi  to 
stay  the  proceedings,  on  the  ground  that  this  execution  was  sued  out  for  costs, 
ana  that  Pasman,  not  being  qualified  to  act  as  an  attorney,  was  not  entitled  to  re> 
ceive  costs.  By  the  37  G.  3,  c.  90,  s.  31,  it  is  enacted,  that  *'  any  person  ad- 
mitted, sworn,  and  enrolled  in  any  of  the  said  Courts  as  therein  *men-  p^cgQ-. 
tioned,  who  shall  neglect  to  obtain  his  certificate  thereof,  in  the  manner  ^  ^ 
before  directed,  for  the  space  of  one  whole  year,  shall  from  thenceforth  be  in- 
capable of  practising  in  his  own  name,  or  in  the  name  of  any  other  person,  in 
any  of  the  said  Courts,  by  virtue  of  such  admission,  entry,  and  enrolment ;  and 
the  admission,  entry,  and  enrolment  of  such  person,  in  any  of  the  said  Courts, 
shall  be  from  thenceforth  null  and  void.'' 

Taf/ourdf  Serjt.,  who  showed  cause,  after  citing  and  distinguishing  Tinoent 
V.  Holt,  4  Taunt.  452,  Paterson  v.  Powell,  3  M.  &  Scott,  195,  and  Latham  v, 
Hyde,  1  Cr.  &  Mee.  128,  relied  on  Reeder  v.  Bloom,  3  Bingh.  9,  as  ezpreaslj 
in  point.  There  it  was  held,  that  the  circumstance  that  the  plaintiff's  cause 
had  been  conducted  by  one  who  was  not  an  attorney,  did  not  deprive  the  plain- 
tiff of  his  right  to  full  costs  against  the  defendant. 

He  contended,  also,  that  an  application  to  the  discretion  of  the  Court  was  too 
late,  after  execution  issued ;  and  that  Pasman  was  not  the  attorney  on  record. 

Wilde  relied  on  Paterson  v,  Powell,  where  a  cause  in  this  Court  had  been 
tried,  and  a  verdict  found  for  the  plaintiff,  which  was  afterwards  set  aside,  on 
the  ground  that  the  contract  upon  which  the  plaintiff  sued  was  illegal  and  void. 
After  the  rule  for  a  new  trial  was  made  absolute,  it  appeared  that  the  defence 
had  been  conducted  by  an  attorney  of  the  Court  of  King's  Bench,  acting  in  the 
name  of  one  who  had  for  some  years  ceased  to  be  an  attorney  of  this  Coait 
And  the  plaintiff  was  permitted  to  discontinue  without  payment  of  costs,  except 
as  to  so  much  money  as  might  be  found  to  have  been  paid  by  the  defendant  to 
his  attorney  on  account  of  the  suit.  In  Boeder  v.  Bloom,  the  Court  assumed 
the  plaintiff  to  have  paid  money  in  advance  to  *the  person  who  acted  as  p^^^-i 
his  attorney ;  no  advance  had  been  made  in  the  present  case ;  the  plain-  ^  ** 
tiff  had  been  paid  his  debt }  and  the  person  who  assumed  to  act  as  his  attorney 
was  proceeding  for  costs  which,  not  being  an  attorney,  he  was  not  entitled  to 
receive.  Beeder  v.  Bloom  was  doubted  in  Young  v.  Dowlman,  3  Younge  k 
Jer.  24. 

TiNDAL,  C.  J.  We  may  decide  this  question  without  touching  in  any  waj 
the  authority  of  Boeder  v.  Bloom.  There,  the  cause  went  on  for  the  benefit  of 
the  client.  Here,  after  the  payment  of  the  debt  by  the  defendant,  the  cause 
proceeded  solely  for  the  benefit  of  the  person  who  had  acted  as  the  plaintiff's 
attorney ;  but  who,  when  he  sued  out  the  writ,  had  neither  been  enroUed  as  an 
attorney  of  this  Court,  nor  had  he  taken  out  his  certificate  for  the  year  in  which 
the  suit  was  commenced  and  carried  on.  Those  omissions  were  matters  within 
his  own  knowledge,  as  was  the  payment  of  the  debt  by  the  defendant.  We 
think,  therefore,  that  this  is  a  case  in  which,  applying  our  discretion  in  the 
construction  of  the  statute  37  6.  3,  we  ought  not  to  allow  the  defendant  to 
pay  costs. 

Park,  J.  I  think,  on  the  ground  pointed  out  by  the  Chief  Justice,  this  case 
is  distinguishable  from  Beeder  v.  Bloom, — a  decision  which  I  should  regret  to 
see  reversed. 
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Gasel^  J.  This  case  is  distinguishable  from  Reeder  v.  Bloom,  in  the  cir- 
camstances  that  the  debt  was  paid  to  the  plaintiff,  and  that  the  action  was  con- 
tinued only  to  recover  costs  for  one  who  was  not  entitled  to  receive  them  as  an 
attorney. 

r^^oi  '^  ^^^  ^^^''^  ^^  ^^®  warrants  has  no  means  of  knowing  *when  an 
L  ^  attorney  is  admitted,  I  think  it  the  duty  of  the  attorney  to  take  the 
admission  parchment  to  the  clerk  of  the  warrants ;  and  that  the  attorney  is  not 
enrolled  until  his  name  is  entered  on  that  officer's  book.  It  is  not  necessary, 
however,  to  decide  that  point,  because  Putnam  was  also  unprovided  with  the 
certificate  required  by  37  G.  3,  o.  90. 

BosANQUET,  J.  I  am  of  the  same  opinion.  It  is  not  necessary  to  touch 
Reeder  v.  Bloom  ;  because  here,  the  action  having  been  proceeded  with  solely 
for  the  benefit  of  the  party  who  acted  as  the  plaintiff's  attorney,  in  order  to 
obtain  the  benefit  sought,  he  ought,  at  least,  to  show  that  he  is  an  attorney. 

Rule  absolute. 


HUMPHREYS  v.  HARVEY.    June  5. 

The  book  of  the  clerk  of  the  warrants  is  the  proper  place  of  enrolment  for  the  name  of 
AD  attorney  of  the  Common  Pleas.  It  is  the  duty  of  the  attorney  to  cause  his  name 
to  be  enrolled ;  and  if  he  omits  to  do  so,  he  is  incompetent  to  obtain  costs,  though 
otherwise  duly  qualified  as  an  attorney. 

In  this  case,  after  a  verdict  had  been  found  for  the  defendant, 

Witdty  Serjt.,  obtained  a  rule  nisi  to  stay  proceedings  without  payment  of 
costs  to  the  defendant  or  his  attorney,  on  the  ground  that  the  defendant's 
attorney  had  never  been  duly  enrolled  an  attorney  of  this  Court.  As  to  which,  the 
facts  were,  that  he  had  signed  the  roll  on  which  attorneys  enter  their  names 
when  they  are  sworn  in  Court,  and  also  the  parchment  instrument  by  which  a 
Judge  authorized  his  admission ;  but  he  had  never  taken  this  instrument  to  the 
clerk  of  the  warrants,  in  order  to  his  name  being  enrolled  in  that  officer's 
r^AQi  '''book.  He  had  duly  taken  out  his  certificate,  and  enrolled  his  articles,  as 
L  ^-1    required  by  34  Q.  3,  c.  14,  s.  2. 

It  was  admitted  that  the  client  had  advanced  no  money  to  his  attorney  on 
account  of  expenses  in  this  cause. 

RahiiiMon  showed  cause,  on  an  affidavit  that  when  the  attorney  signed  the  roll 
in  Court,  upon  being  sworn  in,  he  was  told  by  the  officer  in  attendance  that  his 
admission  was  complete,  and  that  deponent  was  ignorant  of  the  usage,  if  any, 
to  enrol  admissions  with  the  clerk  of  the  warrants.  Also,  that  he  was  duly 
enrolled  an  attorney  of  the  Court  of  King's  Bench.     Robinson  relied,  first,  on 

Reeder  v.  Bloom,  3  Bingh.  9,  and v.  Sexton,  1  Dowl.  Pr.  Cas.  180 ;  but, 

being  apprised  by  the  Court  of  their  recent  decision  in  Meekin  v.  Whalley, 
ante,  p.  59,  contended  that  the  defendant's  attorney  had  done  all  that  was 
necessary  to  entitle  him  to  practise,  and  that  it  was  the  duty  of  the  clerk  of  the 
warrants  to  make  out  his  roll  of  attorneys  from  the  roll  signed  by  those  who 
are  sworn  in  Court,  and  not  the  duty  of  the  attorney  to  take  the  parchment  in- 
strument of  admission  to  the  clerk  of  the  warrants,  who  receives  no  fee  for 
entering  an  attorney's  name  in  his  book.  By  2  6.  2,  o.  23,  s.  6,  it  is  enacted, 
*^  That  the  Judges  of  the  said  Courts  respectively,  or  any  one  or  more  of  them^ 
shall,  and  they*  are  hereby  authorized  and  required,  before  they  shall  admit  such 
person  to  take  the  said  oath,  to  examine  and  inquire,  by  such  ways  and  means  as 
they  shall  think  proper,  touching  his  fitness  and  capacity  to  act  as  an  attorney ; 
and  if  such  Judge  or  Judges  respectively  shall  be  thereby  satisfied  that  such 
person  is  duly  qualified  to  be  admitted  to  act  as  an  attorney,  then,  and  not 
otherwise,  the  said  Judge  or  Judges  of  the  said  Court  respectively  shall,  and 
r*ai1  ^  ^^  *^^^  hereby  authorized  to  administer,  in  open  Court,  to  such  person 
L  ^^J    the  oath  hereinafter  directed  to  be  taken  by  attorneys }  and  after  such 
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oath  taken,  to  cause  bim  to  be  admitted  an  attorney  in  sncli  Court,  and  his 
name  to  be  enrolled  as  an  attorney  in  snch  Court,  without  any  fee  or  reward." 

The  words,  '<  the  Judges  are  to  cause  bis  name  to  be  enrolled,''  casts  the 
duty  on  the  Court,  and  not  on  the  attorney.  It  would  be  a  great  hardship  to 
deprive  the  defendant  of  his  costs  for  the  omission  of  a  formality,  of  the  neces- 
sity of  which  he  could  have  had  no  intimation.  [Tindal,  C.  J.  As  the  de- 
fendant never  can  be  liable  for  costs  to  his  attorney,  if  not  duly  admitted,  why 
is  the  plaintiff  to  pay  them  ?]  It  would  be  still  harder  to  cast  on  the  attorney 
the  expenses  incurred  for  his  client  in  the  progress  of  the  suit,  because  his  name 
is  omitted  in  the  officer's  book,  when  the  roll  signed  by  attorneys  at  the  time 
they  are  sworn,  shows  he  has  been  duly  admitted.  And  no  inconvenience  can 
have  been  occasioned,  because,  by  rule  of  the  Court  of  King's  Bench,  Hilary, 
8  G.  3,  every  attorney  residing  in  London  and  Westminster  is  obliged  to  enter 
his  address  in  a  book  in  the  Master's  office.  The  defendant's  attorney  has  been 
duly  admitted  in  the  Court  of  King's  Bench ;  and  by  34  G.  3,  c.  14,  a  party 
admitted  in  one  Court,  may  practise  in  other  Courts  without  paying  addition^ 
duty.     In  that  act  the  word  enrolled  does  not  occur. 

WUde,  in  support  of  his  rule,  contended  that  the  book  of  the  clerk  of 
the  warrants  was  the  only  place  of  enrolment  under  the  statute ;  and  as  that 
officer  could  have  no  means  of  knowing  the  address  of  a  person  lately  admitted, 
it  must  be  the  duty  of  such  person  to  take  his  admission  to  the  clerk  of  the 
warrants.  By  the  statute  (2  G.  2,  c.  23,  s.  5),  '^  No  person  shall  be  permitted 
*to  act  as  an  attorney  or  to  sue  out  any  writ  or  process,  or  commence,  r^cci 
carry  on,  or  defend,  any  action  or  actions,  unless  such  person  shall  be  ^  -* 
examined,  sworn,  admitted,  and  enrolled,  in  manner  therein  mentioned ;  and 
in  case  any  person  shall  sue  out  any  writ  or  process,  &c.,  as  an  attorney,  for,  or 
in  expectation  of  gain,  fee,  or  reward,  without  being  admitted  and  enrolled, 
every  such  person  is  thereby  made  incapable  to  maintain  any  action  for  any  fee 
reward,  or  disbursement  on  account  of  such  proceeding."  So  that  the  attorney, 
even  if  he  had  made  disbursements,  could  not  recover  them  at  the  hands 
of  the  defendant.     The  plaintiff,  therefore,  cannot  be  called  on  to  pay  them. 

Tindal,  C.  J.  It  is  with  some  regret  in  the  particular  case  that  I  come  to 
the  determination  which  the  language  of  the  act  compels.  The  question  is, 
whether,  when  an  attorney  has  not  been  duly  enrolled,  and  that  fact  is  brought 
to  our  knowledge,  we  can  assist  him  to  recover  costs  against  an  adverse  party, 
for  which  costs  he  could  not  maintain  an  action  against  his  own  client.  And  I 
am  of  opinion  we  cannot.  It  might  perhaps  be  a  hardship,  if  the  Court  could 
not  so  far  exercise  a  discretion  in  the  matter,  as  to  cover  advances  made  by  the 
client  in  the  course  of  the  cause,  and  Reeder  v.  Bloom  proceeded  on  the  general 
assumption,  that  in  the  course  of  a  cause  money  usually  passes  from  a  client  to 
his  attorney.  The  authority  of  that  case,  if  it  be  attempted  to  push  it  further, 
is  weakened  by  the  decision  in  Young  v.  Dowlman,  3  Younge  &  Jer.  24  ;  and 
that  brings  us  to  the  question  in  this  cause,  whether  the  enrolment  of  the  at- 
torney be  a  condition  precedent  to  his  recovering  costs.  It  has  been  provided 
that  an  attorney,  duly  admitted  of  one  Court,  may  be  admitted  to  another, 
^without  the  payment  of  any  additional  duty :  34  G.  3,  c.  14 ;  but  that  r^^gai 
brings  us  back  to  the  question,  what  is  a  due  admission  ?  and  we  cannot  *-  ^ 
hold  that  the  omission  of  the  word  enrolled  in  the  statute  34  G.  8,  c.  14,  is  a 
repeal  of  the  express  enactment  of  the  2  G.  2,  o.  23,  s.  5,  by  which  it  is  enacted 
that,  "  no  person  shall  be  permitted  to  act  as  an  attorney,  or  tcr  sue  out  a  writ, 
or  process,  or  to  commence,  carry  on,  or  defend  any  action  or  actions,  or  any 
proceedings,  either  before  or  after  judgment  obtained,  in  the  name  or  names  of 
any  other  person  or  persons,  in  his  Majesty's  Court  of  King's  Bench,"  unless 
such  persons  shall  have  been  <<  examined,  sworn,  admitted,  and  enrolled,  in 
manner  therein  mentioned." 

Sect.  13  prescribes  the  form  of  oath  to  be  taken ;  sect.  18,  the  place  of  en- 
rolment :  and  sect.  24  recapitulates,  "  that  in  case  any  person  shall,  in  his  own 
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name,  or  in  the  name  of  any  other  person^  sue  out  any  writ,  or  prooeas,  &c.,  as 
an  attorney  or  solicitor,  for  or  in  expectation  of  any  gain,  fee,  or  reward,  with- 
out being  admitted  and  enrolled  as  aforesaid,  every  such  person,  for  every  such 
offence,  shall  forfeit  and  pay  50/.  to  the  use  of  the  person  who  shall  prosecute 
him  for  the  said  offenoe ;  and  is  hereby  made  incapable  to  maintain  or  prosecute 
any  action  or  suit,  in  any  court  of  law  or  equity,  for  any  fee,  reward,  or  dis* 
bursements,  on  account  of  prosecuting,  carrying  on,  or  defending,  any  such 
action,  suit,  or  proceeding.'^ 

When,  therefore,  it  is  brought  to  the  knowledge  of  the  Court,  that  the  attor- 
ney has  not  been  duly  enrolled,  and  our  interference  will  not  be  prejudicid  to 
the  client,  we  cannot  allow  his  attorney  to  continue  proceedings  in  order  to  the 
recovery  of  costs,  in  a  case  where  the  attorney  could  not  recover  them  against 
his  own  client. 

Park,  J.  I  come  to  the  same  conclusion  with  regret,  in  this  particular  case^ 
P^-^  because  it  is  probable  that  when  *the  attorney  signed  the  oath  roll  upon 
I-  -^  being  sworn  in  this  Court,  he  thought  he  was  thereby  enrolled  an  at- 
torney. But  that  roll  is  not,  strictly  speaking,  the  roll  of  attorneys.  The  en- 
rolment required  by  the  statute  was  formerly  entered  on  rolls  of  parchment,  and 
now,  in  a  book,  alphabetically,  by  the  clerk  of  the  warrants.  If  there  were  no 
such  documents  to  refer  to,  how  could  the  Court,  when  called  on,  strike  an  at- 
torney off  the  roll  ?  Looking,  therefore,  to  the  words  of  the  statute,  and  dis- 
tingubhing  between  the  oath  roll,  and  the  enrolment  by  the  clerk  of  the  war- 
rants, I  think  we  must  make  this  rule  absolute.  Reeder  v.  Bloom  passed  on 
the  notion  that  money  is  always  advanced  by  a  client  to  his  attorney  in  the  pro- 

Sias  of  a  cause;  there  were  no  facts  incompatible  with  that  assumption  of  the 
urt ;  and  Patteson,  J.,  in  Young  v.  Dowlman  puts  the  case  upon  that  foot- 
ing.    Young  V.  Dowlman  is  decisive  in  the  present  case. 

Gaselee,  J.  The  roll  signed  by  the  attorney  in  Court,  upon  being  admitted, 
IS  a  roll  containing  merely  the  names  of  those  who  are  sworn,  without  their 
address.  The  parchment  instrument  of  admission  signed  by  the  Judge,  con- 
tains the  attorney's  address ;  and  that  instrument  he  ought  to  take  to  the  clerk 
of  the  warrants,  and  have  his  name  and  address  enrolled,  pursuant  to  the  statute^ 
in  that  officer's  book. 

BosANQUET,  J.  The  attorney  for  the  defendant  not  having  been  enrolled  in 
the  manner  required  by  law,  was  not  authorized  to  practise  as  an  attorney,  and 
could  not  have  recovered  from  his  client  any  fees  or  disbursements.  Costs  when 
recovered  are  paid  for  the  benefit  of  the  suitor,  and  the  Court  will  not  enforce 
the  payment  by  the  opposite  party  where  the  suitor  has  not  incurred  any  expense 
P^^^  or  liability.  Reeder  v.  Bloom  ^passed  on  the  ground  of  an  assumed  ad- 
l^^i  vance  by  the  client  to  his  attorney.  And  in  Young  v.  Dowlman,  where 
it  appeared  that  there  had  been  no  such  advance,  the  Court  refused  to  enforce 
the  payment  of  costs  by  the  adverse  party.  That  is  a  sound  principle  in  the 
construction  of  this  statute,  and  to  that  principle  we  must  adhere. 

Bule  absolute. 

FURNIVAL  r.  STRINGER.    June  2. 

?rhere,  by  consent  of  both  parties,  the  venne  was  laid  in  L. :  Held,  that  no  ohjectlon 
could  afterwards  be  taken  to  the  venue,  notwithstanding  it  ought,  under  an  act  of 
parliament,  to  have  been  laid  in  8. 

This  was  an  action  on  the  case  against  the  sheriff  of  Surrey,  for  treating^  the 
plaintiff,  a  prisoner  for  debt  in  Horsemonger  Lane  gaol,  with  unnecessary  rigori 
and  shutting  him  up  on  the  felon's  side. 

The  venue  was  laid  in  London. 

A  verdict  havins  been  found  for  the  defendant, 

WilcUy  Seijt,  obtained  a  rule  nisi  to  set  it  aside,  as  contrary  to  evidence. 

Spankie^  Serjt.,  and  TheaigeT  opposed  the  rule,  on  the  ground,  among  other 


548  1  Binghah's  New  Cases.  [68 

objeotionsy  that  the  defendant  was  entitled  to  the  protection  afforded  by  4  6.  4, 
c.  64,  88.  10,  75 ;  and,  if  so,  the  plaintiff  ousht,  at  all  events,  to  be  nonsuited 
for  having  laid  his  venue  in  London  instead  of  Surrey,  the  connty  in.  which 
Horsemonger  Lane  gaol  is  situate. 

It  appe^tfed,  however,  that  the  venue  had  been  changed  from  London  to  Sur- 
rey by  the  defendant ;  that  the  plaintiff  afterwards  obtained  a  rule  to  take  it 
back  to  London,  on  the  ground  that  the  defendant,  as  sheriff  *of  Surrey,  r^gg-i 
was  connected  with  the  magistrates  and  jury  of  that  county ;  and  that  ^  -^ 
this  rule  was  made  absolute,  the  defendant  not  having  opposed  it. 

The  Court  held  that  the  trial  had  taken  place  in  I^ndon  by  mutual  oonsmt; 
and  that  the  defendant  was,  therefore,  precluded  from  taking  the  objection. 

Spankte  argued  that  the  statute  was  imperative. 

Sedper  Curiam,     Consensus  toUU  errorem.  Rule  absolute. 


EICKE  V.  NOKES.    June  8. 

Plaintiff  being  liable  to  defendant  for  the  costs  of  a  nonsuit,  issued  a  fiat  of  baakmpt^ 
against  the  defendant  The  Court  refused  to  stay  defendant's  proceedings  in  the 
action. 


The  plaintiff,  having  been  nonsuited,  moved  for  a  new  trial ;  but  his  rule  ^ 
discharged  in  this  term. 

Cunoood  now  moved  to  stay  proceedings,  on  the  ground  that,  two  days  before 
the  plaintiff  moved  for  the  new  trial,  he  had  sued  out  a  fiat  of  bankruptcy 
against  the  defendant ;  and  the  statute  6  6.  4,  c.  16,  s.  59,  enacts,  that  no  cre- 
ditor who  has  brought  any  action,'  or  instituted  any  suit  against  any  bankrupt, 
in  respect  of  a  demand  prior  to  the  bankruptcy,  or  which  might  have  been 
proved  as  a  debt  under  the  commission  against  such  bankrupt,  shall  prove  a 
debt  under  such  commission,  or  have  any  claim  entered  upon  the  proceedings 
under  such  commission,  without  relinquishing  such  action  or  suit;  and  in  case 
such  bankrupt  shall  be  *in  prison  or  custody  at  the  suit  of,  or  detained  by,  r^yn-i 
such  creditor,  he  shall  not  prove  or  claim  as  aforesaid  without  giving  a  I-  ^ 
sufficient  authority  in  writing  for  the  discharge  of  such  bankrupt ;  that  the  prov- 
ing or  claiming  a  debt  under  a  commission  by  any  creditor,  shall  be  deemed  an 
election  by  such  creditor,  to  take  the  benefit  of  such  commission  with  respect 
to  the  debt  so  proved  or  claimed ;  provided  that  such  creditor  shall  not  be  liable 
to  the  payment  to  such  bankrupt  or  his  assignees  of  the  costs  of  such  action  or 
suit  sorelinauished  by  him.  [Tindal,  C.  tf.  The  election  is  a  discontinuance 
as  against  tne  creditor ;  but  he  has  no  right  to  avail  himself  of  his  own  act  to 
avoid  payment  of  costs.  If  he  had  moved  to  discontinue,  he  could  only  have 
done  so  on  payment  of  costs.]  The  language  of  the  statute  is  general,  and  makes 
no  distinction. 

Tindal,  C.  J.  All  that  the  clause  directs  is,  that  "  the  proving  or  claiming 
a  debt  under  a  commission  by  any  creditor,  shall  be  deemed  an  election  by  such 
creditor,  to  take  the  benefit  of  such  commission,  with  respect  to  the  debt  ao 
proved  or  claimed,  provided  that  such  creditor  shall  not  be  liable  to  the  pay- 
ment to  such  bankrupt  or  his  assignees  of  the  costs  of  such  action  or  snit  ao 
relinquished  by  him.''  That  evidently  points  to  a  commission  by  some  other 
person,  and  does  not  apply  to  a  case  where  the  plaintiff  himself  is  the  person 
who  sues  out  the  commission.  It  would  be  neither  within  the  words  nor  the 
qpirit  of  the  act  to  stay  these  proceedings. 

Rule  refused. 

♦PEPPER  w.  WHALLET.    June  8.  p71] 

The  names  of  two  defendants  having  been  inserted  in  the  writ  of  summons,  separate  pro- 
ceedings were  Uken  against  eaoh :  Held,  irregular. 

WUdBf  Serjti  obtuned  a  role  nisi  to  set  aside  the  declaration  and  subeeqnent 
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proceedings  in  this  cause  for  irregularity^  the  names  of  two  defendants  having 
been  inserted  in  the  writ  of  summons,  and  separate  proceedings  having  been 
taken  against  each.  <<  Every  writ  of  summons,  capias,  and  detainer,  shall  con- 
tain the  names  of  all  the  defendants,  if  more  than  one,  in  the  action,  and  shall 
not  contain  the  name  or  names  of  anv  defendant  or  defendants,  in  more  actions 
than  one."     R.  M.  8  W.  4. 

Tal/ourd,  Serjt.,  who  showed  cause,  said,  that  though  there  were  two  names 
in  each  writ,  there  were  also  two  writs,  and  that  the  defendants  had  waived  the 
irregularity  by  entering  separate  appearances. 

Wilde.     The  irregularity  pointed  out  is  subsequent  to  appearance.     And, 
Per  Curiam  ;  It  cannot  be  got  over.  Bule  absolute. 


[*72]     *BUSH  V.  PARKER,  THOMAS  and  JOHN  POWELL,  and 
KEARSLAKE.    June  8. 

The  plaintiff  declared  for  an  assanlt  in  selling  and  laying  hold  of  him,  polling  and 
dragging  him  about,  Itriking  him,  forcing  him  out  of  a  field  into  and  through  a  pond, 
and  there  imprisoning  him.  Plea,  justifying  the  assaulting,  seizing,  and  laying  hold 
of  the  plaintiff,  and  pulling  and  dragging  him  about: 

Held,  no  sufficient  answer  to  the  entire  charge  in  the  declaration. 

Trespass,  for  assaulting  the  plaintiff,  seizing  and  laying  hold  of  him,  pulling 
and  dragging  him  about,  striking  him  many  violent  blows,  forcing  him  out  of  a 
certain  field  into  and  through  a  pond,  and  there  imprisoning  him. 

Second  count  for  assault  and  imprisonment. 

The  defendants  pleaded,  first,  not  guilty ;  and  then,  as  assistants  of  John 
Powell,  justified  the  assaulting,  seizing,  and  laying  hold  of  the  plaintiff,  and  a 
little  pulling  and  dragging  him  about,  on  the  ground  that  the  plaintiff  was  un- 
lawfully in  a  close  of  John  Powell's,  and  refused  to  go  out  when  civilly 
requested. 

The  jury  having  found  Parker  and  John  Powell  guilty  on  the  general  issue, 
with  5/.  damages,  and  having  found  a  verdict  for  the  defendants  on  the  residue 
of  the  record, 

Jjudlow,  Serjt.  moved  to  enter  up  judgment  for  Parker  and  Powell,  notwith« 
standing  the  verdict  against  them  on  the  general  issue,  on  the  ground  that  the 
dragging  through  the  pond,  which  was  not  adverted  to  in  the  pleas  of  justifica- 
tion, was  only  matter  of  aggravation ;  the  gist  of  the  action  being  the  assault 
and  battery,  which  were  covered  by  the  pleas  of  justification.  In  Taylor  v. 
Cole,  3  T.  R.  297,  where  the  action  was  for  entering  the  plaintiff^s  house  and 
toniing  him  out,  Buller,  J.,  said,  <<  The  first  count  is  for  breaking,  entering, 
P^.on  and  expelling  ]  the  plea  only  justifies  the  breaking  and  entering,  *show- 
I-  -*  ing  a  good  cause  for  it }  and  that  is  a  full  answer  to  the  first  count;  for 
the  breaking  and  entering  are  the  gist  of  action,  and  the  expulsion  is  only 
matter  of  aggravation.  If  the  plaintiff  had  wished  to  take  advantage  of  the 
expulsion,  he  should  have  shown  the  special  matter  in  a  new  assignment."  And 
Dye  V.  Leatherdale,  3  Wils.  20 ;  Oates  v.  Bayley,  2  Wils.  313 ;  and  Fisher- 
wood  V.  Cannon,  3  T.  R.  297  (cited),  establish  that  position.  In  Stammers  v. 
Yearsley,  10  Bingh.  35,  the  gist  of  the  action  was  the  disgrace  incurred  hy  the 
plaintiff  in  consequence  of  his  being  imprisoned  on  a  charge  of  assault  with  in- 
tent to  commit  a  felony ;  and  it  was  rishtly  held,  that  a  plea  justifying  the 
imprisonment  on  a  charge  of  mere  assault,  was  no  answer  to  the  action.  Here 
the  defendants  were  justified  in  forcing  the  plaintiff  out  of  their  employer's 
field  by  the  nearest  way ;  and  whether  that  way  led  them  through  a  pond  or  a 
hedge  was  immaterial.  If  it  were  material,  the  plaintiff  should  nave  new 
assigned  :  Cheasley  v.  Barnes,  10  East,  73. 

A  role  nisi  having  been  granted. 
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WUde,  Seijt.,  showed  canse. 

The  defencUnts  haying  pleaded  not  gailtj  to  the  whole  declaration,  and  having 
omitted  to  justify  the  dn^gging  through  the  pond,  it  was  unneoessary  for  the 
plaintiff  to  new  assigp ;  Cheaslej  v.  Barnes,  therefore,  does  not  apply :  and  the 
dragging  through  the  pond  was  parcel  of  the  gist  of  the  adion.  It  was  an  act 
which  me  defendants  could  not  avow  without  alle^ng  and  proving  &cts  in 
justification,  and  no  such  facts  appear  on  these  pleadings.  For  though  the  de- 
fendants had  a  right  to  expel  the  plaintiff  from  their  employer's  field,  and  to 
use  the  force  necessary  for  that  purpose^  they  *had  no  right,  when  he  was  ^^n 
out  of  the  field,  to  proceed  to  corpond  infliction.  That  infliction  is  a  *-  -' 
serious  ground  of  action,  independently  of  the  expulsion.  In  Taylor  v.  Cole, 
the  expulsion  of  the  plaintiff  was  no  ground  of  action,  independently  of  the 
trespass  hy  entering  his  house ;  for  the  only  question  to  he  decided  there  waa, 
whether  the  lessee  of  a  term  might  quietly  enter.  But  in  Phillips  v.  Howgate, 
5  B.  &  Aid.  220,  where,  in  trespass,  the  first  count  of  the  declaration  stated, 
that  defendant  assaulted  and  imprisoned  plaintiff,  and  during  such  imprison- 
ment, struck,  pulled,  and  pushed  him  about ;  justification,  that  defendant  ar- 
rested plaintiff  under  process  of  court ;  and  that  plaintijT,  whilst  in  custody, 
having  conducted  himself  in  a  violent  manner,  defendant  necessarily,  and  to 
prevent  bis  escape^  struck,  &c.;  it  was  held,  that  that  latter  part  of  the  jostifi- 
cation  not  being  proved,  the  plaintiff  was  entitled  to  judgment ;  and  that  it  was 
not  necessary  to  new  assign  the  battery  by  the  defendant.  It  was  held  also, 
that  the  second  count  of  the  declaration  (which  omitted  the  battery),  having 
been  justified  by  proof  of  the  writ  and  warrant,  and  arrest  under  them,  the 
plaintiff,  although  one  assault  only  was  proved,  was  still  entitled  to  judgment, 
having  proved  the  trespasses  as  laid  in  the  first  count. 

Ludhw  and  Tal/ourd,  Serjt.,  contr^. 

In  Phillips  V,  Howgate,  the  plea  of  justification  was  such  as  to  preclude  the 
plaintiff  from  a  new  assignment ;  for  the  defendant  alleged  in  justification  of  his 
Dattery,  an  attack  by  the  plaintiff  which  never  took  place.  Here,  if  the  drag- 
ging through  the  pond  were  a  corporal  infliction  unnecessary  for  the  defendant's 
purpose  of  extruding  the  plaintiff,  he  ought  to  have  new  assigned  the  extra  vio- 
lence. But  for  aught  that  appears  to  the  ^contrary,  the  pond  was  parcel  p^^^E-y 
of  the  close,  and  the  only  direction  by  which  it  might  be  possible  to  ■-  -^ 
expel  the  plaintiff.  He  might  have  refused  to  mount  a  stile.  The  gist  of  the 
action  was  the  expulsion  from  the  field.  The  track  by  which  the  plaintiff  was 
driven,  was  immaterial.  Taylor  v.  Cole,  therefore,  is  in  point.  In  1  Wms. 
Saunders,  28,  note  8,  it  is  laid  down,  ''  If  a  plea  begin  only  as  an  answer  to 
partf  and  is  in  truth  an  answer  to  part,  or  though  in  law  it  is  an  answer  to  the 
whole,  it  is  a  discontinuance,  and  the  plaintiff  must  not  demur,  but  take  his 
judgment  for  that  as  by  nil  dicit.  But  this  rule  must  be  understood  with  this 
limitation,  that  the  part  of  the  declarajbion,  which  is  not  answered  by  the  plea, 
is  material,  and  the  gist  of  the  action  ;  for,  where  anything  is  inserted  in  the 
declaration  as  matter  of  aggravation,  the  plea  need  not  answer  or  justify  that ; 
for  the  answering  of  that  which  is  the  gist  of  the  action  will  cover  the  whole 
declaration."  Accordingly,  in  Montprivatt  «.  Smith,  2  Gampb.  175,  where  to 
trespass  for  breaking  and  entering  a  house,  and  staying  therein  three  weeks, 
the  defendant  pleaded  a  justification  as  to  breaking  and  entering;  and  staying  in 
the  house  twenty-four  hours,  under  a  writ  of  fi.  fa.,  it  was  held  that  the  plea 
covered  the  whole  declaration. 

And  in  Lambert  v.  Hodgson,  1  Bingh.  317,  where  the  declaration  was  of  two 
counts,  for  assault  and  imprisonment ;  plea,  that  defendant  being  bail  for  plain- 
tiff, arrested  him  to  render  him  in  discharge,  and  detained  him  till  he  had  satis- 
fied the  demand  in  the  action :  replication,  de  injuria :  it  appeared  that  defendant, 
in  addition  to  detaining  plaintiff  till  he  satisfied  the  demand  in  the  action,  de- 
tained him  an  hour  longer,  till  he  paid  the  expenses  of  the  defendant's  becoming 
bail,  &o.     It  was  held;  that  that  was  one  continuing  trespass ;  and  that,  there- 
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r^no'^  foro,  in  *order  to  reoover  for  that  part  of  it  which  was  nnjastifiable, 
i-  ^  namely,  the  additional  detention  for  the  bail  expenses,  the  plaiDtiff  ought 
to  have  newly  assigned.     Dale  v.  Wood,  7  B.  M.  83,  is  to  the  same  effect. 

TiNDAL,  C.  J.  I  agree  in  the  rule  of  law  as  laid  down  by  the  counsel  for 
the  defendants,  that  where  in  trespass,  a  defendant  pleads  a  justification,  going 
to  the  gist  of  the  action,  it  is  not  necessary  to  include  that  which  is  mere  matter 
of  aggravation.  But  that  brings  us  to  the  application  of  the  rule,  and  to  the 
inquiry  whether  it  will  serve  the  defendants  or  not.  And  we  have  only  to  look 
to  the  pleadings  here,  and  to  apply  our  common  sense  to  the  allegation  that  the 
defendants  dragged  the  plaintiff  through  a  pond,  to  see  that  it  is  a  distinct  and 
substantive  trespass,  and  not  part  of  the  assault  of  which  the  plaintiff  first  com- 
plains. He  alleges  that  the  defendants  assaulted,  seized,  and  laid  hold  of  him, 
pulled  and  dragged  him  about,  struck  him  many  violent  blows,  forced  him  out 
of  a  certain  field,  into  and  through  a  pond,  and  there  imprisoned  him.  It  does 
not  appear  where  the  pond  was,  whether  in  the  field  or  not.  However,  waiving 
that,  how  much  do  the  defendants  justify  ?  The  assaulting,  seizing,  and  laying 
hold  of  the  plaintiff,  and  a  little  pulling  and  dragging  him  about :  altogether 
omitting  to  notice  the  allegation  in  the  declaration,  that  the  plaintiff  was  forced 
through  a  pond.  The  question  is,  whether  this  was  a  separate  and  distinct 
trespass,  or  a  mere  aggravation  of  the  original  assault ;  and  it  is  plain  that  this 
was  one  link  in  a  chain  of  trespasses  following  each  other,  and  not  a  mere  ag- 
gravation of  the  first  assault.  If  that  assault  were  alone  the  gist  of  the  action, 
and  justifying  the  gist  were  to  be  considered  a  justification  of  all  that  followed, 
1^771  *^^  might  suppose  a  case  in  which,  after  the  assault,  the  assailant  might 
l>  ^  throw  his  adversary  over  a  precipice  and  break  his  arm.  Would  that, 
which  stands  on  such  distinct  grounds,  be  justified  by  any  answer  to  the  as- 
sault ?  From  one  assault  to  another  it  might  proceed  to  a  contest  in  which  the 
life  of  the  plaintiff  might  be  at  stake.  In  like  manner,  as  the  outrage  in  ques- 
tion is  no  part  of  the  trespass  included  in  the  justification,  and  would  have  re- 
quired a  distinct  statement  of  facts  to  justify  it,  it  is  not  covered  by  the  defen- 
dants' plea.  The  case  relied  on  for  them  is  Taylor  v.  Cole.  There,  the  plaintiff 
declared  in  trespass  against  the  defendant,  for  breaking  and  entering  the  plain- 
tiff's house  and  expelling  him  therefrom ;  the  defendant,  in  one  plea,  justified 
the  entry  under  a  writ  of  fi.  fa.,  and  in  another  plea,  the  expulsion,  under  a 
sale  of  the  plaintiff's  leasehold  interest  in  the  premises  by  virtue  of  the  fi.  fa. ; 
and  the  Court  held,  that  the  breaking  and  entering  were  the  gist  of  the  action, 
and  that  the  expulsion  was  only  matter  of  aggravation.  But  I  beg  to  call  at- 
tention to  the  way  in  which  that  point  was  treated  in  the  court  of  error.  That 
court  distinguishing  as  to  the  case  in  which  expulsion  might  or  might  not  be 
a  substantive  trespass. 

Lord  LouoHBOROUGH  says,  "  It  is  not  necessary  to  consider  in  what  cases 
expulsion  may  be  a  substantive  trespass.  Undoubtedly  to  enter  into  a  house, 
and  to  expel  the  possessor,  may  be  distinct  acts,  and  they  may  be  also  connected. 
But  when  the  plaintiff  charges  them  as  parts  of  one  trespass,  as  is  the  case  in 
this  declaration,  and  the  defendant  sets  forth  a  justification  to  the  principal  act, 
the  entry,  it  is  just  that  the  plaintiff  should,  either  by  replication  or  new  assign- 
ment, state  that  he  insists  on  the  expulsion  as  a  substantive  trespass,  supposing 
the  entry  should  be  lawful.  If  he  does  not,  it  is  just  to  consider  it  only  as 
matter  of  aggravation.  The  plaintiff  complains  that  the  defendant  broke  and 
njfn  ^entered  his  house  and  expelled  him :  the  defendant  shows  a  justification 
1^  '  -I  of  the  entry :  if  the  expulsion  makes  him  a  trespasser  ab  initio^  it  takes 
away  his  justification,  and  therefore  should  be  replied."     I  H.  Bl.  561. 

Here,  the  dragging  through  the  pond  is  not  a  trespass  existing  at  the  same 
time,  but  succeeding  those  trespasses  in  the  declaration,  which  the  defendant 
jostifies.  It  is  one  of  a  chain  of  trespasses,  which  is  not  justified  by  merely 
justifying  that  which  preceded  it.  Philips  v.  Howgate  goes  the  full  length  of 
this  proposition ;  and,  although  the  converse  of  it,  proves  the  principle.  There, 
in  trespass,  the  first  count  of  the  declaration  stated,  that  defendiuit  assaulted 
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and  impriMned  plaintiff,  and  daring  such  imprisonment,  stmck,  pulled,  and 
pushed  him  about :  justification,  that  defendant  arrested  plaintiff  under  process 
of  court,  and  that  plaintiff,  whilst  in  custody,  having  conducted  himself  in  a 
violent  manner,  defendant  necessarily,  and  to  prevent  his  escape,  struck,  &c. 
The  defendant  failed  in  proving  that  the  plaintiff,  while  in  custody,  conducted 
himself  so  violently  as  to  render  it  necessary  the  defendant  should  strike  him 
to  prevent  his  escape,  and  then  said,  "  let  me  get  out  of  my  difficulty  by  saying 
it  was  a  mere  aggravation  of  the  original  trespass."  But  the  Court  said,  no. 
The  circumstance  of  the  defendant  having  put  matter  into  his  justification,  of 
which  no  proof  had  been  given,  would  not,  of  itself,  vitiate  the  justification. 
But  the  proof  given  was  not  sufficient  to  justify  the  trespass  in  pushing  and 
striking  the  plaintiff.  In  order  to  justify  that,  it  was  necessary  to  prove  that 
part  of  the  defendant's  justification  in  which  he  stated  that  the  plaintiff  resisted 
when  in  custody.  That  not  being  done,  the  Court  thought  the  justification  was 
not  proved,  and  that  the  plaintiff  would  be  entitled  to  a  verdict.  That  case  is 
in  point ;  and,  therefore,  the  present  rule  must  be  discharged. 

*Park,  J.  I  am  of  the  same  opinion.  The  whole  point  is,  whether  r^M 
this  is  a  distinct  trespass  or  an  aggravation  of  the  first  assault.  It  is  ■•  -' 
clear  that,  upon  the  declaration,  the  charge  of  dragging  through  the  pond  is  a 
distinct  and  substantive  offence.  And  I  think  that,  upon  this  record,  it  appears 
that  the  pond  was  not  part  of  the  field  from  which  the  plaintiff  was  expelled ; 
for  the  declaration  alleges  that  the  defendants  assaulted,  seized,  and  laid  hold 
of  him,  pulled  and  dragged  him  about,  struck  him  many  violent  blows,  forced 
him  out  of  a  certain  field  into  and  through  a  pond,  and  there  imprisoned  him. 
Having  got  the  plaintiff  out  of  the  field,  the  defendants  have  shown  no  reason 
for  getting  him  into  the  pond.  That  was  a  substantive  trespass,  for  which  the 
plaintiff  is  entitled  to  retain  his  verdict. 

Oaseles,  J.  I  am  also  of  opinion  that  this  was  a  substantive  trespass,  and 
is  not  covered  by  the  plea.  If,  in  such  cases,  we  were  to  say  that  the  whole  is 
one  transaction,  and  covered  by  a  plea  justifying  a  single  assault,  much  would 
remain  unanswered.  Suppose  a  case  of  assault,  and  dragging  the  party  assaulted, 
in  handcuffs,  through  the  streets  to  a  place  of  confinement :  could  a  defendant 
justify  that  by  pleading  that  he  arrested  the  party  for  a  debt  ?  Stammers  v. 
Yearsley  is  much  like  the  present  case.  There,  the  plaintiff  complained  of 
assault  and  battery,  of  being  taken  in  custody  along  the  streets,  and  of  being 
imprisoned  on  a  charge  of  assault  with  intent  to  commit  a  felony :  defendant 
pleaded,  that  plaintiff  having  assaulted  him,  defendant  gave  plaintiff  in  charge 
of  a  peace  officer,  who  laid  hands  on  him  and  took  him  before  a  justice.  At 
the  trial,  although  one  assault  only  was  proved,  the  facts  pleaded  were  held  to 
be  an  insufficient  answer  to  the  facts  declared  on. 

Here,  the  declaration  alleges,  that  the  defendants  ^assaulted,  seised,  r^uA-i 
and  laid  hold  of  the  plaintiff,  pulled  and  dragged  him  about,  struck  him  ^  ^ 
many  violent  blows,  forced  him  out  of  a  certain  field  into  and  through  a  pond, 
and  there  imprisoned  him.  And  it  is  impossible  to  consider  that  as  merely  an 
aggravation  of  the  first  trespass. 

BosANQUET,  J.  I  am  of  the  same  opinion.  The  question  is,  whether  this 
is  part  of  the  manner  in  which  the  trespass  was  committed,  or,  in  itself,  a 
separate  trespass.  The  declaration  states,  that  the  defendants  assaulted,  seised, 
and  laid  hold  of  the  plaintiff,  pulled  and  dragged  him  about,  struck  him  many 
violent  blows,  forced  him  out  of  a  certain  field  into  and  through  a  pond,  and 
there  imprisoned  him. 

The  defendants  profess  to  justify  the  assault,  battery,  and  pulling  and  dragging 
about;  and  then  contend,  because  they  have  justified  that,  that  the  dragging 
through  the  pond  is  only  part  of  the  manner  in  which  the  trespass  was  com- 
mitted. That  is  not  a  reasonable  construction  of  the  declaration.  The  defen- 
dants have  pointed  their  justification  to  the  battery  only,  leaving  the  affair  of 
the  pond  unanswered ;  and,  as  that  was  also  a  substantive  trespass,  the  plaintiff 
ought  to  retain  hb  verdict.  Kale  discharged. 
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By  a  local  act  a  toll  was  imposed  on  horses  drawing  carriages ;  for  default  of  payment 
the  collector  was  authorized  to  distrain  any  horse  or  carriage  npon  which  toll  was 
imposed  by  that  act.  No  person  was  to  pay  more  than  once  a  day  in  respect  of  any 
carriage  or  any  horse,  and  no  toll  was  to  be  taken  in  respect  of  any  carriage,  horse, 
or  beast  conveying  materials  for  the  road: 

Held,  that  the  toll  was  imposed  on  the  horse  only,  and  not  on  the  combination  of  carriage 
and  horse ;  and  that  the  same  horse  passing  a  second  time  the  same  day,  with  a 
different  carriage  and  different  passengers,  were  exempt  Arom  toU. 

Assumpsit  for  money  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiffs.  The  defendant  pleaded  the  general  issue,  upon  which  issue  was 
joined ;  and  the  following  facts  were  stated  by  consent  of  the  parties,  and  by 
order  of  one  of  the  Judges,  for  the  opinion  of  this  Court,  according  to  the  statute 
in  such  case  made  and  provided. 

By  an  act  of  39  O.  8,  c.  49,  entitled  '<  An  Act  for  more  effectually  repairingi 
widening,  altering,  and  improvins  the  road  at  or  near  Beckhampton,  &o.,  in  the 
County  of  Wilts,"  it  was  enacted,  '^  That  the  respective  tolls  following  should 
be  demanded  and  taken  at  every  turnpike  gate  of  the  person  or  persons  attend- 
ing any  cattle  or  carriage,  before  any  such  cattle  or  carriage  should  be  permitted 
to  pass  through  the  samoi  that  is  to  say,  for  every  horse,  mare,  gelding,  mule, 
or  other  cattle  drawing  any  coach  or  other  such  carriage,  the  sum  of  three 
pence.  For  every  horse,  mare,  gelding,  mule,  or  other  beast  or  cattle  drawing 
any  wagon,  wain,  cart,  or  other  such  carriage,  the  sum  of  id.  For  every  horse, 
mare,  gelding,  mule,  or  ass,  laden  or  unladen,  and  not  drawing,  the  sum  of  Id. 
And  if  any  person  or  persons  subject  to  the  payment  of  any  of  the  said  tolls 
should,  after  demand  thereof  made,  neglect  or  refuse  to  pay  the  same  or  any 
part  thereof,  it  should  be  lawful  for  the  person  or  persons  appointed  to  collect 
the  tolls  to  seize  and  distrain  any  horse  or  horses  or  oCher  cattle,  together  with 
their  bridles,  saddles,  gears,  harness,  or  accoutrements,  or  their  loading,  or  to 
pgn-i  stop,  "^seize,  and  distrain  any  carriage,  with  its  loading,  upon  which  toll 
^  ^  was  by  that  act  imposed.  And  it  was  further  enacted,  "  That  no  person 
should  be  subjected  or  liable  to  pay  any  of  the  tolls  thereby  granted,  more  than 
once  in  any  one  day,  to  be  computed  from  twelve  o'clock  at  night  to  twelve 
o'clock  at  the  succeeding  night,  within  each  district,  for  or  in  respect  of  any  car- 
riage or  any  horse,  mare,  gelding,  or  other  cattle  passing  through  all  or  any 
turnpike  or  turnpikes  continued  or  erected  by  virtue  of  that  act  within  that  dis- 
trict, such  person  producing  a  ticket  denoting  that  the  respective  tolls  had  been 
paid  on  that  day ;  which  tickets  the  collectors  of  the  tolls  were  thereby  required 
to  deliver  gratis  on  receipt  of  such  tolls." 

By  an  act  of  58  O.  3,  c.  82,  entitled  ''An  Act  to  continue  the  term  and  en- 
hu'ge  the  powers  of  an  Act  of  his  present  Majesty,  for  repairing  the  road  at  or 
near  Beckhampton,  &c.,  in  the  County  of  Wilts,"  reciting,  that  it  was  expedi- 
ent that  the  toll  granted  by  that  act  should  be  increased,  it  was  therefore  en- 
acted, <'  that  the  said  recited  act  of  89  Ot,  3,  and  the  several  powers,  provisionsy 
matters,  and  thinss  therein  contained,  except  such  as  are  hereby  varied,  altered, 
or  repealed,  shall  oe  and  continue  in  full  force  and  effect,  and  be  exercised  for 
and  during  the  term  hereinafter  mentioned,  in  like  manner,  and  as  fully  and 
effectually  to  all  intents  and  purposes  as  if  the  same  were  repeated  and  re-en- 
tcted  in  the  body  of  this  act,  but  subject,  nevertheless,  to  the  amendments,  vari- 
ations, alterations,  and  additions  in  this  act  contained."  By  section  4,  reciting 
that  the- tolls  ffranted  by  the  said  act  of  39  G.  3  had  been  found  insufficient  for 
the  purposes  therein  mentioned,  it  was  enacted,  ''  that  from  and  after  the  13th 
day  of  December  then  next,  the  said  tolls  should  be,  and  the  same  were  thereby 
r*831  ^^V^^^^y  ^°^  ^^^^  instead  thereof  there  should  be  demanded  and  *taken 
^  ^  for  every  horse  or  other  beast  drawing  any  wagon,  cart,  or  other  such 
carriagei  the  sum  of  6d ;  for  every  horse  or  other  beast  drawing  any  coach  or 
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other  carriage,  of  whatever  description,  the  sum  of  4}^. ;  for  every  horse  or  other 
beast,  laden  or  unladen,  and  not  drawing,  the  sum  of  l^d"  ''  Provided,  always, 
that  in  cases  where  any  wagon,  cart,  or  other  such  carriage  should  be  drawn  by 
oxen  or  other  neat  cattle,  two  such  oxen  or  neat  cattle  should  be  considered  as 
one  horse/'  And  by  section  5  it  was  enacted,  ''  that  the  said  tolls  should  not 
be  demanded  or  taken  at  more  than  one  toll  gate  in  any  one  day,  from  any  per- 
son or  persons,  for  the  same  horses  or  other  cattle  upon  the  said  respective  dis- 
tricts of  roads ;  such  day  to  be  computed  from  twelve  o'clock  in  one  night  till 
twelve  o'clock  in  the  next  succeeding  night."  By  section  6  it  was  further  en- 
acted, '<  that  upon  payment  of  the  tolls  by  that  act  granted,  the  collector  or  re- 
ceiver thereof  should,  and  he  was  thereby  required  to  deliver  gratis,  to  the 
person  paying  such  toll,  a  note  or  ticket  denoting  such  payment."  By  section 
8  it  was  enacted,  ''  that  none  of  the  tolls  by  that  act  granted,  should  be  de- 
manded or  taken  for  or  in  respect  of  any  carriage,  horse,  cattle,  or  beast,  em- 
ployed in  carrying  or  conveying,  or  going  to  carry  or  convey,  or  returning  from 
carrying' or  conveying,  or  having  been  employed  only  in  carrying  or  conveying 
on  the  same  day,  stones,  brick.  Time,  timber,  wood,  gravel,  or  other  materials 
for  repatring  of  the  said  roads,  or  any  other  roads  in  the  said  townships,  pa- 
rishes, hamlets,  or  places  in  which  any  part  of  the  said  roads  are  situate." 

The  defendant  was  collector  duly  appointed  under  the  statutes  of  39  and  58 
G-.  3,  at  Beckhampton  turnpike  gate,  of  the  tolls  authorized  to  be  taken  by  the 
act  of  58  6.  8.  On  the  18th  of  December,  1888,  the  plaintiff  came  to,  passed 
upon,  and  along  that  road,  and  through  that  turnpike  gate,  with  a  commoa 
stage  coach  *of  the  plaintiffs,  with  passengers,  called  the  Regulator,  p^gn 
drawn  by  four  of  the  plaintiff's  horses,  and  paid  the  toll  of  1<.  6(^.,  being  ^  ^ 
at  and  after  the  rate  of  4id.  for  each  and  every  of  the  four  horses  so  drawing  the 
said  coach ;  and  the  defendant  delivered  to  the  coachman  a  note  or  ticket  de- 
noting such  payment.  On  the  same  day,  and  before  twelve  o'clock  at  night, 
the  plaintiffs  came  and  passed  upon  and  along  the  said  road,  with  another  com- 
mon stage  coach  of  the  plaintiff's  called  the  Regulator,  drawn  by  the  same  four 
horses  as  the  first  mentioned  coach,  but  carrying  different  passengers ;  and  the 
plaintiffs  then  produced  the  note  or  ticket  so  received  as  aforesaid,  and  claimed 
to  pass  through  the  same  gate  with  their  said  last-mentioned  coach  and  passeo- 

Ers,  and  the  same  four  horses,  without  further  payment  of  toll  under  the  said 
$t-mentioned  acts ;  but  the  defendant  refused  to  allow  the  horses  so  drawing 
the  last-mentioned  coach  to  pass  through  the  toll  gate  with  the  last-mentioned 
coach  until  he  had  been  paid  Is.  6e^.,  being  the  amount  of  toll  claimed  for  the 
horses  drawing  the  coach,  at  and  after  the  rate  of  4id.  for  each  and  every  horse 
BO  drawing  the  same ;  and  the  defendant  demanded  and  received  the  last-mentioned 
sum  of  Is,  dd,  from  the  plaintiffs,  and  against  their  will. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiffs  ought  to 
recover  as  money  had  and  received  by  the  defendant  to  the  use  of  the  plaintiffs 
the  said  sum  of  Is.  6d.  so  demanded  and  received  by  the  defendant  for  and  in 
respect  of  the  said  horses  so  drawing  the  said  last-mentioned  coach  coming  and 
passing  through  the  said  toll  gate. 

Blackbume  for  the  plaintiffs.  By  these  acts  the  toll  is  imposed  on  the  hone 
and  not  on  the  carriage,  and  the  defendant  had  no  right  to  a  second  toll  the 
same  day  in  respect  of  the  same  horses  although  drawing  a  different  carriage. 
'JloW  cannot  be  taken  unless  the  '^'language  of  the  act  imposing  it  be  un-  ^#351 
ambiguous ;  Bussey  v.  Storey,  4  B.  &  Adol.  98 ;  Leeds  and  Liverpool  ■- 
Oanal  Company  v.  Hustler,  1  B.  &  C.  424 ;  and  where  the  exemption  from  toll 
is  clear,  it  shall  always  prevail :  Hopkins  t;.  Thorogood,  2  B.  &  Adol.  916, 
Chambers  v.  Williams,  5  B.  &  C.  36,  n. ;  Fearnley  v,  Moriey,  5  B.  &  C.  25; 
Jackson  v.  Curwen,  Ibid.  31.  Here,  by  s.  5,  of  58  O.  3,  no  toll  shall  be  taken 
at  more  than  one  gate  on  tho  same  day  from  any  person  for  the  same  horses; 
and  by  s.  16,  39  O.  3,  no  person  shall  pay  more  than  once  on  the  same  day  in 
respect  of  the  same  carriage  or  horse.  Gray  v.  Shilling,  2  B.  &  B.  30,  is  in 
point  for  the  plaintiff.    There,  by  a  local  act  under  which  a  turnpike  gate  was 
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erected  at  L.,  tbe  toll  when  carriages  passed  was  imposed  on  the  carriages,  not 
on  the  horses  drawing  them ;  and  persons  having  paid  on  passing  were,  on  their 
return  the  same  day,  exempt  from  toll.  Bj  a  subsequent  local  act,  applying  to 
the  same  turnpike,  and  reciting  the  former  act,  the  old  tolls  were  repealed,  and 
the  new  toll,  when  carriages  passed,  was  imposed,  not  on  the  carriages,  but  on  the 
horses  drawing  them :  in  the  latter  act,  all  the  provisions,  regulations,  and 
clauses  of  the  former  were  continued  as  fully  as  if  they  had  been  re-enacted  :  it 
was  held,  that  where  the  toll  imposed  by  the  latter  act  had  been  paid  for  horses 
passing  with  a  carriage,  those  horses  were  exempted  from  toll  on  returning  the 
same  day,  though  with  a  different  carriage. 

Stephen^  Seijt.,  contri.  Taking  the  two  acts  together,  it  is  clear  that  in  this 
case  the  to  1  is  imposed  on  the  coach,  and  not  on  the  horses.  One  toll  is  imposed 
on  horses  drawing ;  a  lower  toll  on  horses  not  drawing ;  and  the  exemption  in 
r*8Bl  ^^^  ^^^  ^^^'  which  is  incorporated  *into  the  second,  is  on  carriage  or 
I-  ^  horse  passing  a  second  time  the  same  day ;  and  the  collector  is  autho* 
rized  to  distrain  for  his  toll,  carriages  on  which  toll  is  imposed.  The  word  car* 
riage  in  those  clauses,  and  in  the  clause  exempting  stone  carts  and  the  likci 
must  have  some  meaning ;  and  it  can  have  none,  unless,  taking  it  in  conjuno- 
tion  with  the  circumstance  that  the  toll  is  collected  for  horses  drawing,  the 
Court  shall  infer  that,  substantially,  tjie  toll  is  imposed  on  the  carriage.  And 
it  would  be  unreasonable  if  it  were  otherwise ;  for  the  tax  tnWs  ultimately  upon 
the  passengers  in  the  coach,  being  calculated  and  charged  by  the  coach  proprie- 
tor in  the  amount  of  the  fare :  but,  according  to  the  construction  contended  for 
on  the  other  side,  the  second  set  of  passengers  would  contribute  nothing  to  the 
expenses  of  the  road.  The  subject  of  the  toll  is  the  combination  of  carriage 
and  horse;  and  that  distinguishes  the  present  case  from  Gray  v.  Shilling,  where 
the  word  carriage  is  not  found  in  the  exempting  clause,  the  exemption  being 
expressly  conferred  on  persons  having  paid  the  toll.  So,  in  the  other  cases 
cited,  the  language  of  the  respective  acts  of  parliament  differed  from  that  used 
in  the  present  case,  and  the  argument  now  urged  for  the  defendant  was  not  pre- 
sented to  the  Court. 

TiMDAL,  C.  J.  It  is  unnecessary,  on  the  present  occasion,  to  refer  to  the 
various  cases  determined  on  other  acts  of  parliament :  it  is  sufficient  to  look  at 
this  act,  and  apply  a  plain  understanding  to  it,  always  remembering  that  we  are 
not  affirmatively  to  impose  a  toll,  unless  the  language  of  the  legislature  be  clear. 
The  question  here  is,  whether  a  second  toll  is  imposed  on  the  same  horses  pass- 
ing the  same  day  with  a  different  carriage.  It  is  said  that  this  depends  on  the 
clause  of  exemption  in  the  statute  39  O.  3.  It  may  be  so ;  but  we  must  first 
r*871  ^^^  *^  *^®  section  in  68  G.  3,  which  *imposes  the  toll :  "  for  every  horse 
■•  -^  or  other  beast  drawing  any  wagon,  cart,  or  other  such  carriage,  the  sum 
of  6d. ;  for  every  horse  or  other  beast  drawing  any  cart,  or  other  carriage,  of  what- 
ever description,  the  sum  of  4id, ;  for  every  horse  or  other  beast,  laden  or  un- 
laden, and  not  drawing,  the  sum  of  lid..*'  Looking  no  further,  can  any  one 
doubt  whether  the  toll  is  imposed  on  the  animal  or  the  carriage  ?  In  many  acts  the 
toll  is  imposed  specifically  on  the  carriage.  If  the  legislature  be  aware  that  words 
so  different  must  be  used  when  that  is  intended,  why  are  are  we  to  suppose  that 
the  horse  is  not  meant  here  ? 

It  is  said^  look  at  the  clause  of  exemption, ''  that  no  person  shall  be  subject 
or  liable  to  pay  any  of  the  tolls  hereby  granted  more  than  once  in  any  one  day, 
to  be  computed  from  twelve  o'clock  at  night  to  twelve  o'clock  the  succeeding 
night,  within  each  district,  for  or  in  respect  of  any  carriase,  or  any  horse,  mare, 
gelding,  or  other  cattle  passing  through  all  or  any  turnpike  or  turnpikes  conti- 
nued or  erected  by  virtue  of  this  act  within  this  district,  such  person  producing 
a  ticket  denoting  that  the  respective  tolls  have  been  paid  on  that  day."  To 
which  I  answer,  although  it  may  be  difficult  to  give  an  explicit  meaning  to  the 
word  carriage,  where  no  toll  has  been  imposed  on  the  carriage,  we  can  never 
give  it  the  meaning  required  by  the  defendant,  when  there  is  a  toll  directly  and 
affirmatively  laid  on  the  horse. 
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It  is  then  said  that  there  are  other  olauees  in  which  the  word  carriage  oocars, 
and  in  which  it  will  be  difficult  to  attach  any  meaning  to  the  word,  anless  a 
carriage  be  the  subject  of  toll.  '<  If  any  person  or  persons  subject  to  the  pay- 
ment of  any  of  the  said  tolls  shall,  after  demand  thereof  made,  neglect  or  re- 
fuse to  pay  the  same  or  any  part  thereof,  it  shall  be  lawful  for  the  person  or 
persons  appointed  to  collect  the  tolls,  to  seize  and  distrain  any  horse  or  horses 
or  other  cattle,  together  with  their  bridles,  saddles,  gears,  ^harness,  rvoo-i 
or  accoutrements,  or  their  loading,  or  to  stop,  seize,  and  distrain  any  ^  -' 
carriage,  with  its  loading,  upon  which  such  toll  is  by  this  act  imposed/^  We 
might  reasonably  say,  that  as  the  power  of  distress  first  specifies  the  horse  upon 
which  the  toll  has  previously  been  imposed,  the  inference  is,  that  the  words, 
*^  upon  which  such  toll  is  by  this  act  imposed,''  apply  to  the  horse  and  not  to 
the  carriage,  and  that  the  power  of  distress  is  extended  to  the  carriage,  only  for 
the  sake  of  further  security.  But  it  is  unnecessary  to  sive  a  construction  to  every 
clause  in  which  the  word  carriage  is  incidentally  used,  when  it  is  plain  that  the 
toll  is  imposed  on  horses. 

Park,  J.  Every  case  of  this  sort  must  depend  on  the  words  of  the  act 
imposing  the  toll :  the  cases  are  numerous,  be<^use  such  acts  are  often  incor- 
rectly drawn ;  and  as  most  tolls  are  let  out,  the  lessees,  who  desire  to  make  all 
they  can,  will  try  their  hand  again,  although  the  point  may  have  been  decided. 
But  I  cannot  distinguish  this  case  from  Gray  v.  Shilling ;  and  though,  in  the 
other  cases  which  have  been  mentioned,  there  may  be  here  and  there  expres- 
sions which  suit  the  defendant,  yet,  in  substance,  the  cases  all  coincide  with 
Gray  v.  Shilling. 

Gaselee,  J.  From  the  beginning  it  appeared  to  me,  that  there  never  was  a 
clearer  case  than  the  present,  and  I  have  heard  nothing  to  induce  me  to  change 
my  opinion.  A  toll  is  clearly  and  explicitly  imposed  on  the  horse  and  none  on 
the  carriage.  The  difficulty,  if  any,  has  arisen  from  the  introduction  of  the 
word  carriage  into  the  eighth  clause,  but  even  there  the  words  are,  that  none  of 
the  tolls  imposed  by  the  act  shall  be  taken  for  '^  or  in  respect  of  any  carriage" 
employed  in  conveying  materials  for  the  repair  of  the  road ;  and  when  we  see 
that  the  toll  on  a  horse  employed  in  drawing  "^a  carriage  is  4id.',  and  on  i^gg-i 
a  horse  without  any  carriage  lid,,  we  might  say  that  tne  toll  is  imposed  ^  ^ 
on  the  horse  drawing,  in  respect  of  the  carriage. 

However,  the  toll  being  imposed  by  sect.  4  explicitly  on  the  horse,  that  cannot 
be  altered  by  any  conjectures  as  to  ambiguities  in  a  succeeding  clause. 

BosANQUET,  J.  I  am  of  the  same  opinion.  Cases  of  this  kind  depend  on 
the  construction  of  the  particular  act,  and  most  acts  of  this  sort  are  inaccurately 
drawn.  However,  there  can  be  no  doubt  here,  that  in  both  the  acts  the  toll  is 
imposed  on  the  horse,  and  not  on  the  carriage.  In  the  exempting  claose  of 
the  first  act  the  word  carriage  has  been  inserted,  and  undoubtedly  it  is  unneces- 
sary :  but  it  is  omitted  in  sect.  5,  the  clause  of  exemption  in  the  second  act, 
and  it  must  have  appeared  there  also,  if  there  had  been  any  intention  to  impose 
the  toll  on  the  carriage. 

If  we  revert  to  authority,  there  is  no  material  dbtinction  between  this  case 
and  Gray  v.  Shilling,  or  Jackson  v.  Curwen.         Judgment  for  the  pluntiff. 


TREMEERE  i;.  MORISON.    June  4. 

Where  an  administrater  has  occupied  premises  demised  te  the  intestate,  it  is  no  plea  to 
an  action  of  covenant  te  pay  rents  and  taxes,  and  for  non-repair,  to  say,  that  the 
premises  yield  no  profit. 

Covenant.  The  plaintiff  declared  (venue  Middlesex)  that,  by  an  indenture 
of  June,  I8I2,  he  demised  to  one  Edward  Howes  a  certain  messuase,  with  the 
appurtenances,  for  thirty-one  years  (wanting  fifteen  days)  from  Uie  25th  of 
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p^Qn  December,  1809,  Howes  ooTenanting  Ho  pay  plaintiff  a  rent  of  37/.  a 
^  -'  year,  and  all  levies,  taxes,  charges,  assessments,  and  payments  whatsoever 
charged  on  the  premises,  and  to  keep  the  premises  in  repair :  that  Howes  en- 
tered;  and  that  afterwards,  in  June,  1838,  all  Howes's  estate,  right,  title,  inte- 
rest, and  term  of  years  then  to  come  and  nnezpired  in  the  premises  legally  came 
to  and  vested  in  the  defendant,  who  thereupon  entered  into  the  premises,  and 
became  possessed  thereof,  to  wit,  in  the  county  of  Middlesex :  that  after  the 
making  of  the  indenture  and  during  the  term  thereby  granted,  and  after  the 
defendant  became  such  assiniee  as  aforesaid,  and  whilst  he  continued  such 
assignee,  to  wit,  on,  &c.,  at,  oo.,  a  large  sum  of  money,  to  wit,  the  sum  of  27 L 
15<.,  of  the  rent  aforesaid  for  three-quarters  of  a  year  of  the  said  term  then 
elapsed,  became  and  was  due,  and  still  was  in  arrear  and  unpaid  to  the  plaintiff, 
contrary  to  the  tenor  and  effect,  true  intent  and  meaning,  of  the  said  indenture 
and  of  the  covenant  in  that  behalf  so  made  as  aforesaid,  to  wit,  at,  &o.,  that 
the  defendant  did  not,  nor  would,  after  the  said  assignment  and  during  the  said 
term,  and  whilst  the  defendant  was  so  possessed  of  the  said  demised  premises 
with  the  appurtenances  as  aforesaid,  bear,  pay,  and  discharge  the  levies,  taxes, 
charges,  assessments,  and  payments  wherewith  the  said  premises  were  charged 
and  chargeable  after  the  defendant  became  such  assignee  as  aforesaid,  and  whilst 
he  was  and  continued  such  assignee,  but  wholly  omitted  and  neglected  so  to  do, 
to  wit,  at,  &c.,  that  there  was  now  a  large  sum  of  money,  to  wit,  the  sum  of 
10/.,  for  and  in  respect  of  such  levies,  taxes,  charges,  assessments,  and  payments 
as  idoresaid,  for  three-quarters  of  a  year  of  the  said  term,  durins  which  period 
the  defendant  was  so  possessed  of  the  said  demised  premises  with  the  appurte- 
nances,  in  arrear,  unpaid  and  undischarged  by  the  defendant,  contrary  to  the 
r*dl1  ^^^  *°^  effect,  true  intent  *and  meaning,  of  the  said  indenture,  and  of 
L  -1  the  said  covenant  in  that  behalf  so  made  as  aforesaid ;  and  that  the  de- 
fendant did  not,  nor  would  after  the  said  assignment  and  during  the  continuance 
of  the  said  demise  and  whilst  he  was  so  possessed  of  the  demised  premises  with 
the  appurtenances  as  aforesaid,  at  his  own  proper  costs  and  charges,  as  often  as 
need  required,  well  and  sufficiently  repair  the  said  demised  premises. 

The  defendant,  after  two  pleas  on  which  no  question  arose,  pleaded,  thirdly, 
that  he  ought  not  to  be  charged  with  any  damages  by  reason  of  the  said  breaches 
of  covenant,  or  any  or  either  of  them,  or  any  part  thereof,  otherwise  than  as 
administrator  of  P.  Walker  as  thereinafter-mentioned,  because,  after  the  making 
of  the  indenture  in  the  declaration  mentioned,  and  during  the  term  thereby 
granted,  to  wit,  on,  &c.,  at,  &c.,  the  said  P.  Walker  duly  made  and  published 
his  last  will  and  testament  in  writing,  and  thereby,  amongst  other  things,  then 
and  there  appointed  one  James  Morrison  sole  executor  thereof,  and  afterwards, 
to  wit,  on,  &c.,  at,  &o.,  the  said  P.  Walker  died  so  possessed  of  the  said  demised 
premises,  without  revoking  or  altering  his  said  will ;  after  whose  death,  to  wit, 
on,  Ac.,  at,  &o.,  the  said  J.  Morrison,  in  due  form  of  law,  renounced  the  pro- 
bate and  execution  of  all  and  singular  the  goods,  chattels,  and  credits,  which 
were  of  the  said  P.  Walker  at  the  time  of  his  death ;  and  administration  thereof, 
with  the  will  of  the  said  P.  Walker  annexed,  in  due  form  of  law,  was  afterwards, 
to  wit,  on,  &o.,  at,  &o.,  eranted  to  the  defendant,  who  afterwards,  and  after  the  de- 
cease of  the  said  P«  Wiuker,  to  wit,  on,  &c.,  at,  &c.,  as  such  administrator,  entered 
into  and  upon  the  said  demised  premises,  and  became  and  was  possessed  thereof 
for  the  residue  of  the  said  term  of  years  by  the  said  indenture  granted  and  then 
and'yet  to  come  and  unexpired  of  and  in  the  said  demised  premises.  And  the 
r*d21  ^^^^^^^^^  further  said,  that  he  had  not,  at  any  time  *since  the  death  of 
*-  -■  the  said  P.  Walker,  received  and  derived,  or  been  able  to  receive  or 
derive,  any  profit,  interest,  or  advantage  as  such  administrator  or  otherwise,  by 
or  from  the  said  demised  premises  with  the  appurtenances,  or  any  part  thereof; 
and  that  the  said  demised  premises  had  not,  nor  had  any  part  thereof  since  the 
death  of  the  said  P.  Walker  yielded  any  profit  whatsoever ;  and  that  the  said 
term  waa  not  now,  nor  at  any  time  since  the  death  of  the  said  P.  Walker  had 
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the  said  demified  premises  or  any  part  thereof,  heen,  of  any  value  whatsoeyer. 
And  the  defendant  farther  said,  that  the  estate,  right,  title,  interest  and  term  of 
years,  property,  profit,  claim,  and  demand  whatsoever  of  the  said  P.  Walker,  of 
and  in  the  said  demised  premises,  with  the  appurtenances  or  any  part  thereof, 
had  not  at  any  time  come  to  or  vested  in  the  defendant  by  assignment,  other- 
wise than  under  and  by  virtue  of  such  administration  as  aforesaid,  and  that  the 
said  entry  of  the  defendant  was  made  by  him  as  such  administrator  as  aforesaid : 
and  that  the  defendant  was  ready  to  verify,  &o. 

The  fourth  plea  was  to  the  same  effect,  with  the  addition  of  an  averment  of 
plenh  adminutravit  and  an  offer  to  surrender  before  the  breaches  occurred. 

The  plaintiff  in  his  replication  as  to  the  third  plea  of  the  defendant,  so  fiir  as 
the  same  related  to  the  breach  of  covenant  in  the  declaration  first  assigned, 
said,  that  the  plaintiff,  by  reason  of  anything  by  the  defendant  in  that  plea 
alleged,  ought  not  to  be  barred  from  having  and  maintaining  his  aforesud  action 
against  the  defendant,  in  respect  of  the  said  breach  of  covenant  first  above 
assigned,  because  the  said  demised  premises  from  the  time  of  the  death  of  the 
said  P.  Walker  hitherto  had  been  and  still  were  of  great  yearly  value,  to  wit, 
of  the  value  of  the  said  yearly  rent  in  the  declaration  mentioned,  to  wit,  at, 
&c.,  and  that,  the  plaintiff  prayed  might  be  inquired  of  by  the  country,  &c. ; 
and  the  plaintiff,  as  to  *the  third  plea  of  the  defendant,  so  far  as  the  i-mq-i 
same  related  to  the  said  breach  of  covenant  in  the  declaration  secondly  ^  ^ 
above  assigned,  said,  that  the  plaintiff  by  reason  of  anything  in  that  plea  alleged 
ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid  action  against 
the  defendant,  in  respect  of  the  said  breach  of  covenant  secondly  above  assigned, 
because  the  said  demised  premises  from  the  time  of  the  death  of  the  said  P.  Walker 
hitherto  had  been  and  still  were  of  great  yearly  value,  to  wit,  of  a  yearly  valae 
sufficient  for  the  payment  and  discharge  of  the  sud  levies,  taxes,  charges,  assess- 
ments, and  payments  wherewith  the  said  premises  were  charged  and  chargeable 
as  in  the  declaration  mentioned,  to  wit,  at,  &c.,  and  that,  the  plaintiff  prayed 
might  be  inquired  of  by  the  country,  &c. ;  and  the  plaintiff,  as  to  the  third  plea 
of  the  defendant,  so  far  as  the  same  related  to  the  said  breach  of  covenant  in 
the  declaration  lastly  above  assigned,  said,  that  the  plaintiff  by  reason  of  any- 
thing by  the  defendant  in  that  plea  alleged  ought  not  to  be  barred  from  having 
and  maintaining  his  aforesaid  action  against  the  defendant,  in  respect  of  the  said 
breach  of  covenant  lastly  above  assigned,  because  the  defendant,  since  the  death 
of  the  said  P.  Walker,  could  and  might  have  and  had  received  and  derived 
great  profit,  interest,  and  advantage  by  and  from  the  said  demised  premises  with 
the  appurtenances,  and  that  the  same  from  the  time  of  the  death  of  the  said  P. 
Walker  had  been  and  still  were  of  great  yearly  value,  to  wit,  of  the  yearly 
value  of  100^.,  to  wit,  at,  &c.,  and  that,  the  plaintiff  prayed  might  be  inquired 
of  by  the  country,  &c.  The  replication  to  the  fourth  plea  was  to  the  same 
effect,  and  in  addition,  took  issue  on  the  averment  ofpleni  adminUtraviL 

The  defendant  demurred  to  these  replications. 

Joinder. 

*Atcherleyf  Seijt.,  in  support  of  the  demurrer.  The  replication  is  ill,  r^nji 
for  it  puts  in  issue  an  immaterial  fact,  vis.,  whether  the  premises  were  of  I-  ^ 
any  value.  They  might  be  of  some  value  for  the  purpose  of  sale,  and  yet  they 
might  yield  no' profit *to  the  administrator ;  and  unless  they  yield  a  profit,  the 
administrator  is  not  liable  for  rent  or  taxes ;  at  all  eventSi  not  beyond  the 
profit  yielded.  The  result  of  the  cases  is  stated  in  1  Wjns.  Saunders,  112,«fiote 
0.  (edit.  5).  ''  If  an  executor  be  sued  in  his  representative  capacity  for  rent 
accruing  in  his  own  time,  either  in  debt  or  covenant,  where  the  lease  is  by 
deed,  or  in  debt  or  assumpsit  for  use,  and  occupation,  where  the  lease  is  not  by 
deed,  he  may  plead  plerU  administravit,  and  under  that  plea  may  show  that  the 
land  yields  no  profit,  and  that  he  has  no  assets  aliunde;  but  if  the  land  yields  a 
profit  equal  to  the  rent,  he  will  fail  on  a  plea  of  pleni  adminittravU,  for  he  is 
bound  to  apply  the  profits  of  the  land  towards  payment  of  the  rent  in  the  first 
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instanoe,  and  his  not  doing  so  will  be  a  devastavit;  if  therefore,  the  land  yields 
some  profit,  bat  less  than  the  rent,  it  should  seem  that  his  plea  should  be  pUnt 
adminisiravit,  prasier  the  profit.  If,  on  the  other  hand,  the  executor  be  sued, 
as  he  may  be  when  he  enters  and  is  in  the  actual  oocnpation,  in  his  individual 
capacity  as  assignee  of  the  term,  in  debt  on  a  lease  by  deed,  he  must  plead 
specially  that  he  holds  only  as  executor,  that  the  land  yields  no  profit,  or  less 
than  the  rent,  and  pray  whether  he  shall  be  charged  otherwise  than  in  detinet : 
in  covenant,  he  must  plead  the  same  matters  specially  :"  Hargrave's  case,  5 
Rep.  3 ;  Bolton  v.  Ganham,  Pollexf.  125,  Freem.  827 ;  Holier  v,  Casebert,  1  Lev. 
127;  Buckley  v.  Pirk,  1  Salk.  316;  Bemnant  v.  Bremridge,  8  Taunt.  191 ; 
Bnbery  v.  Stevens,  4  B.  &  Adol.  241. 

p^;.-.  *If  the  defendant  be  sued  as  assignee  and  not  as  administrator,  the 
L  J  venue  ought  to  be  local,  as  founded  on  privity  of  estate ;  and  then,  the 
declaration  is  ill  for  not  showing  the  county  in  which  the  premises  lie.  [Tindal, 
C.  J.  That  sufficiently  appears  in  the  averment  that  the  defendant  entered  in 
Middlesex,  the  county  in  which  the  venue  is  laid.]  Then,  the  fourth  plea  not 
only  tenders  the  same  immaterial  issue  as  the  third,  but  is  double,  in  offering 
also  an  issue  on  the  plent  adminisiravit. 

Coleridge^  Serjt.,  contri.  The  third  plea  being  pleaded  to  all  the  breaches  is 
ill ;  for  it  is  no  answer  to  the  third  breach  alleging  non-repair :  and  a  plea  which 
is  bad  as  to  part,  is  bad  for  the  whole :  Webb  v.  Martin,  1  licv.  48.  That  it 
is  no  answer  to  the  third  breach  distinctly  appears  in  Tilnev  v.  Norris,  1  Ld. 
Baym.  553,  1  Salk.  309,  Buckley  v.  Pirk,  1  Salk.  316,  and  Shepherd's  Touch- 
stone, 178.  But,  independently  of  this,  the  replication  takes  issue  on  a  material 
fact.  Whether  the  premises  were  of  value  is  the  proper  question  :  whether  the 
defendant  could  or  not  have  made  profit  of  them  is  either  identical  with  it,  or 
evidence  of  it.  Where  an  executor,  in  possession,  is  sued  as  assignee  on  the 
covenants  for  rent  and  repairs,  the  whole  liability  is  personal,  and  founded  on 
privity  of  estate.  The  law  presumes  the  possession  to  have  value ;  but  the 
liability  is  not  in  principle  founded  on  the  perception  of  the  profits,  nor  measured 
by  them.  An  ordinary  assignee  could  no  more  relieve  himself  from  keeping 
the  covenants  by  alleging  the  want  of  profits,  than  the  original  lessee.  But  as 
regards  rent,  the  law  has  made  a  distinction  between  an  executor  sued  as 
r^QBI  ^sis^^®  ^^^  ^^  ordinary  assignee.  It  limits  the  liability  on  this  head 
I-  ^  *to  the  profits  actually  received ;  taking  so  much  of  these  profits  as  equals 
the  rent,  out  of  the  general  body  of  the  assets,  and  specifically  appropriating 
them  to  the  landlord :  Hargrave's  case,  5  Bop.  31  b.  No  such  distinction, 
however,  prevails  as  to  liability  for  repairs,  the  lessor  having  no  such  privilege 
in  respect  of  the  assets, — the  executor  assignee  no  such  exemption ;  but  the 
general  rule  prevails:  Spencer's  case,  5  Bep.  18,  6th  resolution;  Dean  and 
Chapter  of  Windsor's  case,  5  Bep.  25;  Dyer,  13  b,  n.  67;  Tilney  v,  Norris,  1 
Roll.  Abr.  Covenant,  L.,  citing  Hyde  v.  Dean  and  Chapter  of  Windsor,  Cro.  Eliz. 
552.  The  object  of  the  covenant  for  repair  was  the  maintenance  of  the  thing 
in  being  when  the  lease  was  made.  Besides,  administration  is  taken  upon  him- 
self by  the  defendant  itpante  sud.  The  incurring  the  liability  is  his  own  act : 
the  offer  to  surrender  the  premises  (founded  on  the  case  of  Bemnant  v.  Brem- 
ridge) can  have  no  effect  on  the  defendant's  liability  for  repairs :  and  that  case 
turned  in  effect  on  the  circumstance  that  the  premises  yielded  no  rent.  It  was 
an  action  for  use  and  occupation. 

AtcherUyj  in  reply,  persisted  that  the  defendant  as  administrator  was  altogether 
discharged  if  the  premises  yielded  no  profit;  and  the  replication^  therefore^ 
should  have  taken  issue  on  that  precise  point 

As  to  the  taking  out  letters  of  administration  being  the  spontaneous  act  of 
the  administrator,  the  same  thing  might  be  predicated  of  an  executor  who  took 
out  probate,  since  he  was  at  liberty  to  renounce  it. 

TiNDAL,  C.  J.  It  is  unnecessary  for  us  to  give  any  opinion  as  to  the  suffi- 
ciency of  this  replication,  because  we  think  that  the  third  and  fourth  pleas  are 
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both  bad  in  law.  A  plea  which  is  bad  in  part,  is  bad  altogether;  ^nd  r^Qfi 
these  pleas,  affecting  to  give  an  answer  to  the  breach  of  covenant  in  not  ^  ^ 
repairing,  as  well  as  not  paying  rent  and  taxes,  cannot  be  supported;  because 
the  law,  as  it  is  applies  to  personal  representatives  with  respect  to  non-payment 
of  rent  or  taxes,  does  not  stand  on  the  same  footing  as  the  law  which  binds  them 
to  repairs.  The  two  cases  are  not  within  the  same  reason.  Rent  is  received  by 
an  executor,  not  so  much  in  the  light  of  assets,  as  a  profit  of  the  land  which  is 
to  be  handed  over  to  the  landlord,  in  satisfaction  or  diminution  of  arrears  that 
may  be  due.  No  such  reason  is  applicable  to  the  covenant  for  repairs.  It  would 
be  a  strange  thing  to  say,  for  instance,  that  an  executor  or  administrator  shall 
not  be  bound  to  repair  in  the  first  year  of  a  term,  because  they  had  derived  no 
profit  from  the  premises :  in  effect,  that  would  be  saying  that  the  lessor  shall 
have  no  rent  till  the  end  of  the  term ;  for  if  the  executor  is  not  bound  to  repair 
in  the  first  year  because  he  has  no  profits,  the  same  answer  might  be  made  in 
the  second,  and  the  premises  might  go  on  in  a  course  of  deterioration,  till  the 
end  of  the  term,  when,  if  the  executor  were  without  assets,  the  lessor  might  be 
deprived  of  any  redress.  But  there  is  no  case  to  show,  that  when  an  executor  b 
sued  as  assignee,  he  is  not  liable  for  repairs  in  the  same  manner  as  any  other 
assignee.  AH  the  cases  relied  on  for  the  defendant  are  actions  for  debt,  and  turn 
on  the  debet,  or  debet  and  detinet,  which  are  only  applicable  to  demands  for  non- 
payment of  rent.  On  the  other  hand,  the  cases  cited  for  the  plaintiff  tend  to 
show,  that  the  rule  with  respect  to  rent  does  not  extend  to  a  covenant  for  repair. 
Let  us  look  at  the  case  of  waste,  which  bears  a  strong  analogy  to  the  present 
The  law  is  clear,  that ''  the  executor  or  administrator  of  a  tenant  for  years  shall 
be  punished  for  waste  done  in  their  own  time;  and  that  the  judgment  for  the 
damages  shall  be  against  them  de  bonis  propriis.  And  there  is  no  *differ-  p^cggi 
ence  between  permissive  and  voluntary  waste,  that  will  infiuence  this  case,  ■-  -* 
because  this  breach  of  covenant  is  in  nature  of  permissive  waste;  except  that  the 
case  of  waste  is  stronger ;  because  treble  damages  are  recoverable  there,  hat 
single  damages  only  in  covenant.  And  if  the  executor  assigns  over,  waste  will 
lie  against  him  in  the  tenuit ;  therefore,  it  is  not  hard  to  support  this  action ; 
and  judgment  shall  be  against  him  de  bonis  propriis^"  1  Ld.  Raymd.  554.  An 
executor,  therefore,  is  liable  for  non-repair;  and  that,  even  where  he  permits 
dilapidation  to  continue,  which  did  not  commence  in  his  own  time.  The  same 
point  was  established  in  the  Dean  and  Chapter  of  Windsor's  case,  whefe  a  man 
demised  a  house  by  indenture  for  years ;  the  lessee,  for  him  and  his  exeeuton, 
covenanted  and  granted  with  the  lessor  to  repair  the  house  at  all  times  necessary; 
the  lessee  assigned  it  over  to  Hyde,  who  suffered  it  to  decay ;  the  lessor  brought 
an  action  of  covenant  against  the  assignee.  And  it  was  adjudged  by  PopHam, 
G.  J.,  and  the  whole  Court,  '<  that  the  action  of  covenant  did  lie,  although  the 
lessee  had  not  covenanted  for  him  and  his  assigns ;  for  such  covenant,  which 
extends  to  the  support  of  the  thing  demised,  is  quodammodo  appurtenant  to  it, 
and  goes  with  it.  And  in  respect  the  lessee  hath  taken  upon  him  to  bear  the 
charges  of  the  reparations,  the  yearly  rent  was  the  less,  which  goes  to  the  benefit 
of  the  assignee,  and  qui  sentit  commodum  sentire  debet  et  oniaJ* 

On  the  ground,  therefore,  that  the  plea  is  now  brought  forward,  for  the  first 
lime,  as  an  answer  to  an  action  of  covenant  for  repairs ;  that  no  authority  has 
been  adduced  in  support  of  such  a  plea ;  and  that  the  reason  of  the  thins  is 
altogether  inconsistent  with  such  a  defence ;  we  think  that  the  plea  is  ill ;  Siat 
judgment  must  be  given  for  the  plaintiff;  and  that,  as  to  this  *point,  it  is  p^gg-i 
unnecessary  to  consider  whether  there  is  any  distinction  between  the  situ-  ^  ^ 
ation  of  executor  and  that  of  administrator. 

Park,  J.,  and  Gaseles,  J.,  expressed  their  concurrence. 

BosANQUET,  J.  The  general  rule  is,  that  the  executor  of  a  lessee  is  liable  as 
assignee,  except  that,  with  respect  to  rent,  his  liability  does  not  exceed  what  the 
property  yields.     No  such  exception  applies  to  the  covenant  for  repairs. 

Judgment  for  plaintiff. 
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ALCHIN  V.  HOPKINS,  Clerk.    June  5. 

A  composition  with  a  olergyman,  in  consideration  that  his  fnture  income  may  be 
receiTed  bj  a  trnstee,  and  applied  in  liquidation  of  his  debts,  after  proTiding  for  a 
curate,  is  Toid  nnder  18  Elix.  c.  20. 

In  answer  to  an  action  for  a  debt  of  253^.  dne  from  the  defendant  to  the 
plaintiff,  the  defendant  put  in  an  agreement  for  a  composition  entered  into 
between  the  defendant  and  snch  of  his  creditors  as  signed  the  same,  who  there- 
by aereed  not  to  soe,  arrest,  or  molest  the  defendant,  <'  in  consideration  that 
the  ratnre  income  of  the  defendant  might  be  received  by  the  Rev.  Harry  Lee, 
or  some  other  person  duly  appointed  by  the  defendant,  and  applied  in  liqui- 
dation of  the  defendant's  debts,  after  providing  a  competent  stipend  for  a  cnrate 
to  serve  the  church.'' 

The  defendant  had  no  income  other  than  the  profits  of  a  benefice  with  cure  of 
souls,  amounting  to  about  148^.  a  year. 

Mr.  Lee  had  received  the  amount,  and  after  allowing  90^.  a  year  for  the  per* 
formance  of  the  duty,  had  distributed  the  residue,  with  the  sanction  of  the 
defendant,  among  the  defendant's  creditors. 

r*l001     *'^^^  defendant,  however,  had  never  signed  the  agreement. 
I-        ^     The  plaintiff,  upon  the  production  of  this  agreement,  was  nonsuited, 
with  leave  to  move  to  enter  a  verdict  for  the  amount  of  his  debt.     Accordingly, 

Coleridge^  Seijt.,  in  Easter  term  obtained  a  rule  nisi  to  that  effect,  on  the 
ground  that  the  agreement  was  not  binding  on  the  defendant,  for  want  of  his 
signature ;  for  want  of  consideration ;  and  as  an  infraction  of  the  statute  13 
Elis.  c.  20,  which  prohibits  "  all  chargings  of  any  benefice  with  cure,  with  any 
pension  or  any  profit  out  of  the  same  to  be  yielded  or  taken." 

Merewether,  Seijt,  showed  cftuse. 

The  defendant,  having  acted  on  the  agreement  by  sanctioning  the  application 
of  the  profits,  is  bound  by  it,  notwithstanding  his  omission  to  sign :  Good  v, 
Gheesmao,  2  B.  &  Adol.  328.  And  the  forbearance  of  each  creditor  to  sue  is 
a  sufficient  consideration  to  bind  the  others.  Nor  is  the  agreement  within  the 
prohibition  of  13  Eliz.,  for  a  curate  is  first  to  be  provided  for,  and  it  does  not 
appear  on  the  face  of  the  instrument  that  the  profits  of  the  benefice  are  actually 
conveyed  away  or  charged ;  and  a  sequestration  arising  only  incidentally,  as  a 
consequence  of  the  clergyman's  general  liability,  is  not  a  charge  within  13  Eliz» 
0.  20.     Flight  V.  Salter,  1  B.  &  Adol.  673 ;  Newland  v.  Watkin,  9  Bingh.  113. 

Coleridge,  Taking  the  agreement  and  the  conduct  of  the  parties  together^ 
an  intention  to  charge  the  benefice  plainly  appears;  and  therefore  the  case  falk 
within  the  principle  laid  down  in  Gibbons  v.  Hooper,  2  B.  &  Adol.  784,  Eirlew 
V.  Butts,  2  B.  &  Adol.  736,  note,  and  Flight  v,  Salter,  where  all  the  decisions 
P^^Q^n  *8re  collected.  The  agreement  is,  at  all  events,  indirectly  a  charge ;, 
I-  -'  and  the  defendant  cannot  do  indirectly,  what  he  is  prohibited  fironoi 
doing  directly.    Doe  dem.  Mitchinson  v.  Garter,  8  T.  R.  300. 

Our.  adv.  tmft. 

TxuDAL,  C.  J.  The  question  brought  before  the  court  in  this  case,  is  whether 
the  agreement  for  a  composition  entered  into  between  the  defendant  and  such  of 
his  croditors  as  signed  the  same,  operates  as  an  answer  to  the  present  action.. 
By  the  terms  of  the  agreement,  the  several  creditors  who  signed  the  same- 
agreed  not  to  sue,  arrest,  or  molest  the  defendant  'Mn  consideration  that  the 
fnture  income  of  the  said  defendant  might  be  received  by  the  Rev.  Har^  Lee, 
clerk,  or  some  other  person  duly  appointed  by  the  said  defendant,  and  appued  in 
the  liquidation  of  the  said  debts."  It  was  found  at  the  trial  of  the  cause,  that 
the  defendant  had  no  other  income  than  the  profits  of  a  benefice  with  cure  of 
souls.  The  agreement,  may,  therefore,  be  considered  to  refer  to  the  income  of 
the  defendant  arisinff  from  his  living,  and  no  other. 

The  objection  made  on  the  part  of  the  plaintiff  is  that  the  agreement  is  void 
VoL.XXVIL-86 
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bj  the  atatate  13  Elix.  c.  20,  by  which  '<  all  chargings  of  any  benefioea  with  enre 
hereafter  with  any  pension,  or  with  any  profit  out  of  the  same  to  be  yielded  or 
taken,  hereafter  to  be  made,  shall  be  utterly  void/'  The  effect  of  the  instru- 
ment, supposing  it  to  have  any  effect  whatever,  is  to  appropriate  the  future 
profits  of  the  living  to  the  payment  of  the  debts  of  the  defendant ;  for  we  can- 
not think  the  clause  by  which  it  is  provided  that  a  competent  stipend  for  a 
curate  to  serve  the  church  shall  be  first  paid,  will  take  the  agreement  out  of  the 
statute.  There  are  many  purposes  to  which  the  profits  of  a  benefice  ought  to 
be  "^employed,  on  principles  of  public  policy,  besides  the  finding  of  a  r«i  aa-i 
curate,  such  as  the  repairs  of  the  chancel  and  parsonage,  the  money  pay-  *-  ^ 
ments  to  which  the  church  is  liable,  and  the  like.  The  effect  of  the  instni- 
ment,  therefore,  although  not  operating  as  a  direct  charge,  is  an  agreement  to 
charge  the  profits  of  the  living ;  and  if  such  an  agreement  were  not  held  to  M 
within  the  prohibition  of  the  statute,  all  its  purposes  might  be  avoided  with  the 
greatest  facility. 

But,  independently  of  the  objection  under  the  statute  of  Elisabeth,  it  appears 
that  this  agreement  was  never  signed  by  the  defendant.  In  case,  therefore,  the 
crediton  should  sue  upon  it,  they  would  be  met  by  the  preliminary  objection, 
that  a  contract  for  the  profits  of  a  living  to  be  paid  over  to  a  trustee  or  receiver, 
was  a  contract  "  for  an  interest  in  or  concerning  lands,  tenements,  or  heredita- 
ments," and  that  no  action  would  lie  upon  it,  as  it  '<  had  not  been  signed  by  the 
defendant,  or  by  any  person  thereunto  by  him  lawfully  authorised.'^  We  think, 
upon  this  ground  also,  the  agreement  for  composition  is  not  of  sach  a  descrip- 
tion as  can  be  held  a  bar  to  the  present  action.  For  the  principle  on  whidi 
such  an  agreement  is  held  to  operate  as  an  answer  to  an  action  by  a  creditor 
who  has  come  into  it,  is,  that  there  has  been  a  substitution  of  a  new  agreement, 
by  mutual  consent,  and  on  good  consideration,  in  the  stead  or  place  of  the  old 
contract  This  is  the  point  established  by  the  case  of  Good  v,  Cheesman,  to 
which  we  entirely  accede.  The  new  or  substituted  agreement  must,  therefore, 
of  necessity  be  one  which  is  legal  and  valid ;  or  the  whole  ground  on  whieh  the 
lelease  of  the  former  contract  depends,  is  destroyed.  Inasmuch,  however,  as 
the  agreement  in  question  is  liable  to  the  objections  above  adverted  to,  we  think 
it  fails  as  a  composition  that  can  be  enforced  at  law. 

Rule  absolute  for  entering  verdict  for  plaintiff  for  2531 


♦BUSHELL  and  Others  t;.  BEAVAN.    June  6.  [•108] 

PUintiffa,  owners  of  a  ship  hired  on  eharter-party  by  H.  8.»  refused  to  let  her  sail  till 
certain  disputes  about  the  freight  between  theai  and  H.  8.  were  settled,  bj  H.  8.  ^t- 
ing  Bocnrity :  whereupon  defendant,  in  consideration  that  plaintiffs  would  let  H.  S. 
sail  without  giTing  aecarity,  niidertook  to  get  T.  M.  to  sign  the  guaranty  hereunder 
set  forth,  and  deliver  it  to  plaintiffa  in  a  week :  Held,  that  thia  was  not  an  undertsk- 
ing  for  the  debt,  default,  or  miaoarriage  of  another,  within  the  atatate  of  frauds. 

The  guaranty  to  be  aigned  by  T.  M.  waa  aa  followa :— "  Whereaa  H.  8.  haa  hired  yaer 
ahip  for  aix  months  from  the  12th  of  July,  1830,  and  auch  longer  time  as  his  intended 
voyage  may  require,  and  haa  paid  or  secured  the  freight  for  aix  months,  from  the  20th 
of  August,  1880,  and  is  about  to  leave  England,  I  guarantee  the  payment  of  freight 
which  ahall  accrue  for  any  portion  of  the  voyage  after  the  said  six  montha  :'*  Hdd, 
an  nndertakiag  within  the  atatate  of  firauda,  and  inaofficient  for  want  of  a  oonaidera- 
tion  apparent  on  the  faoe  of  it;  and  conaequentiy  that  only  nominal  damagea  ooald 
be  recovered  againat  defendant  for  Hailing  to  procure  T.  M.'a  aignature,  according  to 
his  promise. 

Assumpsit.  The  first  count  of  the  declaration  stated  that  on  the  12ih  of 
June^  1829,  to  wit,  at  London,  by  a  certain  chartei^party  then  and  there  made 
and  concluded  between  W.  S.  Jacques,  for  and  on  behalf  of  himself  and  the 
plaintifis,  other  the  owners  of  the  ship  called  the  Warrior,  then  lyin^  in  the 
port  of  London,  of  the  one  part,  and  H.  C.  Sempill,  freighter  of  the  said  ship, 
of  the  other  part,  the  said  oharter-party  being  sMled  with  the  seal  of  the  said 
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H.  G.  Sempill,  it  was  witnessed,  that  the  said  W.  C.  Jaoqnes,  acting  as  afore- 
nidy  for  the  consideration  thereinafter  mentioned,  did  thereby  promise  and 
agree  to  and  with  the  said  freighter,  his  execators,  administrators,  and  assigns, 
that  the  said  ship  should  set  sul  and  proceed  to  Swan  Riyer  and  Sydney,  New 
South  Wales,  and  then  proceed  to  such  port  or  ports,  place  or  places,  and  for 
aach  purposes,  as  the  said  freighter,  his  executors,  administrators,  or  agents, 
might  order  or  direct;  that  the  ship  should  immediately  go  into  the  St.  Katha- 
rine Docks,  and  the  poop  and  cabins  be  erected,  altered,  and  finished  in  the 
r*l041  ™^^°®''  prescribed  by  the  charter-party,  on  or  ^before  the  24th  of  June ; 
^  -'  in  consideration  whereof,  and  of  everything  above  mentioned,  H.  C. 
Sempill,  for  himself,  his  executors,  administrators,  and  assigns,  did  thereby 
covenant,  promise,  and  agree  to  and  with  W.  S.  Jacques,  his  executors,  admini- 
strators, and  assigns,  to  take  the  said  ship  into  his  service  for  the  voyage  there- 
inbefore specified,  and  for  and  during  the  term  or  space  of  six  calendar  months 
certain  ;  and  also  to  pay  or  cause  to  oe  paid  unto  W.  S.  Jacques,  his  executors, 
administrators,  and  assigns,  freight  for  the  use  or  hire  of  the  said  ship,  at  and 
after  the  rate  of  17s.  per  register  ton  per  calendar  month,  for  and  during  the 
term  or  space  of  six  months  at  the  least,  to  reckon  and  be  accounted  from  the 
12th  day  of  July  then  next  ensuing,  and  at  and  after  the  like  rate  for  all  fur- 
ther time  (if  any)  that  might  be  necessary  for  the  completion  of  her  aforesaid 
intended  voyage  and  service,  and  until  she  should  be  finally  discharged  as  afore- 
said, or  up  to  the  day  of  her  being  lost,  captured,  or  last  seen  or  heard  of;  such 
freight  to  be  paid  in  manner  following,  that  is  to  say,  one-third  of  the  six 
months'  pay  to  be  paid  on  the  clearing  of  the  vessel  outwards,  at  the  Custom 
House,  in  the  port  of  London ;  400^.  in  further  part  of  the  said  monthly  pay  to 
be  receivable  by  the  said  commander  out  of  the  freight  payable  at  New  South 
Wales,  or  some  other  intermediate  port ;  and  the  remainder  of  the  said  monthly 
pay  to  be  paid  by  good  and  approved  bills  of  exchange,  at  six  months'  date 
from  the  day  the  said  vessel  should  clear  outwards  at  the  custom-house  of 
London : 

That  after  the  making  of  the  said  charter-party,  and  before  the  making  of 
the  promise  and  underti^ing  of  the  defendant  next  mentioned,  divers  disputes 
and  differences  had  arisen  and  were  depending  between  the  plaintifia  and  H.  0. 
Sempill,  as  to  whether  or  not  the  period  of  hire  of  the  said  ship  should  com- 
r*l0^1  ™®^^  ^^™  ^^®  ^^^  ^^^^  ^^  ^July,  1829,  and  whether *or  not  the  pay- 
*-  -^  ment  of  the  freight  so  as  aforesaid  to  be  paid  by  H.  C.  Sempill,  for  the 
use  or  hire  of  the  said  ship,  should  commence  and  be  payable  from  the  said 
12th  of  July,  1829 ;  and  also  as  to  whether  or  not  H.  C.  Sempill  should  give 
the  plaintiffs  security  for  the  payment  of  freight  for  the  use  and  hire  of  the  said 
ship,  which  should  or  might  become  due  and  payable  from  H.  C.  Sempill  for 
any  period  beyond  six  months,  to  be  reckoned  and  accounted  from  the  said  12th 
of  July,  1829,  according  to  the  terms  and  conditions  of  the  charter-party,  to 
wit,  at,  &c. :  and  that  before  and  at  the  time  of  the  making  of  the  promise  and 
undertaking  of  the  defendant  as  next  mentioned,  the  plaintiffs  had  refused  to 
suffer  and  permit  H.  C.  Sempill  to  leave  England  in  the  said  ship  or  vessel, 
under  the  charter-party,  until  he  had  given  such  security  as  aforesaid,  to  wit, 
at,  &o. : 

And  thereupon,  on  the  6th  of  October,  1829,  to  wit,  at,  &c.,  in  consideration 
of  the  premises,  and  that  the  plaintifia  would  put  an  end  to  the  disputes  and 
differences,  and  consent  and  agree  that  the  period  of  hire  of  the  said  ship  should 
commence  from  the  20th  of  August,  1829,  and  that  the  payment  of  the  freiffht 
should  commence  and  be  payable  from  the  said  20th  of  August,  1829,  and  that 
H.  C.  Sempill  should  not  be  liable  for  any  charge  for  the  said  freight  for  any 
period  antecedent  to  the  20th  of  August,  1829,  and  also  m  consideration  that 
the  plaintifb,  at  the  special  instance  and  request  of  the  defendant,  would  suffer 
and  permit  H.  C.  Sempill  to  leave  England  in  the  said  ship  or  vessel  without 
giving  the  said  security,  the  defendant  undertook,  and  then  and  there  futhfnlly 
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promised  the  plaintiffis  to  procure  one  Thomas  Potter  Macqaeen  duly  to  sign 
and  enter  into  a  written  guaranty,  and  that  he  would  deliver  the  same  to  one 
Henry  Brittan,  within  a  week  then  next  following ;  by  which  ffaaranty  the  said 
*T.  P.  Macqneen  should  guarantee  the  plaintiffs  the  due  and  fiiithful  r«|Agi 
payment  of  all  freight  for  the  use  or  hire  of  the  said  ship,  which  should  *-  ^ 
or  might  become  due  and  payable  from  the  said  H.  C.  Sempill  for  any  period 
beyond  the  said  six  months,  pursuant  to  such  charter-party,  such  period  of  six 
months  to  commence  from  the  said  20th  of  August,  1829,  accoi^ing  to  the 
terms  and  conditions  of  the  said  charter-party ;  and  that,  in  default  of  payment 
thereof  as  aforesaid  by  H.  C.  Sempill  op  his  agents,  the  said  T.  P.  Macqaeen 
would  pay  the  same  on  demand.  And  the  plaintiffs  averred,  that  they,  con- 
fiding in  the  said  promise  and  undertaking  of  the  defendant,  did  afterwards,  to 
wit,  on  the  said  6th  of  October,  1829,  to  wit,  at,  &c.,  put  an  end  to  the  said 
disputes  and  differences,  and  consented  and  agreed  that  the  period  of  hire  of  the 
said  ship  should  commence  from  the  said  20th  of  August,  1829,  and  that  the 
payment  of  the  freight  should  commence  and  be  payable  from  the  said  20th  of 
August,  1829,  and  that  H.  0.  Sempill  should  not  be  liable  to  any  charge  for 
the  freight  for  any  period  antecedent  to  the  20th  of  August,  1829,  and  did  then 
and  there  suffer  and  permit  H.  G.  Sempill  to  leave  England  in  the  said  ship  or 
vessel,  without  giving  the  said  security  :  and  although  a  week  from  the  time  of 
the  making  the  defendant's  said  promise  and  undertaking  had  long  since  elapsed, 
yet  the  defendant,  not  regarding  his  promise  and  undertaking,  but  contriving 
to  injure  the  plaintiffs  in  that  behalf,  did  not  nor  would,  within  the  time  afore- 
said, or  at  any  time  before  or  afterwards,  procure  T.  P.  Macqneen  to  sign  or 
enter  into  any  written  guaranty,  whereby  he  guaranteed  the  due  and  faithful 

Eayment  of  all  freight  for  the  use  or  hire  of  the  said  ship,  which  should  or  might 
ecome  due  and  payable  from  H.  C.  Sempill  for  any  period  beyond  the  said  six 
months,  pursuant  to  such  charter-party,  *auch  period  of  six  months  to  r*i  07-1 
commence  on  the  said  20th  of  August,  1829,  according  to  the  terms  and  ^  ^ 
conditions  of  the  said  charter-party ;  and  that,  in  default  of  payment  thereof  as 
aforesaid  by  H.  C.  Sempill  or  his  agents,  the  said  T.  P.  Macqneen  would  pay 
the  same  on  demand ;  nor  did  the  defendant,  within  the  space  of  the  said  week, 
or  at  any  time  afterwards,  procure  such  or  any  guaranty  of  T.  P.  Macqneen  to 
be  delivered  to  the  said  H.  Brittan ;  but  so  to  do  had  hitherto  wholly  neglected 
and  refused,  and  still  did  neglect  and  refuse.  And  the  plaintiffs  averred,  that 
H.  0.  Sempill  had  had  the  use  and  hire  of  the  said  ship  on  freiffht  as  aforesaid 
for  a  long  space  of  time  after  the  expiration  of  the  said  six  months,  commencing 
from  the  said  20th  of  August,  1829,  to  wit,  from  thence  hitherto ;  and  that 
the  freight  of  the  said  ship  or  vessel  during  that  period  amounted  to  a  large  sum 
of  money,  to  wit,  to  the  amount  of  2,000^.,  which  was  still  due  and  owing  to  the 
plaintiffis :  and  by  means  of  the  premises  the  plaintiffs  had  been  and  were  likely 
wholly  to  lose  the  same,  and  any  future  freight  that  miffht  become  due  and  pay- 
able from  H.  C.  Sempill  for  and  on  behalf  of  the  said  ship :  and  also  by  means 
of  the  premises  the  plaintiffs  had  been  and  were  otherwise  much  injured  and 
damnified,  to  wit,  at,  &o. 

The  fourth  count  stated,  that  on  the  12th  of  June,  1829,  to  wit,  at,  Ac.,  by 
a  certain  other  charter-party  then  and  there  made  and  concluded  between  the 
plaintiffs,  the  owners  of  the  ship  in  the  first  count  mentioned,  of  the  one  part, 
and  H.  C.  Sempill  of  the  other  part,  sealed  with  the  seal  of  H.  C.  Sempill,  it 
was  witnessed  of  and  concerning  the  said  ship,  and  the  freight  and  hire  of  the 
same  as  in  and  by  the  charter-party  in  the  first  count  mentioned,  to  wit,  at,  Ac. : 
That  on  the  6th  of  October,  1829,  to  wit,  at,  &c.,  in  consideration  that  the 
plaintiffs,  at  the  special  instance  and^request  of  the  defendant,had  consented  r*i  aqi 
and  agreed  that  the  period  of  hire  of  the  said  ship  should  commence  firom  ■-  -' 
the  20th  of  August,  1829,  instead  of  the  12th  of  July,  1829;  and  that  H.  C. 
Sempill  should  not  be  liable  for  any  charge  for  the  said  freight  for  any  period 
antecedent  to  the  said  20th  of  August,  1829 ;  and  also,  in  consideration  that  the 
plaintiffs,  at  the  special  instance  and  request  of  the  defendant,  had  suffered  and 
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pennitted  H.  C.  Sempill  to  leave  England  in  the  said  ship,  on  the  defen- 
dant's guaranteeing  the  payment  of  the  said  freight,  to  commence  after  the 
period  of  six  months,  which  said  six  months  were  to  be  counted  from  the 
said  20th  of  August,  1829,  the  defendant  undertook,  and  then  and  there  faith- 
fnllj  promised  the  plaintiffs,  to  guarantee  the  plaintiffs  the  due  and  faithful 
payment  of  all  freight  for  the  use  or  hire  of  the  said  ship  or  vessel,  which 
should  or  might  become  due  and  payable  from  H.  C.  Sempill  for  any  period 
beyond  the  said  six  months,  such  period  of  six  months  to  commence  from  the 
said  20th  of  August,  1829,  according  to -the  terms  and  conditions  of  the  said 
charter-party ;  and  that,  in  default  of  payment  thereof  by  H.  C.  Sempill  or 
his  aesnts,  the  defendant  would  pay  the  same  on  demand ;  it  being  understood 
that  Uie  defendant  was  not  to  be  bound  by  the  commander's  certificate  alone  of 
the  amount  of  freight  due,  without  further  proof  of  such  amount  being  due. 
And  the  plaintiffs  averred,  that  afterwards,  to  wit,  on  the  17th  of  May,  1831, 
to  wit,  at,  &c.,  a  large  sum  of  money,  to  wit,  the  sum  of  2000/.,  became  and  was 
still  due  and  owing  from  H.  C.  Sempill  to  the  plaintiffs  for  freight  for  the  use  and 
hire  of  the  said^  ship,  the  same  having  become  due  and  payable  from  him  for  a 
period  beyond  the  said  six  months,  such  period  of  six  months  commencing  from  the 
said  20th  of  August,  1829,  acoording  to  the  terms  and  conditions  of  the  said  charter- 
r*l0d1  ^^^^f  *^  ^^^'  ^'^™  thence  hitherto,  and  H.  C.  Sempill  and  his  agents 
^  ^  bad  hitherto  made  default  in  payment  of  the  same ;  of  which  said  premises 
the  defendant  afterwards,  to  wit,  on  the  said  17th  of  May,  1831,  to  wit,  at,  &e., 
had  notice  :  and  thereupon  payment  of  the  freight  so  due  was  then  and  there 
demanded  of  him  by  the  plaintiffs.  Yet  the  defendant,  not  regarding  his  said 
last-mentioned  promise  and  undertaking,  but  contriving  and  intending  to  injure 
the  plaintiffs  in  that  behalf,  had  not  as  yet  paid  them  the  said  freight  or  sum  of 
2000/.  so  due  and  owing  as  aforesaid,  but  so  to  do  had  hitherto  wholly  neglected 
and  refused,  to  wit,  at,  &o. 

The  defendant  pleaded  the  general  issue. 

At  the  trial  before  Tindal,  C.  J.,  London  sittings  after  last  Hilary  term,  a 
verdict  was  found  for  the  plaintiffs  for  1557/.  9s,  83.,  subject  to  the  opinion  of 
the  Court  on  the  following  case  : — 

The  plaintiffs,  at  tho  time  of  entering  into  the  charter-party  set  out  in  the 
pleadings,  and  up  to  the  time  of  this  action,  were  the  owners  of  the  ship  Warrior. 
On  the  12th  of  June,  1829,  the  charter-party  set  out  in  the  pleadings  was  made 
and  concluded  in  London  between  the  plaintiff  W.  S.  Jacques,  acting  for  and  on 
behalf  of  himself  and  the  other  plaintiffs,  and  H.  C.  Sempill,  under  the  respective 
seals  of  W.  S.  Jacques  and  H.  C.  Sempill. 

In  pursuance  of  that  charter-party,  the  ship  went  into  the  St.  Katharine's 
Docks  on  the  24th  of  June,  1829,  and  was,  on  the  day  after,  in  a  fit  state  to 
receive  and  take  on  board  her  cargo ;  and  the  freighter  then  took  possession  of 
her :  but  the  poop  and  cabins  were  not  completely  fitted  up  and  furnished  in 
pursuance  of  the  charter-party  until  some  time  afterwards,  although  many  pas- 
sengers were  engaged  and  took  possession  of  the  ship  some  time  before  the 
painting  was  completely  finished. 

P1101  Previous  to  the  ship's  being  ready  for  sea,  and  about  "^the  latter  end  of 
^  -*  September,  1829,  disputes  and  differences  arose  between  the  plaintiffs 
and  H.  G.  Sempill,  arising  out  of  the  poop  and  cabins  not  being  completely 
fitted  up  and  finished  by  the  24th  of  June,  and  otherwise  as  to  whether  or  not 
the  period  of  hire  of  the  ship  should  commence  from  the  12th  of  July,  as  stipu- 
lated in  the  charter-party ;  and  as  to  whether  or  not  the  payment  of  freight 
should  oommence  and  be  pavable  from  that  day ;  and  also  as  to  whether  or  not 
H.  C.  Sempill  should  give  the  plaintiffs  a  security  for  the  payment  of  the  freight 
which  should  become  due  for  any  period  beyond  the  six  months,  to  be  reckoned 
from  that  day ;  and  also  as  to  whether  or  not  H.  C  Sempill  should  continue  the 
ship  in  his  service  after  her  arrival  and  discharge  at  Swan  River.  The  plaintiffii 
refused  to  allow  the  vessel  to  go  to  sea  until  the  settlement  of  such  disputes  and 
differences. 


566  1  Bingham's  New  Cases.  [110 

On  the  2d  of  October,  1829,  the  defendant,  then  acting  as  the  attorney  for 
H.  C.  Sempill,  and  also  as  the  attorney  for  T.  P.  Macqueen,  wrote  to  the  plaintiff 
Jacques  the  following  letter : — 

**  Sir, — My  friend  and  client  Mr.  Sempill  has  been  with  me,  accompanied  bj 
Mr.  Cross  and  the  captain  of  the  Warrior,  to  arrange  finally  the  settlement  of 
the  affairs  of  that  ship  previous  to  her  departure  from  the  port  of  London.  The 
only  difficulty  that  presented  itself  to  a  fair  and  proper  conclusion,  was  the 
period  from  which  Mr.  Sempill's  payment  of  the  six  months'  rent  should  com- 
mence ;  Mr.  Gross  proposing  that  the  day  should  be  from  the  first  week  in 
August :  Mr.  Sempill  declining  to  accede  to  such  a  proposal,  and  suggesting  that 
the  period  of  payment  should  not  commence  till  the  Ist  of  September.  Upon 
reference  to  your  captain,  it  was  admitted  (and  in  which  admission  Mr.  Cross 
acquiesced)  that  the  reparations  and  completion  of  the  cabins  and  other  parts 
of  the  ship  were  not  completed  until  the  12th  *of  August,  although  the  r4c|-|  ii 
owners  covenanted  that  all  should  be  completely  finished  by  the  24th  of  I-  -* 
June ;  in  which  case  the  rent  was  to  commence  from  the  12th  of  July,  thns 
giving  Mr.  Sempill  a  clear  period  of  eighteen  days  from  the  day  of  completion 
of  repairs  to  the  day  of  commenced|ent  of  payment.  Mr.  Sempill  really  is  not 
bound  to  make  the  payment  required  of  him :  and  on  his  behalf  I  decline  to 
advise  him  to  do  so.  Mr.  Cross  has  asked  me  for  some  security  for  the  surplos 
of  six  months'  rent,  if  his  hire  exceeds  that  term ;  this  Mr.  Sempill  is  not 
bound  to  give,  neither  have  the  owners  any  right  to  require ;  but  if  the  other 
part  of  our  difference  on  Mr.  Sempill's  reasonable  request  be  acquiesced  in,  I 
have  no  objection  on  his  part  to  give  them  good  and  sufficient  security,  otherwise 
I  must  decline  it. 

"  I  beg  the  fi&vor  of  hearing  from  you  by  return  of  post,  with  the  determina- 
tion of  the  owners  of  Bristol.    J.  P.  Beavan." 

In  consequence  of  that  letter,  and  for  the  purpose  of  settling  the  disputes 
and  differences  between  the  parties,  on  the  6th  of  October,  1829,  a  meeting 
took  place  between  W.  Cross,  one  of  the  plaintiffs,  the  said  H.  C.  Sempill,  the 
defendant  as  attorney  on  his  behalf,  and  Mr.  Brittany  as  attorney  for  the  plain- 
tiffs. 

On  that  occasion,  H.  C.  Sempill  drew  up  and  signed  the  following  letter : — 
^<  Gentlemen, — I  beg  leave  to  inform  you  that  I  will  not  require  the  Warrior  for 
any  period  after  she  has  performed  her  voyage  to  Sydney,  and  discharged  her 
cargo.     I  am,  &o.,  H.  C.  Sempill." 

The  following  memorandum  was  also  endorsed  on  the  charter-party  held  by  H. 
C.  Sempill,  and  it  was  signed  by  W.  Cross  for  himself  and  the  other  plaintiffs : 
^*  For,  and  on  behalf  of  W.  S.  Jacques,  myself,  and  the  other  owners  of  the 
ship  Warrior,  chartered  by  H.  C.  Sempill,  I  hereby,  in  consequence  of  piti-tQi 
*the  reparations  to  such  ship  not  having  been  completed  by  the  period  *-  -' 
in  the  charter-party  mentioned,  covenant,  promise,  and  undertake  that  the  period 
of  hire  of  the  before-mentioned  ship  shall  commence  from  the  20th  of  August 
last  past ;  and  that  the  payment  of  the  freight  of  such  vessel  shall  oommenoe 
and  be  payable  from  the  20th  of  August  last  past ;  and  that  Mr.  Sempill  shall 
not  be  liable  for  any  charge  for  freight  or  rent  for  any  period  antecedent  to  such 
20th  of  August,  1829.     For  self  and  other  owners,  W.  Cross." 

On  that  occasion,  also,  a  guaranty  written  in  the  shape  of  a  letter,  in  the  fol- 
lowing form,  and  addressed  to  W.  S.  Jacques,  was  drawn  up  for  the  signatare 
of  T.  P.  Macqueen,  and  agreed  on  by  the  defendant,  viz. : 

^^  Sir, — In  consideration  of  your  having,  on  behalf  of  yourself  and  other 
owners  of  the  ship  called  the  Warrior,  entered  into  a  charter-party  of  affreight- 
ment with  Mr.  H.  C.  Sempill  for  a  voyage  of  the  said  ship  or  vessel  to  the  Swan 
River  and  Sydney,  New  South  Wales,  whereby  it  is  agreed  that  the  said  ship 
shall  remain  and  continue  in  the  service  of  the  said  freighter  for  and  during  the 
term  or  space  of  six  calendar  months  at  the  least,  to  reckon  and  be  accounted 
from  the  12th  day  of  July  last  past,  and  for  and  during  such  longer  time  or 
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teriQy  if  any,  as  may  be  neoesaarj  to  complete  the  Bud  intended  voyage  np  to 
the  day  of  her  final  discharge ;  and  whereby,  after  covenanting  for  the  payment 
of  the  freight  for  and  daring  the  said  six  months,  at  the  times  and  in  manner 
therein  mentioned^  the  said  H.  C.  Sempill  did  oovenant  that  the  freight  for  any 
period  beyond  the  said  six  months  shall  be  paid  in  London  by  the  freighter  or 
his  agents,  as  in  the  said  charter-party  mentioned ;  and  whereas  the  said  H.  0. 
Sempill  hath  paid  or  secured  to  be  paid  the  said  freight  for  the  space  or  period 
of  six  months,  commencing  from  the  20th  of  August  last ;  and  tne  said  H.  C. 
r*1131  ^™P^^  being  about  to  leave  England  in  '''the  said  ship,  I  have  oon- 
I-  -*  sented  to  guarantee  the  owners  of  the  said  ship  the  payment  of  the  said 
freight,  to  commence  after  the  said  period  of  six  months,  which  six  months  is  to 
be  accounted  from  the  20th  of  August  last  past;  I  do  hereby  guarantee  unto 
you,  on  behalf  of  yourself  and  other  owners  of  the  said  ship,  the  due  and  faith- 
ful payment  of  all  freieht  for  the  use  or  hire  of  the  said  ship  which  shall  or  may 
become  due  and  payable  from  the  said  H.  0.  Sempill  for  any  period  beyond  the 
said  six  months,  pursuant  to  such  charter-party,  such  period  of  six  months  to 
commence  from  the  20th  of  August  last,  according  to  the  terms  and  conditions 
of  the  said  charter-party }  and  in  de&ult  of  the  payment  thereof  as  aforesaid  by 
the  said  H.  G.  Sempill,  or  his  agents,  I  hereby  undertake  and  agree  to  pay  the 
same  on  demand.    Dated  London,  this  6th  day  of  October,  1829.     Yours,  &c." 

And  the  defendant,  at  the  foot  of  the  said  guaranty,  wrote  and  signed  the  M- 
lowing  undertaking :  *'  I  undertake  to  get  a  copy  of  the  above  guaranty  duly 
signed  by  Thomas  Potter  Maoqueen,  Esq.,  M.P.,  and  within  a  week  delivered 
to  Mr.  BriUan.    J.  P.  Beavan.^' 

A  witness  stated  that  the  memorandum  on  the  charter-party,  and  the  under* 
taking  of  the  defendant  to  get  the  signature  of  Mr.  Maoqueen  to  the  guaranty 
for  the  payment  of  the  freight,  were  so  signed  reciprocally,  in  consideration  the 
one  of  the  other. 

After  the  transactions  which  took  place  at  that  meeting,  the  ship  set  sail  and 
left  England  on  her  voyage,  on  the  10th  of  October,  182^. 

The  defendant  never  got  a  copy  of  the  above-mentioned  guaranty  signed  by  T. 
P.  Maoqueen,  although  repeated  applications  were  made  by  the  plaintiffs  to  the 
defendant  for  that  purpose ;  nor  did  T.  P.  Macqueen  ever  sign  the  same.  But 
the  defendant  proposed  to  the  attorney  for  the  plaintiffs,  that  he  would,  himself, 
r^ll41^°  *lieu  of  the  guaranty  by  T.  P.  Macqueen,  sign  the  following  letter; 
■-  ^  and  he  did,  in  the  month  of  November,  1830,  write  and  sign  a  letter  ad- 
dressed to  W.  S.  Jacques,  of  which  the  following  is  a  copy : 

<<  Sir, — ^In  consideration  of  your  having,  on  behalf  of  yourself  and  other 
owners  of  the  ship  called  the  Warrior,  entered  into  a  charter-party  of  affreight- 
ment with  Mr.  H.  C.  Sempill,  for  a  voyage  of  the  said  ship  to  Swan  River  and 
Sydney,  New  South  Wales,  whereby  it  is  asreed  that  the  said  ship  shall  remain 
and  continue  in  the  service  of  the  said  freighter  for  and  during  the  term  or  space 
of  six  calendar  months  at  least,  to  reckon  and  be  accounted  from  the  12th  of  July 
last  past,  and  for  and  during  such  longer  time  or  term,  if  any,  as  may  be  neces- 
sary to  complete  the  said  intended  vovage  up  to  the  day  of  her  final  discharge ; 
and  whereby,  after  covenanting  for  the  payment  of  the  freight  for  and  dunng 
the  said  six  months,  at  the  times  and  in  manner  therein  mentioned,  the  said  a, 
G.  Sempill  did  covenant  that  the  freight,  for  any  period  beyond  the  said  six 
months,  shall  be  paid  in  London  by  the  freighter  or  his  agents,  as  in  the  said 
charter-party  mentioned ;  and  whereas  the  said  H.  C.  Sempill  hath  paid  or  sc- 
oured to  be  paid  the  said  freight  for  the  space  or  period  of  six  months,  com- 
mencing from  the  20th  of  August  last,  and  the  said  H.  G.  Sempill  being  about 
to  leave  England  in  the  sud  ship,  I  have  consented  to  guarantee  the  owners  of 
the  said  ship  the  payment  of  the  said  freight,  to  commence  after  the  period  of 
six  months,  whieh  six  months  is  to  be  accounted  from  the  20th  of  August  last 
past ;  I  do  hereby  guarantee  unto  yon  on  behalf  of  yourself  and  other  owners  of 
the  said  ship,  the  due  and  faithful  payment  of  all  freight  for  the  use  or  hire  of 
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the  Baid  ship  or  vessely  which  shall  or  may  heoome  dae  and  payable  from  the 
said  H.  C.  Sempill  for  any  period  beyond  the  six  mopths,  suoh  period  of  six 
months  to  commence  *from  the  20th  of  August  last,  according  to  ^bep:|e|^e-| 
terms  and  conditions  of  the  said  charter-party ;  and  in  de&ult  of  pay- 1-  -' 
ment  thereof  as  aforesaid,  by  the  said  H.  C.  Sempell  or  his  agents,  I  hereby  nn« 
dertake  and  agree  to  pay  the  same  on  demand :  it  being  understood  that  I  am 
not  to  be  bound  by  the  commander's  certificate  alone  of  the  amount  of  freight 
due,  without  further  proof  of  such  amount  being  due.  Dated  the  6th  of  Octo- 
ber, 1829.     Yours,  J.  P.  Beavan.     London." 

The  ship  remained  in  the  service  of  H.  C.  Sempill,  under  the  said  terms,  until 
the  15th  of  June,  1830,  when  she  finally  discharged  her  cargo  at  Sydney,  New 
South  Wales. 

There  was  1557/.  9s.  8<2.due  from  H.  G.  Sempill  to  the  plaintiffs,  for  freight 
of  the  ship  for  a  period  beyond  the  six  months,  commencing  from  the  20th  of 
August,  1829,  and  the  defendant  had  notice  thereof'  before  the  commencement 
of  tne  action,  and  had  refused  to  pay  the  same. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under  the  above  dr- 
eumstances,  the  plaintiffs  were  entitled  to  recover  under  idl  or  any  one  or  more 
of  the  counts  of  the  declaration  in  this  action.  If  the  Court  should  be  of  opinion, 
that  the  plaintiffs  were  entitled  to  recover,  the  verdict  was  to  stand,  either  for 
the  said  sum  of  1557/.  9<.  Sd,,  or  for  nominal  damages,  as  the  Court  should  di- 
rect, with  liberty  to  the  plaintiffs  to  enter  it  up  on  any  one  or  more  of  the  said 
counts  as  might  be  thought  fit.  But  if  the  Court  should  be  of  opinion  that 
the  plaintiffs  were  not  entitled  to  recover  in  this  action,  then  a  nonsuit  was  to 
be  entered. 

The  case  was  areued  in  Easter  term  by  WUdcy  Seijt.,  for  the  plaintiffs,  and 
Coleridge,  Serjt.,  for  the  defendant. 

On  the  part  of  the  defendant  the  following  objections  were  raised. 

*Fir8t,  that  the  charter-party  produced  in  evidence  was  misstated  pic|ig-i 
in  the  first  count.  It  is  not  sufficient  in  pleading  to  set  out  a  deed  ^  ^ 
in  hsdc  verba;  it  must  be  set  out  according  to  its  legal  effect:  2  Wms. 
Saund.  97,  b  (note).  The  legal  effect  of  the  charter-party  produced  in  evidence 
was,  an  agreement  between  Jacques,  on  the  one  side,  and  Sempill,  the  freighter 
of  the  ship,  on  the  other ;  for  one  party  cannot  bind  another  by  deed :  Harrison 
V.  Jackson,  7  T.  R.  207 ;  and  though  the  deed  be  adopted  by  the  other,  the  one 
who  executes  it  must  sue  alone  :  Metcalfe  v.  Rycroft,  6  M  &  S.  75 ;  Berkeley 
V.  Hardy,  5  B.  &  C.  355 ;  Steiglitz  v.  Egginton,  1  Holt,N.  P.  C.  Ul.  But  the 
declaration  here  alleges  that  by  the  charter-party,  Jacques,  acting  on  behalf  of 
himself  and  the  other  plaintiffs,  agreed  with  Sempill ;  stating  it  therefore,  in 
effect,  to  be  an  agreement,  not  between  Jacques  and  Sempill,  but  between  all  the 
plaintiffs  and  Sempill. 

Secondly,  As  the  plaintifis,  according  to  the  authorities  cited,  could  not  have 
sued  Sempill  upon  the  charter-party,  neither  can  they  sue  the  defendant  for  a 
cause  of  action  arising  out  of  such  charter-party.  There  is  no  consideration  ao- 
cruinff  to  them  for  the  defendant's  supposed  liability. 

Thirdly,  The  consideration,  as  alleged,  has  not  been  proved.  Part  of  that 
consideration  is,  that  the  plaintiffs  would  allow  Sempill  to  leave  England  in  the 
ship  without  giving  the  security  that  had  been  required;  and  it  is  nowhere 
stated,  in  the  special  case,  that  Sempill  departed  without  giving  such  security. 

Fourthly,  The  promise  on  which  the  action  is  brought  is  a  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another;  and  therefore  under  the  statute 
of  frauds  no  action  can  be  maintained  upon  it  because  the  consideration  for  the 
promise,  as  well  as  the  promise  "^itself,  does  not  appear  in  writing,  either  pt-i  1 7^ 
on  the  undertaking,  or  any  of  the  documents  connected  with  it :  Coe  v,  ^  -^ 
Duffield,  7  B.  M.  252;  Boehm  v.  Campbell,  8  B.  M.  15 ;  Benson  17.  Hippius,  1 
M.  &  P.  246.    No  consideration  appears  here.    The  plaintiffs  could  not  have 
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sued  on  the  deed  set  out.  Roll.  Abr.  Faite,  F.  pi.  1,  2 ;  and  even  if  they  could, 
their  agreement  that  the  hire  of  the  ship  should  commence  from  the  20th  of 
August,  instead  of  an  earlier  period,  did  not  exempt  Sempill  from  any  portion 
of  the  amount  of  hire  for  which  he  might  be  supposed  to  be  liable,  but  only 
shifted  the  period  in  respect  of  which  it  was  to  be  paid. 

Lastly,  Assuming  for  the  sake  of  argument,  that  the  defendant  is  liable  to 
the  plaintifis  upon  his  promise,  as  collateral  to  the  charter-party,  on  which  Jac- 

Sues  only  could  have  sued,  yet  as  the  intended  guaranty  by  Macqueen,  which 
\ke  defendant  has  failed  to  procure,  is  a  guaranty  upon  which,  for  want  of  a 
consideration  expressed  on  the  face  of  it,  the  plaintiffs  could  not  have  recovered 
under  the  statute  of  frauds,  they  can  recover  no  more  than  nominal  damages 
against  the  defendant.  The  guaranty  to  be  signed  by  Macqueen  expresses  none 
Imt  bygone  considerations.  The  same  objection  applies  to  the  guaranty  signed 
by  the  defendant. 

For  the  plaintiffs  it  was  answered,  " 

First,  That  the  effect  of  the  charter-party  was  correctly  described  as  an  agree- 
ment by  Jacques  on  behalf  of  the  other  owners,  on  which  Jacques  was  the  party 
legally  entitled  to  sue.  But  great  latitude  is  allowed  by  the  Courts  in  the  state- 
ment of  matters  merely  introductory  to  the  contract  on  which  the  plaintiff  sues  : 
r«1l»l  ^^^^^^  «•  'f'McNamara;  9  East,  157 ;  Phillips  v,  Shaw,  4  B.  &  Aid.  435  ; 
L  ^^^-1  Stoddart  v.  Palmer,  3  B.  &  C.  2 ;  Ditcham  v,  Chivis,  4  Bingh.  706 ;  Frith 
V.  Gray,  4  T.  R.  561,  note. 

Secondly,  That  even  admitting  the  plaintiffs  could  not  have  sued  on  the 
charter-party,  they  might,  nevertheless,  be  competent  to  sue  on  an  independent 
agreement  made  by  the  defendant  with  them,  on  a  matter  collateral  to  the 
charter-party. 

Thirdly,  That  it  might  be  collected  from  the  special  case,  that  the  whole  of 
the  consideration  alleged  for  the  defendant's  separate  agreement  had  been  proved, 
for  it  appeared  that  Sempill  had  been  allowed  to  sail  upon  the  defendant's  pro- 
mise to  procure  Macqueen's  guaranty ;  and  it  must  be  thence  inferred  that  he 
had  sailed  without  giving  the  security  originally  required. 

Fourthly,  That  the  defendant's  promise  was  not  an  undertaking  for  the  de- 
fault, debt,  or  miscarriage  of  another,  but  an  original  promise  to  procure  a  gua- 
ranty for  the  plaintiffs  in  case  of  their  renouncing  certain  claims  they  miffht  have 
enforced  against  Sempill ;  for  which  promise  such  renunciation  afforded  a  suf- 
ficicDt  consideration :  and, 

Lastly,  that  there  were  sufficient  considerations  for  the  defendant's  guaranty, 
and  the  guaranty  to  be  given  by  Macqueen ;  and  that  such  considerations-^ 
being  in  substance  the  same  as  those  on  which  the  defendant's  promise  was  given 
— sufficiently  appeared  upon  Macqueen's  guaranty,  or  the  documents  connected 
with  it.  Ainong  others,  the  defendant's  letter  of  the  2d  of  October,  1829, 
which  being  written  by  the  defendant  as  attorney  for  Macqueen,  may  be  con- 
ridered  as  if  it  had  been  signed  by  Macqueen  himself.  In  the  construction  of 
r*ll91  ^^^^  documents,  considerable  inducements  are  "^always  made  in  &vor  of 
L  J  the  consideration,  and  in  support  of  the  contract :  Newbury  v.  Armstrons, 
6  Bingh.  201 ;  Stadt  v.  Lill,  9  East,  348 ;  Coe  v.  Duffield,  7  B.  M.  252 ;  Red- 
head  v.  Gator,  1  Stark.  14 ;  Wilson  v.  Hart,  1  B.  M.  45 ;  Benson  v.  Hippius, 
1  M.  &  P.  246;  Boehmv.  Campbell,  3  B.  M.  15;  Pace  v.  Marsh,  1  Bingh. 
216.  Our.  adv.  tmU. 

TiNDAL,  C.  J.  This  is  an  action  of  assumpsit,  brought  by  the  plaintiffii  to 
recover  damages  for  the  breach,  by  the  defendant,  of  a  promise  to  procure  one 
Thomas  Potter  Macaueen  to  sign  a  written  guaranty,  and  to  cause  the  same  to 
be  delivered  to  the  plaintiffs  within  a  certain  time.  The  plaintiffs  have  also  de- 
clared in  some  of  the  counts  upon  a  guaranty  given  by  the  defendant  himself; 
but  it  appears  to  us  that  the  principal  question  arises  on  the  promise  to  procure 
the  guaranty  of  another,  as  set  out  in  the  first  count  of  the  declaration. 

Many  objeetions  have  been  urged  against  the  plaintiff's  right  to  recover  upon 
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that  count.  In  the  first  place,  it  is  objected,  that  the  charter-party  set  out  ia 
that  coant  is  misdescribed.  The  first  count  states  it  to  be  a  charter-party  under 
seal,  **  made  between  Richard  Singer  Jacques  for  and  on  behalf  of  himself  and 
the  said  plaintiffs,  other  the  owners  of  the  said  ship  or  vessel  called  the  War* 
rior,  of  the  one  part,  and  Sempill,  the  freighter  of  the  ship,  of  the  other  part,'' 
and  proceeds  to  allege,  that  by  such  charter-party  <'  it  was  witnessed  that  Jacques 
acting  as  aforesaid,  did  agree  with  the  freighter^'  that  the  ship  should  reo6i?e  a 
cargo  from  the  freighter,  and  sail  on  the  voyage  specified  in  the  charter-party. 

The  charter-party  having  been  pleaded  in  the  very  ^terms  in  which  n-infyt 
it  is  made,  the  objection  of  misdescription,  which  resolves  itself  into  an  L  1 
objection  of  variance  between  the  deed  as  stated  on  the  record,  and  the  deed 
produced  in  evidence,  cannot  apply  to  the  present  case.  But  it  is  further  urged 
in  argument  that  the  party  who  pleads  a  deed,  must  plead  it  according  to  its 
legal  operation,  and  not  in  the  words  of  the  deed  itself ;  and  that  by  punning 
the  latter  course,  the  deed  is  improperly  set  out  Now,  although  it  is  un* 
doubtedly  true  (see  the  cases  collected  in  the  note  to  2  Wms.  Saund.  97,  h), 
that  where  a  deed  may  operate  difiierent  ways,  the  party  who  pleads  it  is  bound 
to  plead  it  as  he  intends  to  use  it,  and  not  to  leave  it  to  the  Court  to  draw  the 
inference  from  the  deed  itself ;  yet,  in  the  present  case,  the  plaintiff  has  in  effect 
80  pleaded  it :  for  the  other  owners  not  being  made  parties  to  the  deed,  and  not 
having  executed  it,  the  legal  operation  of  the  charter-party  was,  that  it  was  the 
agreement  of  Jacques  only,  though  made  as  the  deed  purports,  and  as  the  de- 
claration states,  on  behalf  of  himself  and  the  other  joint  owners  of  the  vessel. 

It  is  objected,  secondly,  that  upon  the  face  of  the  count  itself  the  present 
action  must  fail,  because  as  the  persons  who  are  plaintiffs  in  this  action  could 
not  have  sued  Sempill  upon  the  charter-party,  so  they  cannot  sue  upon  the 
cause  of  action  stated  in  that  count.  It  must  be  admitted  on  the  authority  of 
the  cases  cited  in  the  argument,  that  the  deed  not  having  been  executed  by  the 
several  plaintiffs,  and  the  plaintiffs  not  having  been  expressed  to  be  parties  to 
it,  they  could  neither  sue  nor  be  sued  thereon.  But  as  the  present  action  is 
not  brought  upon  the  charter-party,  but  upon  a  new  contract  made  directly  be- 
tween the  defendant  and  the  plaintiffs,  which  contract  is  perfectly  collateral  to 
the  contract  contained  in  the  charter-party,  we  think  it  is  by  no  means  a  conse- 
quence that  because  the  plaintiffs  could  not  have  *sued  upon  the  origi-  r^io\i 
nal  charter-party,  therefore  they  cannot  become  plaintiffs  in  an  action  ^  ^ 
brought  on  the  new  contract. 

The  ground  of  the  present  action  is  not  that  the  former  charter-party  was 
executed  by  the  plaintiffs,  but  that  a  charter-party  had  been  executed  by  one  of 
the  joint  owners  for  the  rest,  and  that  all  the  joint  owners  had  acted  upon  the 
stipulatioDS  of  that  charter-party ;  that  they  had  allowed  the  freighter  to  take 
possession  of  the  ship,  in  pursuance  of  the  charter-party  ^  to  put  his  goods  on 
board  the  ship ;  had  allowed  the  ship  to  sail,  and  the  voyage  to  be  performed ; 
and  had,  in  fact,  adopted  the  charter-party  in  the  same  manner,  and  to  the  same 
extent,  as  if  they  had  been  made  parties  to,  and  had  executed  the  sune.  Under 
these  circumstances,  we  see  no  objection  if  a  collateral  promise  is  made  between 
the  defendant  and  the  plaintiffs  for  the  payment  of  the  freight,  that  such  promise 
should  be  made  the  ground  of  action  in  the  name  of  all  the  joint  owners  to 
whom  such  promise  was  made,  notwithstanding  the  same  plaintifb  could  not 
have  maintained  an  action  in  their  own  name  for  the  non-compliance  with  the 
stipulations  in  the  original  charter-party.  No  authority  has  been  cited  to  that 
effect,  and  we  see  no  objection  on  general  principle  to  such  their  right  to  sue. 

It  is  thirdly  objected,  that  the  consideration,  as  stated  in  the  first  connt,  has 
not  been  proved.  Upon  looking,  however,  at  the  terms  in  which  the  oonsidora- 
tion  is  alleged,  and  at  the  facts  as  stated  in  the  special  case,  we  think  there  is 
no  substantial  or  material  variance  between  them.  The  consideration  is  allesed 
to  be,  first,  **  in  consideration  of  the  premises.''  This  includes  the  execution 
of  the  charter-party  by  Jacques  on  behalf  of  himself  and  the  other  part  owners 
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of  the  ship,  and  the  disputes  aod  differenoes  which  had  taken  plaee  as  to  the 
r*l221  ^^S^^*  ^^^f  these  facts  are  proved  by  the  ^written  documents  set 
L  -*  forth  in  the  case,  and  by  the  allegations  therein  contained.  A  further 
oonaideration  for  the  promise  is  stated  to  consist  of  the  consent  and  agreement 
of  the  plaintiff!,  that  the  period  of  hire  of  the  ship  should  commence  from  the 
20th  of  August,  1829,  and  the  payment  of  freight  from  the  same  day,  and  that 
Sempill  should  not  be  liable  for  any  charge  for  the  freight  antecedently  to  that 
day.  This,  again,  is  proved  from  the  statements  in  the  case.  And,  lastly,  it 
is  alleged,  as  part  of  the  consideration,  that  the  plaintiffs  would  permit  Sempill 
to  leave  England  in  the  ship  without  giving  the  security  that  had  been  required. 
Now,  although  this  is  not  stated  expressly  and  in  terms  in  the  special  case,  yet 
it  appears  to  us  to  be  the  neeessary  inference  from  the  two  facts  found  in  the 
case,  that  the  plaintiffs  had  refused  to  allow  the  ship  to  go  to  sea  until  the  set- 
tlement of  the  disputes  and  differences;  and  that  she  was  afterwards,  upon  the 
undertaking  of  the  defendant  to  get  Macqueen's  guaranty,  permitted  to  sail 
and  to  leave  England  on  her  voyage  on  the  10th  of  October,  1829.  The  con* 
sideration,  therefore,  as  stated  in  the  first  count,  appears  to  us  to  have  been 
substantially,  if  not  accurately,  proved. 

It  is  next  objected,  that  the  promise  on  which  the  action  is  brought  is  a 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another  person ;  and 
that  no  action  is  maintainable  upon  it  according  to  toe  well-known  rule  of  law, 
because  the  consideration  of  the  promise  does  not  appear  in  writing  as  well  as 
the  promise  itself.  The  promise  on  which  the  first  count  is  framed  is  an  under- 
taking by  the  defendant  to  get  a  copy  of  a  guaranty  which  is  written  above  it, 
duly  signed  by  Mr.  Potter  Macquecn,  and,  within  a  week  afterwards,  delivered 
to  the  plaintiffs'  agent.  The  immediate  consideration  for  that  promise  was 
the  removal  by  the  plaintiffs  of  a  stop  which  they  had  put  upon  the  vessel, 
r*1231  *^^^°  ^P^&  ^A  3^*  Katharine's  Docks,  and  the  permitting  her  to  sail  on 
I-  ^  the  voyage  before  the  security  was  signed.  Under  these  circumstances 
the  contract  appears  to  us  not  to  be  a  contract  to  answer  for  the  debt,  de&ult, 
or  miscarriage  of  any  other  person,  but  a  new  and  immediate  contract  between 
the  defendant  and  the  plaintifb.  If  Mr.  Macqueen  had  signed  the  guaranty, 
that  guaranty  would,  indeed,  have  been  within  the  statute  of  frauds ;  for  his  is 
an  express  guaranty  to  be  answerable  for  the  freight  due  under  the  charter- 
party,  if  Sempill  did  not  pay  it.  But  no  person  could  be  answerable  on  the 
promise  to  procure  his  signature  but  the  defendant.  Sempill  had  never  en- 
gaged to  get  the  guaranty  of  Macqueen,  nor  had  Macqueen  engaged  to  give  it. 
There  was,  therefore,  no  default  of  any  one  for  which  the  defendant  made  him- 
self liable ;  but  he  did  so  simply  upon  his  own  immediate  contract.  For,  as  to 
any  default  of  Sempill  in  paying  the  freight,  the  action,  on  the  undertaking  of 
the  defendant,  could  not  be  dependent  on  that  event ;  for  it  would  have  l^en 
maintainable  if  the  guaranty  were  not  signed  at  any  time  after  the  day  on  which 
the  defendant  engaged  it  should  be  given,  that  is,  long  before  the  time  when  the 
freight  became  payable. 

But  we  think  the  intended  guaranty  of  Macqueen  is,  itself,  an  agreement 
within  the  statute  of  frauds ;  and  consequently,  in  order  to  ascertain  the  amount 
of  damage  which  the  plaintiffs  have  sustained  by  reason  of  its  not  having  been 
given,  we  must  be  satisfied  that  it  is  such  a  guaranty  as  could  itself  be  made 
tike  ground  of  an  action.  But,  after  careful  examination,  we  think  there  is  no 
consideration  upon  the  face  of  it,  either  directly  expressed  or  to  be  supplied  by 
fair  and  neeessary  inference.  All  expressions  in  it  refer  to  matter  that  is  past, 
and  not  to  anything  that  is  future  or  prospective.  The  guaranty  states  that 
r^241  ^^^  pluntiff  Jacques  *had  entered  into  the  charter-party  which  is  there 
I-  ^  recited :  it  then  states  that  Sempill  had  paid  the  six  months'  freight,  and 
that  Sempill  was  about  to  leave  England  in  the  ship.  This  is  the  whole  of  the 
written  letter  which  can,  by  any  construction,  be  held  to  refer  to  consideration. 
Bat  this  is  no  more  than  a  statement  of  facts  which  had  already  taken  place  at 
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the  time  of  the  gnarantee  given.  It  is  all  past  and  hygone  connderatioa. 
Nothing  appears  on  the  agreement  to  move  for  the  promise  on  the  part  of  Mao- 
qneen,  which  is  either  heneficial  to  Maoqneen  or  detrimental  to  the  plaintiffs. 
Beading,  therefore,  this  letter  of  guaranty  with  the  desire  to  disoover  the  mind 
and  intention  of  the  writer,  we  cannot  extract  from  it,  hy  any  necessary  intend- 
ment, any  ground  of  consideration  as  between  the  plaintiffs  and  Mr.  Macqueen ; 
and  we  cannot  think  the  letter  of  the  defendant,  written  on  the  2d  of  October, 
could  be  called  in  aid  to  make  out  such  consideration,  merely  upon  the  state* 
ment  in  the  case  that  the  duf^ndant  was,  at  that  time,  '^  acting  as  the  attorney 
for  Sempill  and  for  Mr.  Macqueen  ;'*  such  a  statement  by  no  means  being  equi- 
valent to  what  is  required  bv  the  statute  of  frauds, — that  it  must  be  signed 
'<  by  the  party  to  be  chargea  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorized."  We,  therefore,  think  that,  if  an  action  had  been 
brought  against  Macqueen  upon  his  guaranty,  such  action  must  have  £uled. 
And  the  consequence  is,  that  the  present  defendant  is  liable  to  a  verdict 
against  him  on  the  first  count,  upon  the  ground  that  he  has  broken  an  origi- 
nal contract ;  but  that  he  is  liable  to  nominal  damages  only,  upon  the  prindple 
laid  down  in  the  case  of  Marzetti  v,  Williams  and  Others,  1  B.  &  Adol.  415. 
As  to  those  counts  of  the  declaration  which  are  "^framed  upon  a  direct  r«|251 
guaranty  given  by  the  defendant  himself,  it  would  be  sufficient  to  ob- 1-  -" 
serve  that  his  contract  is  liable  to  the  same  objection  as  that  above  stated  to 
the  guaranty  of  Macqueen.  But  it  may  further  be  answered,  that  the  defen- 
dant's guaranty  was  not  given  until  after  the  ship  had  been  allowed  to  sail,  that 
is,  until  after  the  consideration  had  taken  place.  For  the  letter  was  not  writtea 
nntil  the  month  of  November,  whereas  the  ship  was  allowed  to  sail  on  her  voy- 
age on  the  10th  of  October,  preceding.  And  although  it  may  be  true,  as  was 
urged  in  argument,  that  it  is  of  no  consequence  that  the  agreement  was  not  re- 
duced to  writing  till  long  after  it  was  made,  nothing  more  being  necessary  than 
that  an  agreement  in  writing  should  be  produced  in  evidence  at  the  trial  of 
the  cause;  yet,  in  this  case,  the  defendant's  guaranty  was  not  only  not  written, 
but  never  entered  into  or  given  until  long  aiter  the  ship  had  been  allowed  to 
sail,  that  is,  long  after  the  alleged  consideration  for  giving  it  had  taken  place. 
His  guaranty  was  never  thought  of  at  the  time,  nor  until  long  after,  when 
it  was  found  impossible  to  get  Mr.  Macqueen's.  Such  guaranty,  therefore, 
appears  to  have  been  given  without  any  consideration  whatever. 
.  Upon  the  whole,  therefore,  we  think  the  verdict  ought  to  stand  for  the  plain- 
tiffs, but  that  the  damages  ought  to  be  reduced  to  Is. 

Judgment  for  pUuntiffs  accordingly. 


♦SIMONS  and  BATTLEY  v.  FARREN,    June  6.  [*126] 

Carrying  on  the  business  of  a  retail  brewer,  Held  to  be  no  breach  of  covenant  not  to 
carry  on  the  business  of  a  common  brewer,  or  retailer  of  beer. 

(Covenant  for  two  years  and  a  half  rent,  due  by  virtue  of  an  indenture  of 
demise  of  the  9th  of  July,  1830,  between  plaintiffs  and  defendant. 

The  deed  being  set  out  on  oyer,  disclosed  a  covenant  by  the  defendant  that  he 
would  not,  at  any  time  during  the  term  thereby  granted,  set  up,  use,  exercise,  carry 
on,  or  follow,  or  permit  or  suffer  to  be  set  up,  used,  exercised,  carried  on,  or 
followed,  in,  upon,  or  about  the  messuage,  tenement,  or  dwelling-house  and 
premises  thereby  demised,  or  any  part  thereof,  the  trade  or  business  of  (among 
others)  a  retailer  of  beer,  ale,  or  spirituous  liquors,  without  the  leave,  license, 
and  consent  in  writing  of  the  said  Simons  and  Battley,  their  executors,  admi- 
nistrators, and  assigns,  first  had  and  obtained. 

The  defendant  then  pleaded  that  long  before  the  making  of  the  said  inden- 
ture of  lease  in  the  declaration  mentioned,  one  Bobert  Ghantrell  and  Mary  Ann 
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hifl  wife,  were  seised,  in  right  of  the  said  Mary  Ann,  in  their  demesne  as  of  fee, 
of  and  in  the  said  messuage,  tenement,  or  dwelling-house  in  the  declaration 
mentioned,  and  being  so  seised  theretofore,  to  wit,  on  the  Ist  of  August,  1820, 
at,  &c.,  by  a  certain  indenture  then  and  there  made  between  Robert  Ghantrell 
and  Mary  Ann  his  wife  of  the  one  part,  and  Stephen  Ponder  of  the  other  part 
^which  sud  lease,  sealed  with  the  seals  of  the  said  Robert  Chantrell  and  Mary 
Ann  his  wife,  the  defendant  then  brought  there  into  Court),  the  said  Robert 
Chantrell  and  Mary  Ann  his  wife  did  demise,  lease,  set  and  to  farm  let  the 
r*1271  ^^^  messuage,  tenement,  or  dwelling-house,  *with  the  appurtenances  in 
I-  -^  the  declaration  mentioned,  unto  Stephen  Ponder,  his  executors,  adminis- 
trators, and  assigns,  to  have  and  to  hold  the  same  with  the  appurtenances 
unto  the  said  Stephen  Ponder,  his  executors,  administrators,  and  assigns,  from 
the  24th  day  of  June  then  last,  for  and  during  and  unto  the  full  end  and  term 
of  twenty-one  years  from  thence  next  ensuing,  and  fully  to  be  completed  and 
ended.  And  Stephen  Ponder  for  himself,  his  heirs,  executors,  administrators,  and 
assigns,  did  in  and  by  the  last-mentioned  indenture,  amongst  other  things,  cove- 
nant, promise,  and  agree  with  and  to  Robert  Chantrell  and  Mary  Ann  his  wife, 
and  the  heirs  and  assigns  of  the  said  Mary  Ann,  that  he,  Stephen  Ponder,  his 
executors,  administrators,  or  assigns,  should  not  at  any  time  during  the  term  by 
said  last-mentioned  indenture  granted,  set  up,  use,  exercise,  carry  oo,  or  follow, 
or  permit,  or  suffer  to  be  set  up,  used,  exercised,  carried  on,  or  followed,  in, 
upon,  or  about,  the  messuage,  tenement,  or  dwelling-house  and  premises  there- 
by demised  or  any  part  thereof,  the  trade  or  business  of  (amongst  others)  a 
common  brewer,  or  retailer  of  beer,  without  the  leave,  license,  and  consent  of 
said  Robert  Chantrell  and  Mary  Ann  his  wife,  and  the  heirs  and  assigns  of  said 
Mary  Ann,  in  writing  under  his,  her,  or  their  hands  or  hand  for  that  purpose  * 
first  had  and  obtained.  And  in  and  by  the  said  last-mentioned  indenture,  it 
was  provided  always,  and  the  said  last-mentioned  indenture  was  declared  to  be 
upon  the  express  condition,  that  if  the  said  Stephen  Ponder,  his  executors,  admi- 
nistrators, and  assigns,  should  not  in  all  things  well  and  truly  perform,  fulfil, 
observe,  and  keep  all  and  every  the  covenants,  clauses,  conditions,  provisos,  and 
agreements,  in  the  said  last-mentioned  indenture  contained  on  his  and  their  parts 
and  behalves,  to  be  paid,  performed,  fulfilled,  observed,  and  kept,  then  and 
r*12Sl  ^^^  thenceforth,  and  in  either  of  the  said  cases  so  happening,  *the 
I-  -'term  estate  and  interest  and  lease  by  said  last-mentioned  indenture 
granted  should  from  thenceforth  cease  and  determine  and  be  utterly  void, 
and  from  thenceforth  it  should  and  might  be  lawful  to  and  for  said  Robert 
Chantrell  and  Mary  Ann  his  wife,  and  the  heirs  and  assigns  of  said  Mary  Ann, 
into  or  upon  the  said  messuage,  tenement,  or  dwelling-house,  or  any  part  thereof, 
in  the  name  of  the  whole  wholly  to  re-enter.  That  the  plaintiff,  after  the 
making  of  the  said  indenture  in  the  declaration  mentioned,  to  wit,  on,  &c., 
at,  &c.,  by  a  certain  license  or  consent  in  writing  did  authorize  and  permit  the 
defendant  to  use  and  exercise  the  trade  of  retail  brewer  upon  the  messuage, 
tenement,  or  dwelling-house  in  tfte  declaration  mentioned;  that,  on  the  day 
and  year  last  aforesaid,  at,  &c.,  the  defendant  entered  on  the  said  premises 
demised  to  him  as  aforesaid,  and  did  then  and  there  before  any  of  the  said  rent 
in  the  declaration  mentioned  became  due  and  payable,  use,  exercise,  carry  on, 
and  follow  the  trade  of  a  retail  brewer  \  and  that  whilst  he  was  in  the  posses- 
sion and  enjoyment  of  the  premises  as  aforesaid,  and  whilst  he  was  so  using, 
exercising,  carrying  on,  and  following  the  trade  of  a  retail  brewer  as  aforesaid, 
and  by  reason  and  on  the  ground  that  the  defendant  so  carried  on  the  business 
of  a  retail  brewer  as  aforesaid,  and  that  a  forfeiture  of  the  said  lease  secondly 
above  mentioned  was  occasioned  thereby,  one  Robert  Dennis  Chantrell,  having 
good  right  and  title  to  the  demised  premises  with  the  appurtenances,  as  eldest 
son  and  heir-at-law  to  the  said  Mary  Ann  Chantrell,  and  before  any  part  of  the 
rent  in  the  declaration  mentioned  became  due  and  payable,  to  wit,  in  Michaelmas 
term,  in  the  first  year  of  William  lY.,  commenced  an  action  of  trespass  and 
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ejectment  in  the  Court  of  our  Lord  the  King,  before  the  King  himself  at 
Westminateri  in  the  name  of  one  John  Doe  as  lessee  of  him  the  said  Bobert 
Dennis  Ghantrell,  against  one  Richard  Roe,  *a  casual  ejector,  for  recover-  r4eiQQi 
ing  the  possession  (amongst  other  things)  of  the  said  messuage,  tone-  *-  -" 
ment,  or  dwelling-house  in  the  declaration  mentioned,  with  the  appurtenances, 
and  caused  a  declaration  in  the  said  action  to  be  deliyered  to  the  defendant, 
then  tenant  in  possession  of  the  demised  premises,  with  the  appurtenances; 
and  such  proceedings  were  thereupon  had  in  the  said  Court  that  he,  R.  D. 
Chantrell,  io  the  name  of  the  said  John  Doe  his  lessee  aforesaid,  to  wit,  in  the 
term  of  the  Holy  Trinity,  in  the  1st  year  of  William  lY.,  by  the  consider*- 
tion  of  the  same  Court,  recovered  against  the  said  Richard  Roe  a  certain  term 
then  to  come  (amongst  other  things)  of  and  in  the  said  demised  premises, 
with  the  appurtenances;  and  afterwards,  in  the  same  term,  a  certain  writ  of 
our  said  Lord  the  King  issued  out  of  the  said  Court,  upon  the  said  judg^ 
ment,  to  cause  John  Doe,  as  lessee  of  R.  D.  Chantrell,  to  have  full  possession 
then  to  come,  among  other  things,  of  and  in  the  said  demised  premises,  witk 
the  appurtenances  as  aforesaid ;  and  thereupon  the  defendant,  being  so  tenant 
in  possession  of  the  said  demised  premises,  with  the  appurtenances,  afterwards 
and  before  any  part  of  the  rent  became  due  from  the  defendant  to  the  plain- 
tiffs, to  wit,  on  the  5th  of  August,  1831,  at,  &c.,  according  to  the  form  of  the 
statute  in  that  case  made  and  provided,  did  attorn  and  become  tenant  to  said 
R.  D.  Chantrell,  amongst  other  things,  of  and  for  the  said  messuage,  tenement, 
and  dwelling-house,  with  the  appurtenances,  and  held  and  enjoyed  the  same  as 
tenant  to  the  said  R.  D.  Chantrell  from  thenceforth,  whereby  the  term  of  yean 
in  the  indenture  of  lease  in  the  declaration  mentioned  from  thenceforth  whoUj 
ended  and  determined,  and  that,  the  defendant  was  ready  to  verify,  &c. 

Upon  demurrer  the  question  was,  whether  carrying  on  the  trade  of  a  letul 
brewer  was,  under  a  covenant  *not  to  carry  on  the  trade  of  common  r«|OAi 
brewer,  or  of  retailer  of  beer,  such  a  forfeiture  of  the  plaintiff's  lease-  ^  ^ 
hold  interest  in  the  premises,  as  to  justify  the  defendant  in  suffering  judgment 
to  go  by  default  in  the  ejectment  described  in  his  plea. 

The  Court  having  called  on 

WatEon  to  support  the  plea,  he  contended  that  the  trade  of  a  retail  brewer  and 
of  a  retailer  of  beer,  were  in  effect,  the  same  trade;  and  that,  though  every 
retailer  of  beer  was  not  a  retail  brewer,  yet  every  retail  brewer  was  a  retailer  of 
beer.    But 

The  Court  referring  to  5  O.  4,  c.  54,  s.  6, — by  which  it  is  enacted,  <<  That  it 
shall  and  may  be  lawful  for  ^ny  brewer  or  brewers  of  strong  beer  only  in  Gkeat 
Britain  for  sale,  who  shall  have  taken  out  and  paid  for  his,  her,  or  their  license 
to  brew,  at  and  after  the  rate  of  21.  at  the  least,  to  retail  such  beer  from  the 
premises  where  such  beer  is  or  has  been  brewed,  and  for  any  person  not  being  a 
brewer  of  beer,  either  or  sale  for  private  use,  to  sell  strong  be^^  only  brewed 
by  any  other  brewer,  in  casks  containing  not  less  than  five  gallons,  or  in  not  less 
than  two  dozen  reputed  quart  bottles  at  one  time,  upon  such  brewer  or  other 
person  respectively  taking  out  under  the  provisions  of  this  act  such  respective 
excise  license  for  that  purpose,^' — said,  that  retail  brewer  did  not  ex  vi  termini 
mean  a  retailer  of  beer ;  and  there  being  no  covenant  against  carrying  on  the 
trade  of  retail  brewer,  the  defendant  might  have  resisted  the  ejectment,  and,  if 
BO,  the  ejectment  was  no  answer  to  the  plaintiff's  demand.  Whereupon  Watatm 
prayed  and  obtained  Leave  to  amend,  on  payment  of  costs. 


♦HAMMOND  r.  HOOLET.    June  6.  [♦ISl] 

By  4  G.  4,  0.  62,  post-masters  are  to  pay  for  horses  let  out  for  a  diataaoe  not  exoeedinfr 
eight  miles,  a  duty  of  1«.  9dL  a  horse,  or  one-fifth  of  the  sum  charged  to  the  hirer,  and 
are  to  make  a  return  to  the  stamp-office  of  the  number  of  horses  let,  the  number  of 
miles,  the  amount  charged  to  the  hirer,  the  fifth  part  of  that  amount,  or  It.  9dL  for 
each  horse.    For  a  false  return  the  post-master  is  liable  to  a  penalty ;  and  the  farmer 
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of  the  dntjr  may  eonpel  him  to  yerify  hii  return  on  oath.    Befondaiit  returned,  m  the 
amoont  of  duty  for  two  horses  let  out  for  five  miles,  2t,  6(i.,  and  omitted  to  state  the 
snm  charged  to  the  hirer : 
Held,  that,  notwithstanding  such  omission,  he  had  sufficiently  indicated  his  election  to  pay 
the  duty  of  one-fifth,  and  that  the  farmer  could  not  claim  It.  9d,  for  each  horse. 

This  was  an  action  of  assampsit  for  money  had  and  received  for  poet-horse 
duties.  At  the  trial  before  Batlkt,  B.,  Chester,  Spring  assizes,  1833,  a  ver- 
dict was  found  for  the  defendant.  Upon  a  motion  for  a  new  trial,  it  was  directed 
that  the  opinion  of  the  Court  should  De  taken  on  the  following  case : — 

The  plaintiff  was,  during  the  whole  period  over  which  the  demand  extended, 
the  fiuiner  of  the  post-horse  duties  for  the  counties  of  Chester  and  Lancaster. 
The  defendant  was  a  post-master,  letting  out  horses  for  hire  at  Knutsford  in  the 
county  of  Chester,  and  within  the  district  of  the  plaintiff.  From  the  7th  of 
February,  1828,  to  the  25th  of  January,  1831,  the  defendant  let  to  hire,  on 
various  occasions,  divers  horses,  to  go  no  greater  distance  than  eight  miles  from 
the  place  of  letting  to  hire :  on  each  of  those  occasions  such  horses  were  let  to 
take  out  and  bring  oack  the  persons  hiring  them;  and,  on  each  occasion,  actually 
did  bring  back  one  or  more  persons. 

Blank  forms  for  the  weekly  returns  of  duties,  prepared  according  to  the 
directions  of  the  eighth  section  of  the  4  G.  4,  c.  62,  were  from  time  to  time 
delivered  to  the  defendant  by  the  collector  for  the  plaintiff,  which  were  filled  up 
by  the  defendant,  and  periodically  delivered  back  to  the  collector. 
r*1321  *^  those  returns  such  lettings  as  are  above  described,  viz.,  to  go  no 
1-  -'  greater  distance  than  eight  miles,  and  bring  back,  were  entered  according 
to  the  following  scale : — 
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The  som  thus  returned  as  the  amount  of  duty  payable  upon  sueh  lettings  to 
hire  respectively  were,  every  six  weeks  during  the  whole  period  covered  by  this 
acEion,  paid  by  the  defendant  to  the  collector  of  the  plaintiff. 

In  none  of  the  entries  so  made  by  the  defendant  and  delivered  to  the  plain- 
tiff which  relate  to  the  several  lettings  above  described  was  there  any  state- 
ment of  the  sum  charged  to  the  hirer  for  such  letting  to  hire. 

By  the  second  section  of  the  6  6.  4,  c.  ^  there  is  imposed  for  every  horse 
let  for  hire,  to  go  no  greater  distance  than  eight  miles  from  the  place  of  letting 
for  hire  every  sueh  horse,  a  duty  of  one-fifih  part  of  the  sum  charged  for  such 
letting  for  hnre,  or  Is.  9d.  for  every  horse :  and  upon  every  horse  let  for  hire  to 

So  no  mater  distance  than  eight  miles  from  the  place  of  letting,  where  sach 
orse  shall  not  bring  back  any  person,  and  shall  not  deviate  from  the  usual  line 
of  road  between  the  place  of  letting  and  the  place  to  which  every  such  horse 
shall  be  hired  to  go,  tne  sum  of  Is. 

By  the  eighth  section  of  the  act  above  referred  to,  it  is  enacted,  ''  That  the 
r*1331  <^™™^^0A®n»  ^^  ^^®  ^^^  *^^  issuing  any  license,  shall  deliver  or  cause 
^  -'  to  be  delivered  to  every  post-master,  or  other  person  to  whom  such  license 
shall  be  granted  as  aforesaid,  printed  or  written  papers,  entitnled  '  Stamp  Office 
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Weekly  Accounts/  which  shall  be  adapted  for  the  insertion  of  the  following  parti- 
culars relating  to  the  horses  which  may  be  let  for  hire :  yiz.,  the  day  of  the  month, 
the  month  and  the  year  of  such  letting  for  hire,  the  names  of  the  towns  or  places 
from  which  and  to  which,  or  from  which  and  to  which  and  back  again,  according 
as  the  hiring  may  be,  the  number  of  every  carriage  required  by  this  act  to  be 
numbered,  the  Christian  and  surname  of  every  postilion  or  driver  employed,  the 
amount  of  the  sum  charged  for  or  in  respect  of  every  letting  for  hire,  the  num- 
ber of  horses  let  for  hire,  the  number  of  days,  and  the  number  of  miles  for 
which  such  horses  shall  be  let  for  hire,  and  the  amount  of  the  duty  payable  for 
and  in  respect  of  every  such  letting  for  hire,  as  the  case  may  be  or  shall  require, 
according  to  the  following,  or  such  other  form  as  the  said  commissioners  shall 
judge  convenient  for  keeping  the  accounts.'^  By  the  twelfth  section,  the  post- 
master is  to  give  bonds  in  a  penalty  for  rendering  a  true  account;  and  by  sect. 
80,  it  is  enacted,  <<  That  from  and  after  the  31st  day  of  January,  1824,  every 
person  letting  horses  for  hire  as  aforesaid,  shall  insert  and  set  forth  in  his  stamp 
office  weekly  account,  the  several  particulars  following  (that  is  to  say) ;  when- 
ever he  shall  let  for  hire,  by  the  mile,  any  horse,  the  day  of  the  month,  the 
month  and  year,  for  which  such  horse  shall  be  let  for  hire,  the  names  of  the 
towns  or  places  from  which  and  to  which,  or  from  and  to  which  and  back  again, 
such  horse  shall  be  hired  to  go,  the  number  of  every  carriage  which  he  shall  far- 
nish  with  any  such  horse  (if  by  this  act  required  to  be  numbered),  the  Christian 
and  surname  of  every  postilion  or  driver  employed  therewith,  the  number  of 
^horses  so  let  for  hire,  and  also  the  amount  of  the  duty  payable  for  and  r^t  041 
in  respect  of  every  such  letting  for  hire ;  and  whenever  such  person  let-  L  -■ 
ting  horses  for  hire  as  aforesaid,  shall  let  any  horse  for  hire  for  a  day  or  less  pe- 
riod of  time,  to  be  used  within  the  distance  of  eight  miles  from  the  place  of  let- 
ting for  hire  such  horse  as  aforesaid,  for  the  purpose  of  drawing  anv  carriage 
conveying  any  person  as  aforesaid,  he  shall  insert  and  set  forth,  in  his  stamp 
office  weekly  account,  the  several  particulars  following  (that  is  to  say) ;  the  day 
of  the  month,  the  month  and  year,  on  which  such  horse  shall  be  let  for  hire,  the 
number  of  every  carriage,  if  by  this  act  required  to  be  numbered,  the  Christian 
and  surname  of  every  postilion  or  driver  employed  with  such  horse,  the  num- 
ber of  horses  so  let  for  hire,  and  the  amount  of  the  sum  charged  for  such  letting 
for  hire ;  and  shall  be  answerable  and  accountable  for  one-fifth  part  of  such  sum 
of  money  so  charged,  or  for  the  sum  of  Is.  9d.  for  each  horse  so  let  for  hire; 
and  shall  enter  in  his  stamp  office  weekly  account,  such  one-fifth  part  of  such 
sum  charged,  or  the  sum  of  Is.  9d.  for  each  horse,  as  and  for  the  duty  payable 
in  respect  of  any  horse  so  let  for  hire  as  aforesaid ;  and  whenever  such  person  or 
persons  letting  horses  for  hire  as  aforesaid,  shall  let  for  hire  any  horse  to  go  no 
greater  distance  than  eight  miles  from  the  place  of  letting  for  hire  such  horse, 
where  such  horse  shall  not  bring  back  any  person  or  persons,  and  shall  not  .de- 
viate from  the  usual  line  of  road  between  the  place  of  letting,  and  the  place  or 
distance  to  which  such  horse  shall  be  hired  to  travel  or  go  for  the  purpose  of 
drawing  any  carriage  or  vehicle  conveying  any  person  as  aforesaid,  he  shall  in- 
sert and  set  forth  in  his  stamp  office  weekly  account,  the  several  particulars  fol- 
lowinff  (that  is  to  say) ;  the  day  of  the  month,  and  month  and  year,  on  which 
such  horse  shall  be  so  let  for  hire,  the  number  of  every  carriage,  if  by  this  act 
required  to  be  numbered,  the  Christian  and  surname  of  *every  postilion  rai  qc-i 
and  driver  employed  with  such  horse,  the  number  of  horses  so  let  for  >-  •' 
hire,  and  also  the  amount  of  the  duty  payable  for  and  in  respect  of  every  such 
letting  for  hire  as  aforesaid." 

The  duty  prescribed  by  this  section  is  the  same  as  that  in  the  second. 

The  statute  then  goes  on  to  prescribe  the  mode  of  weekly  accounts  in  cases  of 
letdngs  of  horses  for  less  than  twenty-eight  days :  and  in  cases  of  lettings  of 
horses  for  twenty-eight  days  and  more. 

By  the  thirty-third  and  thirty-fourth  sections,  the  farmer  of  the  duty  is  au- 
thorized to  require  the  post-master  to  verify  his  account  on  oath  before  a  magistrate* 
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The  quesiioii  for  the  opinion  of  the  Conrt  was,  whether  by  virtne  of  the  act 
of  the  4  6.  4,  c.  62,  the  defendant  was  liable  to  pay  in  respect  of  each  letting 
to  hire  of  any  horse  for  no  greater  distance  than  eight  miles,  such  horse  being 
hired  to  bring  back,  an4  actually  bringing  back  some  person,  the  sum  of  Is.  9d. 
for  each  horse  so  let  to  hire  as  aforesaid.  If  the  Court  should  be  of  opinion 
that  he  was  so  liable,  then  a  yerdiot  was  to  be  entered  for  the  plaintiff  for  20/L 
5t.  Zd.y  being  the  difference  between  the  soveral  sums  paid,  and  those  which  on 
that  principle  ought  to  have  been  paid  by  the  defendant  to  plaintiff,  for  the  du* 
ties  on  such  lettings. 

K  the  Court  should  be  of  a  contrary  opinion,  then  the  verdict  was  to  stand 
for  the  defendant 

lAoydy  for  the  plaintiff,  contended  that  the  post-master  having  an  option  to 
pay  Is.  9tf.  a  horse,  or  one*fifth  of  the  whole  sum  charged,  where  the  horses  are 
let  for  a  distance  of  less  than  eight  miles,  and  beine  called  on  to  return  the 
whole  sum  charged  or  Is.  9d.  for  each  horse,  must,  if  he  omits  in  his  weekly  re- 
turn to  specify  the  whole  sum  charged,  be  taken  to  have  elected  to  pay  the  Is. 
9d.  a  horse. 

p,|og-i  *Jervi»j  contrk.  It  is  clear  from  the  weekly  account  that  the  post- 
^  -■  master  has  not  elected  to  pay  Is.  9c^.  a  horse,  since  he  returns  in  one  case 
2s.  M.  for  two  horses,  and  in  another,  2s.  And  his  opUon  b  not  determined  by 
the  mere  informality  of  omitting  to  state  the  gross  sum  charged  to  the  hirer  of 
the  horses.  For  that  informality  he  may  be  liable  to  a  penalty,  if  it  amounts 
to  an  omission  to  render  a  true  account.  But  the  post-master  can  have  sus- 
tained no  inconvenience,  for  he  may  estimate  the  gross  amount  by  the  number 
of  miles;  and  at  all  events  may  summon  the  post-master  before  a  magistrate  to 
verify  his  account  on  oath. 

lioyd.  The  £Birmer  cannot  avail  himself  of  the  penalty  in  the  bond  condi- 
tioned for  rendering  a  true  account :  that  penalty  goes  to  the  crown  :  nor  will 
the  number  of  miles  afford  any  certain  criterion  for  discovering  the  sum  charged 
to  the  hirer  of  the  horses.  In  the  absence  of  any  gross  sum  charged  to  the 
hirer,  the  number  of  horses  hired  is  the  only  certainty  on  which  the  tomer  of 
the  duty  can  calculate ;  and  for  that  number  therefore  the  post-master  must  be 
taken  to  have  made  his  election. 

TiNDAL,  C.  J.    The  question  on  this  cause  arises  on  the  construction  to  be 

Kt  on  two  clauses  of  the  act  4  O.  4,  c.  62,  compared  with  the  form  required  to 
delivered  by  the  post-master  under  the  eighth  section  of  the  act.  By  the 
second  section  of  the  act,  the  duty  required  to  be  paid  is,  ^'for  and  in  respect  of 
every  horse  let  for  hire,  to  go  no  greater  distance  than  eight  miles  from  the 
place  of  letting  for  hire  every  such  horse,  one-fifth  part  of  the  sum  charged  for 
such  letting  for  hire,  or  the  sum  of  Is.  9  J.  for  every  horse  let  for  hire." 

An  option,  therefore,  is  given  to  the  party  charged  with  the  duty,  whether  he 
r*l371  ^^  ^^  ^  ^^  ^^  whole  *sum  earned,  or  Is.  9d.  for  each  horse  let 
^  ^  out;  and  the  question  is,  whether  the  post-master  here  has  made  hb  op- 
tion so  as  to  show  that  the  fifth  of  the  sum  earned  is  the  duty  for  which  he- 
meant  to  be  charged.  He  has  filled  up  the  blank  in  the  form  prescribed  by  the 
statute  as  follows:  No.  of  horses,  2;  No.  of  miles,  5;  amount  of  duty^  2s. 
6J. :    No.  of  horses,  2 ;  No.  of  miles,  3 ;  amount  of  duty,  2s. 

It  is  clear  from  this  that  he  has  not  elected  to  be  charged  in  the  dutv  of  Is. 
9e^.  for  each  horse,  since  that  would  have  amounted  to  3s.  6c2.  If  he  has  not 
elected  to  be  charged  at  that  rate,  how  are  we  to  say  he  shall  be  so  charged  ? 

It  is  answered,  that  he  has  omitted  to  state  the  gross  sum  earned,  and  that 
without  such  a  statement  the  farmer  of  the  duties  has  no  means  of  ascertaining 
whether  he  has  been  wronged  or  not.  That  may  be  so;  but  it  does  not  follow 
that,  afunst  the  clear  evidence  that  the  post-master  has  wA  elected  to  pay  the 
duty  of  Is.  9<i.  a  horse,  we  are  to  draw  the  uncertain  inference  that  he  intended 
to  pay  it,  because  he  has  not  stated  the  amount  on  which  the  duty  of  one-fifUi 
is  chargeable.    Looking  at  the  number  of  miles  specified|  there  is  every  reason 
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for  believing  he  has  returned  a  fifth  of  the  entire  sum  charged ;  and  we  are  not 
to  assume  he  has  committed  a  fraud,  when,  if  the  fact  had  been  so,  the  farmer 
of  the  duty  bad  the  means  of  discovering  it  by  a  summons  to  appear  before  a 
magistrate,  and  verify  on  oath  the  truth  of  the  returp.  We  think  that  the 
affirmative  allegation  to  be  made  out  by  the  plaintiff  has  not  been  established, 
and  that  therefore  our  judgment  must  be  for  the  defendant. 

Fabk,  J.  I  am  of  the  same  opinion ;  and  the  impression  which  I  enter- 
tained at  first  has  been  changed  in  the  course  of  the  argument.  No  doubt  the 
^defendant  ought  to  have  specified  the  gross  sum  on  which  the  duty  of  one-  pfeioo-i 
fifth  is  oalcidated.  But,  looking  at  all  the  clauses  of  the  act,  and  seeing  that  *-  ^ 
no  fraud  was  intended;  or  could  have  been  committed,  I  think  our  judgment  must 
be  for  the  defendant.  It  is  manifest  the  defendant  has  not  elected  to  pay  the 
duty  of  Is,  9d.  a  horse,  for  the  sum  to  be  returned  would  then  have  been  8<.  ^ 
instead  of  2s.  6i. ;  and,  seeing  that  the  distance  specified  is  only  five  miles,  it 
is  probable  that  the  duty  of  one-fifth  has  been  duly  returned.  At  all  events,  it 
was  easy  for  the  collector  on  those  data  to  ascertain  the  actual  amount ;  and  if 
he  remained  in  any  uncertainty,  he  might  have  summoned  the  defendant  before 
a  magistrate. 

Gaseleb,  J.  Upon  reading  the. case,  I  thought  the  plaintiff  was  entitled  to 
the  duty  of  Is,  9d, ;  but,  after  hearing  the  argument,  I  do  not  think  the  statute 
so  clear  as  to  induce  me  to  differ  from  the  rest  of  the  Court. 

BosANQUXT,  J.  I  am  of  opinion  that,  upon  these  facts,  the  defendant  is  not 
liable  to  be  charged  the  duty  of  Is.  9^.  a  horse.  It  is  admitted  he  had  an 
t)ption  to  pay  either  at  the  rate  of  Is.  9d,  a  horse,  or  one-fifth  of  the  whole  sum 
earned }  and  it  is  contended  that,  on  the  face  of  this  return,  he  has  made  his 
option.  Now,  the  return  mentioning  only  two  horses,  shows  negatively  that  be 
has  not  elected  to  pay  the  duty  of  Is.  9d,  But  it  is  urged,  that  if  it  appears 
from  ^the  return  he  does  not  mean  to  be  charged  at  the  rate  of  one-fifth,  it 
follows  that  he  is  liable  to  pay  the  duty  of  Is.  9d, ;  and  it  is  said,  his  omission 
to  specify  the  gross  sum  earned  shows  that  he  does  not  mean  to  be  charged  at 
the  rate  of  one-fifth  of  that  sum.  But  it  is  not  because  he  has  omitted  to  do 
something  which  by  the  means  appointed  '''in  the  statute  he  may  be  com-  pi  qqi 
pelled  to  do,  that  he  is  to  be  charged  in  a  way  in  which  he  has  clearly  ^  '' 
elected  not  to  be  charged. 

The  nun^ber  of  miles  specified  shows,  however,  that  the  sum  returned  is  pro- 
bably the  fifth  of  the  gross  sum  earned ;  and  if  the  farmer  of  the  duties  was 
dissatisfied,  he  had  only  to  say,  <^  Fill  up  that  column  in  the  return,  or  I  shall 
apply  to  a  magistrate.''  Judgment  for  defendant 


STRETTON  v.  BUSNACH.    June  6. 

The  plea  of  ooTertore,  replication,  that  the  husband  was  an  alien,  not  a  subject  of  tbis 
country  by  naturalization  or  otherwise,  and  at  the  time  of  the  oontraot  residing  in 
France,  that  the  defendant  lived  in  this  kingdom  separate  from  her  husband,  that  the 
plaintiff  gave  no  credit  to  her  husband,  but  contracted  with  her  as  a  feme  sole* 
Held,  iU. 

To  debt  for  use  and  occupation 

The  defendant  pleaded  that,  before  and  at  the  time  of  the  making  of  the 
several  supposed  contracts  in  the  declaration  mentioned|  she  was  the  wi&of  one 
Moise  Busnach,  to  wit,  at,  &c. 

Replication,  that  the  said  Moise  Busnach  was  an  alien,  born  in  foreign  parts 
out  of  the  allegiance  of  our  lord  the  king,  and  within  the  allegiance  of  a 
foreign  state,  to  wit,  in  the  kingdom  of  Barbary,  and  not  a  subject  of  our 
said  lord  the  king  by  naturalization,  denization,  or  otherwise,  to  wit,  at,  &o. : 
That  Moise  Busnach,  so  being  such  alien  born,  long  before  and  at  the  time 
of  making  the  said  several  contracts  in  the  declaration  mentioned,  and  each 
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and  erery  of  them,  and  from  thenoe  hitherto  lived  and  resided  in  parts  beyond 
the  seas,  to  wit,  in  the  kingdom  of  France ;  and  that,  during  all  that  time, 
the  defendant  lived  in  this  kingdom^  separate  and  apart  from  the  said 
Moiae  Bnsnachi  as  a  single  woman,  to  wit,  at,  &c. :  That  the  plaintiff  did  not 
r*1401  ^^^  '^^^  credit  to  Moise  Busnach,  but  contracted  with  ^defendant  as  a 
L  J  feme  sole,  and  on  her  sole  credit ;  and  that  the  defendant  made  the  said 
several  contracts  in  the  declaration  mentioned,  and  each  and  every  of  them  as 
such  feme  sole  as  aforesaid.  And  that,  the  plaintiff  was  ready  to  verify.  Where- 
fore, &c.  • 

Rejoinder,  that  the  said  Moise  Busnach,  on  the  1st  of  May,  1825,  and  from 
thenoe  until  and  upon  the  1st  of  July,  1825,  lived  and  resided  with  the  defen- 
dant as  his  wife  within  the  kingdom  of  England|  to  wit,  at,  &o. 

Demurrer  and  joinder. 

JBuUf  for  the  defendant,  contended  that  the  replication  was  ill,  there  being 
nothing  to  show  that  the  defendant's  husband  was  an  alien  enemy,  exile,  civilly 
dead,  or  even  that  bo  intended  permanently  to  reside  abroad.  The  actioUi 
therefore,  should  have  been  against  the  husband,  or,  at  least,  he  should  have 
been  joined  for  conformity :  Williamson  v,  Dawes,  9  Bingh.  292 ;  Ex  parte 
Franks,  7  Bingh.  762;  Duchess  of  Masarin's  case,  1  Salk.  116,  2  Salk.  646; 
Walford  v.  Duchess  de  Pienne,  2  Esp.  554. 

Oom^,  oontri,  relied  on  De  Gaillon  v.  L'Aigle,  1  B.  &  P.  357,  and  con- 
tended that,  where  the  husband  is  abroad  and  the  credit  is  given  to  the  wife, 
the  wife  may  be  sued  alone.  [Tindal,  C.  J.  De  Gkillon  v.  L*AigIe  is  prior 
to  Marshall  v.  Button,  8  T.  B.  545.  aASELXS,  J.  In  De  Gaillon  v.  L'Aigle 
it  does  not  appear  the  husband  was  ever  in  England ;  here,  the  rejoinder  shows 
he  was.]  Where  it  is  clear  the  husband  has  no  intention  of  returning,  the 
eircumstanoe  that  he  has  been  once  in  England  will  not  discharge  the  wife.  If  it 
were  otherwise,  she  might  perish  for  want  of  credit  for  necessaries.  [Bosanqust, 
r^l 411  ^*  '^^^^  argument  would  apply  equally  to  the  wife  of  an  '^'Englishman 
I-  ^  who  went  abroad.  In  De  Gaillon  v.  L' Aisle  it  was  averred  that  the  wife 
traded  generally  as  a  feme  sole.]  Here,  it  may  be  collected  from  the  rejoinder 
that  the  husband  has  been  abroad  eight  years ;  and  absence  of  such  a  length 
places  the  wife  on  the  footing  of  a  feme  sole.     But 

The  Court  being  of  opinion  that,  upon  the  plea  and  replication,  the  defendant 
was  entitled  to  judgment, 

Comyn  prayed  and  obtained  Leave  to  amend,  on  payment  of  costs. 


PICKFORD  and  Others  v.  DAVIS.    Junt  9. 

Where  a  local  taraplke  act  directs  a  higher  or  lower  rate  of  toll  to  be  collected  in  respect 
of  the  greater  or  lesser  breadth  of  wheels,  and  where  in  addition  to  the  tolls  nnder 
such  local  act,  the  additional  tolls  in  respect  of  breadth 'of  wheels  anthoriied  to  be 
taken  by  18  G.  8,  o.  84,  have  been  collected  and  imposed,  although  erroneoosly,  par- 
ties are  not  reUeved  from  snch  additional  tolls  by  4  G.  4,  o.  95,  s.  6. 

At  the  trial  before  Bolland,  B.,  Buckingham  Sprine  assizes,  1833,  a  verdict 
was  found  for  the  plaintiffs,  subject  to  the  opinion  of  the  Court  on  the  follow- 
ing case  : — 

In  Hilary  term,  1833,  the  plaintiffs,  who  were  carriers,  brought  this  action 
to  recover  back  the  sum  of  3/.  from  the  defendant,  clerk  to  the  trustees  under  an 
act  of  1  &  2  0.  4,  0.  85,  passed  the  28th  of  May,  1821,  entitled,  <<  An  Act  for 
amending  and  more  effectually  repairing  the  Highway  between  Hockliffe  and 
Woburn  in  the  county  of  Bedford,  and  for  repairius  the  road  leading  through 
Wobum  to  Tickford  Bridge  in  Newport  Pagnell,  in  the  county  of  Buckingham," 
as  received  by  the  said  trustees  to  the  plaintiff's  use,  under  the  followiog  cir* 
cumstances : — 

r*l  121      ^  ^^^  ^^  '^®  plaintiffs',  on  four  wheels,  having  the  *fellie8  of  the  wheels 
L        -*  of  less  breadth  or  gauge  than  four  inches  and  a  half  from  side  to  side  at 
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the  bottom  or  BoIe  thereof,  and  drawn  by  four  horses,  on  various  dajrs  wilhin 
three  months  next  before  the  commencement  of  this  action,  passed  through  a 
turnpike  or  toll-gate  legally  erected  upon  the  road  leading  throagh  Wobarn  to 
Tickford  Bridge,  being  part  of  the  road  in  the  said  act  mentioned ;  on  each  of 
those  days  the  toll-gate  keeper,  by  direction  of  the  trustees,  demanded  at  the 
said  gate  the  sum  of  6}cZ.  for  each  of  the  horses  drawing  the  van,  and  refused  to 
allow  the  van  and  horses  to  pass  through  the  gate  before  the  plaintifls  had  paid 
the  sum  of  6f  6?.  for  each  of  the  four  horses,  although  the  plaintiflb  on  the  said 
occasions,  offered  to  pay  the  sunn  of  4}^.  for  each  of  the  horses.  The  plaintifi 
in  consequence,  under  protest,  paid  the  sum  of  6i(f.  as  a  toll  for  passing  through 
the  gate ;  and  the  trustees  thereby  received  3^.  more  than  they  would  have 
received  if  4id.  only  had  been  demanded  and  paid  for  each  of  the  said  horses. 

Between  the  months  of  May  and  August,  1821,  the  toll  actually  demanded 
and  received  at  each  of  the  gates  on  the  road  under  the  same  trust,  leading 
through  Wobum  to  Tickford  Bridge,  upon  the  plaintifl^'  van,  with  the  said 
wheels,  drawn  by  four  horses,  was  4}(f.  for  eacn  of  the  horses  drawing  the 
same. 

Between  August,  1821,  and  May,  1822,  and  previously  to  the  passing  of  the 
act  of  3  O.  4,  c.  126,  the  trustees  and  commissioners  of  the  said  turnpike  road 
demanded  and  received  from  the  plaintiffs,  at  the  same  gates,  in  respect  of  the 
plaintiffs'  van  and  horses,  a  toll  of  6|cf.  for  each  of  the  horses  drawing  the  same; 
and  in  and  continually  from  August,  1822,  to  April,  1832,  the  trustees  took 
and  collected  on  the  said  road  in  respect  of  the  plaintiffs'  van  and  horses  the 
same  amount  of  toll  as  they  had  taken  and  collected  between  August,  1821,  and 
May,  1822. 

^Between  April  and  August,  1832,  the  toll  demanded  and  received  at  r^i^i 
each  of  the  gates  on  the  plaintiffs'  van,  drawn  by  four  horses,  was  4id,  *-  ^ 
for  each  horse  drawing  the  same. 

From  August,  1832,  the  toll  demanded  and  received  on  plaintifib'  van,  drawn 
by  four  horsA,  was  6|df.  for  each  horse  drawing  the  same. 

By  the  general  turnpike  act,  13  G.  3,  c.  84,  s.  23  (1778),  the  trustees  of 
turnpike  r^s  are  required  ''to  demand  and  taJce  for  every  waeon,  wain,  cart, 
or  carriage  having  the  fellies  of  the  wheels  thereof  of  less  breadth  or  gauge  than 
six  inches  from  side  to  side  at  the  least  at  the  bottom  or  sole  thereof,  and  for 
the  horses  or  beasts  of  draught  drawing  the  same,  one-half  more  than  the  tolls 
or  duties  which  are  or  shall  be  payable  for  the  same  respeetively." 

Under  the  before-mentioned  local  act  of  1  &  2  O.  4,  c.  85,  the  tolls  to  be 
taken  on  the  road  in  question,  were,  ''  for  every  horse  or  other  beast  drawing 
any  wagon,  wain,  or  such  like  carriage,  having  the  fellies  of  the  wheels  of  the 
breadth  of  six  inches  and  upwards,  and  drawn  by  five  or  more  horses  or  other 
beasts,  the  sum  of  4{f.,  and  drawn  by  four,  or  any  less  number  of  horses  or  other 
beasts,  the  sum  of  4id.  For  every  horse  or  other  beast  drawing  any  wagon, 
wain,  or  such  like  carriage,  having  the  fellies  of  the  wheels  of  less  breadth 
than  six  inches,  and  drawn  by  four  horses  or  other  beasts,  the  sum  of  4id.,  and 
drawn  by  three  or  any  less  number  of  horses  or  other  beasts,  the  sum  of  3^. 

By  the  general  turnpike  act  of  3  G.  4,  c.  126  (6th  of  August,  1822),  all  the 
then  existing  general  turnpike  acts  were  repealed ;  and  by  sect.  4,  after  reciting 
the  great  importance  that  one  uniform  system  should  be  adhered  to  in  the  laws 
for  regulating  the  management  and  maintenance  of  turnpike  roads  throughont 
the  kingdom,  it  was  ^enacted,  that  ''from  and  after  the  Ist  of  January,  r*i44-| 
1828,  all  the  provisions  and  enactments  of  that  act  should  be  extended  ^  ^ 
to  all  acts  of  parliament  then  in  force,  and  to  all  acts  that  should  thereafter  be 
passed  for  regulating,  repairing,  &c.,  turnpike  roads."  And  by  section  7,  power 
was  given  to  the  trustees  of  all  local  acts  to  take,  after  the  Ist  of  January,  1823, 
for  every  wagon,  wain,  cart,  or  other  such  carriage,  having  the  fellies  of  the 
wheels  thereof  of  less  breadth  than  4i  inches  at  the  bottom  or  soles  thereof,  or 
for  the  horse  or  horses  or  cattle  drawing  the  same,  one-half  more  than  the  tolls 
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which  were  payable  by  such  local  acts  for  any  carriage  of  the  same  description 
having  the  wheels  thereof  of  the  breadth  of  six  inches. 

By  the  general  turnpike  act  of  4  Q.  4,  c.  95,  s.  5  (19th  of  Jaly,  1823),  en- 
titled  **  An  Act  to  explain  and  amend  the  3  O.  4,  c.  126/'  it  was  enacted, ''  that 
where  the  trustees  of  any  road  should  not,  previously  to  the  passing  of  the  8 
6.  4,  0.  126,  have  taken  and  collected  the  additional  tolls  directed  by  the  13  G-. 

3,  and  the  local  act  should  not  have  provided  a  scale  of  tolls  applicable  to  the 
road,  such  trustees  should,  from  the  Ist  of  January,  1824,  continue  to  take  and 
receive  for  every  wagon  and  other  such  carriage  having  the  fellies  of  the  wheels 
of  less  breadth  than  4}  inches,  the  same  tolls  as  were  by  such  local  act  payable 
in  respect  of  such  wagon  and  other  such  carriage."  And  by  the  sixth  section 
of  the  same  act,  it  was  enacted,  '<  that  where  any  local  act  should  have  a  pre- 
scribed rate  of  toll  in  respect  of  the  breadth  of  the  wheels  of  carriages,  and 
where  the  additional  toll  authorized  to  be  taken  by  the  13  Or.  3,  c.  84, 
should  not  have  been  collected  and  imposed,  the  trustees  should,  after  the 
Ist  of  January,  1824,  continue  to  collect  the  tolls  prescribed  in  the  local  act, 
sad  should  not  collect  the  increased  toll  under  the  seventh  section  of  the  3  G-. 

4,  c  126." 

P'1451  *^^®  pluntiffs  contended  that  their  vans  were,  previously  to  the  1st 
^  -'of  January,  1823,  and  had  been  ever  since  the  1st  of  January,  1824, 
sobjeet  only  to  the  tolls  imposed  by  1  &  2  O.  4,  c.  85,  s.  2,  and  were  not  subject 
to  the  additional  toll  under  3  0.  4,  c.  126,  s.  7. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiffs  were 
entitled  to  recover  back  the  amount  of  the  tolls  they  had  been  compelled  to  pay 
over  and  above  the  Aid.  upon  each  horse  imposed  by  the  local  statute  of  1  &;  2 
G.  4,  c.  85. 

If  the  Court  should  be  of  opinion  the  plaintiffs  were  so  entitled,  the  verdict 
was  to  stand ;  but  if  otherwise,  a  nonsuit  was  to  be  entered. 

The  case  was  argued  in  Hilary  term,  by  Wilde,  Serjt.,  for  the  plaintiffs,  and 
Storks,  Seijt.,  for  the  defendant. 

The  proposition  by  which  the  plaintiffs  claimed  their  exemption  from  the 
additional  toll  imposed  by  the  seventh  section  of  the  3  G-.  4,  was,  that  the 
twenty-third  section  of  the  general  act  of  the  13  G-.  3,  c.  84,  imposing  addi- 
tional toll  upon  wheels  having  fellies  of  less  breadth  than  six  inches,  was,  as  to 
this  road,  rendered  inoperative  by  the  specific  provisions  of  the  local  act  of  the 
1&2  0.  4:  Ridge  v.  Garlick,  2  B.  Moore,  481;  that,  at  the  passing  of  the 
general  act  of  the  3  G.  4,  there  were  some  roads  which  were  not  liable  to  the 
additional  toll  of  the  13  Gr.  3,  by  reason  of  their  having  a  local  act  regulating 
the  toll  according  to  the  breadth  of  wheel ;  and  other  roads,  upon  which,  although 
liable  to  the  additional  toll,  such  additional  toll  had  not  been  collected.  That 
it  was  ihe  intention  of  the  legislature,  by  the  fifth  and  sixth  sections  of  the  4 
6.  4,  to  exempt  from  the  additional  toll  imposed  by  the  seventh  section  of  3  O. 
4,  those  roads  upon  which  the  additional  toll  imposed  by  the  13  0.  3,  had  not 
r*l461  ^°  collected,  whether  such  ^omission  to  collect  resulted  from  non-lia- 
*-  ^  bility,  or  from  the  consent  of  the  trustees  of  the  road ;  that  the  fifth 
section  was  intended  to  relieve  in  the  latter  case,  and  the  sixth  section  in  the 
former ;  that  the  road  in  question,  not  being  liable  upon  the  passing  of  the  3 
G.  4  to  the  additional  toll  of  the  twenty-third  section  of  the  13  Ot.  3,  that 
section  having  been  superseded  by  the  specific  provisions  of  the  local  act  of  the 
1  &  2  0.  4,  was  a  road  which  the  legislature  intended  to  relieve  from  the  ope- 
ration of  the  seventh  section  of  the  3  G.  4,  and  was  therefore  within  the  equity 
of  the  sixth  section  of  the  4  G.  4. 

For  the  defendant  it  was  contended  that  the  case  did  not  fall  within  the  sixth 
section  of  4  G.  4,  because,  although  the  local  act  of  1  &  2  G.  4,  imposed  a  rate 
of  toll  varying  with  the  width  of  wheel,  yet  the  additional  toll  authorized  by 
the  general  act  13  G.  3  had  actually  been  collected.  The  two  conditions  of  the 
sixth  section  of  4  G.  4  had  not  both  been  complied  with.         Our.  ado.  vuh. 

TiMDAL,  C.  J.    The  question  which  has  been  raised  upon  this  special  case,  is 
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this,  whether  the  defendant  was  entitled  to  claim  the  larger  toll  of  6f df.,  or  the 
smaller  toll  of  4}e?.  for  each  horse  drawing  the  plaintiffs'  van,  such  van  haviD? 
the  fellies  of  the  wheels  of  less  hreadth  than  four  inches  and  a  half.  The  toll 
sought  to  he  recovered  back  had  been  taken  at  the  end  of  the  year  1832 ;  and 
the  right  of  the  plaintiffs  to  recover,  appears  to  us  to  depend  upon  the  inquiry, 
first,  whether  the  general  tampike  act,  8  G.  4,  c.  126,  s.  7,  made  any  and  what 
addition  to  the  tolls  imposed  by  the  local  act  which  governs  this  particular  road ; 
and,  secondly,  if  such  addition  has  been  made,  whether  it  is  in  any  way  altered 
or  affected  by  the  subsequent  general  turnpike  act,  4  O.  4,  c.  95.  The  local 
act  which  governed  this  highway  at  the  time  the  tolls  were  '''taken,  was  r^iAy-i 
the  1  &2  Gr.  4,  c.  85,  an  act  which  received  the  royal  assent  on  the  28th  *•  ^ 
of  May,  1821,  and  which  came  into  operation  from  that  day.  This  act  repeals 
the  local  acts  therein  enumerated  ]  and  in  section  18  sets  out  a  scale  of  tolls  to  be 
taken  from  the  time  of  its  passing.  By  this  scale  it  is  enacted,  that  there  shall 
be  taken  for  every  horse  drawing  any  wagon  having  the  fellies  of  the  wheels  of 
the  breadth  of  six  inches  and  upwards,  and  drawn  4>y  four  or  any  less  number 
of  horses,  the  sum  of  4id, ;  and  for  every  horse  drawing  any  wagon,  having 
the  fellies  of  the  wheels  of  less  breadth  than  six  inches,  and  drawn  by  four 
horses,  the  sum  of  4idf. 

Under  this  scale,  therefore,  it  is  obvious,  that  unless  it  is  affected  by  some  of 
the  provisions  contained  in  any  former  or  any  subsequent  general  turnpike  act, 
the  toll  to  be  taken  from  the  month  of  May,  1821,  down  to  the  present  time, 
for  every  horse  drawing  the  plaintiffs'  van,  under  the  circumstances  stated  in 
the  case,  would  have  been  Hd,  and  no  more;  the  same  amount  of  toll  appear- 
ing to  be  imposed  where  the  waeon  is  drawn  by  four  horses  only,  whether  the 
fellies  of  the  wheels  are  of  the  breadth  of  six  inches  and  upwards,  or  of  less 
breadth  than  six  inches. 

It  appears,  accordingly,  that  from  the  passing  of  this  act,  that  is,  from  May, 
1821,  the  toll  of  ^id.  per  horse,  and  no  more,  was  for  some  time  the  toll  de- 
manded and  taken  from  the  plaintiffs  in  respect  of  their  van  above  described. 
But  in  the  month  of  August,  1821,  the  trustees  of  the  road  demanded  and  took 
the  larger  toll  of  6ic/.  per  horse,  insisting  as  it  would  seem  upon  the  application 
of  the  provision  contained  in  the  general  turnpike  act  then  in  force,  viz.,  the  13 
G.  3,  c.  84^  s.  28,  to  the  present  case ;  under  which,  where  the  fellies  of  the 
wheels  were  of  less  breadth  than  six  inches  from  side  to  side,  the  trustees  should 
take  one-half  more  thap  the  tolls  or  duties  which  should  be  payable  under  anj 
local  act.  *And  this  increased  toll  continued  to  be  taken  from  August,  r^cugi 
1821,  without  any  alteration,  down  to  the  passing  of  the  general  tarn-  ^  ^ 
pike  act,  3  G.  4,  c.  126,  which  received  the  royal  assent  on  the  6th  of  Augast, 
1822 ;  and  indeed  from  thence  until  April,  1832.  Bat  this  clause  of  the  gene- 
ral turnpike  act,  13  G.  3,  was  determined  by  the  Court  of  Common  Pleas,  in 
the  case  of  Ridge  v.  Garlick,  2  B.  Moore,  481,  not  to  apply  to  tolls  imposed  by 
local  acts,  which  contained  a  specific  enactment  of  toll  in  respect  of  a  particular 
description  of  wheel :  in  which  case  it  was  held,  that  the  particular  provision  of 
a  specific  toll,  proportioned  to  the  width  of  the  wheels,  took  the  case  out  of  the 
operation  of  the  general  turnpike  act,  by  showing  what  the  legislature  intended 
in  the  particular  case.  We  think  it  clear,  therefore,  that  this  increased  toll,  so 
long  as  it  depended  on  the  authority  of  the  13  G.  3,  was  an  illegal  toll,  being 
grounded  on  a  misapplication  of  the  provisions  of  that  act. 

This  brings  us  to  the  question,  whether  the  increased  toll  of  6ief.  per  horse, 
which  was  illegal  under  the  powers  of  the  former  general  act,  became  legal 
under  the  powers  of  the  new  general  turnpike  act,  the  3  G.  4,  o.  126,  which 
came  into  operation  on  the  1st  of  January,  1822 ;  and  we  think  the  latter  act 
had  the  effect  of  authorizing  such  increased  toll  to  be  taken.  By  that  act  the 
old  general  turnpike  act  13  G.  3  is  repealed,  and  by  section  7,  the  trustees  under 
any  local  act  then  made,  or  thereafter  to  be  made,  were  empowered  from  and 
after  the  1st  of  January,  1823,  to  take  for  any  wagon  having  the  fellies  of  leas 
breadth  than  four  inches  and  a  half,  or  for  the  horses  drawing  the  same,  one- 
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half  more  ihaD  the  toUs  payable  by  saoh  local  act,  for  any  caniagei  &c.,  having 
the  wheels  of  the  breadth  of  six  inches. 

r*l491  ^^^^  clause  differs  from  the  provision  contained  in  *the  13  G.  3  in 
*-  ^  this  important  respect ;  that  whereas  the  old  act  contained  no  reference 
whatever  to  tolls  payable  under  local  acts,  proportioned  to  the  width  of  the 
wheels,  but  proposed  to  legislate  only  for  the  case  where  a  toll  was  imposed 
generally  on  the  horse  or  the  carriage ;  the  new  act,  on  the  contrary,  applies 
itself  distinctly  and  in  terms  to  the  case  of  local  acts  containing  a  scale  of  tolls 
proportioned  to  the  width  of  the  wheels,  being  above  or  below  six  inches.  To 
SDch  cases  it  creates  and  applies  a  new  scale  of  increase,  namely,  a  scale  where 
the  wheels  are  less  than  four  inches  and  a  half;  or  more  than  four  inches  and 
a  half,  and  less  than  six.  Now  the  precise  provision  contained  in  the  local  act 
under  which  this  road  is  governed,  is  a  scale  where  the  wheels  are  of  a  width 
above  or  below  six  inches.  And  we  can  see  no  principle  of  construction  upon 
which  it  can  be  held  that  the  scale  of  increased  tolls  enacted  by  the  new  general 
turnpike  act,  should  not  be  held  to  apply  to  the  scale  given  by  this  local  act. 

We  therefore  think  the  increased  toll  of  6|d  became  the  legal  toll  upon 
each  of  the  horses  in  question,  from  the  Ist  of  January,  1823,  and  that  at  all 
events  it  continued  to  be  the  legal  toll  until  the  passing  of  the  subsequent 
general  act  of  4  0.  4,  c.  95 ;  and  the  only  remaining  question  appears  to  be 
whether  such  subsequent  act  has  made  any  alteration  m  this  respect.  The 
only  sections  in  that  act  which  appear  to  have  any  bearing  on  the  question,  are 
the  fifth  and  sixth: 

The  fifth  section  relates  to  one  class  of  cases  only ;  viz.,  where  the  commis- 
sioners shall  not,  previous  to  the  passing  of  the  former  act,  that  is,  previously 
to  the  6th  of  August,  1822,  have  taken  the  additional  tolls  on  wagons  having 
the  wheels  of  less  breadth  than  six  inches  from  side  to  side,  directed  to  be  taken 
by  13  O.  3,  0.  84,  and  the  particular  or  local  act  shall  not  have  provided  a  scale 
r*1S01^^  tolls  applicable  to  the  road.  In  that  case  the  ^commissioners  are 
^  ^  directed,  after  the  1st  of  January,  1824,  to  continue  to  take,  for  every 
wagon  having  the  fellies  of  the  wheels  of  less  breadth  than  four  inches  and  a 
half,  the  same  tolls  as  are  by  the  local  act  payable  in  respect  of  such  wagon. 
This  section,  however,  cannot  apply  to  the  present  case ;  as  neither  of  the  con- 
ditions specified  therein  exists  here }  for  the  special  case  finds  that  the  commis- 
sioners did  take  previously  to  the  6th  of  August,  1822,  the  additional  tolls 
directed  to  be  taken  by  the  13  O.  3,  c.  84 ;  and  again,  the  local  act  has  pro- 
vided a  scale  of  tolls  applicable  to  the  particular  road. 

The  sixth  section  directs,  that  where  any  particular  act  of  parliament  then  in 
force  shidl  direct  a  higher  or  lower  rate  of  toll  to  be  collected,  regulated  in  re- 
spect of  the  greater  or  lesser  breadth  of  the  wheels,  and  where,  in  addition  to 
the  tolls  received  under  the  particular  act,  the  additional  tolls  in  respect  of  the 
breadth  of  wheeLi  authorized  to  be  taken  by  the  act  of  13  G.  3,  shall  not  have 
been  collected  and  imposed,  the  commissibners  shall,  after  the  1st  of  January, 
1824,  continue  to  take  the  tolls  under  the  powers  of  the  local  act,  and  shall  not 
impose  the  additional  tolls  imposed  by  the  act  therein  recited,  that  is,  the  3  O. 
4,  c.  126.  And  we  think  the  present  case  does  not  fall  within  this  section ; 
because,  although  one  of  the  conditions  mentioned  therein,  namely,  that  the 
particular  act  directs  a  higher  or  lower  rate  of  toll  to  be  taken,  is  found  to  exist : 
yet,  the  second  condition,  that  the  additional  toll  authorized  by  13  G-.  3,  had 
not  been  collected  and  imposed,  is  denied  by  the  special  case.  For  we  cannot 
give  any  other  sense  to  the  words  <' collected  and  imposed"  than  their  ordinary 
and  natural  meaning,  that  is,  taken  under  the  real  or  supposed  authority  of  that 
statute. 

The  present  case,  therefore,  appearing  to  us  to  be  a  third  case,  differing  from 
P1511  ^^  ^'^^^  intended  to  be  ^remedied  by  the  fifth  and  sixth  sections, 
^  ^  namely,  a  case  in  which  the  local  act  does  direct  a  higher  or  lower  rate 
of  tolls  to  be  taken  in  respect  of  the  greater  or  lesser  breadth  of  the  wheels, 
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and  in  which  the  additional  toll  authorized  by  18  0.  8,  has  been  collected  aad 
imposed,  we  tbiok  it  is  left  nntoacbed  by  the  last  general  turnpike  act ;  aad 
coosequently  that  the  increased  toll  of  6|cf.  is  the  legal  toll. 
We  therefore  think  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  def^dant. 


TMMBEY  V.  VIQNIER.    June  9. 

Bj  the  law  of  France,  an  endorsement  in  blank  does  not  transfer  any  propertf  in  a  bill 
of  exchange :  Held,  that  the  holder  of  a  bill  drawn  in  France,  and  endorsed  there  in 
blank,  cannot  recoTer  against  the  acceptor  in  the  courts  of  this  coontiy. 

This  action  was  brought  in  February,  1833,  by  the  plaintiff,  an  Englishman 
resident  in  London,  as  holder,  against  the  defendant  as  the  maker  of  the  two 
promissory  notes  (one  for  610  francs,  the  other  for  300),  in  the  following  form  : — 

<<  A  la  fin  Decembre  prochain  je  payerai  b,  I'ordre  de  M.  Burillon  la  somme 
de  six  cents  dix  francs  valeur  en  marchandize. 

"Paris,  le  10  Juillet,  1829. 

«B.  P.,  610  francs.  "  E.  Vionibr, 

"RueSt.  Denis,  198." 
Endorsed, 

"  Payez  k  M.  Durant  valeur  en  compte.    Paris,  le  80  Juillet,  1829. 

"P.  Burillon. 

*"  Je  garantis  k  M.  Durant  le  protet  et  la  denonciation  du  present  p4,|gn-i 
billet,  comme  s'il  avait  6t^  fait,  le  dispensant  de  ces  formalites.  Paris,  ^  -^ 
le  deux  Janvier,  1830.  "  P.  Burillon, 

"P.  Durant." 

At  the  trial  before  Bosanqust,  J.,  the  plaintiff  produced  the  notes,  which 
were  on  unstamped  paper,  and  proved  the  handwriting  of  the  respective  parties, 
and  the  value  of  the  notes  in  English  currency. 

The  defendant  then  called  a  witness,  who  stated  himself  to  be  an  avocat,  and 
that  he  had  practised  as  such  upwards  of  twenty  vears,  and  was  then  attached 
in  that  capacity  to  the  French  consulate  in  London ;  that  he  was  conversant 
with  the  laws  of  France ;  that,  by  the  law  of  France,  a  protest  must  always  be 
made,  and  that  no  action  could  be  maintained  upon  promissory  notes  and  biUa 
of  exchange  unless  they  were  protested ;  that  the  endorsement  to  the  plaintiff 
being  in  blank,  and  not  according  to  the  formalities  required  by  the  Code  de 
Commerce,  articles  136,  187,  138,  was  invalid,  and  passed  no  interest  to  the 
holder.  In  support  of  that  statement  the  articles  in  the  Code  de  Commerce 
above  referred  to  were  read  and  translated  to  the  jury  : — By  136,  ^'  La  pro- 
pri^t^  d'une  lettre  de  change  se  transmet  par  la  voie  de  Tendossement /' — ^137, 
^'  L'endossement  est  dat^.  11  exprime  la  valeur  foumie.  II  enonoe  le  nom  de 
celui  k  Tordre  de  (|ui  il  est  passe ;"— 138,  -  ^*  Si  Tendossemcnt  n'est  pas  oon- 
forme  anx  dispositions  de  Tartiole  precedent,  il  n'opere  pas  le  transport,  il  n'est 
qu'une  procuration.'' 

It  was  also  proved  that,  at  the  time  the  action  was  brought,  the  defendant 
was  domiciled  and  carried  on  business  in  London ;  but,  at  tLe  time  when  the 
notes  respectively  were  drawn  and  fell  due,  the  maker  and  ^endorser  ^^  f^^ 
thereof  were  all  resident  in  France,  and  French  subjects.  ^        ^ 

The  jury  found,  in  reply  to  the  inquiries  of  the  learned  Judge,  that  the 
defendant  was  living  in  France  at  the  time  when  the  notes  were  drawn,  and 
when  they  fell  due;  that  Durant,  the  endorser,  was  also  a  resident  in  Paris 
at  the  same  time ;  that  according  to  the  laws  of  France  the  endorsement  was 
invalid,  and  that  a  protest  was  necessary.  On  that  finding  the  learned  Judge 
directed  a  verdict  to  be  entered  for  the  defendant,  reserving  all  questions  of 
law :  and  such  verdict  was  entered  accordingly,  with  leave  to  move  to  enter  a 
verdict  for  the  plaintiff  on  the  points  reserved. 
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Snbeeqnently  to  the  verdict,  by  leave  of  the  Courfc^  and  with  consent  of  the 
parties,  it  was  given  in  evidence  that  the  plaintiff  was  in  England  when  he 
received  the  bills. 

In  the  following  term,  Toddy,  Serjt.,  moved  to  set  aside  the  verdict  on  the 

First,  That,  admitting  the  law  of  France  to  be  as  stated,  it  could  not  eovem 
the  right  of  parties  resident  in  England,  the  requisites  of  the  code  relied  upon 
by  the  defendant  being  merely  municipal  regulations. 

Secondly,  That  the  law  of  France  was  misrepresented  by  the  defendant's 
witnesses. 

The  Court,  thereupon,  granted  a  rule  calling  on  the  defendant  to  show  cause 
why  the  verdict  should  not  be  entered  for  plaintiff;  or,  why  there  should  not  be 
a  new  trial ;  and  directed  that  before  cause  was  shown,  the  opinion  of  French 
advocates  should  be  obtained*,  as  to  the  law  of  France  upon  the  points  at  issue. 

Upon  the  rule  coming  on  for  argument,  the  Court  directed  the  circumstances 
to  be  set  forth  in  a  special  case ;  and  that  it  should  contain  any  opinions  of 
French  advocates  which  had  been  taken  on  either  side  up  to  that  period. 
r*l541  *^^  opinion  obtained  by  the  plaintiff  as  to  the  endorsement  in 
*-  -^  blank, — ^the  only  point  on  which  the  Court  pronounced  judgment, — was 
as  foUows : — 

<'  This  circumstance  was  no  obstacle  to  Mr.  Trimbey's  right  of  action,  for  the 
138th  article  of  the  Code  de  Commerce  thus  expressed,  <  If  the  endorsement  is 
not  conformable  to  the  requisition  of  the  preceding  article,  it  does  not  operate 
as  a  transfer  of  interest,  but.  only  as  a  procuration,'  is  only  available  on  behalf 
of  the  party  making  the  endorsement  in  blank  against  the  immediate  holder 
under  such  endorsement.  If,  however,  the  holder  under  an  endorsement  in 
blank  does  not  proceed  against  the  party  immediately  endorsing  to  him,  but 
against  the  maker  of  the  note,  or  against  the  parties  who  have  made  regular 
endorsements,  neither  the  maker  nor  such  parties  can  avail  themselves  of  the 
provision  of  the  138th  article  of  the  Code.  Upon  this  point  the  jury  has  been 
completely  led  into  error. 

«  Paris,  the  21st  of  May,  1883.  Blanchet." 

An  opinion  had  been  obtained'^by  the  defendant  prior  to  the  period  when  the 
rule  nisi  came  on  for  argument,  which,  as  to  the  endorsement  in  blank,  was  as 
follows : — 

^*  There  is  no  doubt  that,  according  to  the  French  law,  an  endorsement  in 
blank  is  insufficient  to  transmit  regularly  the  property  in  a  bill  of  exchange  or 
promissory  note.  The  Code  de  Commerce  is  precise  on  this  point.  Art.  137, 
says,  ^  The  endorsement  is  dated ;  it  expresses  the  value  given  for  it,  and  states 
the  name  of  him  to  whose  order  it  is  passed.'  The  art.  138,  adds,  '  If  the 
endorsement  is  not  conformable  to  the  preceding  article,  it  does  not  operate  as  a 
transfer, — it  is  only  a  procuration.' 

"  Paris,  the  21st  of  October,  1833.  Vervookt." 

r*1551  *^®  various  authorities  in  the  French  law  as  to  endorsement,  which 
■-  ^  were  relied  upon  in  favor  of  the  defendant,  are  to  be  found  in  the  Code 
de  Commerce,  arts.  136  to  139,  and  art.  110. 

The  questions  for  the  opinion  of  the  Court  were, — 

First,  If  the  correct  construction  of  the  terms  of  the  Code  de  Commerce 
which  apply  to  the  circumstances  in  this  action  were  such  as  to  prevent  the 
plaintiff  from  enforcing  payment  against  the  defendant  in  the  courts  of  France, 
would  the  law  of  France  govern  the  rights  of  the  parties  under  the  circum- 
stances of  this  case  ? 

Secondly,  If  the  decision  of  this  case  were  to  depend  upon  the  terms  of  the 
Code  de  Commerce,  then  the  Court  was  to  say  how  far  the  articles  of  the  code 
relied  upon  by  the  defendant  applied  to  the  circumstances  of  this  case ;  and 
whether  a  correct  construction  had  been  put  upon  such  articles  by  the  evidence 
and  opinions  produced  by  the  respective  parties. 
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If  the  Court  shoiild  be  of  opinion  tbaty  under  the  cironmstanoes,  the  plaintiff 
onght  to  have  recovered,  then  a  verdict  was  to  be  entered  for  him }  if  not,  the 
verdict  for  the  defendant  was  to  stand. 
The  case  was  argaed  in  Easter  term. 

Taddy,  Serjt.,  for  the  plaintiff.  Admitting,  for  the  sake  of  argument,  that 
Trimbej  could  not  have  sued  the  defendant  in  the  French  courts,  because 
Durant's  endorsement  is  not  conformable  to  the  137th  article  of  the  Code  de 
Commerce,  he  may,  nevertheless,  sue  in  the  English  courts,  where  an  endorse* 
ment  in  blank  operates  as  a  complete  transfer.  The  interpretation  of  a  contract 
is  governed  bj  the  law  of  the  country  in  which  the  contract  was  made ;  but  the 
judicial  procedure  applicable  to  it  depends  on  the  law  of  the  country  in  which 
the  action  is  brought.  Euberus  de  Conftictu  "^Legumj  tit.  3,  s.  7:  r«i^gi 
^'  Receptum  est  optim&  ratione,  ut  in  ordinandis  judiciis  loci  consuetude  ^  -' 
ubi  agitur,  etsi  de  neffotio  alibi  celebrate,  spectetur,  ut  docet  Sandiwj  lib.  1, 
tit.  12,  def.  5,  ubi  tradit,  etiam  in  ezecutione  sententiad  alibi  latss,  servari  jns 
loci  in  quo  fit  ezecutio,  non  ubi  res  judicata  est :"  De  la  Yega  v,  Yianna,  1  B. 
&  Adol.  284 ;  British  Linen  Company  v.  Drummond,  10  B.  &  G.  903 ;  Williams 
v.  Jones,  13  East,  439 ;  Wynne  v.  Jackson,  2  Buss.  351 ;  Shaw  v.  Harvey,  IM. 
&  M.  527 ;  Doe  v.  Yardill,  5  B.  &  C.  438.  And  the  objection  taken  on  the 
part  of  the  defendant  does  not  apply  ad  valorem  contractus,  but  ad  modum 
acHonit  xnstituendsB. 

Stepheriy  Serjt.,  for  the  defendant.  The  objection  applies  ad  valorem  am- 
traci'dsf  and  not  ad  modum  actionis  tuHituendm  ;  for  if  tne  endorsement  be  not 
in  conformity  with  the  French  code,  no  interest  passes  to  the  holder,  and  conee- 
quently  there  is  no  contract  between  him  and  the  maker.  To  ascertain  whether 
tnere  be  any  contract  or  not  between  the  parties,  we  must  resort  to  the  law  of 
the  country  where  the  contract  was  made:  Lacon  v,  Higgins,  1  Dowl.  k 
Byland's  Nisi  Prius  Cases,  38 ;  Dalrymple  v.  Dalrymple,  2  Haggard's  Rep.  58. 
So,  for  the  construction  of  the  contract:  Talleyrand  v,  Boulanger,  3  Yes.  jun.  447; 
and  the  right  of  action  upon  it :  Burrows  v.  Jemino,  2  Str.  733  \  Ballantine  v. 
Oolding  (cited  in  Smith  v.  Buchanan),  1  East,  10 ;  Solomons  v,  Ross  (cited  in 
Folliott  V.  Ogden),  1  H.  Bl.  131  ]  Potter  v.  Brown,  5  East,  124 ;  Glegg  v.  Lery, 
8  Campb.  166.  For  the  maker  cannot  be  supposed  to  have  contemplated  that 
he  would  be  subject  to  rights  of  action  according  to  the  law  of  England,  and  if 
the  foreign  law  furnish  the  '''rule  on  one  point,  it  must  also  furnish  it  r^tcy-i 
on  the  others :  Tenon  v.  Mars,  8  B.  &  C.  638 ;  Innes  v,  Dunlop,  8  T.  R  L  ^^'J 
595.  In  Shaw  v.  Harvey,  Lord  Tenterden  decided  in  effect  that  the  contract 
was  not  a  foreign  contract.  The  British  Linen  Company  v,  Drummond  is  a 
decision  on  the  statute  of  limitations  which  affects  only  temp\u  el  modun 
actionis;  and  De  la  Yega  v.  Yianna  turned  on  the  same  distinction.  The 
question,  therefore,  turns  on  the  construction  of  the  137th  and  138th  articles 
of  the  Code  de  Commerce.  Now  the  138th  article  is  express  and  withoat 
qualification,  that  an  endorsement  in  blank  does  not  operate  as  a  transfer  of  the 
note ;  and  Potier,  in  his  commentary  on  the  article  (4th  voL  edit.  Dupin,  1827)) 
says,  that  the  object  of  the  law  is  to  prevent  fraud  against  the  creditors  of  the 
endorser,  and  cites  Heineccius  to  show  that  an  endorsement  in  blank  passes  no 
property.     It  is  a  mere  procuration,  and  a  procurator  cannot  sue. 

Taddy  in  reply.  Pailliet,  Manuel  de  Droit  Fran9ais,  p.  1225,  as.  6,  8,  in  a 
note  to  article  138,  gives  a  different  view  of  the  law  of  France  as  to  a  blank 
endorsement.  "  L'accepteur  ne  pent  se  refuser  au  paiement  d'une  lettre  de 
change,  sous  le  prdtezte  que  Tordre  est  en  blano.  Les  endosseurs  et  leur  ere- 
anciers  sent  les  seuls  qui  puissent  faire  valoir  ce  moyen.'' — "  L'endossement  en 
blanc  peut  valoir  autrement  que  comme  procuration.  II  pent  valoir  comme 
titre  propre  et  personnel  au  porteur,  s'il  est  constant  que  I'effet  endoss^  en  blano 
fut  remis  au  porteur  avec  Tintention  de  la  saisir  du  titre ;  par  exemple,  pour 
lui  servir  de  garantie  des  valours  qu'il  aundt  foumies  au  sousoripteur  de  Teffet" 

If  it  can  confer  a  title  on  the  holder,  why  not  a  title  to  sue  also?  for  if  the 
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endorser  can  transfer  the  property,  the  endorsee  must  have  the  right  to  obtain 
r*l')81  ^^'  ^^^  endorsement  ^is  a  mere  formality,  and  not  of  the  essence  of  the 
l-  -*  contract,  and  therefore  the  mode  of  proceeding  upon  it  must  be  deter- 
mined by  the  law  of  the  country  in  which  the  action  is  brought :  Huber,  p.  538, 
540.  Dalrymple  v,  Dalrymple  was  a  cas^  concerning  marriage,  which  is  a  status 
and  not  a  mere  contract ;  and  Potter  v.  Brown  and  most  of  the  other  cases  cited 
for  the  defendant,  turned  on  the  law  of  bankruptcy,  in  which  the  courts  here 
have  always  given  eflPect  to  the  regulations  of  other  countries. 

Our.  adv,  vuU. 

TiNBAL,  C.  J.  The  point  which  has  been  reserved  for  consideration  in  this 
ease  is,  whether  the  plaintiff,  under  the  circumstances  stated  in  the  special  case, 
is  entitled  to  maintain  this  action  in  an  English  court  of  law,  in  his  own  name  1 
for,  as  to  the  several  other  objections  which  have  been  raised,  the  view  which 
we  have  taken  of  the  question  above  adverted  to  renders  it  unnecessary  for  us 
to  give  any  opinion.  ^ 

The  promissory  note  was  made  by  the  defendant  in  France ;  and  it  was  en- 
dorsed in  blank  by  the  payee  in  that  country ;  each  of  the  parties,  the  maker 
and  the  payee,  being  at  the  respective  times  of  making  and  endorsing  the  note 
domiciled  in  that  country.  The  first  inquiry  therefore  is,  whether  this  action 
could  have  been  maintained  by  the  plaintiff  against  the  defendant  in  the  courts 
of  law  in  France. 

Upon  this  point  of  French  law,  the  opinions  of  the  foreign  advocates  which 
have  been  taken,  by  consent,  since  the  trial  of  the  cause,  appear  to  be  contra- 
dictory; but  as  each  of  them  founds  his  opinion  on  the  Code  de  Commerce, 
Art.  137,  188,  we  feel  ourselves  at  liberty  to  refer  to  the  text  of  that  code,  in 
order  to  form  our  own  judgment  on  the  point ;  and  upon  reference  thereto,  we 
think  the  language  of  the  code  is  clear  and  express,  that  an  endorsement  in 
r^  CQ1  blank,  that  is,  without  containing  the  *date,  the  consideration  paid,  or 
L  J  the  name  of  the  party  to  whose  order  it  is  passed,  does  not  operate  as  a 
transfer  of  the  note ;  it  is  but  a  procuration.  And  the  language  of  the  Code 
being  general,  and  unrestricted  by  any  expressions  which  confine  its  operation 
to  questions  between  the  endorsee  and  the  endorser  of  the  note,  we  think,  that 
if  an  action  had  been  brought  in  any  of  the  courts  of  law  in  France  against  the 
maker  of  the  note,  it  would  have  been  held  not  to  be  maintainable  in  the  name 
of  the  plaintiff,  but  that  he  should  have  sued  in  the  name  of  the  last  endorser 
by  procuration. 

The  question,  therefore,  becomes  this.  Supposing  such  rule  to  prevail  in  the 
French  courts  by  the  law  of  that  country,  is  the  same  rule  to  be  adopted  by  the 
English  courts  of  law,  when  the  action  is  brought  here,  the  law  of  England 
ap^Micable  to  the  case,  of  a  note  endorsed  in  blank  in  England,  allowing  the 
action  to  be  brought  in  the  name  of  the  holder  ? 

The  rule  which  applies  to  the  case  of  contracts  made  in  one  country,  and  put 
in  suit  in  the  courts  of  law  of  another  country,  appears  to  be  this :  that  the  in- 
terpretation of  the  eontract  must  be  governed  by  tne  law  of  the  country  where 
the  contract  was  made  (lex  loci  contractus),  the  mode  of  suing,  and  the  time 
within  which  the  action  must  be  brought,  must  be  governed  by  the  law  of  the 
country  where  the  action  is  brought  (in  ordinandis  judiciis,  loci  consuetude,  ubi 
agitur).  See  Huberi  Prsslectiones  Civilis  Juris,  tit.  3,  De  Confliotu  Legum, 
sect.  7.  This  distinction  has  been  clearly  laid  down  and  adopted  in  the  late 
case  of  De  le  Yega  v,  Yianna,  1  B.  &  Adol.  284.  See  also  the  case  of  the 
British  Linen  Company  v.  Drummond,  10  B.  &  C.  903,  where  the  different 
authorities  are  brought  together. 

r*l601  '^^  question  therefore  is,  whether  the  law  of  France,  *by  which  the 
I-  -^  endorsement  in  blank  does  not  operate  as  a  transfer  of  the  note,  is  a  rule 
which  governs  and  regulates  the  interpretation  of  the  contract,  or  only  relates 
to  the  mode  of  instituting  and  conducting  the  suit ;  for,  in  the  former  case  it 
must  be  adopted  by  our  courts,  in  the  latter  it  may  be  altogether  disregardedi 
and  the  suit  commenced  in  the  name  of  the  present  plaintiff. 
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And  we  tbink  tbe  French  law  on  the  point  above  mentioned  is  the  law  by 
which  the  contract  is  governed,  and  not  the  law  which  regulates  the  mode  of 
suing.  If  the  endorsement  has  not  operated  as  a  transfer,  that  goes  directly  to 
the  point  that  there  is  no  contract  upon  which  the  plaintiff  can  sue.  Indeed, 
the  difference  in  the  consequences  that  would  follow,  if  the  plaintiff  sues  in  his 
own  name,  or  is  compelled  to  use  the  name  of  the  former  endorser  as  the  plain* 
tiff  by  procuration,  would  be  very  great  in  many  respects,  particularly  in  its 
bearing  on  the  law  of  set-off;  and  with  reference  to  those  consequences  we  think 
the  law  of  France  falls  in  with  the  distinction  above  laid  down,  that  it  is  a  law 
which  governs  tbe  contract  itself,  not  merely  the  mode  of  suing. 

We  therefore  think  that  our  courts  of  law  must  take  notice  that  the  plaintiff 
could  have  no  right  to  sue  in  his  own  name  upon  the  contract  in  the  courts  of 
the  country  where  such  contract  was  made ;  and  that  such  being  the  case  there, 
we  must  hold  in  our  courts  that  he  can  have  no  right  of  suing  here. 

Judgment  for  the  defendant. 


*DOE  dem.  LAWFORD  t;.  ROE.    June  9.  [*161] 

In  G.  P.  Jadgment  agidnst  the  casual  ejector  mast  be  moTed  for  within  the  first  four 
days  of  Hilary  and  Trinity  term.  Within  one  week  of  the  first  day  of  Michaelmas 
and  Easter  term. 

Bt  rule  of  this  Court,  of  Trinity  term,  1680,  82  Car.  2,  judgment  against  the 
casual  ejector  ought  to  be  moved  for  within  the  first  four  days  of  Hilary  and 
Trinity  term,  and  within  one  week  of  the  first  day  of  Michaelmas  snd  Baster  term. 

E.  V,  Williams  obtained  a  rule  nisi  for  judgment  against  the  casual  ejector  on 
the  sixth  day  of  this  term,  that  being  consistent  with  the  practice  in  the  other 
courts,  and  the  unrepealed  rule  of  Car.  2  being  the  only  instance  in  which  the 
practice  of  this  Court  differs  from  that  of  the  King's  Bench  and  Exchequer. 

Wataon  showed  cause  on  an  affidavit  which  disclosed  that  this  ejectment  was 
brought  for  a  forfeiture,  and  that  the  lessor  of  the  plaintiff  had  commenced  in 
the  Court  of  King's  Bench  another  ejectment  for  the  same  premises. 

Williams  contended  that  the  lessor  of  the  plaintiff,  having  pursued  the  ordi- 
nary practice,  and  the  tenant  having  incurred  no  inconvenience,  tbe  Court,  ia 
its  discretion,  would  not  strictly  enforce  the  observance  of  a  rule  merely  juris 
positivi,  and  almost  absolute. 

Sed  per  Curiam,  The  tenant  may  have  relied  on  the  practice  of  this  Court ; 
and,  having  found  no  rule  at  the  end  of  four  days,  may  have  dismissed  the 
matter  from  his  thoughts.  '''In  favor  of  a  claim  by  forfeiture  we  cannot  r*;!  goi 
interpose  with  the  established  practice,  although  it  is  by  an  oversight  that  ^  ^ 
the  rule  of  Car.  2  has  not  been  repealed.  Rule  discharged. 


IRELAND  V,  JOHNSON,  VAUOHAN,  and  Others.    June  10. 

In  case  for  an  irregular  dietreas,  it  is  necessary  to  state  correctly  to  whom  the  rent 
distrained  for  is  due ;  and  a  Tarianoe  in  this  respect  is  fataL 

Case.  The  plaintiff  declared  that  the  defendants  distrained  the  goods  of  the 
plaintiff  on  the  plaintiff's  premises,  for  and  in  the  name  of  a  distress  for  arrears 
of  rent  due  to  the  defendants  Johnson  and  Vaughan,  in  respect  of  the  premises, 
upon  a  demise  of  the  same ;  yet  the  defendants,  disregarding  the  statute  in  that 
behalf,  and  contriving  to  injure  the  plaintiff,  did  not  cause  the  goods  to  be 
appraised  by  two  sworn  appraisers,  according  to  the  form  of  the  statute ;  but 
before  they  had  been  appraised  wrongfully  sold  them. 

Plea,  not  guilty.  At  the  trial  it  appeared  that  the  premises  had  been  demised 
to  the  plaintiff  in  September,  1832,  by  Margaret  Thom,  as  committee  of  Benjamin 
Burd,  a  lunatic,  and  the  warrant  authorizing  the  distress  was  signed  by  Johnson 
and  Farquhar  as  agents  of  Margaret  Thom. 
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A  verdiot  baviDg  been  found  for  the  plaintiff,  with  leave  for  the  defendants 
to  move  to  enter  a  nonsuit  instead,  on  the  ground,  among  other  objeotions,  of  a 
variance  in  the  description  of  the  party  to  whom  the  rent  was  due ;  and 

Spankie^  Seijt.,  having  obtained  a  rule  nisi  aocordiugly, 

Wildej  Seijt.,  showed  cause.  The  gist  of  the  action  is  the  wronsful  mode  of 
r^fiSl  <^°<^^<^^i^S  ^^®  distress ;  it  is  ^impliedly  admitted  in  the  declaration  that 
I-  ^  there  was  a  right  to  make  the  distress,  and  it  is  immaterial  to  whom  the 
rent  was  due ;  the  allegation  therefore  that  it  was  due  to  Johnson  and  Yaugban 
may  be  rejected  as  surplusage.  [Tindal,  G.  J.  If  you  are  not  limited  to  the 
distress  for  the  rent  specified  in  the  declaration,  you  might  bring  a  second 
action.]  The  existence  of  the  debt  for  rent  arrear  is  mere  matter  of  inducement 
to  the  wrong  committed  in  the  mode  of  levyins  the  distress,  and  in  matters  of 
inducement  a  variance  is  immaterial ;  as  in  the  introductory  allegations  of  a 
declaration  for  a  false  return,  or  in  actions  against  carriers  for  failing  in  their 
duty,  and  the  like :  Stoddart  v.  Palmer,  3  B.  &  C.  2 ;  Phillips  v.  Shaw,  4  B.  & 
Aid.  435;  Bromfield  v.  Jones, 4  B.  &  G.  380;  Frith  v.  Gray,  4T.  K.  561,  note; 
Barbige  v.  Jakes,  1  B.  &  P.  225j  Ditcham  v.  Ghivis,  4  Bingh.  706;  Draper  v. 
Oarrett,  2  B.  &  G.  2. 

Spankie  and  KeUy  in  support  of  the  rule.  The  correct  statement  of  the 
party  to  whom  rent  is  due  is  material,  and  the  foundation  of  the  action.  For  if 
the  statement  be  incorrect, — ^if  rent  be  not  due  to  the  party  named, — the  action 
should  have  been  trespass  or  replevin  for  distraining  on  behalf  of  one  to  whom 
no  rent  was  due,  and  not  case  for  a  mere  irregularity  in  the  conduct  of  a  dis- 
tress rightful  in  its  inception.  In  no  instance  in  which  the  tenant  has  redress 
by  replevin  or  trespass  is  it  competent  to  him  to  sue  in  case  of  irregularities 
under  the  statutes  of  Marlbridge  and  11  G.  2,  c.  19.  Bradley  on  Distresses, 
276.  In  order  therefore  to  sustain  an  action  on  the  case  for  irregularities  in 
the  distress,  the  plaintiff  must  begin  by  showing  that  the  distress  was  lawful  in 
r*1641  ^^^  ^^  instance.  Here  the  ^distress,  if  made  for  Johnson  and  Yaughan, 
I-  -'as  the  declaration  alleges,  was  unlawful  in  the  first  instance,  the  rent 
being  due  to  Margaret  Thom,  and  the  plaintiff,  as  against  Johnson  and  Yaughan, 
should  have  replevied.  It  would  have  been  a  valid  defence  if  the  defendants 
had  pleaded  that  the  distress  was  not  made  for  rent  due  to  Johnson  and  Yaugban. 
The  cases  referred  to  on  behalf  of  the  plaintiff  are  decisions  on  variance  chiefly 
of  time  or  place,  allegations  as  to  which  are  seldom  material.  Ditcham  v,  Ghivis 
turned  on  the  vernacular  meaning  of  the  word  London.  But  Webb  v.  Hill,  1 
H.  ft  H.  253,  is  in  point  for  the  defendants.  There,  in  an  action  for  a  malicious 
arrest,  it  was  held  that  the  allegation  that  the  defendants  '<  did  not  prosecute 
the  suit  complained  of,  but  therein  made  default,  and  their  pledges  were  in 
mercy,  Ac.,"  was  not  supported  by  proof  of  a  discontinuance ;  and  that  such 
an  error  in  the  record  could  not  be  amended  at  nisi  prius  under  9  0.  4,  c.  15, 
not  being  a  mere  mistake  in  setting  out  a  written  instrument,  but  an  allegation 
of  something  totally  different  from  the  proof. 

TiNDAL,  u.  J.  The  question  is,  whether  there  is  a  material  variance  between 
the  declaration  and  the  evidence.  The  count  on  which  the  verdict  has  been 
taken  states  that  a  distress  was  made  on  the  plaintifiTs  goods  for  arrears  of  rent 
due  to  Johnson  and  Yaugban  in  respect  of  the  premises  occupied  by  the  plaintiff, 
upon  a  demise  of  the  same ;  and  then,  that  the  defendants  conducted  the  distress 
irregularly. 

This,  therefore,  is  an  allegation  that  the  distress  was  for  rent  due  to  Johnson 
and  Yaugban  upon  a  demise  by  them  :  but  instead  of  showing  a  demise  by  themi 
r*1  fi51  ^^  plaintiff  showed  a  demise,  either  by  the  lunatic,  Surd,  or  *his  com- 
L  -I  mittee,  Margaret  Thom  :  and  the  question  is,  whether  this  variance  is 
material  or  not.  In  order  to  determine  that,  we  must  consider  the  nature  of 
the  action,  and  of  the  right  out  of  the  exercise  of  which  the  collateral  injury 
arises. 

The  notion  is  brought  on  the  statute  11  G.  2,  o.  19,  s.  19,  which,  in  order  to 
prevent  injury  to  the  landlord  by  his  becoming  a  trespasser  ab  initio  for  every 
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trifliog  irregalarity  in  the  oondact  of  a  distress,  enacts,  ^'.Where  any  distress 
shall  be  made  for  any  rent  justly  due,  and  any  irregularity  or  unlawful  act  shall 
be  afterwards  done  by  the  party  or  parties  distraining,  or  by  his,  her,  or  their 
agents,  the  distress  itself  shall  not  be  therefore  deemed  to  be  unlawful,  nor  the 
party  or  parties  making  it  be  deemed  a  trespasser  or  trespassers  ab  initio ;  but 
the  party  or  parties  aggrieved  by  such  unlawful  act  or  irregularity  shall  or  may 
recover  satisfaction  for  the  special  damage."  The  fair  intendment  of  this  is, 
that  the  rent  must  be  due  to  the  party  who  distrains  as  landlord.  If  it  were 
not  due,  the  tenant  might  sue  in  trespass,  and  need  not  have  recourse  to  an  action 
on  the  case  on  this  statute.  That  this  was  the  intention  of  the  legislature  ap- 
pears from  the  statute  2  W.  &  M.  c.  5,  s.  5,  which  enacts,  <'  That  in  case  any 
such  distress  and  sale  as  aforesaid  shall  be  made  by  virtue  or  color  of  this  pre- 
sent act  for  rent  pretended  to  be  arrear  and  due,  where  in  truth  no  rent  is  arrear 
or  due  to  the  person  or  persons  distraining,  or  to  him  or  them  in  whose  name  or 
names  or  right  such  distress  shall  be  taken  as  aforesaid,  that  then  the  owner  of 
such  goods  or  chattels  distrained  and  sold  as  aforesaid,  his  executors  and  admi- 
nistrators shall  and  may,  by  action  of  trespass  or  upon  the  case,  to  be  brought 
against  the  person  or  persons  so  distraining,  any  or  either  of  them,  his  or  their 
executors  or  administrators,  recover  double  the  value  of  the  goods  or  chattels  so 
distrained  and  sold,  '''together  with  full  costs  of  suit."  The  mode  in  r^igo-i 
which  the  rent  becomes  due,  the  party  to  whom  it  is  due,  and  by  whom  ^  ^ 
the  distress  is  made,  are  all  material  allegations,  because,  if  the  rent  be  not  due, 
the  tenant  may  sue  in  trespass. 

Taking  it  up,  however,  as  a  question  at  common  law,  upon  the  pleadings, 
could  there  be  any  objection  to  the  defendant's  singling  out  this  partioular  al- 
legation and  taking  issue  upon  it  ?  and  upon  such  an  issue,  in  this  case,  the 
verdict  must  have  been  for  the  defendants.  Even  under  the  new  rules  this  is 
a  point  which  the  defendants  might  have  traversed.  In  the  cases  cited  on  the 
part  of  the  defendants  the  variances  have  chiefly  been  in  allegations  of  time  or 
place ;  allegations  for  the  most  part  immaterial ;  and  the  question  has  always 
been,  whether  they  were  material  or  not.  That  brings  us  round  to  the  inquiry 
whether  the  variance  here  is  material,  and  it  seems  to  be  of  the  very  essence  ii 
the  plaintiff's  case.  Pool  v.  Court,  4  Taunt.  700,  is  in  point.  There  the  de- 
fendant's tenancy  of  land  in  F.  at  a  certain  rent  was  alleged  as  the  consideration 
for  his  promise  to  manage  it  in  a  husbandlike  manner.  The  land  for  which  the 
rent  was  reserved  was  in  F.  and  C.  That  was  held  to  be  a  fatal  variance  in 
stating  the  consideration  of  the  promise.  In  that  case  it  might  have  been  urged 
that  in  assessing  damages  it  was  immaterial  whether  the  land  was  in  one  parak 
or  another;  but  it  was  held,  that  as  part  of  the  contract  it  ought  to  be  aocurately 
stated.     Mor^n  v.  £dwards,  2  Marsh.  96,  also  comes  near  the  present  case. 

GassIiEE,  J .  I  am  of  the  same  opinion.  The  cases  cited  are  mostly  variances 
of  place  or  time ;  and  in  Ditchman  v.  Chi  vis  the  Court  would  have  held  there  had 
been  a  variance  but  for  the  act  of  the  defendant  himself,  *who  had  de-  r^c^giri 
scribed  his  coach  as  a  coach  from  London  to  Blackheath,  though,  in  fact,  ^  •' 
it  ran  from  Westminster.  If  in  the  present  case  the  defendants  had  pleaded, 
under  the  new  rules,  that  there  was  no  such  demise  and  no  such  rent  due  as 
that  alleged  in  the  declaration,  and  the  plaintiff  had  demurred,  could  any  one 
have  contended  that  the  allegation  was  immaterial,  and  improperly  traveraed  ? 

BosANQUET,  J.  I  am  of  the  same  opinion.  I  should  be  glad  to  get  over  the 
difficulty,  but  it  seems  to  me  that  the  variance  is  in  a  material  point  In  aa  ac- 
tion of  tort  arising  out  pf  a  contract  the  statement  of  the  contract  is  oflten  as 
material  as  in  an  action  on  the  contract  itself;  so  here,  the  variance  is  on  a  point 
which  goes  to  the  very  essence  of  the  action.  The  distress  should  be  shown  to 
be  in  respect  of  rent  from  premises  demised  by  the  persons  named  in  the  deda- 
ration.  It  turns  out  that  no  rent  was  due  to  those  persons,  although  the  foon- 
dation  of  the  action  is  abuse  in  distraining  for  rent  alleged  to  be  due  to  them. 
I  think  the  variance  cannot  be  got  over,  and  the  rule  for  entering  a  nonsuit  must 
be  absolute.  Kule  absolute. 
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[♦168]  *Ex  parte  MART  GILL.    June  12. 

Under  8  &  4  W.  4,  c.  74,  ss.  77,  91,  a  feme  coyert,  when  her  husband  has  absconded, 
and  has  not  been  heard  of  for  some  time,  maj  pass  a  contingent  life  interest  in  free- 
hold property. 

Upon  an  affidavit  that  the  basband  of  the  applicant  had  absconded  in  1831, 
after  committing  an  act  of  bankruptcy,  had  never  been  heard  of  since,  bat  was 
believed  to  be  in  America; 

Bere  obtained  leave  for  the  applicant  to  pass  her  vested  reversionary  life  in- 
terest in  certain  freehold  property,  pursuant  to  3  &  4  W.  4,  o.  74,  ss.  91, 77,  by 
which  it  is  enacted,  "  That  if  a  husband,  in  consequence  of  being  a  lunatic, 
idiot,  or  of  unsound  mind,  and  whether  he  shall  have  been  found  such  by  inqui- 
sition or  not,  or  shall  from  any  other  cause  be  inoapable  of  executing  a  deed,  or 
of  making  a  surrender  of  lands  held  by  copy  of  court  roll,  or  if  his  residence 
shall  not  be  known,  or  he  shall  be  in  prison,  or  shall  be  living  apart  from  his 
wife,  either  by  mutual  consent,  or  by  sentence  of  divorce,  or  in  consequence  of 
his  being  transported  beyond  the  seas,  or  from  any  other  cause  whatsoever,  it 
shall  be  lawful  for  the  Court  of  Common  Pleas  at  Westminster,  by  an  order  to 
be  made  in  a  summary  way  upon  the  application  of  the  wife,  and  upon  such 
evidence  as  to  the  said  Court  shall  seem  meet,  to  dispense  with  the  concurrence 
of  the  husband  in  any  case  in  which  his  concurrence  is  required  by  this  act  or 
otherwise ;  and  all  acts,  deeds,  or  surrenders  to  be  done,  executed,  or  made  by 
the  wife  in  pursuance  of  such  order,  in  regard  to  lands  of  any  tenure,  or  in  re- 
gard to  money  subject  to  be  invested  in  the  purchase  of  lands,  shall  be  done, 
executed,  or  made  by  her  in  the  same  manner  as  if  she  were  a  feme  sole,  and 
r*imi  ^^^^  done,  ^executed,  or  made  by  her,  shall  (but  without  prejudice  to 
I-  ^  the  rights  of  the*  husband,  as  then  existing,  independently  of  this  act) 
be  as  good  and  valid  as  they  would  have  been  if  the  husband  had  concurred." — 
<*  That  after  the  31st  day  of  December,  1833,  it  shall  be  lawful  for  every  mar- 
ried woman,  in  every  case  except  that  of  being  tenant  in  tail,  for  which  provi- 
sion is  already  made  by  this  ac^  by  deed  to  dispose  of  lands  of  any  tenure,  and 
money  subject  to  be  invested  in  the  purchase  of  lands,  and  also  to  dispose  of, 
release,  surrender,  or  extinguish  any  estate  which  she  alone,  or  she  and  her 
husband  in  her  right  may  have  in  any  lands  of  any  tenure,  or  in  such  money  as 
aforesaid,  and  also  to  release  or  extinguish  any  power  which  may  be  vested  in 
or  limited  or  reserved  to  her  in  regard  to  any  lands  of  any  tenure,  or  any  such 
money  as  aforesaid,  as  fully  and  effectually  as  she  could  do  if  she  were  a  feme 
sole ;  save  and  except  that  no  such  disposition,  release,  surrender,  or  extinguish- 
ment shall  be  valid  and  effectual,  unless  the  husband  concur  in  the  deed  by 
which  the  same  shall  be  effected,  or  unless  the  deed  be  acknowledged  by  her  as 
hereinafter  directed/' 


[•170]  *A3n[iWIN,  Administrator  of  DISMORR,  v.  TODD.    June  12. 

Where  plaintiff  had  been  misled  bj  defendant  as  to  the  nature  of  a  charter-party,  the 
Court  permitted  plaintiff  to  amend  by  striking  oat  a  oonnt  in  oovenant  on  a  oluuter- 
party,  and  declaring  for  freight,  not  upon  the  charter-party : 

And  this,  after  many  years  had  elapsed  since  the  commencement  of  the  acUon,  the  de- 
fendant having  been  the  cause  of  the  delay. 

In  1815,  Dismorr  sued  the  defendant  in  this  Court,  in  oovenant  on  a  charter- 
party,  entered  into  by  the  defendant  in  December,  1810,  as  freighter  of  the 
ship  Emma,  to  recover  2213/.  3f.  Id.  freight,  and  221/.  6«.  4d.  primage,  ^ich 
the  defendant  had  Med  to  pay,  notwithstanding  the  ship  performed  her  voyage, 
and  the  cargo  was  duly  delivered  to  him.  The  defendant  pleaded  non  est  fiictum 
and  several  special  pleas. 
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In  Hilary  tenn,  1816,  the  defendant  filed  a  bill  in  Chancery  against  Dismorr 
for  a  discoTery,  and  obtained  an  injunction  to  stay  the  action  at  hiw. 

Various  proceedings  were  had  thereupon  in  Chancery  till  1823,  when  Dismorr 
died. 

In  Febmaryi  1825,  the  plaintiff  took  out  letters  of  administration  to  the 
effects  of  Dismorr.  In  June,  1825,  the  defendant  filed  a  bill  of  revivor  and 
supplement  against  the  plaintiff;  the  plaintiff  put  in  his  answer ;  and  in  Febni- 
ary,  1826,  the  injunction  to  restrain  proceedings  at  law  was  dissolved. 

A  few  days  afterwards,  the  plaint^  oommenced  the  present  action  of  cove- 
nant on  the  charter-party  entered  into  by  the  defendant  to  recover  the  freight 
and  primage  above-mentioned. 

In  June,  1826,  the  defendant  filed  a  supplemental  bill  in  Chancery  against 
the  plaintiff:  and,  in  November,  1826,  obtained  an  injunction  to  restndn  the 
plaintiff  from  proceeding  at  law. 

In  January,  1827,  this  injunction  was  dissolved.  In  July,  1827,  the  defen- 
dant obtained  a  commission  for  the  examination  of  witnesses,  upon  which,  how- 
ever, he  failed  to  proceed.    After  some  negotiation,  1^1711 

*The  cause  was  referred  to  arbitration  in  July,  1828.  ^       ^ 

In  January,  1829,  the  arbitrator  died,  before  making  his  award,  and  the 
defendant  refused  to  agree  to  a  new  reference. 

In  May,  1832,  the  plaintiff  gave  a  term's  notice  of  intention  to  proceed  in  the 
action ;  and,  in  Michaelmas  term,  1832,  delivered  the  issue  with  notice  of  trial, 
which  he  afterwards  countermanded,  because  he  could  not  find  the  charter-party 
on  which  he  had  declared. 

In  Hilary  term,  1838,  the  plaintiff  cave  a  rule  for  the  defendant  to  produce 
his  witnesses  in  the  suit  instituted  by  the  defendant  in  Chancery  in  1826.  The 
defendant  failed  to  comply ;  and  his  bill  was  dismissed  with  costs  in  July,  1833. 

The  plaintiff,  being  unable  to  proceed  to  trial  for  want  of  the  original  charter- 

Sarty,  in  Hilary  term,  1833,  filed  a  bill  of  discovery  in  Chancery  against  the 
efendant. 

In  October,  1833,  in  his  answer  to  this  bill,  the  defendant — ^notwithstanding 
he  had  stated  in  his  own  bill,  filed  in  1816,  that  he  had,  in  December,  1810, 
entered  into  a  charter-party  under  seal  between  Dismorr,  master  of  the  ship 
Emma,  on  behalf  of  the  owners  thereof,  of  one  part,  and  himself,  as  freighter 
of  the  said  ship,  of  the  other  part— denied  that'  he  had  ever  entered  into  an 
agreement  with  Dismorr  for  freiehting  the  said  ship  upon  the  terms  to  be  contained 
in  a  charter-party,  but  admitted  haying  in  his  possession  the  duplicate  of  a  char- 
ter-party according  to  the  form  set  out  in  the  plaintiff's  declaration.  He  averred, 
however,  that  the  date  thereof  and  the  name  of  Dismorr  were  on  erasures ;  that 
he  (defendant)  had  originally  executed  a  charter-party  to  one  Mackay,  in  No- 
vember, 1810,  but  that  the  owners  cif  the  Emma,  having  subseqnently  quarrelled 
with  Mackay,  erased  his  name  and  inserted  that  of  Dismorr,  substituting  also 
the  date  of  December,  ^1810,  for  November,  1810.  And  that  defendant  w^yToi 
never  re-ezecuted  the  charter-party  after  the  alterations  were  made.         1-       ^ 

It  was  clear,  however,  that  he  had  acted  on  it ;  and,  in  the  course  of  the 
protracted  litigation  sincd  1815,  he  had  never  disclosed  these  fi&cts  to  the  plun- 
tiff. 

Under  these  circumstances, 

Wtlde,  Serjt.,  obtained  a  rule  nisi  to  amend,  by  striking  out  the  count  upon 
the  charter-party,  and  declaring  for  freight  not  upon  the  <marter-party ;  the  de- 
fendant having  been  the  occasion  of  the  delay,  and  having,  by  the  allegations 
in  his  bill  in  chancery  in  1816y  mided  the  plaintiff  as  to  the  effect  of  the  cha^ 
ter-party. 

Atcherl^y  Serjt.,  and  Ehnderaon^  who  showed  cause,  contended  that  what  was 
prayed  was  not  an  amendment,^  but  the  substitution  of  a  different  cause  and  dif- 
ferent  form  of  action,  by  whibh  the  defendant's  answer  to  the  original  claim 
might  be  unfairly  rendered  unavailing.    Such  an  application  had  never  been 
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made,  except  in  BilliDg  v.  Flighfc,  6  Taunt.  419,  on  very  peculiar  grounds.  But 
at  all  events,  the  plaintiff  should  have  applied  earlier:  Green  v,  Mitton,  4  B.  & 
Adol.  369  ;  Steel  v.  Sowerby,  6  T.  B.  171. 

Wtlde  observed  that  the  defence  on  the  merits  would  remain  as  before ;  and 
there  was  no  affidavit  that  the  defendant  had  lost  any  witness  in  the  time  that 
had  elapsed. 

TiNDAL,  C.  J.,  after  recapitulating  the  fects,  said,  the  case  stood  on  its  own 
peculiar  grounds,  and  would  form  no  precedent  for  any  other  not  exactly  similar; 
r*l731  ^^^  ^^^^'  ^^^  defendant  havinff  been  virtually  the  cause  *of  the  delay, 
^  ^  the  amendment  ought  to  be  allowed  on  payment  of  costs,  the  defendant 
having  leave  to  plead  de  novo. 

The  rest  of  the  Court  concurring,  the  rule  was  made  Absolute. 


GILBERT  and  Others  v.  TOWNS.    June  12. 

Notwititttanding  an  endowment  of  1874,  conferring  all  small  tithes  on  a  vicar,  the  Court 
refused  to  set  aside  a  verdict  finding  the  right  to  potatoes  grown  in  fields  to  be  in  the 
rector,  evidence  having  been  adduced  f^om  which  it  might  be  presumed  that,  on  good 
consideration,  an  alteration  had  been  made  in  the  endowment  preyiously  to  the  re- 
straining statute  of  18  Eliz. 

This  was  an  action  of  debt  on  the  statute  of  2  &  8  Ed.  6,  c.  13,  for  not  set- 
ting out  tithe  of  potatoes,  and  was  tried  at  the  last  Kingston  assizes  before  Lord 
Ltndhurst,  when  a  verdict  was  given  for  the  plaintiffs  for  18/.,  being  treble 
the  agreed  single  value  of  the  tithes. 

The  plaintiffs  were  mortgagees  in  fee,  in  possession  of  the  rectory  of  Kingston- 
npon-Thames ;  the  defendant  was  an  occupier  of  lands  in  that  division  of  the 
parish  which  is  called  Norbiton ;  and  in  the  year  1838  grew  about  ten  acres  of 
potatoes  in  fields. 

He  contended  that  the  tithe  of  potatoes,  being  a  small  tithe,  was  payable  to 
the  vicar  of  Kingston-upon-ThameSi  and  not  to  the  rector. 

The  evidence  adduced  by  the  plaintiffs  at  the  trial  was, 

1.  Grants  under  the  great  seal  of  the  19th  of  May,  1609,  and  15th  of  De- 
cember, 1640,  of  the  rectory  of  Kingston-upon-Thames,  and  all  manner  of  tithes 
and  other  profits  to  the  rectory  belonging ;  in  the  first  of  which  grants  the  reo* 
tory  was  described  to  have  been  parcel  of  the  possessions  of  the  kte  monastery 
or  priory  of  Merton. 

2.  The  plaintiffs'  title  deeds,  the  earliest  of  which  was  dated  the  9th  of  July, 
1737. 

r*l741  *^^^  ^^^  ^^  ^^^^  ^^  December,  1788,  contained  the  following  de- 
^  ^  scription  of  the  premises,  which  was  copied  in  all  the  subsequent  title 
deeds :  '<  All  and  singular  the  tithes  of  corn,  grain,  wheat,  rye,  barlev,  beans, 
peas,  potatoes,  tares,  oats,  French  wheat,  hay,  wool,  and  lamb,  and  all  and  aU 
manner  of  tithes  of  what  nature  or  kind  soever  to  the  rectory  of  Kingston-upon- 
Thames  aforesaid  belonging  or  in  anywise  appertaining,  coming,  growing,  re- 
newing, happening,  or  increasing,  and  which  at  any  time  or  times  hereafter  shall 
or  may  be  coming,  growing,  renewing,  happening,  or  increasing  in  Norbiton, 
Strbiton,  Comb,  Hatche,  Ham,  Eew,  otherwise  Eayho,  Petersham,  Sheen, 
otherwise  Richmond,  or  elsewhere  within  the  said  parish  of  Eingston-upon- 
Thames,  to  the  said  rectory  belonging  or  in  anywise  appertaining." 

3.  An  extract  from  the  Valor  £cclesiasticus  of  26  Hen.  8,  of  so  much  as  re« 
lated  to  the  vicarage  of  Eingston-upon-Thames,  in  the  county  of  Surrey :  <<  It 
values  in  tithes  of  geese,  4<.;  pigs,  16<.;  doves,  lOd,}  eggs,  S$,  4J.:  hemp, 
U  4d. ;  fruits,  2f . ;  gardens,  8<. ;  woods,  13«.  4d. ;  tiles,  4<. ;  personal  tithes, 
otherwise  privy  tithes,  9^.  5«.  9d. ;  oows,  26<.  Sd, ;  calves,  lOi. ;  honey  and 
wax, 2f.:  osiers,  It.  4^.:  chickens,  lid.:''  the  total  value  amounted  to  54Z. 
13#.  ^d. 
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4.  A  copy  from  the  court  rolls  of  the  first  fmits  in  the  Court  of  Ezcheqaer 
at  Westmioster,  of  Michaelmas  term,  8  Elis.,  which  showed  that  the  vicar,  in- 
stead of  receiving  54/.  13<.  3cf.  from  his  vicarage,  received  onlj  25^.  bs,  lOid., 
and  judgment  of  diminution  was  accordingly  given. 

6.  An  extract  from  the  records  of  the  first  Fruits'  Office  of  the  return  made 
by  the  bishop  of  Winchester,  in  pursuance  of  the  act  of  5  Ann.  for  discharging 
amall  livings  from  their  first  fruits  and  tenths,  and  all  arrears  thereof :  from 
that  return,  which  was  dated  the  28th  of  '*'March,  7  Ann.  (1707),  it  pi  y51 
appeared  that  the  dear  improved  yearly  value  of  the  vicarage  of  King-  ^  ^ 
ston  amounted  to  34/.  7«.,  and  no  more. 

The  plaintiffs  then  proceeded  to  prove,  by  oral  testimony,  that  as  far  back  as 
living  memory  extended,  the  tithes  of  potatoes  grown  in  fiekU  had  uniformly 
been  paid  to  the  rector,  and  the  tithe  of  potatoes,  and  everything  else  grown  in 
gardens,  to  the  vicar.  The  reputation  in  the  parish  was,  that  the  rector  fol- 
lowed the  plough,  and  the  vicar  the  spade. 

The  defendant  relied  on  an  endowment  of  the  vicarage  of  Kingston  in  1374, 
by  which  the  vicar  was  endowed  of  all  the  small  tithes,  except  what  were  spe- 
cially reserved  to  the  prior  and  convent.  ''  Also  the  said  vicars  may  take  the 
tithes  of  cows,  calves,  goats,  kids,  pigs,  rabbits,  and  other  wild  animals  of  what 
kind  soever ;  of  fowls,  doves,  swans,  peacocks,  geese,  ducks,  and  of  other  fowls 
of  whatsoever  kind ;  also  of  cheese,  milk,  and  ihiogs  made  of  milk ;  of  bees, 
honey,  wax,  and  eggs."  '<  Also  the  said  vicars  may  take  the  tithe  of  flax,  hemp, 
and  warrens  wheresoever  and  whatsoever,  arising  through  the  whole  parish  of 
the  church  and  chapels  aforesaid ;  and  of  corn  in  gardens  or  curtilages  of  the 
said  parish  of  the  said  church  and  chapels  aforesaid,  dug  or  hereafter  to  be  dug 
with  the  foot ;  of  herbs  also,  and  of  all  other  things  growing  in  the  same,  which 
were  not  of  the  manors  of  the  aforesaid  prior  and  convent.  And  if  it  shall 
happen  in  time  to  come,  that  any  gardens  of  the  said  parish  shall  be  turned  up 
or  levelled,  and  the  lands  thereof  tilled  by  the  plough,  then  the  said  prior  and 
convent  shall  wholly  take  and  have  the  tithes  of  com  (Uadorum)  of  such 
gardens  and  lands  so  ploughed  up.  And  if  it  shall  happen  hereafter,  that  any 
arable  lands  which  are  not  of  the  manors  of  the  said  prior  and  convent,  shall  bs 
reduced  to  gardens,  and  dug  with  the  foot,  *then  the  aforesaid  vicars  r«t  ^gi 
shall  take  and  have  the  tithes  of  corn  arising  from  such  gardens  for  the  ^  ^ 
time  in  which  they  shall  be  dug  and  tilled  with  the  foot.  Also  the  said  viears 
may  take  the  tithes  of  feedings,  pastures,  and  agistments  of  animals ;  of  pan- 
nage,, willows,  and  osiers ;  and  of  fallen  wood  for  fire  whatsoever,  and  of  vines, 
and  of  the  fruit  of  trees  of  every  kind,  wheresoever  arising  within  the  parish  of 
the  church  aforesaid  and  the  chapels  aforesaid,  except  from  the  manors  afore- 
said. Also  the  said  vicar  may  take  all  tithes  whatsoever  of  lambs,  wool,  and 
hides,  to  the  chapels  of  Dyttun,  Mulesey,  and  Shene  arising,  except  from  the 
animids  of  the  said  prior  and  convent  at  Mulesey ;  and  except  from  the  animals 
of  the  farmers  of  the  same  religious  as  aforesaid.'' — <<  Also  the  said  vicars  may 
take  the  small  tithes  whatsoever  of  custom  or  of  right  due  throughout  the  whole 
parish  of  the  church  of  Kingston  and  the  chapels  aforesaid,  by  any  manner 
arising,  and  by  whatsoever  name  distinguished,  those  only  excepted  which  are 
specially  reserved  to  the  said  prior  and  convent." — <<  And  the  religious  men, 
brother  Robert  of  Wyndesore,  the  now  prior,  and  his  successors  the  priors  and 
convent  aforesaid,  shall  for  ever  take  and  have  the  great  tithes  of  sheaves  arising 
without  the  said  gardens,  and  of  hay,  and  living  mortuaries,  and  the  tithe  m, 
wool,  and  lambs,  and  hides,  of  the  village  of  Kingston  and  Norbilton,  Sorbel- 
ton.  Combe,  Hertyngdon,  Hatche,  Ham  me,  Petersham,  and  La  Hake  and  Bere-- 
well,  and  all  other  tithes  and  profits,  and  ecclesiastical  emoluments  within  the 
said  parish  arising,  or  to  the  said  church  and  chapels  belonging,  as  well  those 
above  reserved  to  the  same  religious  men  as  whatsoever  other  things  to  the 
aforesaid  now  vicar,  for  him  and  his  successors,  vicars,  and  for  his  vicange 
aforesaid,  and  for  their  portion  in  this  behalf,  are  not  above  assigned,  nor  hj 
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r*l771  ^^^  tenor  of  these  presents  are  in  any  manner  soever  ordained,  not 
I-  ^  ^containing  the  same  portion  or  appointment  to  the  now  vicar,  and  his 
Boccessors,  vicars  of  the  aforesaid  vicarage  as  aforesaid  assigned  or  made." 

The  vicar's  collector  produced  his  collecting  book,  which  was  put  in.  The 
only  items  contained  in  that  book  were  fruits,  gardens,  woods,  cows,  and  osiers ; 
all  of  which  were  named  in  the  Valor  Ecclesiasticus. 

A  verdict  having  been  found  for  the  plainti£F, 

Spankie,  Serjt.,  moved  to  set  it  aside  as  contrary  to  evidence,  relying  on  the 
unqualified  language  of  the  endowment,  which  gave  the  vicar  all  small  tithes 
whatever,  and  contending  that  no  legal  alteration  of  this  endowment  could  have 
taken  place  subsequently  to  the  restraining  statute  of  the  13  Eliz.,  and  that 
potatoes,  which  are  clearly  small  tithe,  were  not  introduced  into  England  till 
afier  that  period. 

Wildey  Seijt,  and  PlaU^  who  showed  cause,  argued  from  the  discrepancies 
between  the  Valor  Ecclesiasticus  of  1535,  and  the  endowment,  that  some  altera- 
tion had  taken  place  in  the  endowment  before  the  26  Henry  8 ;  and  from  the 
rolls  of  the  first  fruits,  that  the  vicar'd  receipts  had  diminished  before  the  3 
Eliz.  From  these  circumstances ;  from  the  fact  that  the  rector  had  always  en- 
joyed the  tithe  of  potatoes  in  fields ;  from  the  provision  in  the  endowment,  that 
when  gardens  were  subverted  and  cultivated  by  the  plough,  the  prior  should 
receive  the  tithes  of  the  blades  of  gardens  so  ploughed ;  and  from  the  reputation 
in  the  parish  that  the  rector  followed  the  plough,  and  the  vicar  the  spade ;  it 
night  be  presumed,  that,  previously  to  the  reign  of  Elizabeth,  an  agreement 
had  been  come  to,  on  sufficient  consideration,  that  all  roots  and  vegetableSi 
grown  in  open  fields,  when  cultivated  by  the  plough,  should  go  to  the  rector. 
r*1781       "^Spankie  and  Comyn  in  support  of  the  rule. 

^  -'  The  enjoyment  by  the  rector  may  have  proceeded  from  mistake,  as 
potatoes  were  long  thought,  erroneously,  to  be  great  tithes.  If  there  were  any 
such  agreement  as  the  plaintiff's  have  supposed,  it  is  incumbent  on  them  to  esta- 
blish their  case  by  producing  it.  The  clear  grant  in  the  endowment  to  the  vicar 
is  not  to  be  superseded  by  vague  presumption,  or  by  accidental  discrepancies 
between  the  endowment  and  the  Valor  Ecclesiasticus. 

(Smith  V.  Wyatt,  2  Eagle  &  Younge,  91;  Clarke  v.  Stapler,  2  Eagle  k 
Younge,  212 ;  Dorman  v.  Currey,  3  Eagle  k  Younge,  817,  were  incidentally 
referred  to.)  Cur,  adv,  vult. 

TiNDAL,  C.  J.  The  plaintiffs  in  this  case  declared  in  debt  upon  the  stat.  2 
k  3  Ed.  6,  as  proprietors  of  the  tithes  of  potatoes  within  the  parish  of  Kingston, 
against  the  defendant,  an  occupier  of  lands  within  the  parish,  for  not  setting 
oat  the  tithes  of  potatoes  grown  by  him  within  the  parish.  The  jury  found 
their  verdict  for  the  plaintiff's,  and  a  rule  has  been  obtained  for  setting  aside 
the  verdict,  as  against  the  evidence  in  the  cause.  The  question  at  the  trial 
was,  whether  potatoes  grown  in  a  field,  which  field  was  under  the  plough,  were 
rectorial  or  vicarial  tithes,  in  the  parish  of  Kingston  :  for  if  such  tithes  were 
rectorial,  the  plainti£&,  as  proprietors  of  the  rectorial  tithes,  were  entitled  to 
recover. 

On  the  part  of  the  defendant  it  was  contended,  that  such  tithes  were  vicarial, 
and  the  endowment  of  the  vicar,  made  in  the  year  1374.  by  the  prior  and  con- 
vent of  Merton,  was  produced  in  evidence,  by  which,  after  a  specific  enumera- 
tion of  the  tithe  of  various  articles  with  which  the  vicar  is  endowed,  he  "  is 
endowed  generally  with  all  small  tithes  whatever  due  by  custom  or  right,  arising 
r*l791  ^^^^^S^  ^^®  whole  parish  of  the  church  of  '^Kingston,  and  of  the  cha- 
'  *-  -*  pelries  aforesaid,  except  those  only  which  are  specially  reserved  to  the 
prior  and  convent  aforesaid ;"  and  it  was  urged  on  the  part  of  the  defendant, 
that  as  potatoes,  whether  sown  in  great  or  small  quantities,  whether  in  fields  or 
gardens,  are  small  tithes,  the  tithes  of  potatoes  by  the  very  terms  of  this  endow- 
ment  must  belong  to  the  vicar,  not  to  the  rector.  Such  is  undoubtedly  the 
construction  of  this  instrument  of  endowment :  but  it  is  well  established,  that 
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the  original  endowment  may  have  been  altered  by  a  new  and  subseqaent  endow- 
ment made  by  all  parties  whose  concurrence  is  necessary,  before  the  restraining 
statutes.  And  again^  that  long  and  constant  perception  of  tithes  by  the  idcar 
not  mentioned  in  the  endowment,  or  the  non-perception  of  any  species  of  tithes 
which  are  mentioned  therein,  with  evidence  of  their  perception  by  the  rector, 
will  afford  a  sufficient  ground  for  presumption  by  a  jury,  that  such  augmentation 
or  alteration  of  the  endowment  has  been  made  by  some  ancient  and  lawful  or 
voluntary  agreement.  The  law  is  so  well  known  on  this  head,  that  it  is  unne- 
cessary to  cite  any  cases :  the  result  being  this ;  that  such  an  alteration  may 
be  valid  in  point  of  law,  but  that  the  burden  of  proving  that  it  has  taken 
place,  in  point  of  fact,  in  any  particular  case,  is  thrown  upon  the  rector. 

Now,  it  is  argued  by  the  defendants,  that  no  such  agreement  can  be  presumed, 
in  point  of  law,  in  the  present  case ;  because  such  alteration,  in  order  to  be 
valid,  must  have  taken  place  before  the  restraining  act,  IS  Elii. ;  and  it  is 
generally  allowed,  that  potatoes  were  not  known  in  England,  or,  at  all  events, 
not  cultivated  in  open  fields,  prior  to  that  time.  To  which  objection,  the  answer 
that  has  been  given,  and  which  appears  to  me  to  be  a  sufficient  answer,  is,  that 
although  it  may  be  reasonably  admitted  that  such  was  the  case,  and  consequently 
that  no  specific  agreement  relating  to  potatoes,  *by  name,  could  have  r^ioni 
taken  place  before  the  statute  of  Elizabeth,  still  that  such  an  agreement  ^  ^ 
may  have  been  made  as  to  the  class  of  tithe  to  which  potatoes  belong,  as  would 
include  and  govern  the  tithe  of  potatoes,  when  they  were  afterwards  introduced. 
As,  for  instance,  supposing  an  agreement  took  place  before  the  statute  of  Eliza* 
beth,  upon  sufficient  consideration,  that  all  roots  and  vegetables  grown  in  open 
fields,  when  cultivated  by  the  plough,  should  go  to  the  rector,  and  when  cultivated 
by  the  spade,  should  go  to  the  vicar,  such  an  agreement  would  be  valid  in  Uv, 
and  would  clearly  comprehend  potatoes  when  they  came  into  general  use.  The 
question,  therefore,  in  the  present  case  is,  whether  there  was  such  a  body  of 
evidence  laid  before  the  jury  at  the  trial,  as  to  justify  them  in  making  the  pre- 
sumption which  they  have  done,  upon  the  very  question  submitted  to  them  for 
their  consideration.  There  is  undoubtedly  evidence  on  both  sides ;  and  perhaps 
if  the  verdict  had  gone  the  other  way,  we  should  not  have  interfered  to  disturb 
it :  but  undoubtedly  there  is  so  much  evidence  on  the  part  of  the  rector,  as  to 
bring  this  case  within  the  general  principle  upon  which  the  Court  acts,  vis.,  not 
to  disturb  a  verdict,  unless  it  sees  clearly  that  the  verdict  is  wrong. 

That  some  variation  had  taken  place,  and  some  alteration  been  made  in  tbe 
terms  of  the  original  endowment,  in  the  interval  between  the  date  of  the  deed 
of  endowment,  and  the  passing  of  the  restraining  statute,  is  evident.  The 
Valor  Ecdesiasticus,  which  was  made  in  the  26  Hen.  8  (1535),  enumerates  the 
various  sources  of  profit  to  which  the  vicar  of  Kingston  was  entitled  at  tbe 
time  of  such  value  being  taken ;  and  upon  comparing  them  with  the  enumera- 
tion in  the  endowment,  there  is  a  considerable  difference  between  the  two.  To 
advert  to  no  other  than  two  instances :  the  endowment  gives  to  the  viear  the 
tithe  "  SylvsB  csedusd  j"  the  Valor  omits  it,  and  *gives  him  the  tithe  r*i  gn 
"  Boscorum;"  the  former  tithable  of  common  right,  the  latter  by  custom  ^  ^ 
only :  again,  by  the  endowment,  the  vicar  was  endowed  with  the  tithe  of  wool, 
and  lamb,  and  skins,  in  the  chapels  of  Ditton,  Molesey,  and  Shene;  in  the 
Valor,  there  is  no  mention  of  any  such  tithe  as  due  to  the  vicar,  in  any  part  of 
the  parish.  Some  alteration,  therefore,  though  to  what  extent  may  be  uncer- 
tain, must  have  taken  place  in  the  interval  between  the  time  of  granting  the 
original  endowment,  and  the  time  of  taking  the  Valor. 

But  there  is  one  provision  in  the  endowment  well  worthy  of  observation :—  * 
<'  That,  if  it  should  happen  in  future  that  any  gardens  of  the  said  parish  should  be 
subverted  or  levelled,  and  that  the  land  of  the  same  should  be  cultivated  by  the 
plough,  then  that  the  said  prior  and  convent  should  receive  and  take  all  tbe 
tithes  of  the  blades  of  whatever  gardens  and  lands  were  so  ploughed."  Again, 
"  that  if  it  should  happen  afterwards,  that  any  plough-lands  (not  being  of  tbe 
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manors  of  the  said  prior  and  convent)  should  he  reduced  to  gardens,  and  dag 
hj  the  footy  then  the  said  vicar  should  have  and  take  the  tithes  of  hlade  arising 
from  such  gardens,  during  such  times  as  they  should  be  dug  and  cultivated  by 
the  foot."  The  word  "  bladum"  appears  clearly  by  another  part  of  the  endow- 
ment to  comprehend  rye,  wheat,  and  mislen.  This  provision  seems  to  point  to 
a  distinction  between  the  tithe  of  the  same  article,  when  growing  in  fields 
under  the  plough,  and  when  growing  in  gardens  under  the  spade  :  that  in  the 
first  case,  it  should  belong  to  the  rector;  in  the  second,  to  the  vicar;  and  when 
this  is  coupled  with  the  reputation  in  the  parish,  that  the  rector  followed  the 
plough,  and  the  vicar  the  spade,  we  think  it  furnishes  a  fair  ground  of  support 
to  the  presumption  which  has  been  made  by  the  jury  in  favor  of  the  plaintiffs. 
r*l821  L^^^Jj  ^^  ^^3  proved  that  the  tithe  of  potatoes  is  ^mentioned  in  the 
^  -'  deeds  by  which  the  great  tithes  have  been  conveyed  from  one  rector  to 
another,  so  early,  at  least,  as  the  year  1738;  and  that  such  tithe  has  been 
included  in  leases  of  the  tithes,  under  which  leases  the  rent  reserved  by  the 
lease  has  been  paid.  This  fact  is  evidence  of  enjoyment  on  the  part  of  the 
rector,  whilst  there  is  a  total  absence  of  any  such  evidence  on  the  part  of  the 
vicar. 

Upon  this  state  of  the  evidence  we  cannot  think  ourselves  warranted  in  send- 
ing the  cause  down  to  a  new  trial.  The  learned  Judge  has  expressed  no  dis- 
satisfaction with  the  verdict ;  and  it  cannot  but  be  observed,  that  this  decision  will 
not  bind  the  vicar  as  to  the  rest  of  the  parish,  if  he  thinks  proper  to  try  his 
right  as  to  other  lands  within  the  same.  Eule  discharged. 


HAWORTH  V.  HARDCASTLE  and  Others.     June  12. 

In  case  for  inyadiDg  plaintiff's  patent  right  to  certain  machinery  for  drying  calicoes,  &o., 
where  the  specification,  after  setting  forth  the  mode  in  which  the  cloth  was  to  be  ex- 
tended  for  the  purpose  of  drying,  proceed  to  state  that  it  might  be  taken  np  again  by 
the  same  machinery  ;  a  jury  having  found  that  the  invention  was  new  and  useful  on 
the  whole,  but  that  the  machine  was  not  useful  in  some  cases  for  taking  up  goods,  the 
Court  refused  to  set  aside  the  verdict  for  the  plaintiff  and  enter  a  nonsuit 

Case  for  invading  the  plaintiff's  patent  right  in  ''  certain  machinery  or  appa- 
ratus adapted  to  facilitate  the  operation  of  drying  calicoes,  musliiis,  linens,  or 
other  similar  fabrics." 

At  the  trial  before  Tindal,  C.  J.,  it  appeared  that  the  method  in  which  that 
operation  was  performed  previously  to  1823,  when  the  patent  was  granted  and  in 
which  it  is  now  commonly  performed  by  those  who  have  not  obtained  leave  to 
r*l831  ^^  ^^^  patent  machinery,  or  '''who  are  not  infringing  the  right,  is  as 
*-  ^  follows,  viz. :  men  are  employed  to  pull  down  the  wet  calico  into  looped 
foldsy  which  hang  down  from  beneath  the  spaces  between  horizontal  parallel 
cross  rails  (called  staves),  which  staves  are  fixed  in  rows  side  by  side  across 
the  interior  of  a  building  called  a  drying-house  or  stove,  so  as  to  form  a  hori- 
zontal plane  or  platform,  like  a  floor,  extending  throughout  such  building.  The 
building  is  usually  made  high  enough  to  contain  three  such  platforms,  or  floors, 
or  rows  of  horizontal  parallel  cross  rails,  situated  at  such  heights,  one  above 
another,  that  a  man  standing  on  one  floor  can  readily  reach  up  through  the 
spaces  between  the  staves  above  his  head,  in  order  to  take  hold  of  the  two 
selvages  of  the  wet  calico  which  he  has  previously  extended  horizontally  over 
and  across  the  staves  above  his  head ;  from  these  staves  the  wet  calico  is  hung 
in  looped  folds,  in  order  that  it  may  be  dried  by  the  heat  which  is  kept  up 
,  within  the  building.  The  looped  folds  are  formed  by  pulling  down  the  calico 
from  the  staves  overhead  by  repeatedly  taking  hold  of  the  two  selvaees  and 
palling  them  down  nearly  to  the  next  floor  of  staves  below,  on  which  the  man 
stands  :  daring  the  act  of  thus  pulling  down  the  wet  calico,  it  is  all  necessa- 
rily dragged  across  the  staves  upon  which  it  has  been  placed :  and  by  this  mode 
a  man  can  only  hang  up  one  piece  of  calico  at  a  time,  though  the  staves  are 
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usually  made  long  enough  for  three  or  four  pieces  of  calico  to  be  hang  side  by 
side  on  the  same  staye  :  the  length  of  the  loops,  too,  which  can  be  formed,  is 
restricted  to  the  height  to  which  a  full-grown  man  can  reach  when  standing  on 
one  floor  to  take  hold  of  the  calico  extended  on  the  staves  above  his  head. 

The  patentee's  specification  described  his  method  as  follows : — "  M j  invention 
consists  in  the  application  of  certain  machinery  or  apparatus  adapted  to  per- 
form the  operation  of  hanging  or  suspending  damp  or  wet  ^calicoes,  r*i o  i-i 
linens,  or  other  similar  fabrics  Tover  a  series  of  rails,  or  staves,  situated  ^  ^ 
in  a  stove  or  drying-house),  tor  the  purpose  of  drying  the  same :  the  said 
machinery  being  also  adapted  to  perform  the  operation  of  taking  down  or 
removing  the  said  calicoes,  muslins,  linens,  or  other  similar  fabrics  (from  off  the 
said  rails  or  staves),  after  they  have  been  sufficiently  dried :  by  means  of  which 
invention  a  considerable  saving  of  labor  and  expense  may  be  effected  in  the 
operation  of  drying.  I  construct  the  stove  or  drying-house  in  a  manner  nearly 
similar  to  that  at  present  in  use ;  and  I  arrange  the  rails  or  staves  (over  which 
the  cloth  or  fabric  is  intended  to  be  hung  or  suspended)  near  to  the  upper  part 
of  the  stove  or  drying-house :  I  then  construct  a  frame  or  carriage  in  such  a 
manner  as  to  be  capable  of  moving  freely  upon  guides  or  supports  from  one  ead 
of  the  drying-house  to  the  other,  the  said  carriage  being  situated  immediately 
above  the  range  of  rails  or  staves,  but  so  as  not  to  bear  upon  them  ;  this  car- 
riage is  furnished  with  proper  supports  for  receiving  certain  rollers  or  boxes, 
upon  the  circumference  of  which  rollers  or  boxes  the  wet  cloth  or  fabric  has 
been  previously  wound.  The  carriage  is  also  furnished  with  certain  cylinders 
or  drums,  which  arc  caused  to  revolve  in  such  a  manner  as  to  draw  or  wind  the 
wet  cloth  or  fabric  from  off  the  aforesaid  rollers  or  boxes  in  a  regular  manner: 
thus,  if  the  frame  or  carriage,  with  its  appendages,  be  slowly  moved  along  npoa 
its  guides  above  the  rails  or  staves  at  the  same  time  that  the  wet  cloth  or  fahiic 
is  in  the  act  of  being  drawn  off  the  circumference  of  the  rollers  or  boxes  hy 
the  operation  of  the  revolving  cylinders  or  drums  before  mentioned,  the  wet 
cloth  or  fabric  will  descend  in  the  vacancies  between  the  rails  or  staves,  and  will 
hang]  down  in  loops  or  folds,  so  as  effectually  to  expose  its  surface  to  the 
action  of  the  dry  or  heated  air,  and  in  order  to  suit  the  depth  or  height  of  the  stove 
*or  drying-house.  The  depth  or  length  of  the  said  loops  or  folds  mayp^inr-i 
be  regulated  or  determined  by  the  length  of  cloth  or  fabric  which  ^  -' 
would  be  given  out  by  the  revolving  cylinders  or  drums  during  the  passage  of 
the  frame  or  carriage  from  one  stave  to  the  next.  When  the  cloth  or  fabric  has 
been  hanging  a  sufficient  length  of  time  to  become  dry,  it  may  be  taken  up 
again,  or  drawn  off  the  rails  or  staves,  and  wound  again  upon  the  circumference 
of  the  rollers  or  boxes.  This  operation  I  perform  by  simply  causing  the  frame 
or  carriage,  with  its  appendages  of  rollers  and  cylinders,  to  traverse  slowly  along 
the  drying-house  in  the  contrary  direction  to  what  it  moved  during  the  operation 
of  hanging  the  cloth,  at  the  same  time  that  the  cylinders  or  drums  are  caused  to 
revolve  in  a  suitable  direction  for  taking  or  winding  up  the  cloth  or  fabric  upon 
the  circumference  of  the  rollers  or  boxes :  by  this  means  the  dry  cloth  may  he 
wound  evenly  upon  the  circumference  of  the  rollers  or  boxes,  and  removed  from 
the  machine.  In  some  situations  I  find  it  advisable  to  vary  the  mode  of 
arrangement,  by  causing  the  rails  or  staves  (over  which  the  cloth  or  fabric  is 
intended  to  be  hung)  to  be  connected  together  with  chains  or  ropes,  somewhat  in 
the  manner  of  a  rope  ladder,  being  connected  by  endless  chains  or  ropes,  with  a  . 
train  or  wheels,  or  other  well  known  machinery,  so  as  to  be  moved  slowly  along 
upon  guides  from  one  end  of  the  stove  or  drying-house  to  the  other :  in  this 
last-mentioned  arrangement  the  frame  or  carriage  containing  the  revolving  cyl- 
inders or  drums  for  giving  out  and  taking  up  the  cloth  remains  stationary  at  one 
part  of  the  stove  or  drying-house.  The  operation  of  this  machinery  would  be 
similar  to  the  one  before  described  with  the  traversing  carriage,  for  as  the  cylin- 
ders or  drums  are  caused  to  revolve  and  give  out  the  cloth  or  fabric  at  the  same 
time  that  the  chain  or  rails  or  staves  were  moving  slowly  beneath  the  cylinder 
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r*l861  ^'  ^^™9  *^^®  ^^^^^  ^'  fabric  would  descend  between  tbe  stayes,  and  bang 
L  -^  down  in  loops  or  folds,  in  a  manner  similar  to  tbe  machine  witb  tbe 
moving  carriaffe/' 

Tbis  was  followed  by  a  detailed  explanation  of  drawings  and  plans  wbiob  ac- 
companied tbe  specification ;  and  tbe  specification  concluded  tbus : — "  I  bave 
now  described  fully  one  mode  of  carrying  my  invention  into  effect,  and  I  do 
hereby  declare,  tbat  I  consider  my  claim  of  invention  to  extend  to  application 
of  tbe  machinery  or  apparatus  as  hereinbefore  described,  for  tbe  purpose  of 
&cilitating  the  operation  of  drying  calicoes,  muslins,  or  other  similar  fabrics ; 
which  machinery  or  apparatus  is  adapted  by  means  of  a  revolving  and  traversing 
cylinder  or  cylinders,  situated  over  a  series  of  stationary  rails  or  staves  arranged 
in  a  stove  or  drying-house,  in  such  a  manner  that  the  pieces  of  calico,  muslins, 
linen,  or  other  similar  fabrics  may  be  previously  wound  upon  the  circumference, 
and  by  the  revolving  and  traversing  motion  of  the  aforesaid  cylinder  or  cylin- 
ders over  the  stationary  rails  or  staves,  or  otherwise  by  the  revolving  motion  of 
the  cylinder  or  cylinders,  and  the  traversing  movement  of  the  rails  or  staves 
themselves,  may  be  caused  to  descend  in  tbe  spaces  between  tbe  said  rails  or 
staves,  and  hang  down  in  long  loops  or  folds,  in  order  to  spread  tbe  piectt 
quickly  and  expose  their  surfaces,  so  as  to  facilitate  the  operation  of  drying  tbe 
same ;  the  said  machinery  or  apparatus  being  also  adapted  to  perform  the  ope- 
ration of  taking  up  or  removing  tbe  said  calicoes,  muslins,  linens,  or  other 
similar  fabrics  from  off  the  said  rails  or  staves,  and  winding  or  rolling  them 
upon  the  circumference  of  a  roller  or  rollers,  so  that  they  may  be  removed  from 
the  machine  after  being  suficiently  dried ;  at  tbe  same  time  I  must  observe, 
tbat  the  form  and  proportion  of  tbe  different  parts  may  be  varied  according  to 
r*lS71  ^^^  situation  or  discretion  of  tbe  workman  employed  in  constructing  '^the 
L  'J  same ;  the  materials  of  which  the  same  may  be  made  may  also  be  varied 
according  to  the  circumstances  of  the  case,  without  departing  from  the  intent 
ind  object  of  my  invention  as  above  described  and  set  forth." 

With  respect  to  the  novelty  of  the  invention,  the  evidence  was  in  some  mea- 
snre  conflicting,  and  it  appeared  that  the  machine  failed  in  taking  up  certain 
cloths  stiffened  witb  clay  for  deceptions  purposes. 

The  learned  Judge  left  it  to  the  jury  to  say,  whether  tbe  invention  was  new, 
and  suflBciently  described  in  tbe  specification ;  whether  tbe  machine  could  take 
cloth  up  for  any  useful  purpose ;  and  whether  the  defendant  had  been  guilty  of 
any  infringement  on  the  patent. 

The  jury  found  that  the  invention  was  new,  and  useful  upon  the  whole ;  that 
the  specification  was  suficient  for  a  mechanic,  properly  instructed,  to  make  a 
machine  from ;  that  there  had  been  an  infringement  on  the  patent ;  but  that 
the  machine  was  not  useful  in  some  cases  for  taking  up  goods. 

Upon  this  finding,  a  verdict  was  entered  for  tbe  plaintiff,  witb  leave  for  the 
defendants  to  move  to  set  it  aside  and  enter  a  nonsuit  instead,  on  tbe  ground 
that  the  jury  had,  by  their  special  finding,  negatived  tbe  usefulness,  of  tbe  in- 
vention to  tbe  full  extent  which  tbe  patent  and  specification  held  out;  and  tbat 
the  patentee  had  claimed  in  his  specification  the  invention  of  the  rails  or  bars 
over  which  tbe  cloths  were  bung,  or,  at  all  events,  tbe  placing  them  in  tiers, 
notwithstanding  the  use  of  such  rails  was  common  before.     Accordingly, 

Stephen f  Serjt.,  in  Hilary  term,  moved  to  enter  a  nonsuit  on  those  grounds, 
or  to  have  a  new  trial  on  tbe  ground  tbat  tbe  verdict  was  against  evidence,  and 
that  the  jury  had  been  misdirected  on  tbe  point  of  tbe  capability  of  the  machine 
to  take  up  cloth.  They  should  have  been  directed  to  consider,  whether  it  would 
r*l881  *cloth  up  according  to  the  description  in  the  patent,  not  whether  it 
^  ^  would  take  up  for  any  useful  purpose.  Felton  v.  Greaves,  3  Garr.  &  P. 
611 J  Turner  v.  Winter,  1  T.  R.  602 ;  Bloxam  v.  Elsee,  6  B.  &  G.  169 ;  Brun- 
ton  V.  Hawkes,  4  B.  &  Aid.  541;  Bex  v.  Else,  11  East,  109,  n. ;  Bovill  v. 
Moore,  2  Marsh.  211 ;  Gampion  v.  Benyon,  3  B.  &  B.  6 ;  and  Maofarlane  v. 
Price,  1  Starkie,  N.  P.  G.  199,  were  cited. 
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A  rale  nisi  was  granted  on  the  first  three  grounds,  and  refnsed  as  to  the 

alleged  misdirection. 

Wilde  and  Coleridge,  Seijts.,  who  showed  cause,  after  examining  the  suffi- 
ciency of  the  eyidenoe  as  to  the  novelty  of  the  plaintiff's  inyention,  and  the 
infraction  of  his  patent  hy  the  defendants,  contended  that  the  taking  up  cloths 
after  the  drying  was  not  an  essential  part  of  the  patent,  which  was  for  mw^nery 
adapted  to  facilitate  the  operation  of  drying  only.  But,  even  if  it  were  an 
essential  part  of  the  patent,  the  finding  of  the  jury  was  sufficient  to  sustain  the 
verdict  for  the  plaintiff;  for  it  might  be  inferred  from  the  qualified  expression 
that  the  machine  was  not  useful  for  taking  up  in  some  cases,  that  it  was  useful 
for  taking  up  in  general ;  and  a  failure  in  a  few  instances  would  not  vitiate  the 
patent :  Crossley  v.  Beverley,  3  Carr.  &  P.  513 ;  Jones  v.  Pearce,  Ghxlson  on 
Patents,  supplement,  p.  10.  Besides,  the  validity  of  a  patent  did  not  altogether 
depend  upon  its  immediate  usefulness ;  for  the  profitable  application  of  a  me- 
chanical discovery  was  often  subsequent  to  invention  :  Lewis  v.  Marling,  10  B. 
&  C.  22. 

And,  upon  a  reasonable  constraction  of  the  specification,  the  plaintiff  did  not, 
*  the  defendants  alleged,  claim  the  rails  as  part  of  his  invention ;  for,  in  the 
^language  of  the  specification,  <'  he  constracts  the  drying-house  in  a  p*i  qq-i 
manner  nearly  similar  to  those  at  present  in  use,  and  arranges  the  rails  ^  ^ 
near  the  upper  part  of  the  said  drying-house :"  meaning,  the  rails  at  present  in 
use. 

JStq>heny  in  support  of  the  rale,  after  enforcing  his  original  objections,  urged 
further  that  the  patent  was  taken  out  for  machinery,  whereas  the  specification 
was  for  the  application  of  machinery,  or  for  a  method  only ;  but,  upon  this 
point,  the  Court  gave  no  opinion.  Our.  adv.  vuU, 

TiNDAL,  C.  J.  This  case  has  been  brought  before  us  upon  a  motion  for  a 
rale  either  to  enter  a  nonsuit  upon  leave  given  for  that  purpose  by  the  Judge 
at  the  trial,  or  for  a  new  trial,  on  the  ground  of  misdirection  of  the  learned 
Judge  who  tried  the  cause,  and  also  that  the  verdict  of  the  jury  had  been  given 
against  the  weight  of  the  evidence.  Upon  the  discussion  which  took  place  upon 
the  original  motion,  the  Court  were  satisfied  that  the  direction  of  the  learned 
Judge  was  right,  and  the  rule  was  consequently  granted  upon  the  two  remain- 
ing grounds  only. 

The  motion  for  entering  a  nonsuit  was  grounded  on  two  points :  first,  thtt 
the  jury  had,  by  their  special  finding,  negatived  the  usefulness  of  the  invention 
to  the  full  extent  of  what  the  patent  and  specification  had  held  out  to  the  pub- 
lic ;  secondly,  that  the  patentee  had  claimed,  in  his  specification,  the  invention 
of  the  rails  or  staves  over  which  the  cloths  were  hung,  or,  at  all  events,  the 
placing  them  in  a  tier  at  the  upper  part  of  the  drying-room. 

As  to  the  finding  of  the  jury,  it  was  in  these  wotds : — ^'  The  jury  find  the 
invention  is  new,  and  useful  upon  the  whole,  and  that  the  specification  is  suffi- 
cient for  a  '^mechanic,  properly  instructed,  to  make  a  machine,  and  that  p^igAi 
there  has  been  an  infringement  of  the  patent ;  but  they  also  find  that  ^  ^ 
the  machine  is  not  useful  in  some  cases  for  taking  up  goods." 

The  specification  must  be  admitted,  as  it  appears  to  us,  to  describe  the  inven- 
tion to  be  adapted  to  perform  the  operation  of  removing  the  calicoes  and  other 
cloths  from  off  the  rails  or  staves  after  they  have  been  sufficiently  dried.  But 
we  think  we  are  not  warranted  in  drawing  so  strict  a  conclusion  from  this  find- 
ing of  the  jury  as  to  hold  that  they  have  intended  to  negative,  or  that  they 
have  thereby  negatived,  that  the  machine  was  not  useful,  in  the  generality  of 
the  cases  which  occur  for  that  purpose.  After  stating  that  the  machine  was 
useful  on  the  whole,  the  expression  that,  in  some  cases,  it  is  not  useful  to  take 
up  the  cloths,  appears  to  us  to  lead  rather  to  the  inference  that,  in  the  general- 
ity of  cases,  it  is  found  useful.  And  if  the  jury  think  it  useful  in  the  general, 
because  some  cases  occur  in  which  it  does  not  answer,  we  think  it  would  he 
much  too  strong  a  conclusion  to  hold  the  patent  void. '  How  many  cases  oecnr, 
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what  proportion  thej  bear  to  those  in  which  the  machine  is  nsefnly  whether  the 
iDstances  in  which  it  is  found  not  to  answer  are  to  be  referred  to  the  species  of 
cloth  which  are  hung  out,  to  the  mode  of  dressing  the  cloths,  to  the  thickness 
of  them,  or  to  any  other  cause  distinct  and  different  from  the  defectiye  struc« 
ture,  or  want  of  power  in  the  machine,  this  finding  of  the  jury  gives  us  no  in- 
formation whatever.  Upon  such  a  finding,  therefore,  in  a  case  where  the  jury 
have  given  their  general  verdict  for  the  plaintiff,  we  think  that  we  should  act 
with  great  hazard  and  precipitation  if  we  were  to  hold  that  the  plaintiff  ought 
to  be  nonsnited,  upon  the  ground  that  bis  machine  was  altogether  useless  for 
one  of  the  purposes  described  in  his  specification. 

r*l9l1  ^  ^^^  second  ground  upon  which  the  motion  for  '^'a  nonsuit  pro- 

*-  -^  ceeded,  we  think,  upon  the  fair  construction  of  the  specification  itself, 
the  patentee  does  not  claim  as  part  of  his  invention,  either  the  rails  or  staves 
over  which  the  calicoes  and  other  cloths  are  to  be  hung,  or  the  placing  them  at 
the  upper  part  of  the  building.  The  use  of  rails  and  staves  for  this  purpose 
was  proved  to  have  been  so  general  before  the  granting  of  this  patent,  that 
it  would  be  almost  impossible,  5.  priori,  to  suppose  that  the  patentee  intended 
to  claim  what  be  could  not  but  know  would  have  avoided  his  patent;  and 
the  express  statement  that  he  makes,  <<  that  he  constructs  the  stove  or  drying- 
house  in  a  manner  nearly  similar  to  those  which  are  at  present  in  use,  and 
that  he  arranges  the  rails  or  staves  on  which  the  cloth  or  fabric  is  intended 
to  be  hung  or  suspended,  near  to  the  upper  part  of  the  said  stove  or  drying- 
house,''  snows  clearly  that  he  is  speaking  of  those  rails  or  staves  as  of  things 
then  known  and  in  common  use,  for  he  begins  with  describing  the  drying- 
house  as  nearly  similar  to  those  in  common  use ;  he  gives  no  dimensions  of 
the  rails  or  staves ;  no  exact  position  of  them,  nor  any  particular  description 
by  reference,  as  he  invariably  does  when  he  comes  to  that  part  of  the  ma- 
chinery which  is  peculiarly  his  own  invention.  There  can  be  no  rule  of  law 
which  requires  the  Court  to  make  any  forced  construction  of  the  specifica- 
tion, so  as  to  extend  the  claim  of  the  patentee  to  a  wider  range  than  the 
facts  would  warrant;  on  the  contrary,  such  construction  ought  to  be  made  as 
will,  consistently  with  the  fair  import  of  the  language  used,  make  this  claim 
of  invention  co-extensive  with  the  new  discovery  of  the  grantee  of  the  patent. 
And  we  see  no  reason  to  believe  that  he  intended  under  this  specification  to 
claim  either  the  staves,  or  the  position  of  the  staves  as  to  their  height  in  the 
drying-house,  as  a  part  of  his  own  new  invention. 

r*ld21  "^  ^  ^^^^  P^^^  ^^  ^^®  ^^  which  relates  to  the  granting  *of  a  new 
'-  ^  trial  on  the  ground  of  the  former  verdict  being  against  evidence,  this 
case  comes  before  us  under  such  peculiar  circumstances,  that  unless  we  were 
thoroughly  satisfied  that  the  verdict  was  wrong,  we  hold  that  we  ought  not  to 
interfere.  The  trial  took  place  before  a  special  jury ;  it  occupied  two  days  of 
close  and  laborious  investigation ;  the  questions  whether  the  invention  was  new, 
and  whether  there  was  any  infringement,  were  specifically  and  pointedly  left  to 
the  jury ;  the  jury  found  their  verdict  for  the  plaintiff,  which  verdict,  we  are 
authorized  to  say,  was  entirely  to  the  satisfaction  of  the  learned  Judge  who 
presided  at  the  trial.  These  circumstances  alone  would  be  sufficient  in  ordinary 
cases  to  induce  the  Court  to  refuse  to  interfere.  But  in  addition  to  these  strong 
^unda  for  the  course  we  take  on  this  occasion,  it  should  be  observed,  that  this 
18  the  case  of  a  patent  granted  in  the  year  1823,  having  therefore  now  only 
three  years  longer  to  remain  in  force;  and  further,  the  defendants,  or  some  other 
persons  have,  since  this  action  has  been  tried,  procured  a  scire  facias  to  be  filed 
to  avoid  the  patent  As  this  is  a  mode  of  trial  in  which  the  precise  objections 
to  the  patent  may  be  raised  by  the  pleadings,  and  the  questions  made  on  the 
former  trial  may  be  carried  by  a  writ  of  error  to  a  higher  tribunal,  we  do  not 
feel  ourselves  called  upon,  unless  upon  a  much  stronger  case  than  the  present, 
to  take  away  from  the  plaintiff  the  benefit  of  the  verdict  which  the  jury  have 
given  him.    If  this  further  proceeding  by  scire  facias  bad  not  been  instituted 
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and  now  pending,  we  might  have  felt  ourselves  called  upon  to  diBeosa  and  con- 
sider one  objection  advanced  bjthe  learned  counsel  for  the  defendants;  namely, 
that  the  patent  is  taken  out  for  machinery,  whereas  the  specification  is  made  for 
the  application  of  machinery,  or  for  a  method  only.  But  as  this  objection,  as 
well  as  the  others,  can  receive  a  more  solemn  decision  upon  the  occasion  to  which 
we  have  ^adverted,  we  shall  offer  no  opinion  on  it  now ;  which  we  think  r«iQQi 
we  are  the  less  called  upon  to  do,  on  this  occasion,  as  it  was  not  an  objcc- 1-  ^ 
tion  taken  upon  the  trial  of  the  cause  before  the  jury,  but  for  the  first  time 
raised  when  the  defendants  were  heard  in  support  of  their  rule. 

Rule  discharged. 
I 

END  OF  TRINITY  TERM. 


♦TRINITY  VACATION.  flW] 

IN  THE   HOUSE   OF  LORDS, 

80LAETE  and  Others  v.  PALMER  and  Another.    June  17. 

A  letter  from  the  holder  to  the  endorser  of  a  bill  threatening  legal  measures  unless  the 
bill  be  paid,  does  not  amount  to  notice  of  dishonor  of  the  bill  by  the  acceptor. 

This  was  an  action  by  the  holders  against  the  endorsers  of  a  bill  of  exchange 
for  683if.,  drawn  the  25th  of  April,  1825,  by  Joseph  Keats  on,  and  aocept»i 
by,  Daniel,  Jones,  and  Co.,  payable  at  Williams,  Bnrgess,  and  Go/s,  eight 
months  after  date. 

Payment  having  been  refused  by  the  acceptors  when  the  bill  became  due, 
the  attorneys  of  the  holders  wrote  to  Palmer  and  Bonch,  the  endorsers,  as  fol- 
lows : — 

"  Gentlemen, — A  bill  for  683^.,  drawn  by  Mr.  Joseph  Keats  npon  Messrs. 
Daniel,  Jones,  and  Co.,  and  bearing  your  endorsement,  has  been  put  into  onr 
hands  by  the  assignees  of  Mr.  J.  B.  de  Alzedo,  with  directions  to  take  legal 
measures  for  the  recovery  thereof,  unless  immediately  paid  to,  gentlemen,  your 
obedient  servants,  J.  and  S.  Pxarck." 

At  the  trial  of  the  cause  before  Lord  Tenterden,  the  only  question  was, 
whether  this  letter  amounted  to  notice  of  the  dishonor  of  the  bill,  without 
which  notice  the  endorser  would  not  be  responsible.  Upon  that  point  Lord 
Tenterden  felt  himself  bound  at  Nisi  Prius  by  the  decision  in  Hartley  v,  CasSi 
4  B  &  G.  339 ;  where  it  was  held  that  a  notice  of  the  dishonor  of  a  bill  of  ex- 
change must  contain  an  intimation  that  payment  of  the  bill  had  been  refused 
by  the  acceptor,  and,  therefore,  that  a  letter  merely  containing  a  demand  of  pay- 
ment was  not  a  sufficient  notice.  However,  observing  that  the  sum  was  large, 
and  the  question  of  importance,  he  suggested  that  the  ^defendant  might  r*ig5-| 
tender  a  bill  of  exceptions,  as  the  readiest  mode  of  obtaining  the  opinion  ^  ^ 
of  the  highest  tribunal. 

A  bill  of  exceptions  was  tendered  and  sealed  accordingly,  and  argued  in  the 
Gourt  of  Exchequer  Ghamber,  when  that  Gonrt  unanimously  confirmed  the  au- 
thority of  Hartley  v,  Gase,  and  held  that  a  letter  demanding  payment  and  threaten- 
ing proceedings  at  law  did  not  amount  to  notice  of  the  dishonor  of  a  bill.  See 
7  Bingh.  530. 

From  this  decision  an  appeal  was  made  to  the  House  of  Lords;  and,  the 
Judges  being  summoned  to  hear  the  argument, 

F.  Pollock  and  R.  V.  Eichards^  for  the  plaintiff,  contended  that  too  mach 
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weight  had  been  ascribed  in  the  Exchequer  Chamber  to  the  authority  of  Hartley 
V.  Case,  a  decision  which  was  at  variance  with  the  opinions  and  practice  of  all 
commercial  men.  There  was  no  settled  form  prescribed  for  giving  notice  of  the 
dishonor  of  a  bill ;  and,  when  the  holder  threatened  to  proceed  at  law  against 
the  endorser  unless  the  bill  were  paid,  it  was  a  neccessary  inference  that  the  bill 
had  been  dishonored.  In  Tindal  v.  Brown,  1  T.  R.  167,  Buller,  J.,  said  that 
a  notice  of  this  sort  <'  must  import  that  the  holder  considers  the  endorser  as  liable, 
and  expects  payment  from  him."  Such  was  the  import  of  the  plaintiff's  notice; 
and  it  was,  therefore,  a  sufficient  notice  of  dishonor :  Bayley  on  Bills,  4th  edit.^ 
206. 

Whatdey^  for  the  defendants,  was  stopped ;  and 

Park,  J.,  declared  the  unanimous  opinion  of  the  Judges  present,^  that  the 
r*l961  ^®^^^'  ^^  ^^®  plaintiff's  '^'attorneys  did  not  amount  to  notice  of  the  dishonor 
■•  -'of  the  bill,  as  such  a  notice  ought,  in  express  terms,  or  by  necessary 
implication,  to  convey  full  information  that  the  bill  had  been  dishonored.  The 
following  day, 

Lord  Brougham,  C,  said  the  judgment  of  the  Court  below  must  be  affirmed 
with  costs  not  exceeding  350/.,  on  the  ground  that,  after  the  decision  of  Hartley 
V.  Case,  and  the  sanction  given  to  the  authority  of  that  decision  by  the  unanimous 
judgment  of  the  Court  of  Exchequer  Chamber  and  the  fifth  edition  of  Bayley  on 
Bilk,  the  present  case  was  too  clear  for  an  appeal.  Judgment  affirmed. 

■  Williams,  B.,  Bollamd,  B.,  Aldiesok,  B.,  Pattbson,  J.,  Tavhton,  J.,  Littlidali,  J. 
Vaughan,  J.,  Oasblbb,  J.,  Pakk,  J., 


IN  THE   HOUSE  OF  LORDS. 
RICKETS  V.  LEWIS.    June  17. 

The  House  of  Lords  will  not  reoeiye  from  the  agent  of  the  plaintiff  in  error,  a  petition 
to  refer  to  the  Judges  the  legal  points  in  the  case. 

In  this  case  the  Attornej-Oeneral  appeared  for  the  defendant  in  error,  when 
The  agent  for  the  plaintiff  in  error  offered  to  present  to  the  House  a  petition 

of  the  plaintiff  in  error,  that  the  House  would  refer  it  to  the  Judges,  to  consider 

the  legal  points  in  the  case ;  hut, 
The  Clerk  of  the  House  declaring  that  this  petition  was  unprecedented, 
On  the  prayer  of  the  Attorney-General,  Judgment  was  affirmed. 


[*197]  *IN  THE  HOUSE  OF  LORDS. 

In  the  Matter  of  the  LONDON  and  WESTMINSTER  Bank.     June  20. 

The  Judges  declined  to  answer  a  question  proposed  to  them  by  the  Honse  of  Lords,  in 
terms  which  rendered  it  donbtfnl  whether  it  did  not  extend  to  the  construction  of  a  bill 
before  the  House. 

Thx  Judges  being  this  day  assembled  in  the  House  of  Lords,  pursuant  to  the 
following  order  of  June  16th : — 

'<  Ordered  by  the  lords  spiritual  and  temporal,  in  parliament  assembled,  that 
the  bill  entitled  <  An  Act  to  enable  the  Company  called  the  London  and  Westmin- 
ster Bank  to  sue  and  be  sued  in  the  Name  of  one  of  the  Directors  of  the  Trustees, 
or  any  of  them,  or  of  the  Manager  or  Managers,  or  any  of  them,  of  the  said  Com- 
pany,' be  taken  into  the  consideration  of  the  learned  Judges  on  Friday  next,  on  this 
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qnettum,  'Are  the  proTuioiis  of  this  hill  iDcoosistent  with  the  Bank  of  Eog- 
land's  rights,  ss  secured  to  it  under  the  following  acts: — 5  W.  &  M.  e.  20,  8 
&  9  JV^.  &  M.  c.  20,  6  Ann.  c.  22, 15  6.  2,  e.  13,  21  G.  3  c.  GO,  39  &  40  G. 
8,  c.  28,  and  3  A  4  W.  4,  c.  98  V  " 

Harrison^  while  arguing  on  the  part  of  the  Bank  of  England,  was  stopped  hj 
Lord  Wtn^ OBD,  in  the  c£ur,  the  learned  Jndges  having  requested  permisstou 
to  retire  for  the  purpose  of  eonferring  and  considering  whether  thej  could  with 
propriety  answer  the  question  put  to  them. 

The  Judges^  then  retired ;  and,  after  an  ahsenoe  of  about  three-quarters  of  an 
hour,  returned,  when 

♦TiNDAL,  C.  J.,  said  : — His  Majesty's  Judges,  after  considering  the  p^gg-i 
question  which  has  been  proposed  to  them,  find  it  proposed  in  terms  which  ^  -' 
render  it  doubtful  whether  it  is  a  question  confined  to  the  strict  legal  construc- 
tion of  existing  acts  of  parliament;  and  they  therefore,  with  great  deference 
and  respect  to  your  Lordships,  request  to  be  excused  from  giving  an  answer. 

The  further  consideration  of  the  bill  was  then  adjourned. 

'  The  Judges  present  were  Tixual,  C.  J.,  Pabk,  J.,  Vauohait,  J.,  Littlbdau,  J.,  J. 
Paeks,  J.,  Tavhtoh,  J.,  Pattbsoh,  J.,  Aldsksos,  B.,  Bollasd,  B.,  Wiluahs,  B. 


IN  THE  HOUSE  OF  LORDS. 

HARSH  and  Others,  Plaintiffs  in  Error,  v.  KEATING,  Defendant  in  Error. 

June  25. 

A  stockholder,  whose  stock  has  been  sold  without  his  knowledge  nnder  a  forged  power  of 
attorney,  may  sustain  an  action  for  money  had  and  received  against  the  party  who 
holds  the  proceeds  of  the  sale. 

This  action  was  brought  in  pursuance  of  an  order  of  the  Lord  Chancellor,  for 
the  purpose  of  trying  the  question,  whether  the  defendants  below  and  Henry 
FauDtleroy  were,  at  and  before  the  date  and  issuing  forth  of  the  commissions  of 
bankrupt  against  them,  and  still  are,  indebted  to  the  plaintiff  below  in  any  and 
what  sum  of  money.  And  by  the  order  it  was  directed  that  an  action  should  be 
brought  by  or  in  the  name  of  Ann  Keating,  against  William  Marsh,  Josias 
Henry  Stracey,  and  George  Edward  Graham,  in  bis  Majesty's  Court  of  King's 
Bench,  for  money  had  and  received  by  the  said  bankrupts  to  and  for  the  use  of 
the  said  Ann  Keating ;  and  that  a  special  verdict  should  be  taken  in  such  action 
by  consent  on  a  statement  of  facts  to  be  settled  in  manner  therein  mentioned. 
And  that  the  defendants  in  the  said  action  should  consent  to  judgment  being 
entered  up  in  the  said  Court,  and  in  the  court  of  error,  for  the  said  plaintiff,  for 
the  purpose  of  the  same  '''being  carried  by  writ  of  error  before  the  House  r^igoi 
of  Lords.  L       ■' 

The  question  raised  was,  the  right  of  Mrs.  Keating  to  provo  against  the  bank- 
rupt estate  of  Marsh  &  Co.,  a  sum  of  money  received  by  them  on  the  sale  of 
stock  belonging  to  her,  which  stock  was  transferred  by  Henry  Fauntleroy,  one 
of  the  bankrupts,  under  a  forged  power  of  attorney. 

By  the  special  verdict  it  was  found  that  on  the  10th  of  October,  1819,  there 
was  standing  in  the  books  of  the  Governor  and  Company  of  the  Bank  of  England, 
in  the  name  of  the  plaintiff,  the  sum  of  12,000^.  interest  or  share  in  the  joint 
stock  called  reduced  3  per  cent,  annuities,  transferable  at  the  said  Bank  of 
England.  That  the  accounts  of  the  proprietors  of  the  said  stock  are  kept  in 
certain  books  of  the  Governor  and  Company  of  the  Bank  of  England  called  led* 
gers;  that  accounts  are  entored  in  the  form  of  debtor  and  creditor  accounts  in 
the  said  ledgers  of  the  whole  amount  of  the  said  stock,  in  which  accounts  the 
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sums  either  subscribed  or  transferred  to  iDdividnals  are  stated  as  items  to  tbeir 
credit  on  the  one  side  of  the  account,  and  on  the  other  side  of  the  account  they 
are  debited  with  all  sums  transferred  from  their  names ;  and  that  certain  other 
books  are  kept  by  the  Governor  and  Company  of  the  Bank  of  England,  in  which 
are  entered  transfers  of  the  said  stock,  from  time  to  time,  purporting  to  be  signed 
by  the  parties  transferring  the  same,  or  their  attorney,  lawfully  authorized. 
That  upon  production  of  the  transfer  books,  the  clerks  of  the  Governor  and  Conv- 
pany  of  the  Bank  of  England,  who  keep  the  ledgers,  enter  the  sums  transferred 
to  the  credit  of  the  persons  to  whom  the  transfers  are  made  in  the  ledgers,  by 
adding  those  sums  to  their  accounts,  if  they  already  have  any,  or  by  opening 
new  accounts  with  such  persons,  if  they  have  not  already  any  accounts  in  such 
r^001  ^^E'^^'  ^^^^  ^^  entries  *in  the  ledgers  are  made  without  the  authority 
I-  -^  of  the  entries  which  are  made  in  the  transfer  books ;  but  that,  upon  the 
prodactioD  of  such  entries  in  the  transfer  books,  the  entries  are  made  in  the 
ledgers  immediately,  without  further  inquiry  as  to  the  genuineness  thereof.  And 
that  any  person  on  whose  account  any  sum  of  stock  appears  in  such  ledger,  is 
permitted  at  any  time,  on  application  at  the  Bank  of  England,  to  transfer  the 
same,  or  any  part  thereof,  at  l^is  discretion.  That  the  accounts  are  balanced 
twice  a  year,  for  the  purpose  of  making  out  dividends;  that  the  aggregate 
amount  of  the  balances  form  the  aggregate  of  the  said  stock ;  that  such  aggre* 
gate  amount  is  transmitted  half  yearly  to  the  Audit  Office  of  the  Exchequer,  for 
the  purpose  of  ascertaining  the  amount  which  will  be  wanted  for  dividends;  and 
that  the  dividends  are  calculated  on  the  balance  so  ascertained.  That  an  ac- 
count is  also  once  a  year  transmitted  to  the  Audit  Office  of  the  Exchequer, 
which  contains  the  names  of  all  persons  who  appear  by  the  books  kept  at  the 
Bank  as  aforesaid  to  be  the  proprietors  of  any  part  of  the  said  annuities.  That 
the  dividends  are  paid  twice  a  year  to  the  holders  of  dividend  warrants,  which 
are  made  out  from  the  ledgers  in  the  names  of  the  persons  who  appear  by  the 
ledgers  to  be  entitled  thereto. 

That  the  within-named  William  Marsh  received  the  dividends  which  became 
due  in  respect  of  the  said  sum  of  12,000/.  in  the  said  stock,  in  the  month  of  Oc- 
tober, 1819,  under  and  by  virtue  of  a  power  of  attorney  dated  the  7th  of  June, 
1803,  from  the  within-named  plaintiff  to  the  said  William  Marsh,  Sir  James 
Sibbald,  Baronet,  Josias  Henry  Stracey,  and  William  Fauntleroy,  being  the  per- 
sons at  the  date  thereof  composing  the  firm  of  Marsh,  Sibbald  &  Co.,  and  paid 
them  to  the  house  of  Marsh  &  Co.,  bankers  in  Berners  Street,  to  the  account  of 
the  plaintiff,  who  had  a  banking  account  with  the  said  house. 
r*^011  *'^^^^  ^^  ^^®  2^^^  ^^  December,  1819,  an  entry  wiis  made  in  one  of 
I-  -'  the  transfer  books  of  the  Governor  and  Company  of  the  Bank  of  England, 
purporting  to  be  a  transfer, — under  a  power  of  attorney  purportingto  be  granted 
by  the  plaintiff  to  the  said  William  Marsh,  Josias  Henry  Stracey,  George  Ed- 
ward Graham,  and  Henry  Fauntleroy,  the  persons,  who,  at  the  date  thereof, 
composed  the  firm  of  Marsh  &  Co.,  jointly,  and  each  of  them  severally ,-*of 
9000/.  of  the  plaintiff's  interest  or  share  in  the  said  stock,  unto  William  Brack- 
stone  Tarbutt,of  the  Stock  Exchange,  gentleman,  his  executors,  administrators; 
or  assigns. 

That  the  power  of  attorney  under  which  the  said  entry  was  made  was  not  exe- 
cuted by  the  plaintiff,  but  that  the  signature  to  the  said  power  of  attorney,  pur- 
porting to  be  the  signature  of  the  plaintiff,  was  forged  by  the  said  H.  Fauntle- 
roy; that  the  said  H.  Fauntleroy  bad  not  any  authority  from  the  plaintiff  to 
make  any  such  transfer;  and  that  the  plaintiff  did  not  even  authoriie  or  request 
the  Governor  and  Company  to  make  any  transfer  of  the  said  sum  of  9000/.  in 
the  said  stock,  or  any  part  thereof. 

That  in  consequence  of  such  entry  in  the  transfer-book,  an  entry  was  made 
in  one  of  the  ledgers  of  the  Governor  and  Company  of  the  Bank  of  England,  by 
which  the  plaintiff  was  debited  with  the  said  sum  of  9000/.  reduced  3  per  cent, 
annuities,  and  credit  was  given  to  the  said  W.  B.  Tarbutt  for  the  sum  of  9000/. 
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in  the  said  stock ;  and  that  from  that  time  the  plaintiff  ceased  to  have  credit  for 
the  said  sam  of  reduced  3  per  cent,  annuities  in  the  said  ledger. 

That  on  or  about  the  11th  of  January,  1820,  the  said  Marsh  &  Co.  purchased 
for  the  plaintiff  the  sum  of  3000/.  reduced  3  per  cent,  annuities,  and  caused  the 
same  to  be  transferred  to  the  plaintiff,  whereby  there  appeared  the  sum  of  6000/. 
to  the  credit  of  the  plaintiff  '''in  the  said  ledgers  kept  at  the  Bank  of  rMAoi 
England,  and  no  more.  That  the  said  W.  Marsh  attended  at  the  Bank  ^  -' 
of  England  in  the  month  of  April,  1820,  and  duly  received  the  dividend  which 
became  due  on  the  said  sum  of  6000/.  3  per  cent  reduced  annuities,  on  the  5tb 
of  April,  1820|  and  signed  a  receipt  for  the  same,  as  the  attorney  of  the 
pkintiff. 

That  since  the  29th  of  December,  1819,  very  numerous  transfers  of  reduced 
8  per  cent,  annuities,  of  sums  both  great  and  small,  had  been  made  to  and  by 
the  said  W.  B.  Tarbutt,  which  had  been  debited  and  credited  to  him ;  and  that 
in  the  books  kept  by  the  said  Oovemor  and  Company  the  said  sum  of  9000/.  re- 
duced 3  per  cent,  annuities  had  become  blended  and  mixed  with  other  stocks 
standing  in  the  said  ledgers  in  the  said  W.  B.  Tar  butt's  name,  and  in  the  said 
books  appeared  to  have  been  transferred  and  assigned  by  him ;  that  it  was  not 
possible  to  distinguish  the  account  to  the  credit  of  which  the  said  9000/L  re- 
duced 3  per  cent,  annuities  stood,  which  were  so  carried  to  the  credit  of  the  said 
W.  B.  Tarbutt,  and  debited  to  the  plaintiff  as  aforesud ;  and  that  no  dividend 
warrant  had  at  any  time  since  the  said  29th  of. December,  1819,  been  made  oat 
for  or  in  respect  of  the  dividends  on  the  said  9000/.  reduced  3  per  cent,  an- 
nuities in  favor  of  the  plaintiff,  either  together  with  or  apart  firom  any  other 
sum  of  stock,  but  that  the  dividend  thereon  had  been  ever  since  paid  to  other  per- 
sons appearing  on  the  said  books  to  be  the  transferees  thereof. 

That  the  plaintiff  did  not  consent  to,  and  had  not  any  knowledge  of  the  above 
entries  or  entry  having  been  made  in  the  books  of  the  within-named  Grovernor 
and  Company. 

That  upon  the  10th  of  September,  1824,  the  said  H.  Fauntleroj  was  appre- 
hended on  a  charge  of  forging  letters  of  attorney  for  the  transfer  of  certain 
other  annuities  in  the  Bank  of  England ;  and  that  the  "^Qovernor  and  pMAQi 
Company  of  the  Bank  of  England  undertook  to  prosecute  the  said  H.  I-  -' 
Fauntleroy.  That  the  plaintiff  informed  the  Oovemor  and  Company  of  the 
Bank  of  England  of  the  forgery  so  committed  as  soon  as  the  same  came  to  her 
knowledge.  That  the  said  Governor  and  Company  caused  several  indictments 
to  be  prepared  against  the  said  H.  Fauntleroy,  for  forging  letters  of  attorney  for 
transfer  of  parts  of  the  annuities  transferable  at  the  Bank  of  England  ;  and  that 
the  said  H.  Fauntleroy  was  tried  and  convicted  upon  one  of  such  indictments 
upon  the  30th  of  October,  182^  and  executed  on  the  30th  of  November,  in  the 
same  year ;  but  that  neither  the  plaintiff  nor  the  iB\d  Oovemor  and  Company 
preferred  any  indictment  against  the  said  H.  Fauntleroy,  in  respect  of  forgery 
of  the  power  of  attomey  hereinbefore  referred  to. 

That  Marsh  and  Co.  kept  an  account  with  Martin,  Stone,  and  Co.,  bankers 
in  the  city  of  London,  in  the  usual  way  of  a  banker's  account :  and  that  a 
pass-book  went  from  one  house  to  the  other  from  time  to  time,  aocordisg  te  the 
usual  practice  between  bankers.  That  Marah  and  Co.  kept  a  book,  called  a 
house-book,  in  which  corresponding  entries  to  those  in  the  pass-book  ought  to 
have  been  made ;  and  that,  in  the  due  course  of  business,  the  pass-book  and  the 
housebook  of  Marsh  and  Co.  ought  to  have  corresponded.  That  the  house-book 
was  in  constant  use  in  the  banking-house  of  Marsh  and  Co.,  and  that  the  pass- 
book was  frequently  brought  thither  from  the  house  of  Martin  and  Co. ;  hut 
that  when  it  was  at  the  banking-house  of  Marsh  and  Co.,  the  said  H.  Fauntleroy 
kept  the  same  generally  locked  up  in  his  own  desk.  That  the  said  H.  Fauntleroy 
was  permitted  by  the  other  bankers  to  conduct  the  greater  part  of  the  business 
of  the  said  banking-house  without  their  interference ;  that  they  reposed  great 
confidence  in  the  said  H.  Fauntleroy  ;  and  that  '^'the  said  H.  Fauntleroy  pit204i 
made  very  many  false  entries  and  omissions  in  the  house-booky  so  that**       ^ 
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(he  same  did  not  correspond  with  the  pass-book  in  many  instances.  That  the 
•aid  H.  Fanntleroy  paid  into  the  hands  of  Martin  and  Co.,  and  drew  out  of 
their  hands,  considerable  sums  for  his  own  individual  use,  which  appear  respec- 
tively in  the  pass-book,  but  not  in  the  house-book,  and  also  made  very  many 
false  entries  in  the  other  books  of  the  firm,  without  the  knowledge  and  in  fraud 
of  his  partners  to  a  large  amount 

That  on  the  29th  of  December,  1819,  the  said  H.  Fanntleroy  ordered  one 
Thomas  Butterfield  Simpson,  a  stock-broker,  to  sell  out  the  sum  of  9000/. 
reduced  3  per  cent,  annuities,  described  as  standing  in  the  books  of  the  said 
Governor  and  Company  of  the  Bank  of  England  in  the  name  of  the  plaintiff; 
and  that  the  said  T.  B.  Simpson  sold  the  same  to  the  said  W.  B.  Tarbutt  for 
the  sum  of  6018/.  15f.,  which  sum  he  received  from  the  said  W.  B.  Tarbutt. 
That  according  to  the  course  of  business  between  the  said  T.  B.  Simpson  and 
the  said  Marsh,  Stracey,  and  Co.,  the  said  T.  B.  Simpson  allowed  the  said 
Marsh,  Stracey,  and  Co.  one-half  of  the  usual  commission  when  employed 
by  them  to  effect  sales ;  that  upon  the  said  sale  he  allowed  one-half  of  the 
commission ;  and  that  the  said  T.  B.  Simpson  paid  the  sum  of  6013/.  2s.  6<f., 
being  the  amount  of  the  sum  so  received  by  him  from  the  said  W.  B.  Tarbutt, 
deducting  one-half  of  the  usual  commission,  by  a  check  payable  to  the  said 
Marsh  and  Co.,  into  the  hands  of  Messrs.  Martin  and  Co.,  to  the  account  of 
Marsh  and  Co. ;  and  the  same  was  entered  by  them  in  their  pass-book  as  *'  Cash 
per  Fanntleroy,"  the  name  of  Fanntleroy  denoting  the  name  of  the  individual 
by  or  on  whose  behalf  the  payment  was  made.  That  no  entry  was  made,  at 
any  time,  of  the  said  sum  of  6013/.  2s.  Qd.,  in  the  house-book,  or  any  other 
r^051  ^^^  ^^  Marsh  and  Co.,  but  only  in  the  "^pass-book  of  that  firm  with 
^  -'  Martin  and  Co. ;  that  it  was  the  business  of  the  said  H.  Fauntleroy,  as 
between  himself  and  his  co-partners,  to  have  entered  the  said  sum  in  the  house- 
book,  if  it  had  been  intended  by  him  for  the  account  of  Marsh  and  Co.  That 
among  the  books  kept  by  the  said  Marsh  and  Co.,  there  was,  besides  the  said 
house-book,  a  daily  balancing-book,  purporting  to  contain  a  daily  record  of  the 
amount  of  cash  left  in  the  drawers  in  Bemers  Street,  and  the  amount  of  cash  at 
Martin  &  Co.'s,  as  shown  by  the  house-book,  after  the  conclusion  of  each  day's 
transactions,  accompanied  by  a  proof  of  the  correctness  of  such  balance.  That 
the  said  H.  Fauntleroy  in  general  made  up  such  daily  balances  in  the  said 
balancing-book,  and  the  said  sum  of  6013/.  2f.  6c/.  was  not  entered  in  the  house- 
book,  nor  in  the  daily  balancing-book,  on  the  said  29th  of  December,  1819,  or 
at  any  other  time,  nor  did  the  same  ever  come  into  the  yearly  balances  of  the 
said  house  of  Marsh  &  Co.,  or  in  any  other  manner  into  their  books. 

That  no  individual  partner  of  the  bouse  of  Marsh  &  Co.  could  draw  moneys 
out  of  the  said  account  of  Martin,  Stone,  &  Co.  but  by  drafts  signed  in  the 
partnership  name  or  firm ;  but  that  the  said  H.  Fauntleroy  paid  in,  and  by 
means  of  such  drafts  drew  out,  large  sums  of  money  for  his  own  individual 
purposes;  and  that  the  account  between  the  said  Marsh  &  Co.  and  Martin  & 
Co.  was  repeatedly  balanced  between  the  said  29th  of  December,  1819|  and 
she  bankruptcy  of  Marsh  &  Co. 

That  on  the  13th  of  September,  in  the  year  1824,  in  consequence  of  the 
discovery  of  the  forgeries  of  the  said  H.  Fauntleroy,  the  said  William  Marsh, 
Joflias  Henry  Stracey,  and  George  Edward  Graham,  became  bankrupts ;  and  a 
commission  of  bankruptcy,  bearing  date  the  16th  of  the  same  month,  was  duly 
r*2061  ^^^'^^  ^°^  issued  against  them,  under  which  they  were  duly  '''found 
I-  -'  and  declared  bankrupts ;  and  on  the  26th  of  October  following,  the  said 
H.  Fauntleroy  also  became  bankrupt,  and  a  commission  of  bankruptcy,  bearins 
date  the  29th  of  the  same  month,  was  duly  awarded  and  issued  against  the  sua 
H.  Fauntleroy,  under  which  he  was  on  the  same  day  duly  found  and  declared 
bankrupt. 

That,  in  the  month  of  April,  1820,  credit  was  given  to  the  plaintiff  by  the 
said  house  of  Marsh  &  Co.  in  the  banking  account  kept  by  the  plaintiff  with  the 
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8aid  honi>e,  for  the  dividend  on  the  Bum  of  16,0002.  rednoed  3  per  eeni.  uinaities, 
9000/.  stock,  parcel  thereof,  being  the  9000/.  reduced  annuitieB  before  mentioned, 
the  entries  respecting  the  said  dividends  being  made  by  the  said  H.  Fanntleroy, 
or  under  his  immediate  direction ;  and  that  from  the  month  of  April,  1820,  up 
to  the  date  of  the  said  bankruptcy,  entries  were  made  in  the  books  of  Marsh  & 
Co.,  by  which  the  plaintiff's  account  was  credited  with  a  sum  of  money  as  the 
dividends  on  the  reduced  3  per  cent,  annuities  then  in  her  name,  including  in 
such  account  the  dividends  on  the  said  9000/.  reduced  3  per  cent  annuities,  as 
if  those  dividends  had  been  regularly  received  from  time  to  time,  such  entries 
respecting  the  said  dividends  having  likewise  been  made  by  the  said  H.  Fauni- 
leroy,  or  under  his  immediate  directions ;  and  that  until  after  the  apprehension 
of  the  said  H.  Fauntleroy  before  mentioned,  the  said  William  Marsh,  Josias 
Henry  Stracey,  and  Gheorge  Edward  Graham,  and  each  of  them  were  wholly 
ignorant  of  the  said  forgery  hereinbefore  mentioned. 

That  after  the  bankruptcy  the  plaintiff  made  application  to  the  (Governor  and 
Company  of  the  Bank  of  England,  respecting  the  said  sum  of  9000/.  interesti 
or  share  in  the  said  stock  called  reduced  3  per  cent,  annuities,  and  that  there- 
upon the  following  letter  was  '*'written  by  the  attorneys  of  the  Governor  r^nAy-i 
and  Company  of  the  Bank  of  England  to  the  within-named  plaintiff : —  ^        -^ 

<»New  Bank  Buildings,  4th  Dee.,  1824. 

"  The  Governor  and  Directors  of  the  Bank  of  England  have  had  under  their 
consideration  your  claim  to  have  9000/.  reduced  three  per  cent,  annuities, 
which  formerly  stood  in  your  name,  replaced.  They  find,  upon  inquiry,  that 
the  stock  in  question  was  sold  and  transferred  in  your  name  by  one  of  the  part- 
ners of  the  late  firm  of  Marsh,  Stracey  &  Co.,  and  that  the  produce  of  the 
stock  was  paid  into  the  funds  of  Messrs.  Marsh,  Stracey  &  Co. ;  you  have, 
therefore,  as  the  Bank  is  advised,  a  right  to  prove  the  amount  received  on  your 
account,  and  to  receive  a  dividend  upon  that  proof  under  Messrs.  Marsh,  Stn^ 
cey  &  Co.'s  commission.  And  we  are  directed  by  the  Governor  and  Directors 
to  request  that  such  proof  may  be  tendered  and  enforced  by  petition,  if  it  should 
not  be  admitted  by  the  commissioners ;  after  which  the  bank  will  be  ready  to 
replace  the  amount  of  your  stock  so  sold,  upon  having  an  assignment  of  your 
proof;  and  the  dividends  on  the  stock  so  replaced,  which  accru^  subsequent  to 
the  latest  period  at  which  they  were  credited  to  you  by  Messrs.  Marshy  Stracey 
&  Co.,  will  also  be  paid  to  you. 

"  We  beg  to  add,  that  we  are  ready  to  afford  you  information  and  assistanee 
as  to  the  evidence  by  which  your  right  to  prove  will  be  established. 

"  Mrs.  Keating.  Fbbshfield  and  Katb." 

That  on  the  1st  of  August,  1825,  the  (Governor  and  Company  of  the  Bank  of 
England  paid  the  plaintiff  the  sum  of  270/.,  on  her  signing  and  entering  into 
the  following  receipt  and  agreement : 

^<  Auffust  1,  1825.  Received  of  the  Governor  and  Company  of  the  Bank  of 
England  the  sum  of  270/.,  being  the  amount  which  would  have  been  payable 
to  me  by  way  of  dividend  on  9000/.,  reduced  8  per  cent,  annuities,  ptennQi 
^heretofore  standing  in  my  name,  for  the  two  half  years  ending  the  10th  *-  ^ 
day  of  October  and  5th  day  of  April  last,  if  that  stock  had  not  been  transferred| 
as  I  allege  it  to  have  been,  without  any  legal  authority  from  me. 

*'  I  say,  received  the  same,  without  prejudice  to  any  right  I  may  have  to  prove 
for  the  produce  of  the  said  stock  under  Marsh  &  Co.'s  commission,  or  my 
right  to  claim  to  have  the  said  stock  replaced  by  the  said  Governor  and  Oom« 
pany.  And  I  do  hereby  engage  (in  case  the  said  debts  should  be  decided  by  a 
court  of  law  to  be  provable  against  the  said  bankrupt's  estate),  when  required 
by  the  said  Governor  and  Company,  and  at  their  expense,  to  tender  or  cause  to 
be  tendered  a  proof  to  the  commissioners  under  Uie  bankruptcy  of  Marsh  & 
Co.,  in  respect  of  the  produce  of  such  stocks  so  sold  out  by  them;  and  in  ease 
such  proof  shall  be  rejected,  to  permit  my  name  to  be  used  in  a  petition  to  be 
presented  by  and  at  the  expense  of  the  said  Governor  and  Company  to  theCoort 
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of  Chancery,  for  the  purpose  of  enforoing  their  acoeptance  of  snch  proof  as  a 
debt  against  the  said  bankrupt's  estate,  on  being  indemnified  by  the  said  60- 
vemor  and  Company  from  all  costs,  charges,  and  expenses  which  I  may  sustain 
or  be  put  to  in  respect  thereof,  without  prejudice  to  my  right  to  claim,  notwith- 
Btaoding  such  proof,  to  have  the  said  stock  replaced  in  my  name  by  them. 

Ann  Kbatino/' 

That  the  plaintiff  being  examined  before  the  commissioners  of  bankrupt  under 
the  oommission  awarded  and  issued  against  the  said  Marsh  &  Co.,  entered  into 
and  signed,  by  her  agent  thereunto  lawfully  authorized,  the  admission  foUowing, 
that  18  to  say : 

<'  In  the  Matter  of  Marsh  and  Co.,  Ex  parte  Ann  Keating. 

''The  said  Ann  Keating  hereby  admits  that  the  paper  writing,  bearing  date  the 
r*2091  ^^^  ^^  December,  1819,  ""and  purporting  to  be  a  power  of  attorney  from 
L  -'  her  to  William  Marsh,  Josias  Henry  Stracey,  Henry  Fauntleroy,  and 
(}eorge  Edward  Graham,  referred  to  in  the  examination  of  James  Fenn  before 
the  commissioners  on  the  18th  of  September  last,  and  the  4th  of  June  instant, 
and  exhibited  to  the  commissioners,  was  not  executed  by  her,  or  by  her  authorityi 
but  is  forged  and  fraudulent.  That  she  discoyered  such  forgery  at  or  about  the 
time  of  the  apprehension  of  Henry  Fauntleroy  in  September,  1824,  and  gave 
information  thereof  to  the  Governor  and  Company  of  the  Bank  of  England,  but 
did  not^institute  any  criminal  proceedings  against  any  person  in  respect  of  such 
forgery ;  and  further,  that  she  the  said  Ann  Keating  has  demanded  from  the 
said  Governor  and  Company  the  full  amount  of  stock  in  respect  of  which  the 
present  claim  is  made,  and  all  dividends  thereon,  and  that  she  intends  to  insist 
upon  such  demand,  and  to  enforce  the  same  by  law,  if  necessary,  and  that  135/. 
is  the  amount  of  the  half-yearly  payment  of  the  said  annuity,  and  that  she  has 
received  the  said  sum  of  185/.  half-yearly  from  the  Bank  of  England,  from  the 
time  of  Marsh  &  Co/s  bankruptcy  down  to  the  present  time,  upon  signing  a 
receipt  and  undertaking  (as  above  set  out). 

''And  the  said  Ann  Seating  further  admits  that  this  claim  is  prosecuted  by, 
and  for  the  benefit,  and  at  the  expense  of  the  Bank  of  England ;  and  that 
whether  the  same  shall  fail  or  be  established,  she  insists  upon  her  demand 
against  the  Bank  of  England,  as  above  stated." 

In  Easter  term,  1832,  judgment  was  entered  up  in  the  Court  of  King's  Bench, 
without  argument,  for  the  plaintiff,  and  a  writ  of  error  being  thereupon  brought 
into  the  Court  of  Exchequer  Chamber,  the  judgment  of  the  King's  Bench  was 
also,  without  argument,  affirmed  in  that  Court,  the  object  of  the  parties  being 
r*2101  ^  ^""S  *^^^  matter  in  issue  before  the  ultimate  court  of  appeal  without 
1-  -^  delay;  and  thereupon  the  defendants  below  accordingly  brought  their 
writ  of  error  in  parliament,  and  assigned  general  errors.  The  plaintiff  below 
joined  in  the  errors. 

The  defendants  below  contended,  that  the  judgment  of  the  Court  of  King's 
Bench,  and  the  judgment  of  affirmance  by  the  Court  of  Exchequer  Chamber, 
ought  to  be  reversed. 

First,  Because  Mrs.  Keating  was  still  the  proprietor  of  the  9000/.  stock.  She 
could  not  be  deprived  of  her  property  in  the  stock  by  the  wrongful  acts  of  other 
persons,  without  her  knowledge  or  consent.  The  statutes  which  create  and  de- 
fine the  nature  of  the  stock  also  prescribe  the  only  mode  in  which  it  can  be 
legally  transferred,  and  that  mode  had  not,  in  the  present  case,  been  adopted ; 
Mrs.  Keating's  rights  were  therefore  untouched,  and  her  property  in  the  stock 
was  not  divested.  No  fraud  or  mistake  of  the  government,  or  its  agents,  could 
change  the  right  of  a  stockholder,  from  a  right  to  a  parliamentary  annuity  into 
an  action  for  damages  against  the  government,  or  the  bank,  or  any  other  party 
whatsoever. 

Secondly,  If  it  should  be  contended  that  Mrs.  Keating  might  elect  to  affirm 
the  act  of  transfer,  by  subsequent  recognition,  although  it  was  originally  done 
without  her  authority,  the  answer  was,  that  no  such  affirmanoe  bad  taken  place. 
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To  entitle  her  to  rely  on  a  Bubsequent  recognition,  that  fact  should  have  been 
found.  And  although  she  might  affirm  an  act  done  in  her  name  but  without 
her  authority,  as  against  the  party  doing  the  act,  no  such  right  could  be  exer- 
cised against  third  persons. '  A  lease  under  a  power,  void  for  non-obserrance  of 
the  conditions  of  the  power,  or  a  lease  under  the  enabling  statutes,  void  for  non- 
observance  of  the  requisites  of  those  statutes,  could  not  be  set  up  or  r»oiii 
^confirmed  by  any  act  of  the  lessor.  The  felonious  act  of  Fauntleroy  I-  ■' 
could  not  be  made  valid  by  affirmance  against  parties  innocent  and  not  cognizant 
of  the  felony :  nor  was  it  competent  for  the  plaintiff  below  t^  maintain  any  ac- 
tion, either  against  Fauntleroy  or  any  person  deriving  through  him,  for  restitu- 
tion of  the  property  divested  by  the  felony,  or  any  compensation  or  damages  in 
respect  of  the  fclooious  act,  without  having  prosecuted  the  felon. 

Thirdly,  This  action  being  for  money  had  and  received,  could  not  be  main- 
taiued  against  Marsh  and  Co.,  who  never  did,  in  fact,  receive  the  money,  nor 
was  there  any  constructive  receipt  of  it  by  any  entry  in  their  books,  or  acknow- 
ledgment to  the  party  claiming  it.  Besides,  Mrs.  Keating  by  her  agreement 
with  the  Bank  of  England  had  disaffirmed  the  sale  of  the  stock,  and  could  not 
now  set  it  up  as  a  valid  sale.  Further,  this  was  an  equitable  action,  and  the 
Bank  of  England,  being  the  real  claimants,  could  not  enforce  against  Marsh 
and  Co.  a  claim  which  arose  only  by  means  of  their  own  negligence ;  no  negli- 
gence was  found  in  Marsh  and  Co.,  but  even  if  there  were  negligence  on  both 
sides,  the  parties  were  in  pari  delicto,  and  the  rule,  potior  est  conditio  po»idenr 
tiSf  applied. 

For  the  plaintiff  below  it  was  contended,  that  whatever  might  be  the  abstract 
right  of  proprietors  of  interests  in  the  public  funds  to  continue  such  till  they 
should  have  assigned  those  interests;  yet,  in  the  present  case,  Mrs.  Eeating's 
title  in  the  bank  books  had  been  destroyed,  and  her  stock  had  been  so  dcAlt 
with  by  means  of  entries  in  those  books,  the  public  records  of  title,  not  only 
that  other  persons  had  got  into  possession  of  the  dividends,  but  that  it  could 
not  now  be  ascertained  to  whose  account  the  same  had  been  placed,  so  that  it 
had  become  impossible  to  restore  it  to  her  in  specie ;  and  though  *she  rtovv] 
might  possibly  be  entitled  to  maintain  an  action  against  the  Bank  of  ^  '^  -' 
England,  that  would  not  give  her  her  stock,  but  damages.  Neither  the  bank 
nor  the  government  could  create  stock.  If,  therefore,  the  stock  of  a  public  cre- 
ditor was  transferred  from  his  name,  and  was  so  dealt  with  that  it  could  not  be 
ascertained  in  whose  name  or  names  the  various  portions  of  the  specified  stock 
now  stood,  no  means  existed  to  recover  that  which  could  no  longer  be  identified. 
Stone  V.  Marsh,  6  B.  &  C.  551 ;  Ex  parte  BoUand  in  re  Marsh  and  Others,  1 
Montagu  &  M.  315 ;  Stracey  v.  The  Bank  of  England,  6  Bingh.  754. 

And  the  stock  in  question  having  been  sold  by  order  of  one  of  die  partners  of 
the  house  of  Marsh  and  Co.,  who  were  Mrs.  Keating's  bankers,  and  her  agents 
in  regard  to  that  stock,  and  the  produce  having  been  paid  to  the  said  house; 
they  were  liable  in  an  action  for  money  had  and.  received  to  account  to  her  for 
the  sum  so  received. 

Park,  J.,  now  delivered  the  opinion  of  the  Judges  as  follows  :— 

The  question  which  your  Lordships  have  been  pleased  to  propose  for  the  opi- 
nion of  His  Majesty's  Judges  amounts  in  substance  to  this :  whether  the  pro- 
duce of  stock  formerly  standing  in  the  name  of  Mrs.  Ann  Keating,  the  plaintiff 
below,  but  transferred  out  of  her  name  on  the  29th  of  December,  1819,  with- 
out her  authority,  and  under  a  power  of  attorney  which  had  been  forged  by  one 
of  the  partners  of  the  defendants  below,  the  bankers  of  Mrs.  Keating,  which 
partner  has  been  since  convicted  and  executed  for  another  forgery,  can,  under  the 
circumstances  stated  in  the  special  verdict,  be  considered  as  money  had  and 
received  by  *the  surviving  partners  to  the  use  of  the  plaintiff  below,  r^toigi 
and  be  recovered  by  her  in  that  form. of  action.  And  after  hearing  the  ^  -* 
argument  at  your  Lordships'  bar,  and  consideration  of  the  facts  stated  in  the 
special  verdict^  all  the  Judges  who  were  present  at  the  argument,  including  the 
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Lord  Chief  Jastice  of  the  Common  Pleas,  who  is  absent  at  Nisi  Prins,  and  Mr. 
B&ron  Batlbt,  who  has  resigned  his  office  since  the  argument,  agree  in  opi- 
nion that  such  question  is  to  be  answered  in  the  affirmative. 

The  first  objection  raised  against  the  plaintiff's  right  to  recover,  and  upon 
which  great  reliance  has  been  placed  at  jour  Lordships'  bar,  is  an  objection 
which,  if  allowed  to  prevail,  would  be  equally  strong  against  the  plaintiff's 
right  to  recover  damages  in  any  form  of  action,  and  against  any  person.  It  is 
objected  that  the  plaintiff  below  has  not  sustained  any  damage  by  the  alleged 
transfer  of  the  stock,  for  that  the  power  of  transferring  stock  is  a  power  given 
by  statute,  and  the  exercise  of  such  power  is  expressly  restrained  by  the  statute 
to  one  mode  only,  viz.,  <^  by  entries  in  the  transfer-books  kept  at  the  bank/' 
which  entry,  it  is  enacted,  ^<  shall  be  signed  by  the  parties  making  sach  transfers, 
or  their  attorneys,  aathorized  by  writing  under  their  hand  and  seal,"  and  that 
no  other  method  of  transferring  stock  shall  be  good.  Inasmuch,,  therefore,  as 
the  supposed  transfer  of  the  stock  in  question  has  not  been  exercised  by  that 
mode,  the  entry  in  the  transfer-book  kept  at  the  bank  not  having  been  signed 
by  the  party  making  the  transfer,  nor  by  any  attorney  authorized  by  writing 
under  her  hand  and  seal,  it  is  contended  that  it  is  altogether  inoperative ;  that 
the  stock  is  not  taken  out  of  Mrs.  Keating's  name,  but  still  remains  hers  as  fully 
r*2141  ^^  '^  °^  transfer  whatever  had  been  made  thereof;  and  the  case  of  Davis 
^  ^v.  The  ^Governor  and  Company  of  the  Bank  of  England,  2  Biugh.  393,  is 
cited  and  relied  upon  as  an  authority  directly  in  point  in  support  of  such  propo- 
sition. But  we  hold  it  to  be  altogether  unnecessary,  on  the  present  occasion, 
to  discuss  the  proposition  above  advanced,  or  the  authority  of  the  case  cited  in 
support  of  it ;  for  although  the  proposition  may  be  true  to  its  full  extent,  and 
the  authority  of  the  case  above  cited  in  support  of  it  may  be  free  from  all  doubt 
or  difficulty,  still,  under  the  circumstances  stated  in  the  special  verdict,  we  are 
of  opinion  that  the  plaintiff  below  is  at  liberty  to  abandon  and  give  up  all  claim 
to  her  former  stock  so  standing  in  her  name,  and  to  sue  for  the  money  produced 
by  the  sale  of  such  stock  as  fur  her  own  money,  which  we  think  has  been  suffi- 
ciently traced  into  the  hands  of  the  defendauts  below. 

It  is  unnecessary  to  enlarge  upon  the  extreme  difficulty,  or,  more  properly, 
impracticability,  under  which  Mrs.  Keating  would  be  placed,  if,  as  matters 
now  remain,  she  should  elect  either  to  receive  the  dividends  or  to  sell  her 
stock :  it  is  sufficient  to  observe,  that  the  special  verdict  finds,  ''  that  when 
stock  is  sold,  an  entry  of  the  transfer  is  made  in  the  bank  books,  and  the  name 
of  the  purchaser  substituted  for  that  of  the  seller.  The  dividend  warrants  are 
thenceforth  made  out  in  the  purchaser's  name,  who  receives  the  dividend,  and 
the  seller's  name  is  no  further  noticed."  Now  it  is  obvious  that  a  transfer, 
under  a  forged  power,  or  by  an  impostor,  has  all  the  appearance,  and,  unless 
impeached  by  the  genuine  stockholder  to  the  extent  to  which  the  same  can  be 
impeached,  the  same  consequences,  as  a  genuine  transfer :  the  transferee's  name 
is  entered  in  the  bank  books  as  the  stockholder ;  the  dividend  warrants  are  made 
P*^151*^^^  in  his  name;  and  he,  as  holder  of  the  warrant,  has  the  right  to 
*-  *"  -^  insist  upon  the  payment  of  the  dividends ;  and  in  this  particular  case, 
the  special  verdict  finds,  '<  that  it  is  not  possible  to  distinguish  the  accounts,  to 
the  credit  of  which  the  plaintiff's  stock  so  sold  under  the  power  of  attorney  now 
stands."  If  the  plaintiff  below,  therefore,  were  to  apply  to  receive  payment 
of  the  dividends,  or  to  sell  the  stock,  she  would  be  met  with  a  difficulty, 
insuperable  in  fact :  although  the  stock  may,  in  contemplation  of  law,  still  be 
vested  in  her,  it  is  certain  that  she  could  not  either  receive  the  dividend  or  sell 
the  stock,  until  she  had  first  compelled  the  bank  to  purchase,  de  novo,  in  her 
name,  an  equal  quantity  of  the  same  stock. 

Is  she  compelled  to  adopt  this  circuitous  process,  or  is  she  at  liberty  to  aban- 
don all  further  concern  with  her  st^ock,  and  to  consider  the  price  which  was  paid 
by  the  purchaser  for  that  which  was  her  stock,  to  be  her  money,  and  to  follow 
it  into  the  hands  of  the  present  defendants  below  f 
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Thigy  as  before  stated,  appears  to  as  to  be  the  question  reserved  for  our  con- 
sideration :  and,  upon  this  question,  we  think  her  at  liberty  to  give  up  the 
pursuit  of  the  stock  itself,  and  to  have  recourse  to  the  price  received  for  it, 
unless  any  of  the  objections  which  have  been  urged  at  your  Lordships'  bar 
should  be  allowed  to  be  available  under  the  particular  circumstances  of  this 
case. 

The  general  proposition,  that  where  a  party  who  has  been  injured  has  different 
remedies  against  different  persons,  he  may  elect  which  of  them  he  will  pursue, 
is  not  called  in  question.  If  the  goods  of  A.  are  wrongfully  taken  and  sold,  it 
is  not  disputed  that  the  owners  may  bring  trover  against  the  wrong-doer,  or 
may  elect  to  consider  him  as  his  agent,  may  adopt  the  sale,  and  f  main-  r^oigi 
tain  an  action  for  the  price ;  but  it  is  objected,  that  such  general  rule  ^  ^ 
will  not  apply  to  the  present  case,  on  various  grounds  of  objection  which  have 
been  advanced  on  the  part  of  the  defendants  in  the  action. 

Those  objections  appear  to  resolve  themselves  substantially  into  four :  first,  it 
has  been  urged  that  the  transfer  in  this  case  being  an  act,  not  voidable  only, 
but  absolutely  void,  it  is  incapable  of  being  confirmed  by  any  voluntary  election 
of  the  party  who  haa  made  it :  secondly,  that,  at  all  events,  in  this  case  snch 
election  is  taken  away,  upon  grounds  of  public  policy ;  for  that  the  sale  of  the 
stock  having  been  made  through  the  medium  of  a  felony,  to  allow  the  munte- 
nance  of  this  action  would,  in  effect,  be  to  affirm  a  sale  completed  through  s 
felony,  and  would  give  the  plaintiff  a  right  of  action,  arising  immediately  oat 
of  the  felony  itself :  thirdly,  that  it  does  not  appear,  from  the  facts  found  in 
the  special  verdict,  that  the  money  produced  by  the  sale  of  the  stock  came  to 
the  hands  of  the  present  defendants  under  such  circumstances  as  would  consti- 
tute it  money  had  and  received  by  the  defendants  below  to  the  use  of  the  plain- 
tiff: and,  lastly,  that  by  the  subsequent  transactions  between  the  plaintiff  and 
the  Bank  of  England,  she  has  lost  any  right  of  action  against  the  defendants, 
if  she  ever  possessed  it. 

The  first  objection  appears  scarcely  to  apply  to  the  present  state  of  facts.  It 
is  urged  at  the  bar,  that  a  lease  under  a  power  being  void,  on  account  of  a  non- 
compliance with  the  terms  of  the  power,  or  a  lease  under  the  enabling  statntea 
being  void,  on  account  of  the  non-observance  of  the  requisites  contained  io  those 
acts,  such  void  lease  cannot  be  set  up  or  confirmed  by  any  act  of  the  lessor;  bat 
these  instances  only  prove  that  acts  done  to  confirm  the  lease  itself  are  nugatory, 
and  that  the  estate  of  the  lessee  remains  precisely  the  *samc  as  before  r*2l7l 
such  acts  of  confirmation.  Here  the  former  owner  of  the  stock  does  ^ 
not  seek  to  confirm  the  title  of  the  transferee  of  the  stock.  No  act  done  by 
her  is  done  eo  intuM  ;  it  is  perfectly  indifferent  to  her,  whether  the  right  of 
the  transferee  to  hold  the  stock  is  strengthened  or  not.  She  is  looking  only  to 
the  right  of  recovering  the  purchase-money ;  and  if,  in  seeking  to  recover  that, 
she  does  not,  by  her  election,  make  the  right  of  the  purchaser  weaker,  it  can  be 
no  objection  that  she  does  not  make  it  better.  In  fact,  however^  the  interest 
of  the  purchaser  of  the  stock  is  so  far  collaterally  and  incidentally  strengthened, 
that,  after  recovering  the  price  for  which  it  was  sold,  she  would  efiectaally  be 
stopped  from  seeking  any  remedy  against,  or  questioning,  in  any  manner^  the 
title  of  the  purchaser  of  the  stock. 

As  to  the  second  objection  it  may  be  admitted,  that  the  civil  remedy  is,  in  all 
cases,  suspended  by  a  felony,  where  the  act  complained  of,  which  would  otherwise 
have  given  a  right  of  action  to  the  plaintiff,  is  a  felonious  act.  Upon  this  ground, 
Mrs.  Keating  would  have  lost  any  right  of  aotion,  which  she  could  otherwise 
have  had  against  Fauntleroy  for  the  wrongful  sale  of  her  stock,  without  her  au- 
thority, by  reason  of  the  felony  committed  by  him  as  the  means  of  selling  the 
stock.  But  this  principle  does  not  apply  to  the  present  case,  upon  two  grounds : 
— ^first,  none  of  the  present  defendants  had  any  privity  or  share  whatever  in  the 
felonious  act.  There  is,  therefore,  no  felony  committed  by  them,  in  which  the 
civil  right  arising  against  them,  supposing  it  to  exist,  can  merge  or  be  suspended; 
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they  are  innocent  third  persons.     And,  secondlj)  Fauntleroj,  the  person  guilty 
of  the  forgery,  had  suffered  the  extreme  penalty  of  the  law  before  the  action 
was  brought,  not  indeed  for  the  commission  of  this  particular  forgery,  but  of 
r*2l81  ^^^^^^^  ^^  ^^®  ^^^  nature;  and  the  present  ^plaintiff  having  given  to 
*-        ^  the  bank  all  the  means  in  her  power  for  prosecuting  the  felon,  it  became 
impofisible,  without  any  default  in  her,  that  he  should  be  prosecuted  and  punished 
for  this  felony.     The  case,  therefore,  falls  within  the  principle  laid  down  by, 
though  not  within  the  precise  circumstances  of,  the  two  cases  that  were  cited  at 
the  bar,  Dawkes  v,  Coveneigh,  Style's  Rep.  347,  and  Crosby  v.  Leng,  12  East, 
409.     As  to  the  argument,  that  to  affirm  this  sale  is  to  affirm 'a  felony,  that 
point  may  be  <ft>nsidered  to  have  been  decided  in  the  cause  of  Stooe  and  Another 
V.  Marsh  and  Others,  6  B.  &  C.  551,  with  which  decision  we  entirely  concur. 
Lord  Tenterdsn,  in  giving  the  judgment  of  the  Court  of  King's  Bench  in  that 
case,  puts  the  question,  in  page  565  of  that  report,  in  so  clear  a  point  of  view, 
that  it  will  be  better  to  transcribe  his  words  : — "  It  was  contended  that  the 
maxim  of  ratifying  a  precedent  unauthorized  act,  and  taking  the  benefit  of  it, 
eannot  apply  to  a  void  or  felonious  act,  and  that  here  the  plaintiffs  were  seeking 
to  ratify  the  felonious  act  of  Fauntleroy,  and  were  making  that  act  the  ground 
of  their  demand.     In  this  latter  assertion  lies  the  fallacy  of  the  defendant's 
argument.     The  assertion  is  incorrect  in  fact ;  the  plaintiffs  do  not  seek  to  ratify 
the  felonious  act ;  they  do  not  make  that  act  the  ground  of  their  demand.     The 
ground  of  their  demand  is  the  actual  receipt  of  the  money  produced  by  the  sale 
aod  transfer  of  their  annuities.     The  sale  was  not  a  felonious  act,  neither  was 
the  transfer,  nor  the  receipt  of  the  money.     The  felonious  act  was  antecedent 
to  all  these,  and  was  complete  without  them,  and  was  only  the  inducement  to 
the  Bank  of  England  to  allow  the  transfer  to  be  made."     We  think,  therefore, 
apon  the  reasons  above  given,  that  this  second  objection  falls  to  the  ground. 
r*21Ql      *^^^  ^^  ^B  objected,  thirdly,  that  the  proceeds  of  the  sale  of  the  stock 
^        ^  never  came  into  the  bands  of  the  defendants,  so  as  to  be  money  received 
by  them  to  the  use  of  the  plaintiff;  and  the  consideration  of  this  objection  in- 
volves two  questions : — First,  did  the  money  actually  come  into  the  possession 
of  the  defendants  ?     Secondly,  if  it  ever  was  in  their  possession,  had  the  defen- 
dants the  means  of  knowledge,  whilst  it  remained  in  their  hands,  that  it  was 
the  money  of  the  plaintiff,  and  not  the  money  of  Fauntleroy.     As  to  the  first 
point,  the  special  verdict  finds  expressly  that  Simpson,  the  broker,  paid  the  sum 
of  6013/.  28.  6(/.,  being  the  amount  of  the  sum  received  from  Tarbutt  (deducting 
one>half  of  the  usual  commission),  by  a  check  payable  to  Marsh  &  Co.,' into  the 
hands  of  Martin  &  Co.,  to  the  account  of  Marsh  &  Co.,  at  the  precise  time  of 
Bach  payment;  therefore  there  can  be  no  doubt  but  that  it  was  as  much  money 
under  their  control  as  any  other  money  paid  in  at  Martin  &  Co.'s  by  any  cus- 
tomer under  ordinary  circumstances.     The  house  of  Marsh  &  Co.  might  have 
drawn  the  whole  of  the  balance  into  their  own  hands :  if  the  same  money  had 
been  paid  into  Martin  &  Co.'s  as  the  produce  of  the  plaintiff's  stock,  sold  under 
a  genuine  power  of  attorney,  it  would  unquestionably  have  been  received  by  all 
the  defendants  to  the  use  of  the  plaintiff.     It  would  not  the  less  be  money  re- 
ceived by  the  partners  of  the  firm,  because  (as  found  in  the  special  verdict)  it 
was  entered  in  the  account  as  "  Cash  per  Fauntleroy,"  or  because  it  never  ap- 
peared in  the  house-book,  or  any  other  books  of  Marsh  &  Co.,  but  only  in  the 
pass-book  of  that  firm  with  Martin  &  Co.,  or  because  it  never  came  into  the 
yearly  balancing  of  the  house  of  Marsh  &  Co.,  or  in  any  other  manner  into  their 
books.    Those  several  circumstances  prove  no  more  than  that  Fauntleroy,  one 
P2201  ^^  ^^^  partners,  deceived  the  others,  by  preventing  the  money  '^'from 
^       -'  being  ultimately  brought  to  the  account  of  the  house ;  but  as  between 
them  and  the  person  by  the  sale  of  whose  stock  it  was  produced,  we  think  the 
firaud  of  their  partner  Fauntleroy,  in  the  subsequent  appropriation  of  the  money, 
iffords  no  answer  after  it  has  once  been  in  their  power ;  and  that  it  was  so,  ap- 
pears to  be  distinctly  stated  in  the  special  verdict. 


614  1  Bingham's  New  Cases.  [220 

Bat  it  is  urged,  that  the  present  defendants  had  no  knowledge  that  the  monej 
was  the  property  of  the  plaintiff,  being  perfectly  ignorant,  as  the  special  verdict 
finds,  of  the  commission  of  the  forgery,  of  the  sale  of  the  stock,  or  the  payment 
of  the  produce  of  such  sale,  into  their  account  at  Martin  &  Co.'s. 

It  must  be  admitted  that  they  were  so  far  imposed  upon  by  the  acts  of  their 
partner,  as  to  be  ignorant  that  the  sum  above-mentioned  was  the  prodnce  of  the 
plaintifiTs  stock ;  but  it  is  equally  clear  that  the  defendants  might  have  dis- 
covered  the  payment  of  the  money  and  the  source  from  which  it  was  derived,  if 
they  had  used  the  ordinary  diligence  of  men  of  business. 

If  they  had  not  the  actual  knowledge,  they  had  all  the  means  of  knowledge ; 
and  there  is  no  principle  of  law  upon  which  they  can  succeed  in  pA)tecting  them- 
selves from  responsibility,  in  a  case  wherein,  if  actual  knowledge  was  necessary, 
they  might  have  acquired  it  by  using  the  ordinary  diligence  which  their  calling 
requires. 

As  to  the  last  ground  of  objection  to  the  plaintiff's  right  to  recover,  it  ia 
argued,  that  by  the  agreement  into  which  she  entered  with  the  bank,  and  under 
which  she  has  received,  from  the  time  of  the  sale,  the  dividends  which  would 
have  become  due,  she  has  disaffirmed  the  sale,  with  a  full  knowledge  of  all  the 
facts,  and  therefore  cannot  now  be  allowed  to  set  it  up  as  a  valid  sale. 

But  it  appears  to  us,  that  it  is  sufficient  to  look  at  the  terms  of  such  agree- 
ment to  give  an  answer  to  the  objection.  *That  agreement  expressly  r^toon 
reserves  to  Mrs.  Keating  the  right  to  have  recourse,  either  to  the  bank  L  *'•'  J 
or  the  present  defendants  for  her  remedy,  as  she  may  be  advised.  It  thereforB 
leaves  the  question,  whether  the  sale  is  affirmed  or  not,  completely  in  uncer- 
tainty, until  she  makes  her  election  to  have  recourse  to  the  one  or  the  other; 
and  the  agreement  is  one  which  causes  no  disadvantage  to  the  rights  of  the 
defendants,  who,  if  liable,  can  only  be  liable  once  to  the  payment  of  the  money 
actually  received,  whether  the  bank  have  in  the  mean  time  advanced  the  divi- 
dends or  not. 

Upon  the  whole,  therefore,  we  beg  to  state  our  opinion  to  be,  that,  upon  the 
question  which  has  been  proposed  to  us  by  your  lordships,  A.  has  the  right  to 
recover  the  produce  of  her  stock  against  the  surviving  partners  of  the  firm,  who 
received  it  under  the  circumstances  stated  in  the  special  verdict  in  an  action  for 
money  had  and  received  to  her  use. 

The  Lord  Chief  Justice  of  the  Common  Pleas  desires  to.  have  it  expressly 
understood  that  he  fully  concurs  in  the  opinion  now  delivered. 

Judgment  affirmed,  without  costs. 


♦IN  THE  HOUSE  OF  LORDS,  [*222] 

The  Mayor  and  Burgesses  of  LYME  REGIS  v.  HENLEY.     June  25. 

Where  the  crown  granted  a  borough  in  fee  farm  to  a  corporation,  and  acquitted  them  of 
a  part  of  the  rent,  willing  that  they  should  repair  the  banks,  mounds,  sea-shores,  aod 
pier  within  the  same :  Held,  that  an  action  lay  against  the  corporation  at  the  suit  of 
an  individual,  whose  house  had  been  injured  by  the  sea  in  consequence  of  the  neglect 
of  the  corporation  to  repair  the  sea-shore  and  mounds. 

This  action  was  hrought  hy  Henley,  the  plaintiff  helow,  against  the  defen- 
dants below,  for  the  non-performance  of  certain  repairs  directed  by  their  char- 
ter,  whereby  special  damage  had  been  incurred  from  the  sea;  and  the  declara- 
tion in  the  first  count  stated  that 

Whereas  heretofore,  and  before  the  committing  of  the  grievances  by  the  said 
defendants,  as  hereinafter  next  mentioned,  to  wit,  on  the  20th  of  June,  in  tbe 
10th  year  of  the  reign  of  our  late  sovereign  Charles  I.,  to  wit,  at  the  parish  of 
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Lyme  Regis,  in  the  county  of  Dorset,  our  said  late  soyereign  lord,  by  his  certain 
letters  patent,  duly  sealed  in  that  behalf,  after  reciting  as  therein  is  recited,  did 
for  himself,  his  heirs,  and  successors  (amongst  other  things)  give,  grant,  and 
oonfinh  to  the  mayor  and  burgesses  of  Lyme  Regis  aforesaid,  and  their  succes- 
sors, the  borough  or  town  of  Lyme  Regis,  and  also  all  that  the  building  called 
the  pier-quay  or  cob  of  Lyme  Regis,  with  all  and  singular  the  liberties,  privi- 
leges, profits,  franchises,  and  immunities  to  the  same  town,  or  to  the  said  pier- 
quay  or  cob,  in  any  wise  howsoever  belonging  or  appertaining ;  to  have,  hold, 
and  enjoy  the  aforesaid  borough  or  town,  and  also  all  that  the  building  afore- 
said, called  the  pier-quay  or  cob  of  Lyme  Regis,  with  all  and  singular  the  liber- 
ties, franchises,  privileges,  and  immunities,  to  the  aforesaid  mayor  and  burgesses 
of  the  borough  aforesaid,  and  their  successors,  to  the  only  and  proper  use  and 
behoof  of  the  said  mayor  and  burgesses  of  the  borough  aforesaid,  and  their  suc- 
p^ooo-i  oessors,  *in  fee  farm  for  ever,  yielding  of  fee  farm  to  our  said  late  sove- 
I-  -'  reign  lord  Charles  I.,  his  heirs  and  successors,  of  and  for  the  aforesaid 
borough  or  town,  with  its  liberties  and  franchises,  as  in  the  said  letters  patent 
in  that  behalf  mentioned  :  And  our  said  late  sovereign  lord  Charles  I.  did  fur- 
ther, for  himself,  his  heirs,  and  successors,  pardon,  remise,  and  release  to  the 
same  mayor  and  burgesses  of  the  borough  or  town  aforesaid,  and  their  succes- 
sors for  ever,  twenty-seven  marks,  parcel  of  thirty-two  marks  of  the  farm  of  the 
same  borough  and  the  liberties  thereof,  anciently  by  letters  patent,  or  in  any 
other  manner  due  to  our  said  late  lord  King  Charles  L  ;  willing  not  that  the 
same  mayor  and  burgesses  of  the  borough  of  Lyme  Regis  aforesaid,  in  the 
county  of  Dorset  aforesaid,  or  their  successors,  or  either  or  any  of  them,  should 
be  charged  of  the  further  portion  of  the  aforesaid  farm  of  thirty-two  marks, 
besides  the  aforesaid  five  marks,  by  our  said  late  lord  King  Cbarles  I.,  or  by 
his  heirs,  justices,  sheriffs,  escheators,  clerks  of  the  market,  or  bailiffs  or  minis- 
ters of  him,  the  late  King  Charles  I.,  his  heirs  or  successors  whomsoever,  or  of 
the  arrearages  thereof;  but  that  they  and  their  successors,  against  our  said  late 
King  Charles  I.,  his  heirs  and  successors,  should  be  thereafter  acquitted,  and 
from  time  to  time  for  ever  discharged  of  the  aforesaid  yearly  twenty-seven 
marks,  parcel  of  the  aforesaid  yearly  thirty-two  marks,  any  statute,  act,  ordi- 
nance, provision,  or  any  charters  or  letters  patent  theretofore  made,  by  any  of 
our  said  late  King  Charles  I/s  progenitors  to  the  same  mayor  and  burgesses,  or 
their  predecessors,  to  the  contrary  thereof  in  any  wise  notwithstanding :  And 
that  the  aforesaicl  mayor  and  burgesses  of  the  borough  of  Lyme  aforesaid,  and 
their  successors,  all  and  singular  of  the  buildings,  banks,  sea-shores,  and  all  other 
mounds  and  ditches  within  the  aforesaid  borough  of  Lyme,  or  to  the  aforesaid 
r*99Xl  ^^^^$^  ^°  ^°y  ^^^  belonging  or  ^appertaining,  or  situate  between  the 
I-  ^  same  borough  and  the  sea,  and  also  the  said  building  there  called  the  pier- 
quay  or  the  cob,  at  their  own  costs  and  expenses  thenceforth,  from  time  to  time 
for  ever,  should  well  and  sufficiently  repair,  maintain,  and  support,  as  often  as  it 
should  be  necessary  or  expedient :  And  further,  our  said  late  King  Charles  L, 
by  the  said  letters  patent,  for  himself,  his  heirs  and  successors,  did  grant  to  the 
aforesaid  mayor  and  burgesses  of  the  borough  aforesaid,  and  their  successors, 
that  the  mayor  of  the  same  borough  for  the  time  being  for  ever  thereafter 
should  be  clerk  of  the  market  within  the  borough  or  town  aforesaid,  and  the 
liberties  and  precincts  of  the  same }  and  that  the  mayor  of  the  borough  afore- 
said for  the  time  being  should  do  and  execute,  and  might  and  should  be  able  to 
do  and  execute  there  for  ever,  all  that  to  the  office  of  clerk  of  the  market  of  our 
said  late  King  Charles  I/s  household  there  pertained  to  be  done  and  performed ; 
80,  nevertheless,  that  the  clerk  of  the  market  of  our  said  late  King  Charles  I.'s 
household  for  the  time  being,  together  with  the  aforesaid  mayor  for  the  time 
being,  might  exercise  the  office  abovesaid,  and  intromit,  when  he  would  to  do 
anything  which  pertained  to  the  office  of  clerk  of  the  market  there,  in  the 
borough  aforesaid,  and  the  liberties  and  precincts  of  the  same :  And  further, 
oar  said  late  King  Charles  I.^  for  himself  and  his  heirs  and  successors^  did,  by 
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the  said  letters  patent,  give^nd  grant  to  the  said  mayor  and  bargesaes  of  the 
said  borough  and  town  aforesaid  and  their  sncoessors,  all  and  singular  the  fines, 
ameroiamentSi  and  sums  of  money  before  the  said  clerk  of  the  market  of  the 
town  or  borough  aforesaid,  or  the  clerk  of  the  market  of  the  said  late  King 
Charles  I.,  or  his  deputy,  by  either  or  any  of  the  inhabitants  of  the  borough  or 
town  aforesaid,  after  the  date  and  making  of  the  said  letters  patent,  forfeit^,  or 
thereafter  to  be  forfeited  *and  assessed  in  the  same  borough ;  to  have  r^^oe;i 
and  enjoy  to  the  sao^e  mayor  and  burgesses  of  the  borough  aforesaid,  *-  ^ 
and  their  successors,  to  the  use  of  the  aforesaid  mayor  and  burgesses,  and  their 
successors  for  ever,  of  the  said  late  King  Charles  I.'s  gift,  without  account,  or 
any  other  thing  for  the  same  to  our  said  late  King  Charles  I.,  his  heirs  or  sue- 
cessors,  in  any  wise  howsoever  to  be  rendered  or  paid,  and  to  be  levied  by  their 
own  servants  and  ministers,  without  estreats  thereof  to  be  sent  to  the  Exche- 
quer of  the  said  late  King  Charles  I. :  And,  moreover,  the  said  late  King 
Charles  I.  did  will,  and  by  the  said  letters  patent  did  for  himself,  his  heirs  and 
successors,  give  and  grant  to  the  said  mayor  and  burgesses  of  the  borough  afore- 
said, and  their  successors,  full  power,  authority,  and  license  from  time  to  time 
for  ever  to  dig  stones  and  rocks  in  any  places  whatsoever,  within  the  borough 
and  parish  of  the  town  aforesaid,  out  of  the  sea  and  on  the  sea-shore,  in  the 
borough  and  parish  aforesaid,  adjoining  to  the  said  borough  or  town,  for  the 
reparation  and  amendment  of  the  port  and  building  aforesaid,  called  the  pier- 
quay  or  cob,  and  other  necessary  reparations  and  common  works  of  the  same 
town  and  borough,  and  belonging  and  appertaining  to  the  buildings  aforesaid  : 
And  the  said  late  King  Charles  I.  did  also,  by  the  said  letters  patent,  will  and 
grant  to  the  aforesaid  mayor  and  burgesses  of  the  borough  aforesaid,  and  their 
successors,  that  the  same  mayor  and  burgesses  and  their  successors  should  have, 
hold,  use,  and  enjoy,  and  might  and  should  be  able  fully,  freely,  and  entirelj 
to  have,  hold,  use,  and  enjoy  for  ever,  all  the  liberties,  free  customs,  privileges, 
authorities,  acquittances,  and  licenses  aforesaid,  according  to  the  tenor  and  effect 
of  the  said  letters  patent,  without  the  let  or  impediment  of  the  said  late  King 
Charles  I.,  his  heirs  or  successors  whomsoever,  our  said  late  King  Charles  L 
willing  not  '*'that  the  same  mayor  and  burgesses  and  inhabitants  of  the  r^qo^i 
borough  or  town  aforesaid,  or  either  or  any  of  them,  by  reason  of  the  L  "  J 
premises,  or  either  or  any  of  them,  should  be  thereof  hindered,  molested,  ag- 

frieved,  or  vexed,  or  in  anything  disturbed  by  him,  the  said  late  King  Charles 
.,  or  by  his  heirs,  or  his  or  their  justices,  sheriffs,  escheators,  or  other  the 
bailiffs  or  ministers  of  the  said  late  King  Charles  I.,  his  heirs  or  successors 
whomsoever : 

Which  said  letters  patent  the  mayor  and  burgesses  of  the  borough  aforesaid, 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  to  wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  duly  accepted,  and  the  same  thence  hitherto 
have  been,  and  still  are,  one  of  the  governing  charters  of  the  said  borough,  to 
wit,  at  the  parish  aforesaid,  in  the  county  aforesaid.  And  the  said  plaintiff 
further  says  that  the  said  mayor  and  burgesses,  from  the  time  of  their  acoeptanee 
of  the  said  letters  patent,  hitherto,  have  had,  held,  received,  and  enjoyed  all  the 
benefits,  profits,  and  advantages  granted  to  them  by  such  letters  patent  as 
aforesaid. 

And  whereas,  also,  before  and  at  the  time  of  the  committing  of  the  griev- 
ances by  the  said  defendants,  as  hereinafter  next  mentioned,  the  said  plaintiff 
was  lawfully  possessed  of  and  in  divers  messuages,  buildings,  and  closes  of  land, 
with  the  appurtenances,  situate  and  being  in  the  county  aforesaid,  to  wit,  in  the 
borough  aforesaid  :  And  whereas,  also,  before  and  at  the  time  of  the  committiDg 
of  the  grievances  by  the  said  defendants,  as  hereinafter  next  mentioned,  divers 
other  messuages,  buildings,  and  closes  of  other  land,  with  the  appurtenances, 
situate  and  being  in  the  county  aforesaid,  to  wit,  in  the  borough  aforesaid,  were 
in  the  possession  and  occupation  of  divers  persons,  as  tenants  thereof  respective! j 
to  the  ^aid  plaintiff,  the  *re version  thereof  then  and  still  belonging  to  rnoori 
the  said  plaintiff,  to  wit,  at  the  parish  aforesaid,  in  the  county  afore- 1-       ^ 
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saidy  all  which  said  seyeral  messuages,  cottages,  buildings,  and  closes  of  land, 
with  the  appurtenances,  before  and  at  the  times  of  the  committing  of  the  several 
grievances  bj  the  said  defendants,  as  hereinafter  next  mentioned,  were  abutting 
on  or  near  the  sea-shore  there,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid ;  and  whereas,  also,  before  and  at  the  time  of  sealing  of  the  said  let- 
ters patent,  and  acceptance  thereof,  as  aforesaid,  by  the  said  mayor  and  bur- 
gesses, and  also  at  the  time  of  the  committing  of  the  several  grievances  by  the 
said  defendants,  as  hereinafter  next  mentioned,  divers  buildings,  banks,  sea- 
shores, and  mounds,  had  been,  and  were  then  respectively  standing  and  being 
within  the  borough  of  Lyme  Regis  aforesaid;  and  divers  other  buildings,  other 
banks,  other  sea-shores,  and  other  mounds,  had  been  and  respectively  were 
belonging  and  appertaining  to  the  said  borough ;  and  divers  other  buildings, 
other  banks,  other  sea-shores,  and  other  mounds,  had  been  and  were  at  those  times 
respectively  standing  and  being  and  situate  between  the  said  borough  and  the 
sea,  to  wit,  in  the  borough  aforesaid ;  all  which  said  buildings,  banks,  sea- 
shores, and  mounds  respectively,  at  the  times  of  the  committing  of  the  several 
grievances  by  the  said  defendants,  as  hereinafter  next  mentioned,  were  near  to, 
and  then  and  there  constituted  and  formed,  and  were  a  protection  and  safeguard, 
and  still  of  right  ought  to  form  and  be  a  protection  and  safeguard  to  the  said 
several  messuages,  buildings,  and  closes  of  land,  with  the  appurtenances  afore- 
said, and  then  and  there  hindered  and  prevented,  and  still  of  right  ought  to 
hinder  and  prevent,  the  sea,  and  the  waves  and  waters  thereof,  from  running  or 
nooQ-]  flowing  in,  upon,  against,  or  over  the  said  several  messuages,  '^'buildings, 
I-  -^  and  closes  of  land  aforesaid ;  and  all  which  buildings,  banks,  sea-shores, 
and  monndB,  the  said  defendants,  at  the  times  of  the  committing  of  the  several 
grievances  by  them,  as  hereinafter  next  mentioned,  were,  under  and  by  virtue 
and  in  pursuance  of  the  aforesaid  letters  patent,  and  the  acceptance  thereof,  as 
aforesaid,  liable,  and  ought,  at  their  own  proper  costs  and  charges,  well  and  suf- 
ficiently to  have  repaired,  maintained  and  supported,  and  still  are  liable,  and 
ought,  at  their  own  proper  costs  and  charges,  well  and  sufficiently  to  repair, 
maintain,  and  support,  when  and  so  often  as  it  should  or  might  have  been,  or 
shall  or  may  be  necessary  or  expedient  so  to  do,  so  as  to  prevent  damage  or 
injury  to  the  said  messuages,  buildings,  and  closes  of  the  said  plaintiff,  by  the 
sea,  or  the  waves  or  waters  thereof,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid : 

Yet  the  said  defendants,  well  knowing  the  premises,  and  not  regarding  the 
said  letters  patent,  nor  their  duty  in  that  behalf,  but  contrivinff,  and  wrongfully 
and  unjustly  intending,  to  injure,  prejudice,  and  aggrieve  the  said  plaintiff, 
and  to  deprive  him  of  the  use  and  benefit  of  his  several  messuages,  buildings, 
and  closes  in  this  count  first  above-mentioned,  and  also  to  injure,  prejudice,  and 
aggrieve  him,  the  said  plaintiff,  in  bis  reversionary  interest  of  and  in  the  said  mes- 
suages, buildings,  and  closes,  in  this  count  secondly  above-mentioned,  so  being  in 
the  possession  and  occupation  of  the  said  person^,  as  tenants  thereof  to  him,  the 
said  plaintiff,  aa  aforesaid,  and  in  which  he,  the  said  plaintiff,  was  so  interested, 
as  aforesaid,  heretofore,  to  wit,  on  the  1st  of  January,  1821,  and  from  thence 
for  a  long  space  of  time,  to  wit,  continually,  until  the  commencement  of  this 
suit,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  wrongfully  and 
r*2291  ^'^i^^^y  Buffered  and  permitted  the  "^said  buildings,  banks,  sea-shores, 
L  -1  and  mounds,  to  be  and  continue,  and  the  same,  during  all  the  time  afore- 
said, were  ruinous,  prostrate,  fallen  down,  washed  down,  out  of  repair,  and  in 
great  decay,  for  want  of  due,  needful,  proper,  and  necessary  repairing,  main- 
taining, and  supporting  of  the  same,  to  wit,  at  the  parish  aforesaid,  in  the 
county  aforesaid :  by  means  of  which  said  several  premises,  the  sea,  and  the 
waves  and  waters  thereof,  afterwards,  to  wit,  on  the  same  1st  of  January,  1821, 
and  on  divers  other  days  and  times  between  that  day  and  the  commencement  of 
thia  suit,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  ran  and  flowed 
with  great  force  and  violence  in,  upon,  under,  over,  and  against  the  said  several 
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messuages,  buildings,  and  closes  of  the  said  plaintiff,  and  in  which  he  was  so 
interested,  as  aforesaid,  and  thereby  then  and  there  greatly  inundated,  damaged, 
injured,  undermined,  washed  down,  beat  down,  prostrated,  levelled,  and  destroyed 
the  said  several  messuages  and  buildings,  and  the  materials  of  the  same  mes- 
suages and  buildings,  together  with  divers  cart-loads  of  the  earth  and  soil,  and 
divers  acres  of  the  said  several  closes,  were  washed  and  carried  away,  to  wit,  at 
the  parish  aforesaid,  in  the  county  aforesaid  :  by  means  of  which  said  several 
premises,  the  said  plaintiff  not  only  tost  and  was  deprived  of  the  use,  benefit, 
and  enjoyment,  of  his  said  messuages,  buildings,  and  closes  in  this  count  first 
above-mentioned,  but  was  also  thereby  then  and  there  greatly  injured,  prejudiced, 
and  aggrieved  in  his  reversionary  estate  and  interest  of  and  in  the  said  several 
messuages,  buildings,  and  closes  in  this  count  secondly  above-mentioned,  so 
being  in  the  possession  and  occupation  of  the  said  persons,  as  tenants  thereof 
to  the  said  plaintiff  as  aforesaid,  and  in  which  the  said  plaintiff  was  so  inte- 
rested as  aforesaid :  And  the  said  plaintiff  hath  been  and  is,  by  means  of  the 
premises  aforesaid,  ^otherwise  greatly  injured  and  damnified,  to  wit,  at  r^oorn 
the  parish  aforesaid,  in  the  county  aforesaid.  I-       •' 

There  were  other  counts  stating  a  liability  to  the  same  repairs  by  prescrip- 
tion ;  and  others,  stating  it  by  reason  of  the  possession  of  certain  closes.  The 
defendants  below  pleaded  the  general  issue. 

The  cause  came  on  to  be  tried  before  Littledale,  J.,  at  the  spring  assiies 
for  the  county  of  Dorset,  in  1828,  when  the  jury  found  a  verdict  for  the  plain- 
tiff below,  on  the  first  count  of  the  declaration,  with  100^.  damages,  and  were 
discharged  from  giving  any  verdict  upon  the  other  counts. 

In  Easter  term,  1828,  a  motion  in  arrest  of  judgment  was  made  in  the  Court 
of  Common  Pleas,  but  judgment  was  given  for  the  plaintiff  below.  See  5 
Bingh.  91. 

'  The  defendants  below  thereupon  brought  a  writ  of  error  in  the  Court  of  King'a 
Bench,  where  the  judgment  of  the  Court  of  Common  Pleas  was  affirmed.  See 
S  B.  &  Adol.  77. 

Upon  that  judgment  the  present  writ  of  error  was  brought;  on  the  ground, 

1.  That  no  liability,  by  reason  of  tenure,  was  created  by  the  charter  of  Charles 
I.,  nor  is  any  alleged  in  the  pleading :  Rex  v,  Kerrison,  1  M.  &  S.  435. 

2.  That  there  is  no  authority  for  the  liability  here  claimed ;  the  cases  cited 
by  the  Court  of  King's  Bench,  in  giving  judgment  in  this  case,  relating  to  lia- 
bilities by  reason  of  prescription :  Paine  v.  Patrich,  Carth.  191 ;  or  of  tenure : 
12  Hen.  7,  fol.  18 ;  or  of  acts  of  parliament :  Rex  v.  Inhabitants  of  Kent,  13 
East,  220 ;  Rex  v.  Inhabitants  of  Lindsey,  14  East,  317  ]  Rex  v.  Kerrison,  8 
M.  &  S.  526 ;  or  of  nuisances  to  public  rights  :  Rex  v.  Stoughton,  2  Saund.  157; 
and  not  to  any  liability  arising  from  the  acceptance  of  a  grant  from  the  king. 

♦3.  That  the  remedies  for  the  non-performance  of  such  repairs  as  are  r*oQn 
directed  by  the  charter  of  Charles  I.  are  pointed  out  by  the  act  of  43  L  ^  •* 
Eliz.  c.  4,  and  by  numerous  auChorities,  to  be  either  a  suit  in  the  Court  of  Chan- 
cery, to  compel  a  proper  application  of  the  funds  granted,  or  a  proceeding  on 
the  part  of  the  king  for  a  forfeiture  of  the  franchise.  4  Viner,  476,  and  the 
cases  there  collected;  Com.  Dig.  Franchises,  Y.  3. 

4.  That  the  occupier  of  lands  abutting  on  the  sea  are  primarily  liable  to  pro- 
tect them  from  the  sea :  and  the  liability  of  the  defendants  below  to  protect  the 
plaintiff  below  from  the  sea,  if  any  such  exists,  arises  from  the  agreement  im- 
plied from  their  acceptance  of  the  charter  of  Charles  I.  But  no  agreement  to 
become  liable  to  do  that  for  which  others  are  primarily  liable  will  subject  a 
party  to  an  indictment,  though  the  party  be  a  corporation  aggregate,  and  though 
a  Sufficient  consideration  for  the  agreement  be  shown,  and  though  the  public  in- 
terest is  concerned  :  Rex  v.  Mayor  of  Liverpool,  3  East,  86 ;  nor  will  such  agree- 
ment release  those  in  whom  such  primary  liability  exists :  Regina  v.  Duchess  of 
Buccleuch,  1  Salk.  358.  The  liability  of  the  defendants  below  to  an  indictment 
for  non-performance  of  the  repairs  in  question,  is  assumed;  in  the  judgment  of 
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the  Court  of  King's  Bench,  as  the  ground  on  which  the  right  of  action  for  spe* 
cial  damage  rests. 

5.  That  it  appears  by  the  statute  1  O.  4,  o.  99,  for  improving  and  maintain* 
ing  the  harbor  pier  or  cob  at  the  port  and  borough  of  Ljme  Regis,  that  the  funds 
mnted  by  the  charter  are  inadequate  to  the  repairs  directed :  it  seems,  there* 
lore,  absurd  to  suppose  that  any  private  prosecutor  or  plaintiff  should  be  able  to 
compel  the  application  of  the  funds  granted  by  the  king  for  public  purposes,  to 
p^ooty]  i^P^ire  beneficial  to  himself  ^individually,  while  repairs  required  for  the 
L  ^  ^  general  protection  of  the  town  and  port  are  left  undone.  If  the  reme- 
dies mentioned  in  the  third  reason  were  adopted,  the  application  of  the  funds 
granted  according  to  the  intention  of  the  king  in  granting  them,  would  be  a 
defence. 

For  the  plaintiff  below  it  was  contended,  that  every  breach  of  public  duty  or 
neglect  of  what  the  party  is  bound  to  perform,  working  wrong  or  loss  to  another, 
is  injurious  and  actionable ;  Sutton  v.  Johnstone,  1  T.  R.  493  ;  Russell  v.  Men 
of  Devon,  2  T.  R.  667. 

On  this  principle  is  founded  the  right  of  action  against  sheriffs,  justices,  con- 
stables, &c. ;  against  a  keeper  of  records  :  Herbert  v,  Paget,  1  Lev.  Rep,  64  ; 
against  a  ferryman,  for  neglecting  to  keep  his  boat :  Payne  v.  Partridge,  Show. 
255,  Carth.  191 ;  Churchman  v.  Tunstal,  Hardres,  162 ;  and  against  a  corpora- 
tion  for  not  repairing  a  creek  of  the  sea :  Mayor  of  Lynn  v.  Turner,  Cowp.  Rep. 
86.  By  the  charter  granted  to  the  defendants  below,  the  king  wills  that  the 
plaintiffs  shall  repair  the  sea  walls ;  they  accept  the  charter,  and  by  their  ac« 
ceptance  the  words  of  the  king  enure  as  a  covenant  by  the  defendants  below : 
Bret's  case,  Cro.  Jac.  899.  They  neglect  their  duty,  by  which  the  plaintiff 
below  sustains  serious  loss,  and  this  gives  him  a  right  of  action  against  them. 

The  duty  imposed  on  the  defendants  below  affects  the  public  interest,  and  the 
charter  is  granted  in  exercise  of  the  royal  prerogative,  and  is  not  like  the  inden- 
ture of  subjects. 

The  defendants  below  are  also  liable  by  reasons  of  their  tenure  of  the  town 
or  borough  :  Callis,  p.  117. 

P«nooi     '''They  are  also  liable  by  reason  of  their  possession  of  the  walls  them- 
I-  ^"^"^J selves:  Callis,  p.  115. 

The  declaration  sufficiently  alleges  both  these  liabilities,  and  does  not  aver  an 
obligation  more  extensive  than  the  duty  required  by  the  charter. 

The  opinion  of  the  Judges  was  now  delivered  by 

Park,  J.  The  question  proposed  by  your  Lordships  for  the  opinion  of  the 
Judges  is  as  follows  : 

The  declaration  in  an  action  on  the  case  against  a  corporation  states,  that  be* 
fore  the  committing  of  the  grievances  by  the  defendants,  the  king,  by  ^is  letters 
patent  duly  sealed,  did  give,  grant,  and  confirm  to  the  corporation  and  their  suc- 
cessors, the  borough  or  town  of  Lyme  Regis,  also  all  that  the  building  called 
the  pier-quay  or  cob  of  Lyme  Regis,  with  the  liberties,  franchises,  privileges  and 
immunities  to  the  same  town,  pier*quay  or  cob,  in  anywise  belonging,  to  the 
only  proper  use  and  behoof  of  the  corporation,  in  fee  farm  for  ever,  yielding  of . 
fee  farm  to  the  king,  as  in  the  letters  patent  mentioned ;  and  that  the  king 
thereby  released  to  the  corporation  part  of  an  ancient  farm  of  a  sum  of  money 
due  from  them  annually,  willing  that  the  corporation  should  be  thereof  acquitted, 
and  that  the  corporation  and  their  successors  all  and  singular  of  the  buildings, 
banks,  sea-shores,  and  all  other  mounds  and  ditches  within  the  said  borough,  or 
to  the  said  borough  in  any  wise  belonging  or  appertaining,  or  situate  between 
the  said  borough  and  the  sea,  and  also  the  said  building  called  the  pier-quay,  or 
the  cob,  at  their  own  costs  and  expenses  thenceforth  from  time  to  time  for  ever 
should  well  and  sufficiently  repair,  maintain,  and  support,  as  often  as  it  should 
be  necessary  or  expedient.  That  the  king  also  by  the  same  charter  granted  fines 
and  amerciaments  before  the  clerk  of  the  market  without  account,  and  a  license 
r^341  ^  ^^^  stones  within  the  borough  *and  parish  of  the  town,  out  of  the  sea 
■-        ^  and  on  the  sea-shore^  for  the  reparation  and  amendment  of  the  port^  and 
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the  Baid  pier-quay  or  cob,  and  other  necessary  reparations  and  common  works 
of  the  said  town  and  borough,  and  belonging  and  appertaining  to  the  buildings 
aforesaid.  The  declaration  then  avers  that  the  charter  was  duly  accepted,  and 
from  thence  hath  been  and  still  is  a  governing  charter  of  the  boroush,  and  that 
the  corporation  from  the  time  of  that  acceptance  hitherto  have  had,  held,  reoeired, 
and  enjoyed  all  the  benefits,  profits,  and  advantages  granted  to  them  by  the  said 
letters  patent.  It  then  proceeds  to  state  that  the  plaintiff  was,  at  the  time  of 
the  committing  of  the  grievances,  lawfully  possessed  of  a  messuage  and  land  in 
the  county  aforesaid,  to  wit,  in  the  said  borough,  which  were  before  and  at  those 
times  abutting  on  or  near  the  sea-shore.  That  a  building,  bank,  and  sea-Ahore 
within  the  borough,  a  building,  bank,  or  sea-shore  belonging  and  appertaining 
to  the  borough,  and  a  building,  bank,  or  sea-shore  situate  between  the  borough 
and  sea,  all  which  were  there  at  the  time  of  the  sealing  and  acceptance  of  the 
letters  patent,  and  at  the  time  of  the  committing  of  the  grievances,  and  at  the 
last-mentioned  time,  were  near  to,  and  constituted  and  formed,  and  were  a  pro- 
tection and  safeguard,  and  still  of  right  ought  to  be  so,  to  the  plaintiff's  mes- 
suage and  land  aforesaid,  and  then  hindered  the  sea  from  flowing  upon  and  over 
that  messuage  and  land ;  and  which  buildings,  banks,  sea-shores,  and  moands, 
the  defendants  were  at  those  times,  by  virtue  of  the  said  letters  patent  and  ac* 
oeptance,  liable  to  repair  at  their  own  proper  costs  and  charges,  as  often  as  it 
might  be  necessary  or  expedient  to  do  so. 

A  breach  is  then  assigned  that  the  corporation  wrongfully  permitted  the  said 
buildings,  banks,  sea-shores,  and  mounds,  to  be  out  of  repair,  for  want  of  due, 
proper,  and  necessary  repairing  of  the  same,  by  means  of  which  *the  pteoo^-i 
plaintiff's  house  and  land  was  inundated  and  injured.  ^        ^ 

After  a  verdict  upon  a  plea  of  not  guilty,  is  this  declaration  good,  and  does 
it  disclose  a  sufficient  cause  of  action  by  the  plaintiff  against  the  corporation  7 

In  order  to  make  this  declaration  good,  it  must  appear,  first,  that  the  corpo- 
ration are  under  a  legal  obligation  to  repair  the  place  in  question ;  secondly, 
that  such  obligation  is  matter  of  so  general  and  public  concern  that  an  indict- 
ment would  lie  against  the  corporation  for  non-repair ;  thirdly,  that  the  place 
in  question  is  out  of  repair ;  and  lastly,  that  the  plaintiff  has  sustained  some 
peculiar  damage  beyond  the  rest  of  the  king's  subjects  by  such  want  of  repair. 

The  third  and  last  requisites  are  admitted  to  be  averred  in  this  declaration, 
and  with  sufficient  words,  at  least  after  verdict. 

The  doubt  in  this  case  arises  upon  the  first  and  second  requisites.  With  re- 
gard to  the  first,  it  is  argued  that  the  corporation  have  not  by  acceptance  of  the 
charter  stated  in  the  declaration  incurred  any  legal  obligation  whatever  as  to 
the  repair  of  the  place  in  question  ;  that  the  charter  does  not  contain  a  grant 
on  condition  that  the  corporation  shall  repair,  but  merely  an  expression  of  the 
king's  will  that  they  shall  repair. 

Looking  at  the  words  of  the  charter,  as  stated  in  this  declaration,  we  are  of 
opinion  that  it  does  cast  upon  the  corporation  an  obligation  to  repair ;  which 
they,  by  accepting  the  charter,  have  adopted.  The  king  grants  and  confirms 
to  the  corporation  the  town  or  borough  and  pier,  with  the  liberties,  franchises, 
privileges,  and  immunities  to  the  same  belonging,  in  fee  farm  for  ever,  yielding 
of  fee  farm  to  the  king  as  therein  mentioned ;  and  the  king  remits  part  of  an 
ancient  rent,  willing  that  the  corporation  should  be  thereof  acquitted ;  and  then 
the  charter  goes  on  in  these  words,  *'  And  that  the  ^corporation  and  their  r^eooAi 
successors,  all  and  singular,  of  the  buildings,  banks,  sea-shores,  and  all  ^  ^ 
other  mounds  and  ditches  within  the  said  borough,  or  to  the  said  borough  in 
any  wise  belonging  or  appertaining,  or  situate  between  the  said  borough  and  the 
sea,  and  also  the  said  building  called  the  pier-quay  or  the  cob,  at  their  own 
costs  and  expenses  thenceforth  from  time  to  time  for  ever  should  well  and  suffi- 
ciently  repair,  maintain,  and  support,  as  often  as  it  should  be  necessary  or 
expedient." 

J^ow  these  words  are  undoubtedly  an  expression  of  the  king's  will  that  the 
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oorporation  should  repair;  bnt  tbey  are  not  the  less  a  condiiioii  on  that  aocount : 
on  the  oontrary,  they  show  the  oonsideration  for  the  grant,  the  motive  inducing 
the  king  to  make  the  grant,  and  consequently  the  terms  and  conditions  on  which 
the  grant  was  to  be  accepted.  What  effect  such  words  might  have  in  a  grant 
from  one  subject  to  another  it  is  not  necessary  to  determine  :  such  a  grant  be* 
tween  subjects  is  matter  of  contract  and  bargain,  strictly  so  speaking ;  but  a 

rDt  from  the  king  to  a  subject  is  matter  of  favor,  and  the  language  used  will 
found  to  vary  accordingly.  Independently  of  authorities  we  should  have 
come  to  this  conclusion,  but  the  case  of  Bret  v.  Cumberland,  Cro.  Jac.  521, 
seems  to  us  to  be  decisive  of  the  question.  That  was  an  action  of  covenant  by 
the  assignee  of  King  James  I.  against  the  executors  of  the  lessee  of  a  mill  under 
letters  patent  of  Queen  Elisabeth,  sealed  with  her  seal  only,  and  containing 
these  words  : — ''  Et  prasdictus  Willielmns  executores  et  assignati  sui  praedictum 
molendinum  et  domns  et  Sddificia  inde  sufficienter  reparabunt."  The  first  ques- 
tion was,  whether  these  words  in  the  letters  patent,  to  which  the  queen's  seal 
P2371  ^°l^  ^^^  affixed,  shall  enure  as  a  ^covenant  to  bind  the  lessee  and  his 
L  J  assigns ;  and  it  was  resolved  "  that  it  should,  for  the  lessee  takes  thereby, 
because  it  is  matter  of  record :  although  in  show  they  are  the  words  of  the 
lessor  only,  yet  he  accepting  thereof  and  enjoying  it,  it  is  as  well  his  covenant 
in  fact,  and  shall  bind  him  as  strongly  as  if  it  had  been  a  covenant  by  inden- 
ture." So  in  the  charter  in  question,  the  words  are  in  show  the  words  of  the 
king  only,  but  the  corporation  having  accepted  the  charter  and  enjoyed  the 
benefits  of  it,  as  is  averred  in  the  declaration,  they  are  as  strongly  bound  as  if 
they  had  covenanted  expressly  by  an  indenture. 

The  second  requisite  is,  in  truth,  that  upon  which  this  case  wholly  tumS| 
vis.,  that  the  obligation  must  be  matter  of  so  general  and  public  concern  that 
an  indictment  will  lie  for  the  breach  of  it.  Now  this  depends  principally  upon 
the  construction  which  ought  to  be  put  upon  the  words  of  the  charter.  They 
are  undoubtedly  of  a  very  general  nature, — ''  All  and  singular  the  buildings, 
hanks,  sea-shores,  and  all  other  mounds  and  ditches  within  the  said  borough,  or 
to  the  said  borough  belonging,  or  situate  between  the  said  borough  and  the 
lea."  It  is  asked,  do  these  words  embrace  every  little  ditch  or  bank  within  the 
limits  of  the  borough,  whether  public  or  private ;  and,  if  not,-  where  is  the 
limit?  The  answer  is,  that  they  embrace  only  such  buildings,  banks,  sea- 
shores, mounds,  and  ditches  within  or  belonging  to  the  borough,  or  situate  be- 
tween the  borough  and  the  sea,  as  form  part  of  the  defences  and  safeguard  of 
the  borough  against  the  encroachments  of  the  sea.  This  may  be  gathered  from 
the  context,  from  the  word  '<  sea-shores,"  from  the  expression  *'  situate  between 
the  borough  and  the  sea,"  from  the  obvious  intention  and  scope  of  the  charteri 
as  stated  in  the  declaration.  It  seems  to  us  that  such  construction  and  limita- 
r*2381  ^^^^  ^^  ^^^  words  is  necessary  in  order  to  give  this  part  of  the  ^charter 
^  -^  any  meaning,  and  that  no  violence  is  done,  either  to  the  grammatical  or 
reasonable  sense  of  the  words  by  such  construction. 

If  so,  the  next  question  which  arises  is,  whether  the  keeping  up  the  sea  de- 
fences of  a  town  or  borough  is  matter  of  general  and  public  concern.  It  is  said 
that  the  repair  of  a  highway  or  a  bridge  is  matter  of  public  concern,  because  all 
the  king's  subjects  may  have  occasion  to  use  it.  And  why  may  not  all  the 
king's  subjects  have  occasion  to  reside  in,  or  to  pass  through,  the  town  and 
borough  of  Lyme  ?  It  may  be  difficult  to  define  precisely  over  what  quantity 
of  land,  or  to  how  large  a  district,  any  benefit  must  be  extended  in  order  to 
render  such  benefit  a  matter  of  general  and  public  concern ;  but  surely  no  danger 
or  inconvenience  can  arise  from  holding  that  it  is  sufficient  if  such  benefit  ex- 
tend to  a  whole  town  or  borough.  But  it  is  said  that,  even  if  the  repair  of  the 
sea  defences  of  a  town  or  borough  be  matter  of  seneral  and  public  eoncem,  yet 
that  the  declaration  in  this  case  does  not  show  that  the  particular  '<  buildings, 
banks,  sea-shores,  mounds,  or  ditches,"  alleged  to  be  out  of  repair,  are  part  of 
the  sea  defences  of  the  borough,  nor  is  it  expressly  averred  that  the  public  had 
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any  interest  in  them.  The  answer  is,  that  the  huildings,  banks,  sea-shores, 
mounds,  or  ditches  in  question,  are  described  in  the  declaration  in  the  very 
words  used  in  the  charter,  as  set  out  in  the  declaration,  and  are  expressly  averred 
to  have  been  in  existence  at  the  time  when  the  charter  was  granted  and  accepted; 
and  it  is  also  expressly  averred  that  the  corporation  were  liable  under  the  charter 
to  repair  them.  Now  these  words  in  the  averment  of  the  declaration  must  be 
understood  in  the  same  sense  as  the  same  words  in  the  charter ;  and  as  we  are 
of  opinion  that  the  true  construction  of  them  in  the  charter  is  to  understand 
them  as  limited  to  the  sea  defences  of  the  borough,  so  '''we  think  that  rto^q-i 
they  are  to  be  taken  to  have  the  same  meaning  in  the  declaration,  and  ^  -' 
to  have  tl^e  same  effect  as  if  the  buildings,  banks,  sea-shores,  mounds,  or  ditches 
in  question,  were  expressly  averred  to  be  part  of  the  defences  and  safeguards  of 
the  borough  and  town  against  the  encroachmenta  of  the  sea. 

And  this  opinion  is  further  strengthened  by  the  circumstance  that  the  present 
objection  arises  after  verdict.  The  effect  of  a  verdict  in  curing  defects  in  the 
pleadings  at  common  law  is  stated  correctly  in  one  of  the  last  cases  on  the  sub- 
ject, viz.,  that  of  Jackson  u,  Pesked,  1  M.  &  S.  234.  There  Lord  Ellenborouoh 
said : — "  Where  a  matter  is  so  essentially  necessary  to  bo  proved,  that  had  it  not 
been  given  in  evidence,  the  jury  could  not  have  given  such  a  verdict,  there  the 
want  of  stating  that  matter  in  express  terms  in  a  declaration,  provided  that  it 
contains  terms  sufficiently  general  to  comprehend  it  in  fair  and  reasonable  intend- 
ment, will  be  cured  by  verdict;  and  where  a  general  allegation  must,  in  fair 
construction,  so  far  require  to  be  restricted,  that  no  judge  and  no  jury  could 
have  properly  treated  it  in  an  unrestrained  sense,  it  may  reasonably  be  presumed, 
after  a  verdict,  that  it  was  so  restrained  at  the  trial ;  but,  unless  the  allegation 
is  of  such  a  nature  that'  it  would  have  been  doing  violence  to  the  terms,  as  ap- 
plied to  the  subject-matter,  to  have  treated  it  as  unrestrained,  we  are  not  aware 
of  any  authority  which  will  warrant  us  in  presuming  that  it  was  considered  as 
restraint  merely  because,  in  the  extreme  latitude  of  the  terms,  such  a  sense 
might  be  affixed  to  them."  Here  we  think  that  the  allegations  of  the  declara- 
tion, as  applied  to  the  subject-matter,  do  by  reasonable  intendment  show  that  the 
buildings  banks,  mounds,  and  ditches  in  question  were  part  of  the  defences  and 
safeguards  of  the  town  and  borough  against  the  '''encroachments  of  the  rMAM 
sea,  and  particularly  of  that  part  of  the  town  and  borough  in  which  the  I-  -' 
plaintiff's  property  is  situated.  The  declaration,  therefore,  shows  a  eharter  casting 
an  obligation  on  the  corporation  to  do  repairs  of  general  and  public  concern,  and 
avers  that  they  have  omitted  to  do  such  repairs,  and  that  the  plaintiff  has  there- 
by sustained  special  damage.  It  is  not,  indeed,  shown  that  the  plaintiff's  house 
existed  at  the  time  when  the  charter  was  granted ;  neither  can  this  be  necessary; 
for  if  the  obligation  to  repair  be  of  a  public  nature  concerning  the  whole  bo- 
rough, the  whole  borough  has  a  right  to  be  protected,  and  it  is  immaterial 
whether  the  inundation  affects  the  lands,  or  houses  at  any  time  erected  on  those 
lands. 

It  is  however,  further  urged,  that  whatever  engagement  the  corporation  may 
be  under  as  between  them  and  the  crown,  so  as  to  render  them  liable  either  to 
a  forfeiture  of  their  charter,  or  any  other  proceeding  by  the  crown,  yet  that  no 
stranger  can  take  advantage  of  such  engagement  and  maintain  an  action.  It  is 
admitted  that  if  their  liability  arose  by  prescription,  they  would  be  indictable, 
and  also  an  action  would  lie  for  special  damage,  as  in  The  Mayor,  &c.,  of  Lynn  v. 
Turner,  Cowp.  86,  Churchman  v.  Tunstal,  Hardr.  162,  Payne  v.  Partridge,  Show. 
255,  Carth.  191,  and  many  other  authorities,  which  it  is  unnecessary  to  cite,  be- 
cause it  is  clear  and  undoubted  law  that,  wherever  an  indictment  lies  for  non- 
repair, an  action  on  the  case  will  lie  at  the  suit  of  a  party  sustaining  any  peculiar 
damage.  Now,  we  are  unable  to  see  any  sound  distinction  between  a  liability 
by  prescription,  and  a  liability  arising  within  time  of  memory,  but  legally  created. 
Wo  do  not  say  that  prescription  necessarily  implies  a  charter  or  grant,  but  it 


240]      Regul^  Generales,  T,  V.  1834,      623 

p^Q4  II  necessarily  implies  *8ome  legal  origin,  and  charter  would  be  a  legal  origin. 
■-  -'  Suppose  that  a  prescriptive  obligation  were  alleged,  and  that  a  charter 
granted  before  time  of  memory  were  produced,  and  so  the  legal  origin  were 
shown,  would  that  destroy  the  prescription  ?  Certainly  not.  Would  the  obliga- 
tion arising  from  that  charter  have  been  less  binding  within  a  few  years  after  it 
was  granted,  than  it  is  now,  after  a  great  lapse  of  time  ?  Certainly  not.  If, 
then^  the  origin  bo  legal,  how  can  it  be  important  when  it  took  place  ?  We  do 
not  go  the  length  of  saying  that  a  stranger  can  take  advantage  of  an  agreement 
between  A.  and  6.  nor  even  of  a  charter  granted  by  the  King,  where  no  matter 
of  general  and  public  concern  is  involved  i  but  where  that  is  the  case,  and  the 
king,  for  the  benefit  of  the  public,  has  made  a  certain  grant,  imposing  certain 
public  duties,  and  that  grant  has  been  accepted,  we  are  of  opinion  that  the  public 
may  enforce  the  performance  of  those  duties  by  indictment,  and  individuals 
peculiarly  injured,  by  action.  If  it  were  otherwise,  many  inconveniences  would 
follow.  Among  them,  in  the  case  in  question,  is  this  :  that  as  the  duty  and  the 
right  to  repair  the  sea  defences  of  the  town  and  borough  is  cast  upon  the  cor- 
poration, no  other  person  would  be  justified  in  interfering  and  doing  repairs, 
however  necessary,  or,  at  all  events,  not  until  the  corporation  had  been  called 
upon,  and  neglected  to  do  them  :  The  Earl  of  Lonsdale  v.  Nelson,  2  B.  &  C.  302 ; 
and  it  is  doubtful,  whether  he  would  be  justified  even  then,  the  proper  remedy 
being,  as  there  stated,  by  indictment  or  action ;  for  nuisances  of  omission  cannot  * 
in  general  be  abated. 

Two  of  the  Judges  have  entertained  considerable  doubts  whether  the  declara- 
tion contains  sufficient  words  in  this  case  to  show  that  the  mounds  or  banks 
p^n^Q-i  were  of  such  public  benefit  as  that  an  indictment  would  lie  for  not  '''re- 
*-  -^  pairing  them  ;  but  agreeing  in  the  general  view'  of  the  law,  they,  as  well 
as  the  rest  of  the  Judges  who  heard  the  argument,  are  of  opinion  that  the  ques- 
tion proposed  by  your  liordships  must  be  answered  in  the  affirmative,  and  that 
the  declaration  is  sufficient.  Judgment  affirmed. 


REGUL^  GENERALES. 

It  18  OBDEBED,  That  from  and  after  the  last  day  of  this  term,  where  such 
parts  of  the  affidavit,  verifying  the  certificate  of  acknowledgment,  taken  in 
pursuance  of  the  late  act  of  parliament,  respecting  fines  and  recoveries,  as  state 
'Uhe  deponent's  knowledge  of  the  party  making  the  acknowledgment,  and  her 
being  of  full  age,"  cannot  be  deposed  to  by  a  commissioner,  or  by  an  attorney 
or  solicitor,  the  same  may  be  deposed  to  by  some  other  person,  whom  the  person 
before  whom  the  affidavit  shall  be  made  shall  consider  competent  so  to  do. 

And  it  is  further  ordered.  That  where  more  than  one  married  woman 
shall  at  the  same  time  acknowledge  the  same  deed,  respecting  the  same  property, 
the  fees  directed  by  the  said  rules  to  be  takcn^  shall  be  taken  for  the  first  ac- 
knowledgment only. 

And  the  fees  to  be  taken  for  the  other  acknowledgment  or  acknowledgments, 
how  many  soever  the  same  may  be,  shall  be  one-half  of  the  original  fees,  and 
80  also,  where  the  same  married  woman  shall  at  the  same  time  acknowledge 
more  than  one  deed  respecting  the  same  property. 

r*24^1  '^^^  where,  in  either  of  the  above  cases,  there  shall  be  "^more  than  one 
*•  ^  acknowledgment,  all  such  acknowledgments  may  be  included  in  one  cer- 
tificate and  affidavit. 

In  every  case  the  acknowledgment  of  a  lease  and  release  shall  be  considered 
and  paid  for  as  one  acknowledgment  only. 

N.  C.  TiNDAL. 

J.  A.  Park. 
J.  Oaselee. 

J.  B.  BOSANQUST. 
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MEMORANDUM.  i 

! 

On  the  7tb  of  July,  Frederic  Thetiger,  of  the  Inner  Temple,  Esqnire,  was 
appointed  his  Majesty's  counsel ',  and  Matthew  Davenport  HUl^  of  Lincoln's  Ion, 
Esquire,  received  a  patent  of  precedence,  to  rank  next  after  Mr.  Thesiger.  Also, 
on  the  same  day,  William  ErU^  of  the  Inner  Temple,  EsquirOi  was  appointed 
his  Majesty's  counsel. 

On  the  2d  of  August,  Oresswdl  CresgweU,  of  the  Inner  Temple,  Esquire,  was 
also  appointed  one  of  his  Majesty's  counsel. 


BND  Of  TRINITT  VACATION. 


NEW   CASES 

IM  TBS 

COURT   OF    COMMON    PLEAS, 

OTHER   COURTS. 


IN  THE  FIFTH  YEAR  OF  THE  REIGN  OF  WILLUM  IV. 


The  Judges  who  sat  in  Banc  during  this  term  were, 

TINDAL,  C.  J.,  VAUGHAN,  J., 

GASELEE,  J.,  BOSANQUET,  J. 


POCOCK  V.  MASON.    Nov.  4. 

Omission  of  the  words  '*  the*'  and  <*  by"  in  the  copj  of  the  writ  of  oapias  prescribed  hj 
the  schedule  2  W.  4,  c.  89,  Held,  not  to  inyalidate  an  arrest 

R.  F.  Bichards  moved  to  discharge  the  defendant  from  custody  on  entering 
a  common  appearance,  because  the  copy  of  the  capias  served  upon  him  at  the 
time  of  the  arrest,  did  not  correspond  with  the  form  prescribed  for  that  writ  in 
the  schedule  of  2  W.  4,  c.  89,  but  omitted  the  article  <<  the"  and  the  preposition 
"  by''  in  the  mandate  to  the  sheriff  touching  the  return. 

The  copy  ran,  <<  after  execution  hereof,"  instead  of  ''  after  the  execution 
hereof;"  and,  <<  by  order  of  the  said  court,  or  any  judge  thereof,"  instead  of 
"  bj  order  of  the  said  court,  or  by  any  judge  thereof."     [Tindal,  G.  J.    The 


r^oAOi  fixpfOMions  are  equivalent ;  there  is  no  ^alteration  in  the  meaning.} 
I  ^4oj  rp^  ascertain  whether  or  not  an  unfaithful  copy  produces  any  alteration 
in  the  meaning,  supposes  an  exertion  of  intellect  which  it  may  be  inconvenient 
to  require  at  the  hands  of  those  who  serve  the  copy.  It  was  to  obviate  this 
inconvenience,  that  the  legislature  has  given  a  form,  and  required  that  it  should 
be  pursued.  Nothing  but  ordinary  care  is  necessary  for  taking  the  copy ;  and 
to  relax  the  rule  will  encourage  looseness,  and  open  a  door  to  endless  discussion. 
Accordingly  the  courts  have  hitherto  required  a  literal  compliance  with  the 
foim  :  see  Lindredge  v,  Boe,  ante,  p.  6,  and  Price  v.  Huxley,  2  Cr.  &  Mee.  211. 
But 

The  Court  held,  that  thb  was,  in  substance,  a  copy;  and  Bichards 

Took  nothing. 

BAKER  and  Wife,  Executrix  of  HUTCHINS,  v.  GOSTLINa.    Nov.  7. 

Plaintiff,  a  leaseholder,  in  consideration  of  100^,  and  a  yearly  sun  of  76^  payable  quar- 
terly, by  indenture  under-demised  and  leased  to  defenduit  certaia  premises  for  a 
Vol.  XXVIL-40 
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longer  term  than  plaintiff  had  in  them  himself:  Held,  that  a  oonnterpart  of  this  in- 
denture, executed  bj  defendant  only,  and  bearing  only  a  80«.  stamp,  was  not  admis- 
sible in  eTidence  to  support  an  allegation  of  assignment,  on  which  defendant  had 
taken  issue. 

The  plaintiffs  declared,  amongst  other  things,  that  the  testator  Hutchins,  being 
possessed  of  a  messuage  for  the  residue  of  a  term  of  thirty-one  years,  commencing 
on  the  25th  of  Decenaber,  1823,  by  an  indenture  of  the  17th  of  December,  1825, 
between  himself  and  the  defendant,  in  consideration  of  100^.,  and  the  yearly 
sum  and  covenants  mentioned  in  the  indenture,  assigned  the  ^messuage  rMiT\ 
to  the  defendant  for  the  residue  of  the  term  of  years  then  to  come.  ^       ^ 

Upon  this  allegation  of  assignment,  the  defendant  look  issue. 

At  the  trial  l^fore  Yauqhan,  J.,  the  plaintiffs,  to  prove  the  assignment, 
^ve  in  evidence,  first,  an  indenture  of  the  1st  of  August,  1824,  between  Sir 
Kichard  Sutton  of  the  one  part,  and  the  testator  Hutchins  of  the  other,  by  which 
Sir  R.  Sutton  demised  the  premises  in  question  to  Hutchins  for  thirty-one  yean 
from  the  25th  of  December,  1828,  at  the  yearly  rent  of  35^. 

They  then  put  in  the  counterpart  of  the  indenture  of  the  17th  of  December, 
1825,  between  Hutchins  of  the  one  part,  and  the  defendant  of  the  other.  By 
that  indenture,  in  consideration  of  100/.,  and  the  yearly  rent  or  sum  and  cove- 
nants therein-mentioned,  Hutchins  under-demised  and  leased  to  the  defendant 
the  premises  in  question,  to  hold  from  the  29th  of  September,  1825,  for  thirty 
years,  yielding  and  paying  the  yearly  rent  or  sum  of  75/.  by  equal  quarterly 
payments.  The  counterpart  was  st«mpd  with  one  stamp  of  30s.  and  two  of 
20s.  each,  conformable  to  its  length,  and  signed  by  the  defendant  only. 

The  defendant's  entry  was  admitted. 

On  the  part  of  the  defendant,  it  was  objected  that,  if  the  deed  between  Hat- 
chins  and  the  defendant  were,  as  it  purported^  to  be,  a  lease,  it  did  not  prove 
the  alleged  assignment ;  if  it  were  an  assignment,  it  was  not  admissible,  as  not 
having  an  ad  valorem  assignment  stamp  charged  upon  the  whole  consideration 
expressed  for  the  assignment;  viz.,  the  100/.  paid  down,  and  the  improved  rent 
reserved.  The  deed,  however,  was  received  in  evidence ;  and  a  verdict  was 
found  for  the  plaintiffs,  with  leave  for  the  defendant  to  move  to  set  it  aside,  and 
enter  a  nonsuit  on  the  above  objection.  r*248l 

*  Coleridge^  Serjt,  having  obtained  a  rule  nisi  accordingly,  ^       ■* 

Stephen^  Serjt.,  and  Geotye,  showed  cause.  The  deed  was  properly  received 
in  evidence,  not  as  being  in  itself  an  assignment  or  conclusive  proof  of  an 
assignment,  but  as  being  in  connexion  with  the  original  lease  from  Sutton,  and 
the  entry  of  the  defendant,  evidentiary  of  an  assignment.  Each  of  the  deeds 
was  on  the  face  of  it  a  lease,  and  was  therefore  properly  stamped  with  a  lease 
stamp ;  the  joint  effect  of  the  two  was  to  show  an  assignment;  but  they  could 
DOt^  with  propriety,  have  borne  any  stamp  but  such  as  the  language  of  each, 
taken  by  itself,  would  warrant.  In  Price  v,  Thomas,  2  B.  &  Adoh  218,  bj 
indenture  in  the  form,  and  containing  the  usual  covenants  of  a  lease,  A.  demised 
premises  to  B.,  and  B.  and  G.  covenanted  to  pay  the  rent ;  but  G.  was  not  other- 
wise referred  to  in  the  instrument.  In  an  Wtion  against  G.,  on  the  covenant  to 
pay  rent,  it  was  held  that  the  indenture  was  available  against  him,  thoagh 
stamped  as  a  lease  only,  and  that  a  deed  stamp  was  unnecessary. 

Secondly,  even  if  the  legal  effect  of  the  deed  of  December,  1825,  executed 
by  Hutchins,  was,  of  itself,  to  operate  as  an  assignment,  there  was  no  inconsis* 
tency  in  styling  it,  for  the  technical  purposes  of  pleading,  an  assignment;  and 
at  the  same  time  treating  it,  for  fiscal  purposes,  as  merely  a  lease.  In  affixing 
the  charge  under  the  stamp  act,  the  Gourt  looks  to  the  express  language,  and 
not  the  legal  effect  of  the  instrument :  Doc  d.  Kettle  v.  Lewis,  10  B.  &  C.  673 ; 
and  upon  this  principle  it  was  declared,  at  the  stamp  office,  with  respect  to  this 
identical  deed,  that  a  more  proper  stamp  than  the  present  could  not  be  affixed.' 

I  This  was  stated  in  an  affidavit 
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r^491  ^^  ^^^  instrnment  be  once  correctly  stamped  '^for  fiscal  purposes,  the 
I-  ^  object  of  the  stamp  act  is  attained,  and  the  instrument  is  in  a  condition 
to  be  exhibited  for  legal  purposes,  under  whatever  circumstances  may  arise. 

Again,  assuming  the  deed  of  Deoember,  1825,  executed  by  Bufchins^  to  be  an 
assignment,  and  to  require  an  assignment  stamp,  the  deed  executed  by  the  de- 
fendant was  the  counterpart  of  the  assignment,  and,  as  such,  was  properly 
stamped.  For  all  the  parts  of  a  deed  constitute  but  one  deed ;  Com.  Dig.  Faite, 
D.  1,2,  3;  2  Bl.  Com.;  and  30«.  was  a  sufficient  stamp  for  the  assignment;  the 
purchase  or  consideration-money  expressed,  being  under  160^.  If  the  improved 
rent  for  thirty  years  were  to  be  deemed  part  of  the  consideration-money  for  the 
purposes  of  the  stamp  act,  the  stamp  on  the  transfer  of  this  small  property  would 
amount  to  2bL ;  and  if  the  counterpart  of  the  assignment  were  to  be  classed 
under  the  head  in  the  schedule,  '<  Deeds  not  otherwise  charged,"  the  stamp  on 
the  counterpart  would  be  1/.  15«.,  when  the  stamp  on  the  original  assignment 
was  only  80«.,  which  could  never  have  been  inte^^ded  by  the  legislature.  The 
Courts  put  a  mitigated,  and  not  a  strained  construction,  on  the  stamp  act.  Boase 
V,  Jackson,  3  B.  &  B.  185;  Robinson  v.  Macdonnell,5  M.  &  S.  228;^Blandy  v. 
Herbert,  9  B.  &  G.  396;  Duck  v,  Braddyll,  13  Price,  455;  Paul  v.  Meek,  2  Y. 
k  J.  106;  Burleigh  v,  Stibbs,  5  T.  R.  465;  Roe  v,  Davis,  7  East,  363;  Mayor 
of  Carlisle  v.  Blaniire,  8  East,  487 ;  Boone  v.  Michel,  1  B.  &  C  18. 

OoUrtdge,  in  support  of  the  double  ad  valorem  charge  upon  such  a  deed  as 
the  present,  referred  to  the  schedule,  55  6.  3,  c.  184. 

r^501  **  Lease,  or  tack  of  any  lands,  hereditaments,  or  ^heritable  subjects, 
I-  -'  granted  in  consideration  of  a  sum  of  money  by  way  of  fine,  premium,  or 
grassum,  and  also  of  a  yearly  rent  amounting  to  20/.  or  upwards  (save  and  ex- 
cept the  leases  and  tacks  hereinbefore  exempted) : — Both  the  ad  valorem  duties 
payable  for  a  lease  in  consideration  of  a  fine  only,  and  for  a  lease  in  considera- 
tion of  a  rent  only  of  the  same  amount :" 

But  contended  that,  at  all  events,  there  being  no  charge  in  the  stamp  act  for 
a  counterpart  of  an  assignment,  the  deed  must  fall  under  the  head,  "  Deed  not 
otherwise  charged;"  in  which  case  the  stamp  would  be  1/.  lbs.  instead  of  II. 
10«.,  independently  of  the  two  20s.  stamps  for  additional  length. 

TiNDAL,  G.  J.  The  plaintiff  and  his  wife,  as  executrix  of  Hutchins,  state,  in 
the  declaration,  that  Hutchins,  being  possessed  of  a  messuage,  &c.,  for  the  resi- 
due of  a  term  of  thirty-one  years,  commencing  from  the  25th  of  December,  1823| 
by  an  indenture  of  the  17th  of  December,  1825,  between  himself  and  the  defen- 
dant, in  consideration  of  100/.,  und  the  yearly  sum  and  covenants  mentioned  in 
the  latter  indenture,  assigned  the  messuage  to  the  defendant  for  the  residue  of 
the  term  of  years  then  to  come.  The  defendant  puts  in  issue  the  fact  of  assign- 
ment; and,  at  the  trial  of  the  cause,  the  deed  in  question  is  given  in  evidence 
to  prove  the  affirmative  of  that  issue.  The  deed  appears  to  be  executed  by  the 
defendant  only,  and  contains  a  demise  of  the  premises  in  question  from 
Hutchins  to  the  defendant,  in  consideration  of  100/.,  to  hold  for  thirty  years, 
from  the  29th  of  September  1825,  yielding  and  paying  the  rent  or  yearly  sum 
of  75/.  bv  equal  quarterly  payments. 

It  is  then  objected,  on  the  part  of  the  defendant,  that  the  deed  is  improperly 
stamped.  It  bears  a  stamp  of  1/.  lOs.,  and  the  question  is,  whether  this  is  the 
r^5l1  '^"'P  i'®quirc<^  ^^^  8u<^b  ^  ^^^^  by  ^hc  provisions  of  the  *stamp  act.  The 
I-  ^  deed  cannot  be  considered  as  an  assignment,  because  it  is  not  executed 
by  Hutchins  himself.  It  is  useless,  therefore,  to  consider  what  would  be  the 
proper  stamp  if  the  deed  were  an  assignment.  The  defendant  contends  that, 
at  all  events,  it  comes  under  the  head  in  the  stamp  act  of  "  Deed  not  otherwise, 
charged,"  and  that  the  stamp  should  have  been  1/.  15«.  We  must,  therefore, 
consider  whether  the  deed  could  have  been  otherwise  charged.  The  plaintiffs 
say  it  might  have  been  charged  either  as  a  counterpart  of  an  assignment  or  a 
counterpart  of  a  lease.  But  we  think  we  are  not  at  liberty  to  call  it  a  counter- 
part of  an  assignment,  because,  under  the  head  Conyktance,  in  the  schedule 
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of  the  stamp  act,  whiob  speoifiea  assigniDeiit  among  other  forms  of  oonveyance, 
there  is  no  mention  of  any  counterpart  of  assignment,  whereas,  under  the  head 
Lease,  it  is  expressly  provided  that  the  counterpart  shall  be  charged  in  the 
manner  there  pointed  out.  When  we  see,  therefore,  that  the  charge  for  a  coun- 
terpart is  provided  for  in  the  instance  of  a  lease,  and  is  omitted  in  the  instance 
of  an  assignment,  we  cannot  think  that  there  was  any  intention  in  the  legisla- 
ture to  charge  such  an  instrument  as  the  present  as  a  counterpart  of  an  assign- 
ment. Is  it,  then,  a  counterpart  of  a  lease  ?  I  have  no  hesitation  in  calling  it 
such;  but  the  plaintiffs,  in  their  declaration,  have  called  it  an  assignment: 
issue  has  been  taken  on  the  fact  of  assignment ;  and  this  deed  has  been  put  in 
to  prove  that  issue.  When  the  party  himself  has  treated  it  as  an  assignment ; 
I  do  not  see  how  the  objection  is  to  be  got  over,  because,  if  he  calls  it  a  lease, 
he  has  not  proved  his  issue.  I  regret  the  decision  to  which  we  are  obliged  to 
come,  but  we  must  adhere  to  the  uniform  construction  of  the  stamp  act. 

Oabelee,  J.  As  the  partv  himself  has  treated  the  instrument  as  an  assign- 
ment, the  objection  must  prevail.  *The  instrument,  without  an  assign-  r^2521 
ment  stamp,  is  no  proof  of  an  assignment.  ^       -' 

Yauohan,  J.  I  am  reluctantly  constrained  to  concur;  for  as  no  fraud  was  in- 
tended, the  hardship  on  the  party  is  great.  But  the  issue  has  not  been  proved 
by  the  production  of  a  deed  with  the  proper  stamp. 

BosANQUET,  J.  I  am  of  the  same  opinion.  It  is  a  matter  of  regret^  when 
we  are  bound  to  decide  on  a  stamp  law  contrary  to  the  justice  of  the  case.  Bat 
here,  the  plaintiffs  have  declared  on  an  assignment  of  the  residue  of  a  term;  the 
defendant  denies  any  such  assignment,  and  the  parties  come  to  trial  to  settle 
that  point  In  order  to  prove  the  issue,  a  deed  is  put  in  which  is  not  an  as* 
signment  It  is  said,  it  is  the  counterpart  of  an  assignment.  If  so,  it  requires 
some  stamp,  and  the  stamp  act  imposes  on  deeds  not  otherwise  charged,  a  stamp 
of  11.  15«.  It  cannot  be  said  that  there  is  any  charge  of  1/.  10«.  for  sneh  a 
deed  as  this;  for  although  the  act  specifies  a  counterpart  of  a  lease,  there  is  no 
mention  of  any  such  deed  as  a  counterpart  of  an  assignment.  The  circumstance, 
that  by  such  a  construction  of  the  act  a  higher  charge  is  imposed  on  the  coan- 
terpart  than  on  the  original,  is  by  no  means  conclusive  against  the  charge,  as 
the  result  of  the  schedule  in  all  its  details  might  not  have  been  foreseen. 
Enle  absolute  for  a  nonsuit,  the  plaintiffs  not  to  be  liable  to  costs. 


•DOE  dem.  ASHMAN  v.  ROE.    Nov,  7.  [*258] 

A  declaraUon  in  ejectment  need  not  he  entitled  of  a  term,  or  of  a  particular  day  as  of 
a  term.     It  ia  sufficient  if  it  be  entitled  of  a  particular  day. 

The  declaration  was  entitled,  <<  In  the  Common  Pleas,  June  12th,  1834." 
The  notice  to  the  tenant  was  to  appear  within  the  first  four  days  of  next 

Michaelmas  term :  it  bore  date  on  the  15th  of  October,  and  was  served  on  the  17th. 
T,  D.  Whadey  now  moving  for  judgment  against  the  casual  ejector, 
The  officer  of  the  Court,  conceiving  that  the  rules  of  Michaelmas  3  W.  4,  did 

not  apply  to  the  action  of  ejectment,  objected,  that  the  declaration  should  have 

been  entitled  of  some  term,  or  if  of  a  particular  day,  as  of  some  term.     But 
The  Court  held  the  declaration  to  be  sufficiently  entitled,  and  granted  the  rale 

prayed  for. 

FINCH  V,  BROOK.    Nov.  12. 

On  a  plea  of  tender  of  11.  12«.  M.  the  jury  found  apecially,  that  defendant's  attoraej 
called  on  plaintiff,  and  said,  *<  I  come  to  pay  you  1/.  129.  6d  which  defendant  owes 
you ;"  that  the  attorney  pat  hia  hand  in  hia  pocket,  but  did  not  produce  the  monej; 
that  plaintiff  aaid,  « I  can't  take  it,  the  matter  is  now  in  the  handa  of  my  attorney:" 
Held,  npon  writ  of  falae  judgment,  that  each  finding  did  not  warrant  a  Judgment  for 
defendant. 

This  was  a  writ  of  false  judgment  from  the  county  court  of  Cambridgeshire^ 
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where,  to  debt  for  goods  sold,  the  defendant  pleaded  nil  debet,  except  as  to  1/. 
12«.  M.y  parcel  of  the  demand ;  and  as  to  that  sum,  that,  after  the  time  when 

r*2541  ^^^  ^^  "^°^  ^^  ^^'  ^^''  ^^''  ^P'^'^^  ^^-j  became  due  and  payable,  and 
I-  ^  before  the  exhibiting  of  the  bill  of  the  plaintiff  in  that  behalf,  to  wit, 
on,  &c.,  at,  &c.,  and  within  the  jurisdiction  aforesaid,  the  defendant  was  ready 
and  willing,  and  then  and  there  tendered  and  offered  to  the  plaintiff,  to  pay 
the  plaintiff  the  said  sum  of  1/.  12«.  bd.,  parcel,  &c.,  to  receive  which  of  the 
defendant  the  plaintiff  then  and  there  wholly  refused.  Upon  which,  issue  being 
joined,  the  jury  found, 

That  the  defendant  did  not  owe  any  part  of  the  money  demanded,  except  as 
to  the  said  sum' of  1/.  12«.  bd.,  parcel,  &c. ;  and  as  to  the  said  sum  of  l^.  12«. 
bd.,  parcel,  &c.,  that  Richard  Tabram,  the  attorney  of  the  defendant,  by  the 
direction  and  on  the  behalf  of  the  defendant,  on  the  25th  of  May,  1833,  and  be- 
fore the  levying  of  the  said  plaint  by  the  plaintiff,  called  at  the  plaintiff's  shop 
in  Cambridge,  to  pay  the  said  sum  of  1^.  12«.  5c/.,  parcel,  &c.,  and  bad  the 
money  in  his  pocket  for  that  purpose.  That  Tdbram  then  and  there  saw  the 
plaintiff  in  his  shop,  and  addressed  him,  and  said  that  he,  Tabram,  had  called 
on  the  plaintiff  to  pay  him  a  debt  of  1/.  12«.  5</.,  which  the  defendant  owed 
to  him;  that  Tabram  mentioned  that  precise  sum  to  the  plaintiff,  and  that 
Tabramy  at  the  same  time,  put  his  hand  in  his  pocket  for  the  purpose  of 
taking  out  the  said  money,  but  did  not  actually  produce  the  same :  whereupon 
the  plaintiff,  in  answer,  said,  "  I  can't  take  it  (^meaning  the  said  1^.  12s.  5r/.), 
the  matter  is  now  in  the  hands  of  Mr.  Cooper;  who,  the  plaintiff  stated,  was 
the  clerk  of  Mr.  Cannon^  his  attorney.  That  Tabram  promised  to  see  Cooperi 
and  went  away  for  that  purpose ;  but  having  met  and  conversed  with  another 
person,  he  forgot  to  do  so,  and  did  not  see  Cooper.  But  whether  or  not,  upon 
the  whole  matter  aforesaid,  by  the  jurors  aforesaid,  in  form  aforesaid  found, 
r*Q.^M  the  defendant  did  tender  and  offer  to  pay  to  the  plaintiff  the  said  sum  of 
^  ^  *U.  12«.  bd.,  parcel,  &c.,  in  manner  and  form  as  the  defendant  had  above 
in  his  plea  alleged,  the  jurors  were  altogether  ignorant,  and  therefore  prayed  the 
advice  of  the  Court. 

The  Court  below  gave  judgment  for  the  defendant. 

Stephen^  Seijt.,  for  the  plaintiff.  The  finding  of  the  jury  does  not  support 
the  plea  of  tender;  and  the  judgment  beloiir  must  be  reversed.  The  money 
should  have  been  actually  produced,  or  it  should  have  been  found  that  the  plain- 
tiff dispensed  with  its  actual  production ;  and  in  that  case,  such  dispensation 
should  have  been  specially  pleaded.  Dickinson  v.  Shee,  4  Esp.  68,  is  in  point. 
There,  to  prove  the  tender,  the  defendant  gave  in  evidence,  that  he  and  a  friend 
had  gone  to  the  chambers  of  the  attorney  for  the  plaintiff,  and  said,  that  he  was 
come  to  settle  with  him  the  account  of  the  plaintiff:  that  he  produced  a  paper 
containing  a  statement  of  the  account,  in  which  he  made  the  balance  5l.  5s.y 
which  he  said  he  was  ready  to  pay ;  but  he  produced  no  money  or  notes.  The 
plaintiff's  attorney  said  he  could  not  take  that  sura,  as  his  client's  demand  was 
above  8/.  And  Lord  Kenton  said,  '<  That  when  there  was  a  dispute  as  to  the 
amount  of  the  demand,  the  plaintiff,  by  objecting  to  tho  quantum,  might  dis- 
pense with  the  tender  of  the  actual,  or  of  any  specific  sum :  there  should,  how- 
ever, be  an  offer  to  pay  by  producing  the  money,  unless  the  plaintiff  dispensed 
with  the  tender  expressly,  by  saying  that  the  defendant  need  not  produce  the 
money,  as  he  would  not  accept  it;  for,  though  the  plaintiff  might  refuse  the  money 
at  first,  if  he  saw  it  produced,  he  might  be  induced  to  accept  of  it."  To  the 
same  effect  are  Leatherdale  v.  Sweepstone,  3  Carr.  &  P.  342,  Thomas  v.  Evans, 
r*9';fti  ^^  ®"^>  ^^^>  ^*'^^  ^-  Pwr^",  5  T.  R.  432,  Suckling  v.  *Coney,  Nov. 
L  zooj  ^^^  ^^^  Q^^  p.  Pleader,  2  W.  28.  In  Douglas  v.  Patrick,  3  T.  B. 
683,  the  defendant  pleaded,  and  established,  that  he  was  discharged  by  one  of 
the  plaintiffs  from  making  the  tender.  In  Read  v,  Goldring,  2  M.  &  S.  86, 
the  defendant's  agent  pulled  out  his  pocket-book,  but  the  plaintiff  refused  to  ad- 
journ to  a  neighboring  house  to  receive  the  money.  In  Kraus  v,  Arnold,  7  B. 
M.  59,  there  was  nothing  that  approached  a  legal  tender. 
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BuUf  oontrk.  The  facts  foand  by  the  jury,  establish  a  dispensation  of  the 
production  of  the  money.  The  rigor  of  the  old  cases  has  led  to  great  injiistioe, 
and  is  relaxed  by  later  decisions.  In  Read  t;.'  Gold  ring,  the  plaintiff's  re- 
fusal to  adjourn  when  the  agent  pulled  out  his  pocket-book,  was  held  to  consti- 
tute a  dispensation  of  the  actual  exhibition  of  the  money,  and  to  make  the  ten- 
der sufficient.  That  case  is  not,  in  substance,  distinguishable  from  the  present 
Proof  of  tender  of  20/.  9«.  6d,  has  been  held  to  support  a  plea  of  tender  of  20^. : 
Dean  v.  James,  4  B.  &  Adol.  546;  and  in  Polglass  v.  Oliver,  2  Cro.  &  Jar.  17, 
Batley,  B.,  said,  "  The  party  to  whom  a  tender  is  made,  may  make  good  what 
would  otherwise  be  insufficient,  by  relying  on  a  different  objection.  If  he  claim 
a  larger  amount,  and  give  that  as  a  reason  for  not  acceptiug  the*money,  he  can- 
not afterwards  object  that  the  money  was  not  produced  :  Lockyer  v.  Jones,  Peake, 
N.  P.  239,  n.  There  is  reason  and  good  faith  in  this  decision ;  for  if  you  objected 
expressly  on  the  ground  of  the  quality  of  the  tender,  it  would  have  given  the 
party  an  opportunity  of  getting  other  money,  and  making  a  good  and  valid 
•  tender." 

TiNDAL,  C.  J.  The  ground  on  which  I  put  my  judgment  is  very  short.  All 
the  cases  agree  that,  in  *order  to  constitute  a  sufficient  tender,  there  r^e.'j-i 
must  be  an  actual  production  of  the  money,  or  a  dispensation  of  such  pro-  ^  -' 
duction.  Here,  there  was  no  actual  production.  Was  there  any  actual  or  im- 
plied dispensation?  Upon  that  point  the  jury  are  silent ;  and  the  case  is  before 
us  on  the  finding  of  the  jury  only.  Now,  the  jury,  if  they  were  satisfied  that 
there  had  been  impliedly  a  dispensation,  might  have  found  generally  for  the  de- 
fendant; for,  according  to  Comyn's  Digest,  S.  8,  "  the  jury  may  find  a  general 
verdict  for  the  plaintiff,  where  the  special  matter  found  would  be  against  him ; 
as,  in  trover,  on  proof  of  a  demand  and  refusal,  they  may  find  for  the  plaintiff: 
but  if  it  be  found  specially,  it  will  be  adjudged  no  conversion  :  vide  Action  upon 
the  Case  upon  Trover  (£).  On  proof  of  a  voluntary  feoffment  to  a  son,  the  jury 
may  find  it  fraudulent  as  to  creditors,  &c. ;  but  if  it  be  found  specially,  it  will 
not  be  judged  so.''  But,  here,  they  have  ^tated  the  special  matter  without  find- 
ing  any  actual  or  implied  dispensation.  The  judgment  of  the  Court  beloVy 
therefore,  must  be  reversed. 

Oaselee,  J.  I  am  of  the  same  opinion.  The  jury,  upon  these  facts,  might 
have  found  for  the  defendant  on  the  ground  of  a  dispensation,  as  in  trover  they 
may  find  a  conversion  from  the  circumstances  of  demand  and  refusal :  and  had 
they  found  a  dispensation,  the  Court  would  not  have  interfered.  But  no  such 
fact  being  found,  and  no  money  having  been  produced,  the  judgment  must  be 
reversed. 

Yauqhan,  J.  I  regret  that  I  feel  myself  bound  to  come  to  the  same  con- 
clusion. The  cases  cited  for  the  plaintiff  were  nearly  all  considered  in  Lockjer 
V,  Jones ;  and  it  was  said  by  Mansfield,  C.  J.,  in  a  later  case,  that  great  im- 
portance was  attached  to  the  production  of  *the  money,  as  the  sight  of  it  r*25gl 
might  tempt  the  creditor  to  yield.  ■-       '' 

BosANQUET,  J.  I  agree  with  the  rest  of  the  Court,  on  the  ground  that  this 
objection  arises  on  the  finding  in  the  special  verdict,  although  I  am  not  prepared 
to  say  the  circumstances  might  not  have  warranted  the  jury  in  finding  for  the 
defendant.  Judgment  reversed. 


WELSH  V.  LYWOOD.    Nov.  18. 

An  affidavit  in  jastification  of  bail,  omitting  to  disclose  their  residence,  is  ixunfficxent, 
notwithstanding  the  plaintiff  does  not  appear  to  oppose. 

The  bail  in  this  case  were  not  opposed ;  but  the  officer  of  the  Court  refused  to 
pass  them,  because  the  affidavit  of  justification  did  not  disclose,  as  required  by 
the  new  rules,  their  place  of  residence  during  the  kst  six  months. 
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AreKMd^  for  the  defendant,  contended,  that  as  the  plaiDtiff  wonld  have 
waired  the  irregularity  by  excepting  to  the  bail,  Bigg  v.  Dick,  1  Taunt,  17,  k 
fortiori,  he  waived  it  by  not  excepting.     But 

The  Court  held  the  affidavit  to  be  nevertheless  insufficient^  and  gave  time  to 
amend. 


nmeoi^MART  SLATTER,  Widow,   Demandant:   OEOROE    BLATTER, 
™^^J  Tenant.    Nov.U. 

In  dower,  the  tenant  pleaded,  in  May,  1888,  that  demandant  had  elected  to  receive  an 
annuity  in  eatiBfaction  of  dower :  Held,  that  the  plea  was  not  sapported  by  showing 
the  demandant's  receipt  of  dividends  in  September,  1888. 

Held,  also,  that  an  order  made  in  a  suit  in  Chancery  between  the  demandant,  tenant, 
and  others,  was  admissible  in  evidence  for  the  demandant  in  dower,  to  show  the  cir- 
cumstances under  which  the  diyidends  were  received. 

In  this  cause,  by  a  special  case,  it  was  stated  that  John  Slatter  died  on  the 
21st  of  October,  1832,  intestate,  and  without  issue,  leaving  Mary  Slatter,  his 
widow,  George  Slatter  the  elder,  his  father,  and  George  Slatter  the  younger, 
his  brother  and  heir-at-law,  the  tenant  in  this  action,  him  surviving. 

That  the  intestate  died  seised  as  of  fee  of  a  freehold  messuage  or  dwelling- 
house. 

That  the  intestate  also  died  possessed  of  considerable  personal  estate,  con* 
sisting  of  stock  in  trade,  &o.,  together  with  6000/.  Bank  3  per  cent,  annuities 
standing  in  the  joint  names  of  the  intestate,  and  of  Charles  Druoe  the  younger, 
John  Druce,  and  George  Nugent,  which  said  last-mentioned  sum  of  6000/.  was 
left  upon  the  trusts  contained  in  a  certain  indenture  of  January,  1831. 

That  the  demandant  employed  T.  A.  Lock,  as  her  attorney  and  solicitor,  to 
assert  her  claims  at  law  and  in  equity  upon  the  real  and  personal  estates  of  her 
late  husband,  the  intestate. 

That  George  Slatter  the  elder,  and  George  Slatter  the  younger,  employed  the 
same  attorney  at  law  and  in  equity. 

That  the  demandant,  on  the  22d  of  October,  1832,  came,  accompanied  by  one 
Kitching,  to  the  freehold  house  in  question,  and  declared  she  came  to  claim  such 
rights  as  she  was  entitled  to  as  the  widow  of  the  intestate;  and  continued 
therein  until  the  31st  of  that  month,  when  the  tenant  turned  her  out  by  force; 
and  at  that  time  Kitching,  in  her  presence,  and  by  her  assent,  declared  that  she 
r*2601  ^^  entitled  to  remain  in  the  *house  for  forty  days  after  the  decease  of 
I-  ^  intestate.  In  November,  1832,  the  demandant  caused  a  notice  in  writing 
to  be  served  on  George  Slatter  the  younger,  by  which  she  required  him  to  assign 
her  dower  out  of  a  freehold  dwelling-house  of  the  intestate's,  of  which  he  had 
taken  possession.  She  commenced  the  present*  action  in  January,  1833 ;  to 
which  action  the  tenant  appeared  by  his  sud  attorney  \  and  on  the  24th  of  May 
following,  pleaded, 

1st,  That  the  intestate  was  never  seised  of  any  estate  whereof  he  could 
endow  the  demandant. 

2dly,  That  the  demandant,  after  marriage,  by  a  separation  deed  of  January 
1831,  agreed  to  execute  a  deed  releasing  her  right  of  dower. 

3d]y,  That  after  the  death  of  her  husband,  she  elected  to  receive  an  annuity 
of  180/.  in  recompense  and  satisfaction  of  dower,  and  actually  received  90/.  of  the 
annuity  for  one-half  year. 

The  demandant  demurred  to  the  second  plea,  and  took  issue  on  the  first  and 
third,  on  the  15th  of  June,  1833.  The  demurrer  came  on  to  be  argued  in 
November  last,  when  the  tenant  not  appearing,  the  Court  ordered  that  judgment 
should  be  entered  for  the  demandant;  on  the  following  day,  judgment  was 
signed  accordingly,  and  notice  of  trial  was,  on  the  same  day,  given  for  the 
sittings  afler  liut  Michaelmas  term  upon  the  issue  joined  upon  the  first  and 
third  pleas. 
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On  the  5ih  of  June,  1883,  the  demandant  filed  her  bill  in  the  Court  of 
Exchequer  against  George  Slatter  the  elder,  the  administrator  of  the  intestate, 
and  others,  in  respect  of  her  claims  upon  the  intestate's  personal  estate. 

The  said  George  Slatter  the  elder,  on  the  9  th  of  August,  1833,  obtained,  bj 
consent,  an  order  in  the  said  last-mentioned  cause,  by  which  it  was  directed  that 
the  Druces  and  Nugent  should  receive  the  dividends  of  the  6000Z.  3  per  cent 
consols,  standing  in  the  joint  names  *of  themselves  and  the  intestate,  pfcogi-i 
and  pay  the  same  to  the  demandant  until  the  further  order  of  the  Court,  ^  ^ 
and  that  such  payment  should  bo  without  prejudice  to  any  claim  the  demandant 
might  have  on  the  intestate's  real  estate. 

The  demandant,  on  the  9th  of  September  following,  for  the  first  time  since 
the  death  of  the  intestate,  received  the  sum  of  180/.,  beins  two  half-year's 
dividends  on  6000Z.  3  per  cent,  bank  annuities,  which  accrued  due  subsequent 
to  the  intestate's  decease.  After  the  making  of  the  said  order  of  9th  of  August, 
1833,  the  tenant  also  commenced  and  now  carries  on  the  trade  or  business  of  the 
intestate  in  his  aforesaid  dwelling-house. 

In  November  last,  the  tenant  filed  his  bill  in  Chancery  asainst  the  demandant, 
setting  up  the  said  deed  of  separation  in  bar  of  dower,  and  alleging  that  the  de- 
mandant had,  since  the  death  of  the  intestate,  elected  to  take  the  annuity,  and 
prayed  an  injunction  against  the  proceedings  in  this  action  ;  an  injunction  was 
obtained  in  January,  1834,  and  dissolved  in  the  February  following  by  the  Yioe- 
Chancellor. 

This  cause  came  on  to  be  tried  in  December,  1833,  before  Tindal,  C.  J., 
when  the  tenant,  without  pleading  puis  darrein  continuance,  offered  in  evidence, 
on  the  third  plea,  the  deed  of  separation  of  January,  1831, — a  certain  power  of 
attorney  from  John  Slatter,  the  intestate,  Charles  Druce  the  younger,  John 
Druce,  and  George  Nugent,  to  Mary  Slatter,  the  demandant,  authorizing  and 
empowering  her  to  receive  the  dividends  on  6000/.  3  per  cent,  bank  annuities, 
— and  the  dividend  warrants  for  two  half-year's  dividends  accrued  on  such  stock, 
siffned  by  the  said  Mary  Slatter  as  such  attorney,  and  both  bearing  date  the 
9th  of  ^ptember  last.  Whereupon,  the  demandant  put  in  the  said  order  of 
the  Court  of  Exchequer  of  the  9th  of  August  last. 

*A  verdict  was  found  for  the  demandant,  subject  to  this  special  case,  in  pieQgQl 
which  the  question  for  the  consideration  of  the  Court  was,  whether  the  ^  ^ 
evidence  given  of  the  receipt  of  the  180/.  on  the  9th  of  September,  1833,  was 
sufficient  to  support  the  issue  on  the  third  plea  of  election  in  bar  of  dower;  and 
whether  the  order  of  the  9th  of  August,  1833,  was  admissible  to  show  under 
what  circumstances  the  180/.  was  so  received. 

Merewedier  for  the  demandant.  The  receipts  were  not  admissible  in  evidence 
to  show  that  the  demandant  had  elected  to  take  the  annuity  in  satisfaction  of 
dower ;  for  they  were  not  giveif  till  the  9th  of  September,  and  the  plea  averriDg 
her  acceptance  of  the  annuity  was  pleaded  on  the  24th  of  May.  Nor  could 
they  lead  to  an  inference  of  such  acceptance  ex  consequenti ;  for  under  the  order 
of  the  Court  of  Chancery,  the  money  was  expressly  taken  without  prejudice  to 
the  present  claim. 

And  the  order  was  properly  admitted  in  evidence ;  for,  though  it  were  made 
in  a  suit  to  which  others  were  parties  besides  the  present  demandant  and  tenant, 
yet  it  was  not  produced  to  prove  the  decree  between  the  parties  to  the  Chancery 
suit,  but  to  show  the  circumstances  under  which  the  demandant  oonsented  to 
receive  the  dividends  on  the  9th  of  September. 

At  all  events,  the  acceptance  of  the  dividends  was  no  legal  bar  to  the  wife's 
claim  of  dower.  Co.  Lit.  34,  b.  "  An  assignment  of  other  land  whereof  she  is 
not  dowable,  or  of  a  rent  issuing  out  of  the  same,  is  no  barre  of  her  dower." 

W.  H,  Watsanj  centric.  The  receipts  were  admissible  in  evidence,  not  to  show 
an  election  after  plea  pleaded,  but  as  evidentiary,  in  connexion  with  other  cir- 
cumstances, of  an  election  previously  made;  just  as  demand  *and  refusal  n^2631 
are,  in  trover,  evidentiary  of  a  conversion :  Wilton  t?.  Girdlestone^  5  B.  l-       -^ 
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ft  Aid.  847.    Aod'the  decree  in  Chancery  being  res  inter  alios  gesta,  oonld  for 
no  purpose  be  admissible  between  these  parties. 

As  to  the  annuity  being  a  legal  bar  to  the  claim  of  dower,  the  authorities 
are  certainly  against  it,  but  the  passage  in  Go.  Lit.  applies  to  an  assignment  of 
dower  by  the  sheriff;  while,  here,  the  receipt  of  the  annuity  is  an  act  in  pais, 
which  operates  as  a  satisfaction  of  the  demandant's  claim.  Even  an  assignment 
of  dower  by  the  sheriff,  not  made  according  to  law,  would,  if  accepted,  be  con- 
sidered at  common  law  as  accepted  in  lieu  of  dower. 

TiNDAL,  G.  J.  I  am  of  opinion  that  the  eyidence  offered  in  proof  of  the 
plea  that  the  demandant  elected  to  receive  an  annuity  of  180^.  in  recompense 
and  satis&ction  of  dower,  was  not  sufficient,  even  if  admitted,  to  support  that 
issue.  The  writ  of  dower  was  sued  out  in  January,  1883,  and  the  receipt 
afforded  in  support  of  the  plea  was  not  given  till  nine  months  after.  The  latest 
time  in  respect  of  which  evidence  of  satisfaction  would  have  been  admissible, 
was  the  time  of  plea  pleaded ;  but  at  that  time  it  is  not  pretended  that  anything 
had  been  received,  and  there  is  no  reason  why  this  single  act  of  subsequent 
receipt  should  have  relation  back,  like  an  admission  made  after  action  brought ; 
for  the  fact  that  the  demandant  refused  the  first  half-year's  dividend,  and  only 
received  it  with  the  second,  under  protest,  is  sufficient  to  show  that  she  had  not 
elected  to  abandon  her  claim.  It  is  not  necessary  to  decide  the  question  on  the 
admissibility  of  the  order  in  Chancery,  although  I  am  clearly  of  opinion  that  it 
r*2641  ^^^  °^^  ^^^  within  the  rule  of  res  inter  *alios  gesta,  but  was  admissible 
^  -'as  one  of  the  surrounding  circumstances,  to  show  quo  animo  the  deman- 
dant received  the  dividend  in  question. 

Oaselek,  J.  I  think  it  clear  that  the  receipt  was  not  admissible  in  evidence, 
becaase  it  was  given  subsequently  to  the  time  of  plea  pleaded.  It  is  unneces- 
sary to  decide  the  question  as  to  the  order  in  Chancery ;  but  there  can  be  no 
doubt  it  was  admissible  to  show  the  state  of  the  demandant's  mind  when  she 
received  the  dividend. 

Yauohan,  J.  I  am  of  the  same  opinion.  The  receipt,  if  it  had  been 
admitted — and  it  was  the  only  proof  offered  in  support  of  the  issue — would  not 
have  established  the  election  alleged  to  have  been  made  by  the  demandant. 
But  the  order  in  Chancery  was  admissible  to  show  under  what  circumstances 
the  dividend  had  been  received. 

BosANQUST,  J.  I  am  of  the  same  opinion.  The  receipt,  being  so  long  sub- 
sequent to  the  time  of  plea  pleaded,  was  not  sufficient  of  itself  to  support  the 
issue  that  the  demandant  had  elected  to  receive  an  annuity  of  180^.,  in  recom- 
pense and  satis&ction  of  dower ;  and  the  order  in  Chancery  was  properly 
admitted,  not  to  show  the  adjudication  between  the  parties  to  that  suit,  but  the 
circumstances  operating  on  the  demandant  at  the  time  of  the  receipt. 

Judgment  for  demandant. 


r^oaf^i      *I»  tke  Matter  of  SARAH  LUKE,  an  In&nt,  Wife  of  GEORGE 
t^*^^J  LUKE.    Nov.  14. 

Praetioe.    Certificate  of  cognizance  of  infant  feme  trustee. 

Mrs.  Luks,  an  infant  trustee,  had,  before  she  was  married,  received  an  order 
from  the  Duchy  of  Lancaster  Court  of  Chancery  to  convey  the  trust  estate  to 
other  trustees,  pursuant  to  11  G.  4,  c.  60,  s.  6. 

Before  the  conveyance  could  be  drawn  up,  and  while  she  was  still  an  infant, 
she  married,  and  it  became  necessary  that  the  conveyance  should  be  by  fine. 

But  the  commissioners  for  taking  the  cognisances  of  married  women  being 
required  by  stat.  3  &  4  W.  4,  c.  74,  s.  84,  to  certify  that  the  cognizor  is  of  full 
age,  **  subject  to  any  alteration  in  the  form  of  the  certificate  to  be  made  by 
order  of  the  Court  of  Common  Pleas,'' 
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AdanUf  Seijt.,  prayed  that,  under  the  circnmstanoes  of  the  present  case,  the 
Court  would  make  an  order  authorising  the  commissioners  to  take  the  cogni« 
sance  of  Mrs.  Luke  without  certifying  that  she  was  of  full  age. 

This  was  acceded  to  by  the  Court,  and  an  order  was  directed  to  be  made  oat 
to  that  effect,  reciting  the  previous  order  of  the  Court  of  Chancery.        Fiat 


*TRIEBNBRR  v.  DUERR.    Nov.  15.  [*266] 

A  defendant  may  plead  to  the  same  demand,  first,  the  general  issue ;  and,  secondly, 
that  the  demand  accrued  for  carrying  into  effect  illegal  wagers. 

To  debt  for  work  and  labor  and  for  money  paid  to  the  use  of  the  defendant, 

ChanneU  obtained  a  rule  nisi  to  plead,  first,  the  general  issue  ;  secondly,  as 
to  98^.  13«.  Id.  parcel,  &c.,  that  the  work  was  done  and  the  money  paid  by  the 
plaintiff  in  making  and  carrying  into  effect  illegal  wagers  as  to  the  price  of 
tallow. 

CUoihy  opposed  the  motion,  on  the  ground  that  pleas  so  inconsistent  could 
scarcely  have  been  pleaded  to  the  same  demand,  under  the  old  practice,  and 
under  the  new  rules  were  inadmissible  together. 

TiNDAL,  C.  J.  There  is  nothing  unreasonable  in  allowing  the  defendant  to 
plead  the  general  issue,  and  that  part  of  the  work  was  done  in  furtherance  of 
an  illegal  contract. 

The  word  inconsistent  does  not  appear  in  the  new  rules,  and  pleas  are  autho- 
rized which  on  the  face  of  them  do  not  appear  consistent ;  as,  ^'  pleas  of  pay- 
ment, and  of  accord  and  satisfaction,  or  of  release  '" — '^  pleas  of  an  agreement 
to  accept  the  security  of  A.  B.  in  discharge  of  the  plaintiff's  demand,  and 
of  an  agreement  to  accept  the  security  of  C.  D.  ;'* — ^'  pleas  of  soil  and  freehold 
of  the  defendant  in  the  locus  in  quo,  and  of  the  defendant's  right  to  an  ease- 
ment there." 

The  object  of  those  rules  was,  to  prevent  the  record  from  being  loaded  with 
unnecessary  repetitions  of  pleas  which  were  the  same  in  effect,  and  addressed 
only  to  '''one  ground  of  defence ;  not,  to  prevent  a  party  from  putting  rtogyi 
in  distinct  answers  to  the  same  claim.  ^       ^ 

Oaselek,  J.,  and  Vaughan,  J.,  concurred. 

BosANQUET,  J.  This  application  does  not  rest  on  the  new  rules,  but  on  the 
statute  of  Anne,  by  which  the  Court,  at  its  discretion,  may  regulate  the  num- 
ber of  the  defendant's  pleas. 

The  object  of  the  new  rules  was  to  prevent  the  same  defence  from  being  re- 
peated under  several  different  forms.  Here  the  defences  are  not  the  same. 
The  first  turns  on  matter  of  fact,  that  there  was  no  contract  between  the  parties; 
the  second  on  matter  of  law,  that  the  contract,  if  any  existed,  was  illegal. 

Rule  absolule. 


LOW  V.  CHIFNEY.     Nov.  15. 

To  a  declaration  by  endorsee  against  acceptor,  defendant  pleaded  that  the  bill  was  ae- 
cepted  without  consideration  from  the  drawer :  Held  ill,  and  that  under  the  role  of 
HiL  4  W.  4,  plaintiff  might  demur. 

To  a  declaration  on  a  bill  of  exchange  for  250/.,  drawn  by  Thomas  Teed  oq 
the  defendant  the  8th  of  October,  1833,  payable  nine  months  after  dafe;  ac- 
cepted by  the  defendant ;  and  by  Teed  endorsed  to  the  plaintiff, 

The  defendant  pleaded,  that  the  said  bill  of  exchange  was  accepted  by  the 
defendant  without  any  consideration  passing  from  the  said  Thomas  Teed  to  the 
defendant  for  accepting  the  same. 

Demurrer  and  joinder. 

JBompasy  Serjt.,  appeared  in  support  of  the  demurrer,  but  the  Court  called  on 

*  Alexander  to  support  the  plea.  In  Heath  v.  Sansom,  2  B.  &  Add.  r«25g] 
291,  it  was  held,  Pabke,  J.,  dissentiente,  that  in  all  cases,  where,  from  ^ 
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defects  of  connderatioD,  tbe  original  payees  could  not  recorer  on  the  note  or 
bill,  the  endorsee,  to  maintain  an  action  against  the  maker  or  acceptor,  mnst 
prove  consideration  given  bj  himself  or  a  prior  endorsee,  though  he  might  have 
had  no  notice  that  such  proof  would  be  called  for.  And  by  the  general  rules 
of  Hil.  4  W.  4  (Assumpsit,  3),  the  defendant  is  obliged  to  plead  what  he  would 
formerly  have  been  allowed  to  prove  under  the  general  issue,  particularly  ille- 
gality of  consideration  by  accepting  bills  by  way  of  accommodation.  The  defen- 
dant being  so  obliged  to  plead  such  matter,  and  having  by  his  plea  cast  suspi- 
cion on  the  plaintiff's  claim,  the  plaintiff  should,  instead  of  demurring,  have 
replied,  what,  before  the  new  rules,  he  must  have  proved  at  the  trial  in  order 
to  rebut  the  suspicion  affecting  his  title. 

TiNDAL,  G.  J.  The  distinction  between  Heath  v.  Sansom  and  the  present 
ease  is  this,  that  in  Heath  v.  Sansom  the  question  arose  at  the  trial  under  the 
general  issue,  and  suspicion  was  cast  upon  the  plaintiff's  claim  by  his  own  evi- 
dence :  here  the  question  arises  upon  a  plea  which  professes  to  be  an  answer  to 
the  action.  In  Heath  v,  Sansom,  it  appeared,  upon  the  plaintiff's  showing, 
that  Sansom,  being  indebted  to  a  firm  io  which  he  was  partner,  gave  a  note  in 
tbe  name  of  another  firm  to  which  he  also  belonged,  in  discharge  of  his  indivi- 
dual debt.  The  payees  endorsed  it  over,  and  the  endorsee  sued  Sansom  and  his 
partner  in  the  second  firm.  Suspicion  being  cast  upon  the  transaction,  it  was 
properly  held  that  that  note  was  made  in  fraud  of  Sansom's  partner  in  the 
r^6dl  ^®^°^  ^^°^'  ^^^  could  not  be  enforced  against  him  by  *the  payees ;  and 
^  -*  that,  at  least  under  those  circumstances  of  suspicion,  tbe  endorsee  could 
not  recover  without  proving  that  he  took  the  note  for  value,  though  no  notice 
had  been  given  him  to  prove  the  consideration.  Here,  it  is  only  stated  that 
the  acceptor  of  the  bill  received  no  consideration  from  the  drawer :  consistently 
with  that,  the  endorsee  might  be  suing  on  the  fairest  case.  No  suspicion  is 
thrown  on  the  transaction,  and  endorsement  prim&  facie  imports  consideration. 

Gaselee,  J.  In  Heath  v.  Sansom  the  question  arose  on  the  general  issue, 
and  a  suspicion  was  thrown  on  the  plaintiff's  title  by  his  own  evidence,  which 
it  became  necessary  for  him  to  rebut.  The  plea  here  does  not  affect  the  plain- 
tiff, and  is  no  answer  to  tbe  action. 

Yauohan,  J.  Our  judgment  must  be  for  the  plaintiff.  How  was  he  to 
know  what  had  passed  between  the  drawer  and  acceptor? 

BosANQUET,  J.  Heath  v,  Sansom  does  not  apply  to  the  present  case,  having 
merely  established  that,  when  under  the  general  issue  suspicion  is,  at  the  trial, 
cast  on  the  plaintiff's  claim,  it  becomes  necessary  for  him  to  clear  it  up  in  order 
to  recover  on  a  bill  of  exchange ;  but  what  is  stated  in  a  plea  ought  to  be  an 
answer  to  the  action,  and  inconsistent  with  the  plaintiff's  legal  demand. 

Judgment  for  the  plaintiff. 


[*270]  *M' ANDREW  v.  ADAM.    Nov.  15. 

If  a  rule  is  drawn  up  in  the  alternative,  the  party  who  fails  on  the  substantial  question 
is  not  entitled  to  the  oosta  of  the  rule,  although  he  succeeds  upon  the  alternaUve. 

The  plaintiff  bad  obtained  a  verdict  for  254^. ;  upon  which  the  defendant 
obtained  a  rule,  calling  on  the  plaintiff  to  show  cause  why  the  verdict  should 
not  he  set  aside,  and  a  nonsuit  be  entered  instead,  or  why  the  verdict  should 
not  be  entered  for  nominal  damages  only. 

The  plaintiff  showed  cause  against  the  rule,  which  was  made  absolute  for  re- 
ducing the  verdict  to  nominal  damages. 

Upon  the  taxation  of  costs  in  the  cause,  the  prothonotary  having  declined  to 
allow  the  plaintiff  his  costs  of  opposing  the  above  rule, 

W.  H,  Watson,  in  order  to  obtain  these  costs,  obtained  a  rule  nisi  on  behalf 
of  the  plaintiff  for  a  review  of  the  taxation. 

Wilde,  Scfjt.,  who  showed  cause,  relied  on  Spitta  v.  Woodman,  3  Taunt.  406, 
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where  it  was  held  that,  if  the  plaintiff  recovered  a  verdict  for  a  loss  on  a  policy, 
and  endeavored  nnsuocessfuUy,  on  a  rnle  nisi  being  obtained  for  a  nonsuit,  to 
support  his  verdict  to  the  fnll  extent,  he  was  not  entitled  to  the  costs  of  the 
rule,  althoagh  he  was  held  to  be  entitled  to  the  premium.  At  all  events,  the 
plaintiff  here  came  too  late ;  for  the  motion  in  question  was  disposed  of  in 
Trinity  term,  and  the  costs  should  have  been  asked  for  when  the  rule  was  under 
discussion. 

*Wataon,  These  are  costs  in  the  cause  generally;  and  it  was  ^^^r^ojyi 
necessary  to  ask  for  them  on  the  particular  motion.  Spitta  v.  Wood- 1  ^ 
man  is  a  case  of  doubtful  authority;  for  the  objection  alleged  to  have  been 
made  by  Shepherd^  Serjt.,  in  the  report,  3  Taunt.  406,  is  inconsistent  with  the 
state  of  the  cause  as  set  forth  in  2  Taunt.  416.  And  Heath,  J.,  puts  the  deci- 
sion on  the  ground  that  the  parties  were  tn  pari  conditioner  which  could  not 
have  been  the  case  if,  as  appears  in  the  report  in  2  Taunt.,  the  plaintiff  had 
a  verdict.  Here,  if  the  rule  had  not  been  in  the  alternative,  for  a  nonsuit  cnr 
a  reduction  of  damages,  the  plaintiff  might  have  consented  to  the  reduction  of 
damages.  As  it  was,  he  was  obliged  to  appear  on  the  rule  in  order  to  protect 
his  verdict,  and  having  succeeded  to  that  extent,  he  ought  to  have  his  costs  on 
the  rule.  In  the  Court  of  King's  Bench  it  is  the  practice,  in  such  a  case,  to 
allow  the  costs  of  the  rule. 

TiNDAL,  C.  J.  The  point  for  our  consideration  is  in  snbstance  this,  whether 
the  plaintiff,  upon  a  rule  in  this  Court,  which  substantially  is  found  against  hinii 
is  entitled  to  obtain  the  costs  of  such  rule  as  costs  in  the  cause. 

It  is  said  that,  because  the  rule  was  drawn  up  with  an  alternative,  the  plain- 
tiff was,  at  all  events,  obliged  to  appear  and  show  cause. 

If  there  were  any  distinction,  as  to  costs,  between  a  rule  in  the  altematiTe 
and  other  rules,  there  might  be  some  weight  in  the  argument. 

But  the  expense  is  the  same,  whether  a  party  comes  to  oppose  a  rule  on  one 
point  or  two. 

When  the  rule  was  served  in  the  alternative,  if  the  plaintiff  meant  to  call  for 
the  costs  of  it  as  costs  in  the  cause,  he  ought  to  have  given  notice  to  his  oppo- 
nent '''that  he  abandoned  his  resistance  on  that  point,  which  ultimately 


proved  untenable. 


[*272] 


As  he  omitted  to  do  this,  and  oast  on  his  opponent  the  onus  of  supporting 
the  entire  rule,  it  is  precisely  a  case  in  which  neither  party  is  entitled  to  costs. 
The  rest  of  the  Court  concurring,  the  rule  was  Discharged. 


SIMONS  and  Another  v.  FARREN.    Nov.  17. 

To  covenant  for  rent,  plea  that  defendant,  with  the  consent  of  lessor,  earned  on  the 
business  of  a  retail  brewer  and  retailer  of  beer,  whereupon  a  forfeiture  was  incorred, 
and  he  was  evicted  by  B.  G.  having  good  right  and  title  to  the  premises  as  heir  of  C, 
with  whom  defendant's  lessor  had  covenanted  not  to  carry  on  the  business  of  a  retailer 
of  beer  without  the  consent  of  C,  Held  ill. 

CoYENANT  for  rent  due  under  an  indenture  of  demise  of  the  9th  of  July, 
1830,  between  plaintiff  and  defendant,  in  which,  among  other  things,  defendant 
had  covenanted  not  to  carry  on  upon  the  premises  demised  the  business  of  a 
retailer  of  beer,  ale,  or  spirituous  liquors,  without  first  obtaining  the  plaintiA' 
leave  in  writing. 

The  defendant  pleaded,  that  one  Chantrell  and  his  wife,  being  seised  in  fee  of 
the  premises,  by  indenture  of  August,  1820,  demised  them  to  one  Ponder  for 
twenty-one  years,  and  that  Ponder,  for  himself  and  his  assigns,  covenanted  not 
to  carry  on  upon  the  premises  the  business  of  a  common  brewer  or  retailer  o/beer 
or  spirituous  liquors,  without  first  obtaining  the  leave  of  Chantrell  and  his  wife 
in  writing;  and  that  it  was  provided  that  the  term  granted  to  him  should  deter- 
mine and  be  void,  and  that  the  Chantrells  should  oe  entitled  to  re-enter,  upon 
his  failing  to  keep  his  covenant : 

That  the  plaintiffs,  after  making  the  indenture  of  July,  1830,  by  license  in 


272]  Simons  v.  Parren.    M.  T.  1834.  637 

writing,  anthoriied  the  defendant  to  exercise  on  the  premises  the  trade  of  retail 
r*2731  *^^^^h  ^^^  **  ^  •^y?  '^  huiiness  of  brewer  and  of  a  retailer  of  beer:*^ 
I-  -'  That  the  defendant  after  tuck  consent^  and  before  the  rent  claimed  in 
the  declaration  became  dae,  entered  on  the  premises  and  there  carried  on  the 
trade  of  a  retail  brewer,  and  of  a  retailer  of  beer:^ 

And  that  whilst  he  was  in  possession  of  the  premises;  and  so  carrying  on  in 
them  the  trade  of  a  retailer  of  beer^ 

On  the  ground  that  he  was  so  carrying  on  npon  the  premises  the  business  of 
a  retailer  ofbeer^  and  that  a  forfeiture  of  the  lease  of  August,  1820,  was  occa- 
sioned thereby, 

One  B.  D.  Chantrell,  having  good '  right  and  title  to  the  premises  as  eldest 
son  and  heir  to  the  said  Chantrell  and  wife,  before  the  rent  claimed  in  the  de- 
claration became  due,  delivered  a  declaration  in  ejectment  to  the  defendant, 
upon  which  judgment  was  afterwards  entered  up,  and  a  writ  of  possession  issued 
against  the  defendant,  and  thereupon, 

Before  the  rent  claimed  in  the  declaration  became  due,  the  defendant  was  by 
force  of  that  writ  put  out,  amoved,  and  evicted  from  the  said  demised  premises. 

Beplication,  That  the  said  supposed  license  or  consent  in  writing,  in  the  said 
plea  of  the  defendant  mentioned,  was  and  still  is  subject  to  a  certain  proviso 
therein  mentioned,  in  the  words  and  figures  following,  that  is  to  say,  ''We 
do  hereby  authorize  and  permit  Mr.  James  Farren  to  use  and  exercise  his  trade 
of  a  retail  brewer  upon  the  premises  comprised  in  a  certain  indenture  of  lease 
of  even  date  herewith ;  and  we  undertake  not  to  molest  or  disturb  the  said 
r*2741  ^^^^  Farren,  his  under-tenants  or  assigns,  in  his  or  their  ^possession, 
L  ^  notwithstanding  any  such  occupation  of  the  said  premises  may  be  con- 
trary to  the  proviso  in  such  lease  contained.  Provided  always,  nevertheless, 
that  this  authority  is  not  to  exempt,  or  be  construed  to  exempt,  the  said  James 
Farren,  or  his  executors  or  administrators,  from  any  liability  under  his  covenant 
contained  in  the  said  indenture  of  lease,  in  case  the  original  lessor  or  his  as- 
signs should  commence  any  proceedings  for  the  breach  of  any  such  covenant  or 
proviso  as  contained  in  the  original  lease :  as  witness  our  hands  this  9th  day  of 
July,  1830. — JoDN  Simons,  Bichard  Battlst. 

Demurrer  and  joinder. 

W,  H.  Wat»on  in  support  of  the  demurrer.  The  replication  is  ill,  for  it  nei- 
ther denies  nor  confesses  and  avoids  the  plea.  And  the  plaintiffs  having 
themselves  authorized  the  defendant  to  carry  on  the  business  of  a  retail  brewer, 
subject  to  his  liability  to  forfeit  the  term,  must  abide  by  the  consequences  of  the 
forfeiture.  One  of  those  consequences  is,  that  the  lease  is  avoided,  and  the  rent 
extinguished ;  so  that,  if  the  plaintiffs  have  any  claim  whatever  on  the  defen- 
dant, at  all  events  they  cannot  sue  on  the  covenant  in  a  void  lease :  Bac.  Abr. 
Bent  (L),  Yin.  Abr.  Bent  (Z) :  not  even  for  an  apportionment  of  the  rent  that 
might  have  been  accruing  at  the  time  of  the  eviction.  In  like  manner,  where 
freight  reserved  by  a  charter-party  is  to  accrue  on  the  ship's  arrival  at  B.,  the 
shipowner  cannot  sue  pro  ratd  itinerU  if  the  ship  be  lost  before  arrival :  Cooke, 
o.  Jennings,  7  T.  B.  381;  or  for  a  substituted  voyage :  Thompson  v.  Brown,  7 
Taunt.  656 ;  White  v.  Parkin,  12  East,  578. 

And,  without  going  into  the  particulars,  the  plea  discloses  a  sufficient  eviction 
r^751  ^^  ^^^^^Z  ^^^^  *^-  ^'  Chantrell  having  right  and  title  entered.  Jordan 
1-  ^'^-1  v.  Twells,  Gas.  Temp.  Hardw.  171,  which  decided  that  a  defendant  who 
relies  on  an  eviction  should  show,  in  his  plea,  that  the  party  evicting  had  a  title 
inconsistent  with  the  plaintiff's,  is,  in  effect,  overruled  by  Foster  v.  Pierson,  4 
T.  B.  617,  and  Hodgson  v.  The  East  India  Company,  8  T.  B.  278,  in  which  it 
was  held,  that  a  plaintiff  who  sues  for  breach  of  a  covenant  for  quiet  enjoyment, 
may  state  generally  that  the  party  evicting  had  right  and  title  to  enter,  without 
settine  forth  the  particulars  of  such  title.  If  carrying  on  the  business  of  a 
retail  orewer  was  not  a  ground  of  forfeiture  under  the  covenant  in  the  deed  of 
1820,  the  plaintiff  might  have  replied  to  that  effect. 

I  The  words  in  italic  were  inserted  npon  amendment    See  ante,  p.  126. 
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BantUno^  oontrk.  The  plea  is  ill.  For  assamiiig  that  it  migbt  hare  been 
tafficient  if  it  had  alleged  simply  that  R.  D.  Ohantrell,  hariog  good  right  and 
title,  evicted  the  defendant,  yet,  as  the  defendant  has  proceeded  to  assign  the 
grounds  on  which  R.  D.  Ghantrell  entered,  if  those  grounds  be  insufficient,  the 
plea  cannot  be  sustained.  And  it  clearly  appears  upon  this  plea  that  no  forfeit- 
ure had  been  incurred.  For,  assuming  the  trade  of  a  retail  brei^r  to  fall  within 
the  meaning  of  the  covenant  against  carrying  on  the  trade  of  a  retailer  of  beer, 
still  the  covenant  in  the  lease  of  1820  was  a  covenant  not  to  carry  on  the  trade 
of  a  retailer  of  beer  without  the  consent  in  writing  of  the  Chantrells ;  and  though 
the  plea  alleges  that  the  defendant  carried  on  the  trade  in  question,  it  does  not 
allege  that  he  carried  it  on  without  the  consent  of  the  Chantrells.  The  defen- 
dant, therefore,  having  omitted  to  negative  the  Chantrells'  consent,  it  must  be 
taken,  on  his  own  showing,  that  there  was  no  forfeiture.  [The  Court  here 
offered  to  permit  *  WcUsan  to  amend  the  plea  by  inserting  the  requisite  ptcn7/$-i 
negative ;  but  he  refused.]  And  a  strict  construction  always  prevails  in  I-  ^ 
oases  of  forfeiture  :  Jones  v,  Thome,  1  B.  &  G.  715 ;  Doed.  Spencer  v.  Godwin, 
4  M.  &  S.  265. 

But  the  trade  of  a  retail  brewer  is  not  within  the  covenant.  For  the  lease  of 
1820  provides  against  the  only  trades  of  the  sort  that  was  carried  on  at  that 
time  :  common  brewer,  retailer  of  beer,  and  of  spirituous  liquors;  the  trade  of 
retail  brewer  derived  its  existence  from  the  statute  4  Gr.  4,  c.  51,  which  was  not 
passed  till  1824  (see  2  ChiUy's  Bum's  Justice,  811,  246),  and  the  parties 
could  not  have  intended  to  prohibit  a  trade  which  did  not  exist  when  they  exe- 
cuted the  lease. 

WcUBon,  Taking  the  whole  plea  together,  it  is  sufficiently  shown  that  the 
defendant  carried  on  the  prohibited  business  without  |the  consent  of  the  Chan- 
trells 'j  for  it  is  alleged,  that  a  forfeiture  was  incurred  by  the  (Arrying  on  the 
business,  which  would  not  have  been  the  case  if  it  had  beeti  carried  on  with  the 
consent  of  the  Chantrells ;  and  the  plaintiffs  might  have  replied  such  consent  if 
it  had  been  given ;  and  though  on  special  demurrer  the  objection  might  have 
prevailed,  on  general  demurrer  the  court  will  look  to  the  effect  of  the  entire 
pleading.  Charnley  v,  Winstanley,  5  East,  266.  The  defect,  if  any,  is  covered 
oy  pleading  over.  But  the  whole  of  the  allegation  touching  the  forfeiture  may 
bo  rejected  as  surplusage ;  for  the  plea  avers  that  R.  D.  Chantrell,  having  good 
right  and  title  to  the  premises,  evicted  the  defendant,  and  that  averment  waa 
held  in  Foster  v.  Pierson,  confirmed  by  Hodgson  v.  East  India  Company,  a  suf- 
ficient allegation  of  a  breach  of  covenant  for  quiet  enjoyment.  In  the  latter  case. 
Lord  Kenton  says,  ''  We  have,  since  the  argument,  ^looked  into  the  r4eA---*-| 
case  of  Foster  v,  Pierson,  which  was  relied  upon  as  an  authority  in  sup-  ^  *^^ 
port  of  this  declaration,  and  in  which  all  the  former  cases  were  considered  ;  and 
we  are  of  opinion,  that  the  breaches  here  are  properly  assigned.  If  they  were 
not,  it  would  impose  insuperable  difficulties  on  the  plaintiff;  for  I  do  not  know 
how  it  was  possible  for  him  to  set  forth  the  particulars  of  the  titles  of  the  per- 
sons who  entered  upon  him ;  such  knowledge  could  only  be  acquired  by  an  in- 
spection of  title  deeds,  to  which  he  could  have  no  access," 

TiNDAL,  C.  J.  The  ground  on  which  my  judgment  is  formed,  renders  it  un* 
necessary  for  me  to  make  any  observation  on  much  that  has  been  urged  in  argu- 
ment.  For  the  question  is  reduced  to  a  single  point,  whether  or  not  on  these 
pleadings  an  eviction  has  been  properly  pleaded.  The  plaintiffs  declare  in  cove- 
nant for  rent  arrear.  The  defendant  has  pleaded,  that  the  premises  were  originally 
demised  by  Chantrell  and  his  wife  to  the  plaintiffs,  for  a  term  which  is  not  yet 
expired,  under  a  covenant  that  the  business  of  a  retailer  of  beer  should  not  be 
carried  on  upon  the  premises  without  the  consent  of  Chantrell  and  his  wife ; 
that  before  the  rent  claimed  became  due,  the  defendant,  with  the  consent  of  the 
plain tifiis,  carried  on  that  business  on  the  premises ;  and  that  on  the  ground 
that  thereby  a  forfeiture  of  the  Chantrells'  lease  was  occasioned,  one  R.  D. 
Chantrell,  having  good  right  and  title  to  the  premises  as  eldest  son  and  heir  of 
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Chantrell  and  wife,  evicted  the  defendant ; — and  the  question  is^  whether  this 
eviction  is  well  pleaded  or  not. 

Certainly,  in  Jordan  v.  Twells,  where,  to  debt  on  a  covenant  for  rent,  thede- 
fendant  pleaded  an  eviction  by  K.  P.,  having  a  prior  and  better  right  and  title 
than  the  plaintiff  on  demurrer,  because  the  defendant  did  not  set  forth  what 
right  or  title  K.  P.  had,  the  Court  allowed  the  objection,  on  the  ground  that 
r^781  ^^^  defendant  ought  *to  have  alleged  a  title  in  K.  P.,  inconsistent  with 
i-  -'the  plaintiff's  title ;  and  Lord  Habdwioke  said,  <<  the  defendant  ought 
to  have  shown  that  K.  P.  had  a  title  to  enter ;  for  possibly  she  had  no  right  of 
entry,  though  she  had  a  right  to  recover  in  a  real  action." 

It  is  contended,  however,  that  this  decision  is  in  effect  overruled  by  Foster 
V.  Pierson,  and  Hodgson  v.  East  India  Company }  but  I  do  not  think  that  those 
eases  can  be  said  to  have  that  effect.  In  those  cases  the  actions  were  brought 
against  the  grantor  by  the  grantee,  who  had  been  evicted,  and  who  had  no 
means  of  setting  forth  the  particulars  of  the  titles  of  those  who  had  entered  on 
him  :  here,  the  grantee,  in  answer  to  a  claim  for  rent  by  the  grantor,  relies  upon 
an  entry  by  a  third  person  on  grounds  with  which  by  his  plea  he  has  shown  him- 
self to  be  acquainted ;  and,  generally  speaking,  more  strictness  is  required  in  a 
plea  than  in  a  declaration.  But  it  is  not  necessary  to  decide  the  case  on  this 
ground ;  for  there  is  a  manifest  distinction  between  setting  forth  the  particulars 
of  the  title  of  the  party  who  enters,  and  setting  forth  simply  the  ground  of 
entry ;  and  I  am  not  struck  with  the  argument  of  hardship  in  this  case ;  for  if 
the  defendant  had  stood  his  ground  in  the  ejectment,  he  would  at  all  events 
have  learned  on  what  authority  the  entry  was  made.  We  come  round  then  to 
the  question,  whether  upon  this  plea  the  eviction  is  properly  pleaded. 

The  covenant  for  the  breach  of  which  the  entry  was  made,  was  a  covenant  not 
to  carry  on,  upon  the  premises,  the  business  of  a  retailer  of  beer  without  the 
consent  of  Chantrell  and  his  wife ;  and  the  defendant  has  pleaded  that  a  for* 
feiture  was  incurred  by  the  fact  that  the  business  of  a  retailer  of  beer  had  been 
earned  on ;  and  that  R.  D.  Chantrell,  having  good  right  and  title  as  eldest  son 
and  heir  of  Chantrell  and  wife,  evicted  the  defendant  before  the  rent  claimed  in 
the  declaration  became  due. 

^2791  *^^"^  ^B  ^^>B  ^  breach  of  the  covenant  at  law  ?  and  if  not,  is  there 
*-  -'  any  sufficient  general  allegation  that  the  party  entering  had  good  title  to 
the  premises  ? 

Now,  the  covenant  for  the  breach  of  which  the  grantors  or  their  heir  would 
be  authorised  to  re*enter,  was  not  simply  a  covenant  against  carrying  on  a  par- 
ticular trade,  but  a  covenant  against  carrying  it  on  without  the  consent  of  the 
grantors :  the  covenant  therefore  was  not  broken  by  simply  carrying  on  the 
trade :  it  should  have  been  averred  and  proved  that  it  was  carried  on  without 
the  consent  of  the  Chantrells :  for  it  is  a  rule  of  pleading,  well  known  ever 
since  the  case  in  Lord  Raymond,  Thorpe  v.  Thorpe,  ?  1  Ld.  Raymd.  662,  that 
where  any  stipulation  in  the  nature  of  a  condition  precedent  accompanies  a 
covenant,  particularly  where  it  forms  a  member  of  the  same  clause,  the  cove- 
nant is  not  shown  to  have  been  broken  without  showing  a  breach  of  the  accom- 
panying stipulation  also.  As,  in  covenant  to  pay  5«.  per  day,  after  notice  that 
he  would  not  act  any  more  :  proviso,  that  no  notice  shall  be  given  but  in  an 
acting  week ;  breach,  that  he  gave  notice  sec.  formam  articulorum,  was  not 
sufficient,  but  he  ought  say  expressly  that  it  was  in  an  acting  week ;  for  the 
proviso  is  part  of  the  covenant  itself:  Com.  Dig.  Pleader  (C),  47. 

But  here,  it  is  said,  the  preceding  part  of  the  plea  may  be  rejected  as  sur- 
plusage, and  the  defendant  may  rely  on  the  general  words,  that  R.  D.  Chan- 
trell, having  good  right  and  title  as  eldest  son  and  heir  to  Chantrell  and  wife, 
entered  and  evicted.  That,  however,  would  be  putting  a  forced  construction 
on  the  language  of  the  plea,  which  does  not  assert  his  title  generally,  but  merely 
that  the  claim  of  Chantrell  and  wife,  having  descended  on  him  as  heir,  he  was 
entitledi  as  such,  to  take  advantage  of  the  alleged  forfeiture. 
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On  the  broad  ground,  therefore,  that  it  does  not  ^contain  any  general  r^oA-i 
allegation  that  the  defendant  was  evicted  by  one  haying  title  to  the  pre-^  ■' 
mises,  nor  any  such  special  statement  of  facts  as  discloses  a  title  by  forfeitare, 
I  think  this  plea  affords  no  answer  to  the  action,  and  that  it  is  not  cured  by 
the  plaintiffs'  pleading  over,  the  claim  set  out  being  insufficient  to  justify  the 
entry. 

Oaselee,  J.  His  Lordship  having  gone  so  fully  into  the  question,  I  need 
only  add,  that  I  concur  in  the  opinion  he  has  expressed.  But  I  cannot  see  that 
any  trade  prohibited  by  the  original  lease  has  been  carried  on  on  the  premises. 
For  a  retail  brewer  is  not  what  was  meant  by  a  common  brewer ;  and  though  it 
is  alleged,  that  the  under-lessee  carried  on  the  business  of  a  retail  brewer,  "  that 
is  to  say,  of  a  retailer  of  beer,''  by  the  license  of  the  plaintiffs,  yet,  in  the 
license  set  out  by  the  replication,  the  business  of  a  retailer  of  beer  is  not  men- 
tioned. 

Vauohan,  J.  It  is  with  much  diffidence  that  I  pronounce  an  opinion  at 
variance  with  that  of  the  rest  of  the  Court,  particularly  on  a  point  of  pleading 
with  which  those  from  whom  I  differ  are  well  acquainted.  But  unless  there  be 
a  distinction  between  plea  and  declaration,  I  should  have  thought  this  plea  suf- 
ficient, under  the  authority  of  Foster  v.  Pierson,  where  it  was  held,  that  in 
assigning  a  breach  of  covenant  for  quiet  enjoyment,  it  was  sufficient  to  alleee 
that  at  the  time  of  the  demise  to  the  plaintiff,  A.  6.  had  lawful  right  and  tiUe 
to  the  premises,  and  having  such  lawful  right  and  title,  entered,  &c.,  and  evicted 
him,  &c.,  without  showing  what  title  A.  B.  had;  or  that  he  evicted  plaintiff  by 
legal  process,  &c.  And  Lord  Kenton  said,  ''  If  the  declaration  be  certain  to 
a  common  intent,  that  is  sufficient.  Now,  it  states  that  J.  B.  Pierson,  at  the 
time  of  the  lease  made  to  the  plaintiff,  and  at  the  time  of  the  ^eviction,  r^eogn 
had  lawful  right  and  title  to  the  premises ;  and  having  such  lawful  right  *-  ^ 
and  title,  entered,  &o.  I  think  it  would  be  doing  vioknce  to  these  words  to  say, 
that  the  lawful  right  and  title,  which  it  is  stated  he  had,  did  not  legalise  his 
entry ;  the  fair  import  of  the  words  is,  that  he  had  lawful  right  and  title  to  do 
that  which  he  did."  Ashhurst,  J.,  said,  ^*  The  breach,  though  not  accurately 
drawn,  implies  that  the  plaintiff  was  lawfully  evicted,  so  as  to  bring  the  case 
within  the  meaning  of  the  covenant.  For,  in  substance  it  is  this,  that  the  per- 
son who  entered  had  a  better  title  than  the  defendant,  and  having  such  title, 
entered  upon  the  premises."  And  Buller,  J.,  said,  '^  In  assigning  a  breach 
of,  covenant,  it  is  sufficient  if  it  be  certain  to  a  general  intent,  and  I  think  this 
is  sufficiently  certain ;  for  when  it  is  said,  that  <  the  party  having  a  lawful  right 
and  title  entered,'  it  is  the  same  thing  as  saying,  *  he  entered  by  lawful  right 
and  title.' "  Grose,  J.,  referred  to  1  Mod.  294,  where  Twisden,  J.,  said, 
"  It  is  sufficient  to  say  that  the  party  had  a  prior  title ;  not  a  prior  title  to 
enter."  And  in  I  Mod.  101,  Lord  Hale  said,  <<  having  title  at  the  time"  was 
sufficient. 

BosANQUET,  J.  I  am  of  opinion  that  our  judgment  must  be  for  the  plain- 
tiffs. If  the  defendant  has  been  legally  evicted,  the  plaintiffs'  claim  is  defeated; 
but  it  appears  to  me  that  no  legal  eviction  is  shown  upon  this  plea.  The  defen- 
dant has  pleaded  that  a  forfeiture  was  incurred  by  the  fact  that  the  business  of 
a  retailer  of  beer  had  been  carried  on ;  and  that  R.  D.  Chantrell,  having  good 
right  and  title  as  eldest  son  and  heir  of  Chantrell  and  wife,  evicted  the  defen- 
dant before  the  rent  claimed  in  the  declaration  became  due.  Now,  the  mere 
carrying  on  the  trade  of  a  retailer  of  beer  is  not  prohibited  by  the  covenant,  bat 
the  carrying  it  on  without  the  Chantrells'  consent  in  writing ;  and  in  order  to 
establish  a  forfeiture,  it  should  have  been  averred  and  proved  that  *the  pMg2l 
trade  was  carried  on  without  such  consent.  The  prohibition,  and  the  ^ 
provision  which  narrows  it,  are  found  together  in  the  same  clause ;  and  the  case 
falls  within  the  general  rule  of  pleading,  which  requires,  that  where /i  covenant 
with  an  exception  is  contained  in  the  same  clause,  an  assignment  of  breaches 
must  comprehend  the  exception  as  well  as  the  covenant.    It  has  been  contended. 
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bowever,  that,  at  all  events,  th^  allegation  of  forfeiture  may  be  rejected  as  sur- 
plusage, and  tbat  the  general  allegation,  that  B.  D.  Chantrell,  having  good  title 
as  heir,  entered^  is  snffioient.  But  where  the  cause  of  forfeiture  is  expressly 
set  oat,  and  appears  to  be  insufficient,  no  general  words  can  cure  the  defect : 
and  here,  the  general  words  that  the  party  entered,  having  right  as  heir  of  the 
Chantrells,  show  no  other  title  than  a  right  to  stand  in  the  place  of  the  Chan- 
trells.  Then,  it  is  alleged  that  the  Chantrells  had  a  right  to  enter,  because  the 
business  of  a  retailer  of  beer  was  carried  on  upon  the  premises,  which  is  insuffi- 
cient to  show  a  right  of  entry,  without  adding  that  it  was  carried  on  without  their 
consent.  It  must  be  observed,  too,  that  this  defective  allegation  is  found  in  a 
plea,  while  the  cases  cited  from  the  Term  Beports  are  decisions  upon  a  declara- 
tion for  breach  of  a  covenant  for  quiet  enjoyment.  By  the  general  rules  of 
pleading,  greater  certainty  is  required  in  a  plea  than  in  a  declaration,  and  more 
than  ordinary  precision  is  required  in  a  plea  which  goes  to  defeat  an  estate.  The 
cases,  therefore,  in  the  Term  Beports  are  not  necessarily  to  be  considered  as 
overruling  Jordan  v,  Twells,  which  was  a  decision  upon  demurrer  to  a  plea 
alleging  eviction. 

However,  it  is  unnecessary  to  determine  that  point :  my  judgment  turns  upon 
the  specific  ground,  that  here  the  defendant  has  set  up  a  cause  of  forfeiture 
which  on  the  face  of  the  plea  was  not  such  as  to  warrant  an  eviction. 

Judgment  for  phiintiffs. 

[»283]   *QIBBENS  and  Others  r.  BUISSON  and  Another.    iVbt;.  17. 

PlamtiffB  agreed  with  defendants  to  conyey  a  cargo  to  Oporto,  and  if  the  river  was  h& 
powesrion  of  an  enemy,  to  unload  at  F.,  outside  the  harbor.  The  freight  was  to  be 
476/. ;  or,  if  the  vessel  oould  enter  Oporto,  discharge,  and  reload  there,  800/.  only : 
twen^-five  days  were  allowed  for  unloading.  Plaintiffs  arrived  at  F.  June  the  2d^ 
and,  an  enemy  being  in  possession  of  the  river,  commenced  unloading  there.  The 
vessel  was  detained  at  F.,  partly  for  the  conyenience  of  defendants,  and  partly  by  bad 
weather,  till  August  25th,  and  by  that  time  had  discharged  seven-eighths  of  her  cargo. 
The  enemy  then  having  quitted  ^the  river,  she  entered  Oporto,  where  she  discharged 
the  remaining  eighth  of  her  cargo.  In  July,  the  defendants'  agent  at  Oporto  gave 
plaintiffs  a  bill  for  the  larger  freight  In  September,  the  vessel  obtained,  at  Oporto, 
a  fall  cargo  for  England.  Held,  Uiat  plaintiffs  were  entitled  to  the  larger  freight,  and 
to  demurrage  from  the  28th  of  June. 

Thib  was  an  action  of  assumpsit,  hrought  to  recover  the  sum  of  248^.,  claimed 
hy  the  plaintiffs  under  a  charter-party,  for  demurrage  of  the  ship  Lusitania. 
The  declaration  also  contained  counts  for  the  carriage  and  conveyance  of  pas- 
sengers, stock,  and  merchandise ;  for  the  use  and  hire,  and  for  the  detention  of 
the  ship ;  and  the  common  money  counts. 

The  parties,  by  consent,  and  by  order  of  the  Chief  Justice,  aubmitted,  in 
pursuance  of  the  statute  in  that  case  made  and  provided,  the  following  case  for 
the  opinion  of  the  Court : — 

The  plaintiffs  were  owners  of  the  Lusitania,  and  on  the  2d  of  May,  1883,  a 
charter-party  was  duly  signed  by  them  and  the  defendants  to  the  following 
effect : — '<  It  is  this  day  mutually  agreed  between  the  owners  and  master  of  the 
Lusitania,  of  176  tons,  now  in  the  port  of  London,  and  Messrs.  Buisson  and 
Morlett,  of  London,  merchants,  that  the  said  ship,  being  tight,  &c.,  shall  receive 
on  board  a  full  and  complete  careo  of  merchandise,  and  proceed  therewith  to 
Vigo,  and  there  further  receive  on  Doard  as  much  live  stock  as  she  can  with  safety 
to  3ie  vessel  take  on  deck ;  and  being  so  loaded,  shall  therewith  proceed  to  Oporto : 
r*2841  ^^^  should  the  master  think  it  possible  to  enter  the  port  without  "^risk 
^  -'  from  the  batteries,  he  agrees  to  discharge  the  cargo  there ;  but  if  not,  he 
binds  himself  to  proceed  off  the  castle  of  the  l*os,  or  to  some  other  point  near 
the  bar,  where  the  vessel  can  lie  in  safety,  and  there  discharge  into  bcAts,  which 
the  freighters  bind  themselves  to  send  alongside  the  vessel.  To  be  paid  freight, 
in  full  for  the  voyage,  the  sum  of  475/.    Or,  if  the  vessel  can  enter  Oporto, 
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On  the  broad  ground,  therefore,  that  it  does  not  ^contain  any  general  r^ogoi 
allegation  that  the  defendant  was  evicted  by  one  haying  title  to  the  pre-  ^  ^ 
mises,  nor  any  such  special  statement  of  facts  as  discloses  a  title  by  forfeiture, 
I  think  this  plea  affords  no  answer  to  the  action,  and  that  it  is  not  cured  by 
the  plaintiffs'  pleading  over,  the  claim  set  out  being  insufficient  to  justify  the 
entry. 

Oaselee,  J.  His  Lordship  having  gone  so  fully  into  the  question,  I  need 
only  add,  that  I  concur  in  the  opinion  he  has  expressed.  But  I  cannot  see  that 
any  trade  prohibited  by  the  original  lease  has  been  carried  on  on  the  premises. 
For  a  retul  brewer  is  not  what  was  meant  by  a  common  brewer ;  and  though  it 
is  alleged,  that  the  under-lessee  carried  on  the  business  of  a  retail  brewer,  **  that 
is  to  say,  of  a  retailer  of  beer,''  by  the  license  of  the  plaintiffs,  yet,  in  the 
license  set  out  by  the  replication,  the  business  of  a  retailer  of  beer  is  not  men- 
tioned. 

Vauohan,  J.  It  is  with  much  diffidence  that  I  pronounce  an  opinion  at 
variance  with  that  of  the  rest  of  the  Court,  particularly  on  a  point  of  pleading 
with  which  those  from  whom  I  differ  are  well  acquainted.  But  unless  there  be 
a  distinction  between  plea  and  declaration,  I  should  have  thought  this  plea  saf- 
ficient,  under  the  authority  of  Foster  v,  Pierson,  where  it  was  held,  that  in 
assigninff  a  breach  of  covenant  for  quiet  enjoyment,  it  was  sufficient  to  allege 
that  at  the  time  of  the  demise  to  the  plaintiff,  A.  6.  had  lawful  right  and  title 
to  the  premises,  and  having  such  lawful  right  and  title,  entered,  &c.,  and  evicted 
him,  &c.,  without  showing  what  title  A.  B.  had;  or  that  he  evicted  plaintiff  by 
legal  process,  &c.  And  Lord  Kenton  said,  '<  If  the  declaration  be  certain  to 
a  common  intent,  that  is  sufficient.  Now,  it  states  that  J.  B.  Pierson,  at  the 
time  of  the  lease  made  to  the  plaintiff,  and  at  the  time  of  the  ^eviction,  r^ogn 
had  lawful  right  and  title  to  the  premises ;  and  having  such  lawful  right  ^  ^ 
and  title,  entered,  &c.  I  think  it  would  be  doing  violence  to  these  words  to  eay, 
that  the  lawful  right  and  title,  which  it  is  stated  he  had,  did  not  legalise  his 
entry ;  the  fair  import  of  the  words  is,  that  he  had  lawful  right  and  title  to  do 
that  which  he  did."  Ashhurst,  J.,  said,  <<  The  breach,  though  not  accurately 
drawn,  implies  that  the  plaintiff  was  lawfully  evicted,  so  as  to  bring  the  case 
within  the  meaning  of  the  covenant.  For,  in  substance  it  is  this,  that  the  per- 
son who  entered  had  a  better  title  than  the  defendant,  and  having  such  title, 
entered  upon  the  premises."  And  Buller,  J.,  said,  ''  In  assigning  a  breach 
of.  covenant,  it  is  sufficient  if  it  be  certain  to  a  general  intent,  and  I  think  this 
is  sufficiently  certain ;  for  when  it  is  said,  that  <  the  party  having  a  lawful  right 
and  title  entered,'  it  is  the  same  thing  as  saying,  <  he  entered  by  lawful  right 
and  title.' "  Grose,  J.,  referred  to  1  Mod.  294,  where  Twisden,  J.,  said, 
'<  It  is  sufficient  to  say  that  the  party  had  a  prior  title ;  not  a  prior  title  to 
enter."  And  in  1  Mod.  101,  Lord  Hale  said,  <<  having  title  at  the  time"  was 
sufficient. 

BosANQUET,  J.  I  am  of  opinion  that  our  judgment  must  be  for  the  plaio- 
tifb.  If  the  defendant  has  been  legally  evicted,  the  plaintiffs'  claim  is  defeated; 
but  it  appears  to  me  that  no  legal  eviction  is  shown  upon  this  plea.  The  defen- 
dant has  pleaded  that  a  forfeiture  was  incurred  by  the  fact  that  the  business  of 
a  retailer  of  beer  had  been  carried  on ;  and  that  R.  D.  Chantrell,  having  good 
right  and  title  as  eldest  son  and  heir  of  Chantrell  and  wife,  evicted  the  defen- 
dant before  the  rent  claimed  in  the  declaration  became  due.  Now,  the  mere 
carrying  on  the  trade  of  a  retailer  of  beer  is  not  prohibited  by  the  covenant,  bat 
the  carrying  it  on  without  the  Chantrells'  consent  in  writing ;  and  in  order  to 
establish  a  forfeiture,  it  should  have  been  averred  and  proved  that  *the  pii2821 
trade  was  carried  on  without  such  consent.  The  prohibition,  and  the  *- 
provision  which  narrows  it,  are  found  together  in  the  same  clause ;  and  the  ease 
falls  within  the  general  rule  of  pleading,  which  requires,  that  where /i  covenant 
with  an  exception  is  contained  in  the  same  clause,  an  assignment  of  breaches 
must  comprehend  the  exception  as  well  as  the  covenant.    It  nas  been  contended. 
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however,  that,  at  all  events,  th^  allegation  of  forfeiture  may  be  rejected  as  enr- 
plnsage,  and  that  the  general  allegation,  that  B.  D.  Chantrell,  having  good  title 
as  heir,  entered^  is  sufficient  Bat  where  the  cause  of  forfeiture  is  expressly 
set  out,  and  appears  to  be  insufficient,  no  general  words  can  cure  the  defect : 
and  here,  the  general  words  that  the  party  entered,  having  right  as  heir  of  the 
Chantrells,  show  no  other  title  than  a  right  to  stand  in  the  place  of  the  Chan- 
trells.  Then,  it  is  alleged  that  the  Chantrells  had  a  right  to  enter,  because  the 
business  of  a  retailer  of  beer  was  carried  on  upon  the  premises,  which  is  insuffi- 
cient to  show  a  right  of  entry,  without  adding  that  it  was  carried  on  without  their 
consent.  It  must  be  observed,  too,  that  this  defective  allegation  is  found  in  a 
plea,  while  the  oases  cited  from  the  Term  Beports  are  decisions  upon  a  declara- 
tion for  breach  of  a  covenant  for  quiet  enjoyment.  By  the  general  rules  of 
pleading,  greater  certainty  is  required  in  a  plea  than  in  a  declaration,  and  more 
than  ordinary  precision  is  required  in  a  plea  which  goes  to  defeat  an  estate.  The 
cases,  therefore,  in  the  Term  Beports  are  not  necessarily  to  be  considered  as 
overruling  Jordan  t;.  Twells,  which  was  a  decision  upon  demurrer  to  a  plea 
alleging  eviction. 

However,  it  is  unnecessary  to  determine  that  point :  my  judgment  turns  upon 
the  specific  ground,  that  here  the  defendant  has  set  up  a  cause  of  forfeiture 
which  on  the  face  of  the  plea  was  not  such  as  to  warrant  an  eviction. 

Judgment  for  phiintiffs. 

[*283]   ♦GIBBENS  and  Others  v.  BUISSON  and  Another.    Nov.  17. 

Plamtiffs  Agreed  with  defendants  to  conyey  a  cargo  to  Oporto,  and  if  the  river  was  in 
possession  of  an  enemy,  to  unload  at  F.,  outside  the  harbor.  The  ftreight  was  to  be 
47^ ;  or,  if  the  vessel  oonld  enter  Oporto,  discharge,  and  reload  there,  800/.  only : 
twenty-fire  days  were  allowed  for  nnloadlng.  Plaintiffs  arriyed  at  F.  June  the  2d,, 
and,  an  enemy  being  in  possession  of  the  river,  commenced  unloading  there.  The 
vessel  was  detained  at  F.,  partly  for  the  oonyenienoe  of  defendants,  and  partly  by  bad 
weather,  till  August  25th,  and  by  that  time  had  discharged  seven-eighths  of  her  cargo. 
The  enemy  then  having  quitted  ^the  river,  she  entered  Oporto,  where  she  discharged 
the  remaining  eighth  of  her  cargo.  In  July,  the  defendants*  agent  at  Oporto  gave 
plaintiffs  a  bill  for  the  larger  freight  In  September,  the  vessel  obtained,  at  Oporto, 
a  full  cargo  for  England.  Held,  Uiat  plaintiffs  were  entitled  to  the  larger  fireight,  and 
to  demurrage  from  the  28th  of  June. 

This  was  an  action  of  assumpsit,  brought  to  recover  the  sum  of  248^.,  claimed 
by  the  plaintiffs  under  a  charter-party,  for  demurrage  of  the  ship  Lusitania. 
The  declaration  also  contained  counts  for  the  carriage  and  conveyance  of  pas- 
sengers, stock,  and  merchandise }  for  the  use  and  hire,  and  for  the  detention  of 
the  ship ;  and  the  common  money  counts. 

The  parties,  by  consent,  and  by  order  of  the  Chief  Justice,  submitted,  in 
pursuance  of  the  statute  in  that  case  made  and  provided,  the  following  case  for 
the  opinion  of  the  Court : — 

The  plaintiffs  were  owners  of  the  Lusitania,  and  on  the  2d  of  May,  1833,  a 
eharter-party  was  duly  signed  by  them  and  the  defendants  to  the  following 
effect : — **  It  is  this  day  mutually  agreed  between  the  owners  and  msster  of  the 
Lusitania,  of  176  tons,  now  in  the  port  of  London,  and  Messrs.  Buisson  and 
Morlett,  of  London,  merchants,  that  the  said  ship,  being  tight,  &o.,  shall  receive 
on  board  a  full  and  complete  cargo  of  merchandise,  and  proceed  therewith  to 
Yigo,  and  there  further  receive  on  board  as  much  live  stock  as  she  can  with  safety 
to  the  vessel  take  on  deck ;  and  being  so  loaded,  shall  therewith  proceed  to  Oporto : 
V^^Ml  *°^  should  the  master  think  it  possible  to  enter  the  port  without  *risk 
*■  J  from  the  batteries,  he  agrees  to  discharge  the  cargo  there ;  but  if  not,  he 
binds  himself  to  proceed  off  the  castle  of  the  Fos,  or  to  some  other  point  near 
the  bar,  where  the  vessel  can  lie  in  safety,  and  there  discharge  into  boats,  which 
the  freighters  bind  themselves  to  send  alongside  the  vessel.  To  be  paid  freight, 
in  full  for  the  voyage,  the  sum  of  476/.    Or,  if  the  vessel  can  enter  Oporto, 
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difloharge  and  reload  there,  then,  in  lien  thereof,  the  aum  of  3001.  only.  The 
port  and  pilotage  charges  at  Vigo  to  be  paicl  by  the  freighters.  The  act  of 
Qod,  the  king's  enemies,  restraint  and  detention  of  prinoes  and  rulers,  fire,  and 
all  and  every  the  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigatioD, 
of  what  nature  or  kind  soever,  during  the  said  voyage,  always  mntoally  ex- 
cepted. The  freight  to  be  paid  in  cash  in  London,  upon  production  of  receipts 
for  right  and  true  delivery  of  the  cargo.  Twenty-five  working  days  are  to  be 
allowed  the  said  merchants  (if  the  ship  is  not  sooner  despatch^)  for  unloadiDg 
the  cargo.  Lay  days  to  commence  when  the  ship  is  off  the  castle  of  the  Foi, 
or  other  point  where  she  is  to  be  discharged ;  continue,  whilst  there ;  oesse,  if 
blown  off  the  coast  by  stress  of  weather,  and  recommence,  when  again  at  anchor 
at  her  station :  41,  per  day  demurrage  for  every  day  over  and  SboYe  the  said 
laying  days.  Penalty  for  non-performanee  of  this  agreement,  600/.  The  mas- 
ter to  sign  bills  of  lading  in  the  usual  manner,  and,  if  required,  for  more  or  leas 
freight  than  above  stipulated,  without  prejudice  to  this  charter-party.  The 
vessel  to  be  consigned  to  the  f^ighters,  or  their  asents,  at  the  ports  of  loading 
and  unloading.  Five  clear  days  are  to  be  allowed  the  freighters  for  taking  in 
the  live  stock  at  Vigo ;  and  4/.  per  day  demurrage  to  be  paid  for  every  day  she 
is  kept  longer.  Should  there  be  an  absolute  impossibility  of  landing  the  cargo 
off  Oporto,  it  shall  be  lawful  for  the  master  and  the  freighters'  agents  to  enter 
into  a  fresh  agreement,  without  prejudice  to  this  charter-party/' 

*0n  the  12th  of  May,  1833,  the  ship  sailed  from  I^ndon  on  the  p^gr-i 
voyage  mentioned  in  the  charter-party,  with  a  cargo,  chiefly  of  provi-  ^  ^ 
sions,  shipped  by  or  on  account  of  the  defendants,  and  arrived  at  Vigo  on  the 
28th  of  the  same  month,  where  ^me  oxen,  &c.,  were  also  taken  on  board :  the 
ship  sailed  from  Vigo  on  the  2d  of  June,  and  arrived  off  the  bar  of  Oporto  on 
the  next  day.  The  harbor  of  Oporto  is  about  two  or  three  miles  up  the  river 
Douro  :  when  the  ship  so  arrived,  the  Miguelites  were  in  possession  of  batteries 
on  each  side  of  the  entrance  of  that  river ;  and  it  was  not  then  possible  for  her 
to  enter  the  port  without  great  risk  and  danger ;  she  was  accordingly  brought 
up  in  the  roads  off  the  castle  of  the  Fez,  just  beyond  the  range  of  the  Miguel- 
ites' batteries.  In  pursuance  of  instructions  from  the  plaintiffs,  the  captain 
made  a  private  signal  to  inform  Signer  Dourado,  of  Oporto,  to  whom  the  cargo 
was  consigned  by  the  defendants,  of  the  arrival  of  the  ship }  and  the  same  day 
received  a  letter  from  Dourado,  requesting  him  to  unload  into  boats,  sent  hj 
Dourado,  the  oxen,  &o.,  taken  on  board  at  Vigo;  and,  if  there  were  room, a 
portion  of  the  flour,  which  formed  part  of  the  ship's  cargo. 

The  ship  remained  at  anchor  in  the  roads,  and  delivered  part  of  the  caigo 
from  time  to  time,  as  it  was  sent  for  by  Dourado :  but  the  occupation  of  the 
batteries  by  the  Miguelites  made  it  difficult  and  dangerous  to  discharge  the 
cargo,  as  the  boats  had  to  pass  up  the  river  between  the  batteries,  and  geaerallj 
came  to  the  ship  during  the  night.  They  also  came  on  Sundays,  and  portioni 
of  the  cargo  were  delivered  to  them  accordingly,  on  Sunday  the  9  th  and  Snndaj 
the  16th  of  June.  The  ship  remained  at  her  anchorage,  as  before  stated, 
without  any  interruption,  from  the  3d  of  June  until  the  14th  of  August,  when 
there  were  very  strong  gales  and  squally  weather.  The  captain  was  obliged  to 
slip  his  cable  for  the  preservation  of  the  ship ;  but  he  brought  her  up  r^oSGl 
*again  to  the  same  anchorage  on  the  next  morning,  and  remained  there  ^ 
until  the  18th  of  August,  when,  it  blowing  hard,  he  sustained  some  damage 
from  the  impact  of  another  ship,  and  stood  out  to  sea  in  order  to  avoid  farther 
danger,  having  on  board  about  one-eighth  of  the  cargo  undischarged.  The  gale 
continued  for  several  days,  and  the  Lusitania  was  beating  off  and  on  the  coast, 
and  could  not  return  to  her  former  anchorage  until  the  25th  of  August.  The 
Miguelites  had  then  abandoned  the  batteries,  and  the  river  was  open,  bat  there 
was  not  sufficient  wind  and  tide  to  enable  the  ship  to  oro86  the  bar.  The  next 
day  there  was  sufficient  water ;  the  Lusitania  proceeded  up  the  river,  and  came 
to  anchor  in  the  harbor  of  OportO|  where  the  residue  of  the  cargo  was  delirered 
to  the  order  of  Dourado. 
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On  the  26th  of  June  tbe  captain  received  from  Doarado  a  letter,  in  which  he 
said,  ''  I  approve  of  the  expenses  you  have  been  at  with  feeding  the  men  em- 
ployed in  unloading  and  bringing  over  your  cargo,  which  I  beg  you  to  continue 
doing  until  we  can  settle  accounts.  In  spite  of  my  best  endeavors,  it  has  not 
been  possible  to  hurry  on,  more  than  has  been  done,  the  unloading.  I  shall 
continue  with  my  utmost  exertions,  towards  its  conclusion." 

Only  a  small  part  of  the  outward  cargo  was  discharged  by  the  29th  of  June; 
the  ship  had  continued  to  lie  in  the  roads,  at  the  request  of  Dourado,  and  to 
discharge  her  cargo  from  time  to  time  as  it  was  sent  for  by  him ;  and  on  the 
15th  of  July  he  wrote  to  the  captain  in  the  following  terms : — "  We  have 
avoided  unloading  your  vessel,  owing  to  the  low  prices  of  the  articles,  and  our 
warehouses  being  full ;  however,  we  send  these  boats  to  bring  all  the  barrels  of 
beef  they  can,  and  nothing  else  but  these ;  but  if  it  is  absolutely  necessary  to 
take  out  some  barrels  of  flour,  then  let  the  lesser  possible  quantity  come." 
r*9ft71  ^^^  ^^^  ^^  100/.  was  paid  by  the  defendants  to  the  *plain tiffs  on 
I  ^^'^  the  9th  of  May,  1833,  in  part  of  the  freight  of  the  ship.  On  the  24th 
of  July  the  captain,  on  behalf  of  the  plaintiffs,  claimed  the  payment  of  the 
balance  of  freight  for  the  ship,  as  having  previously  become  due  according  to 
the  terms  of  the  charter-party ;  and  Dourado  then  gave  him  a  bill  of  exchange 
upon  the  defendants  for  the  sum  of  375/.,  which  was  expressed  to  be  for  the 
<<  balance  of  the  freight  per  Lusitania." 

At  the  time  Dourado  gave  this  bill  of  exchange,  he  admitted  that  the  ship 
had  been  upon  demurrage  for  some  time  past ;  and  said,  that  the  cargo  had 
come  to  a  bad  market,  and  that  the  expense  of  getting  the  cargo  on  shore  was 
so  heavy  that  he  thought  he  should  keep  the  Lusitania  a  little  longer. 

The  bill  of  exchange  was  remitted  to  the  captain's  agent  in  London,  who  re- 
ceived the  amount  thereof  from  the  defendants. 

On  the  16th  of  August  the  captain  exhorted  Dourado  to  discharge  the  ship ; 
when  Doarado  said,  the  prices  were  so  low  that  he  did  not  wish  to  pay  the  extra 
expenses  of  the  boats.  Dourado  was  then  informed  by  the  captain,  that  the 
ship  had  been  on  demurrage  ever  since  the  28th  of  June,  which  he  admitted ; 
and  the  demurrage  duo  was  calculated  by  Dourado  and  the  captain. 

When  the  ship  entered  the  harbor  she  had  only  about  one-eighth  of  her  cargo 
left  on  board,  and  the  whole  of  that,  except  as  after  mentioned,  was  delivered 
in  the  harbor  between  the  26th  and  29th  of  August  inclusive. 

One  hundred  and  eighty  ores,  which  had  been  sent  out  in  the  ship  by  the  de- 
fendantSy  could  not  be  disposed  of  at  Oporto ;  at  the  request  of  Dourado,  the 
captain  agreed  to  take  them  back  to  England  without  any  charge ;  but  it  was 
necessary,  in  order  to  clear  the  ship  at  the  custom-house  of  Oporto,  that  these 
ores  should  be  landed,  which  was  done  by  order  from  Dourado  on  the  30th  of 
August ;  and  a  barrel  of  flour,  which  had  before  escaped  notice,  was  also  landed 
r*28f^l  ^^  ^^^  ^™^  ^^y '  ^^^  ^^^P  ^^^  *then  cleared  at  the  custom-house,  and 
*•        ^  the  ores  were  afterwards  again  taken  on  board. 

After  the  delivery  of  the  cargo,  Dourado  was  applied  to  by  the  captain  to 
give  a  certificate  of  the  time  the  ship  had  been  employed;  and  he  then  signed 
the  following  memorandum  on  the  back  of  a  copy  of  the  charter :  '^  Arrived 
off  the  bar  on  the  3d  of  June;  the  time  of  contract  expired  on  the  28th  of 
June ;  entered  the  river  on  the  26th  of  August,  and  was  cleared  on  the  30th  of 
August." 

The  Lusitania  afterwards  obtained  a  full  cargo  at  Oporto  for  England,  which 
she  began  to  take  in  on  the  19th  of  September,  and  sailed  therewith  on  the  6th 
of  October. 

In  the  declaration,  which  was  to  be  considered  as  part  of  the  case,  the  plain- 
tiffs, after  setting  out  the  substance  of  the  charter-party,  and  averring  that  the 
ship  being  tight,  &c.,  received  the  cargo  on  board,  stated,  that  she  proceeded 
therewith  to  Yigo,  and  there  received  live  stock,  &c.,  and  afterwards  proceeded 
on  her  voyage ;  that  afterwards  she  arrived  at  her  destination ;  that  the  plain- 


644  1  Bingham's  New  Cases.  [288 

tiffs  afterwards  discharged  the  cargo,  according  to  the  true  intent  and  meaning 
of  the  charter-party,  which  was  then  and  there  accepted  bj  the  defendants;  and 
that  the  yessel  could  not  enter  Oporto,  discharge  and  reload  there^  according  to 
the  true  intent  and  meaning  of  the  charter-party. 

The  defendants  pleaded  the  general  issue,  and  paid  7SL  into  Court  on  the 
count  for  the  use  and  hire  of  the  ship. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  phdntiffs  were 
entitled  under  the  circumstances  stated  in  this  case,  to  recover  any  and  what 
sum  from  the  defendants,  and  upon  what  count  or  counts;  the  defendants  being 
at  liberty  to  object  to  the  admissibility  of  the  evidence  of  Dourado's  acts,  de- 
clarations, and  letters  stated  in  the  case.  The  Court  was  to  be  at  liberty  to  give 
^judgment  for  the  plaintiffs,  if  they  thought  there  was  sufficient  evidence  r^aoni 
to  support  the  plaintiff's  case,  exclusive  of  any  evidence  which  they  ^  ^ 
thought  ought  not  to  have  been  received.  The  defendants  were  only  to  UIb 
such  objections  to  the  declaration  as  they  mi^bt  have  taken  at  nisi  prins,  or  in 
arrest  of  judgment.  And  the  Court  were  to  De  at  liberty  to  make  any  amend- 
ment which  they  might  think  the  Judge  at  nisi  prius  would  have  allowed. 

B,  V.  Etchards,  for  the  plaintiffs,  contended  that,  within  the  meaning  of  the 
charter-party,  the  vessel  was  discharged  at  the  castle  of  the  Foz ;  and  that  the 
plaintiffs  were,  therefore,  entitled  to  the  larger  freight,  and  to  demurrage  from 
the  28th  of  June.  But  for  the  directions  of  the  defendant's  agent  Doorado, 
who  delayed  the  unloading  because  the  prices  at  Oporto  were  low  and  the  mar- 
kets full,  the  vessel  might  have  been  entirely  discharged  before  she  entered  the 
port :  and  the  retainer  and  discharge  of  one-eighth  of  the  cargo  at  a  later  period, 
for  the  convenience  of  the  defendants,  did  not  entitle  the  defendants  to  say  the 
vessel  was  discharged  at  Oporto  within  the  meaning  of  the  charter-party.  The 
reloading  at  Oporto  would  not  exonerate  the  defendants  from  the  larger  freight, 
unless  the  plaintiffs  had  also  been  enabled  to  discharge  there. 

And  the  conduct  of  the  plaintiff's  agent,  in  giving  a  bill  of  exchange  for  the 
the  balance  of  the  larger  freight,  and  in  admitting  that  the  ship  was  lying  on 
demurrage,  precluded  the  defendants  from  setting  up  any  other  construction  of 
the  charter-party. 

Wiyktman,  for  the  defendants.  The  plaintiffs  are  entitled  only  to  the  lesser 
freight.  The  larger  freight  was  only  to  be  paid  in  case  the  vessel  dischai;ged 
entirely  without  entering  the  port.  But  her  entering  *the  port,  and  r^oQAI 
thereby  obtaining  the  chance  of  a  new  freight  homewards,  was  the  con-  *•  ^ 
sidcration  on  which  the  plaintiffs  agreed  to  accept  the  lower  freight.  They  did 
finally  discharge  in  the  port,  and  did  obtain  there  a  homeward  cargo :  the  de- 
fendants, therefore,  ought  to  pay  only  the  lesser  freight.  If  the  discharge  of  seven- 
eighths  of  the  cargo  outside  the  port  was  sufficient  to  entitle  them  to  the  higher 
freight,  notwithstanding  they  had  had  the  advantage  of  a  homeward  cargo, 
where  was  the  line  to  be  drawn  ?  Would  the  delivery  of  a  single  parcel  at  the 
castle  of  the  F02  have  entitled  them  to  the  larger  freight,  if  all  the  rest  of  the 
cargo  had  been  discharged  at  Oporto  ?  The  lay  days  were  to  commence  only  at 
the  place  of  discharge ;  and  if  Oporto  were  the  place,  the  plaintiff's  claim  for 
sixty-two  days  demurrage  was  at  an  end.  At  all  events,  a  deduction  must  be 
made  for  the  Sundays.  [6osanqu£T,  J.  The  contract  is  made  with  reference 
to  the  usage  of  foreign  countries.]  No  usage  is  stated;  and  the  bill  of  ex- 
change given  by  Dourado  does  not  affect  the  case,  for  the  freight  was  to  be  paid 
in  cash  in  London  upon  production  of  receipts  for  the  delivery  of  the  cargo : 
the  bill,  therefore,  was  given  by  mistake. 

Richardi,  The  extreme  case  of  the  plaintiffs  being  entitled  to  the  higher 
freight  upon  the  delivery  of  a  single  package  outside  the  port,  may  be  met  by 
the  supposition  of  the  defendants  claiming  to  pay  only  the  lower  freight  if  a 
single  package  were  delivered  within  the  port,  although  the  bulk  of  the  cargo 
were  discharged  outside.  The  question  is,  where  was  the  substantial  discharge? 
The  intention  was,  that  the  defendants  should  pay  the  lower  freight  only  upon 
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the  ship  being  substantially  discharged  within  the  port,  and  reloading  there 
within  a  reasonable  time.  Bat  she  was  kept  outside  an  unreasonable  time,  for 
r*29n  ^^®  benefit  of  the  defendants;  *and  the  inconvenience  occasioned  to  the 
I-  -'  plaintiffs  by  that  delay  precluded  the  defendants  from  claiming  any  ad- 
TiDtage  on  account  of  the  subsequent  reloading. 

TiNDAL,  C.  J.  This  is  a  case  of  some  importance,  being  the  first  which  has 
been  brought  before  the  court  under  the  recent  act  of  parliament  by  which 
parties  are  authorized  to  obtain  a  judicial  decision  upon  a  statement  of  facts 
agreed  to  between  themselves; — a  great  improvement  in  the  law,  and  highly 
beneficial  to  the  suitor. 

The  question  arises  on  the  construction  of  a  charter-party  ;  and  in  putting 
our  construction  on  the  instrument,  we  are  bound  to  give  effect  to  the  intention 
of  the  parties,  as  far  as  it  can  be  collected  from  the  expressions  they  have  used. 

And  I  am  of  opinion  that,  according  to  the  terms  of  this  charter-party,  the 
plaiDtiffs,  in  the  events  which  have  happened,  are  entitled  to  the  larger  freight. 

The  charter-party  begins,  that  the  vessel  being  loaded  shall  proceed  to 
Oporto,  "  and  should  the  master  think  it  possible  to  enter  the  port  without  risk 
from  the  batteries,  he  agrees  to  discharge  the  cargo  there;  but  if  not,  he  binds 
himself  to  proceed  off  the  castle  of  the  Foz,  or  to  some  other  point  near  to  the 
bar  where  the  vessel  can  lie  in  safety,  and  there  discharge  into  boats,  which  the 
freighters  bind  themselves  to  send  alongside."  If  we  go  no  further,  it  is  mani- 
fest that  the  destination  to  enter  the  port  or  not,  and  to  discharge  the  cargo 
inside  or  outside,  was  to  depend  on  the  circumstances  that  might  determine  the 
miad  of  the  captain,  with  a  view  to  the  safety  of  the  vessel ;  and  it  is  clear  he 
thought  it  unsafe  to  enter,  for  the  case  finds  that,  when  the  ship  arrived  off  the 
bar,  the  Miguelites  were  in  possession  of  the  batteries  on  each  side  of  the  river, 
and  it  was  not  possible  for  her  to  enter  the  port  without  great  risk.  I  should 
rtoQfyi  ^Jf  therefore,  that,  as  the  captain  thought  ^himself  justified  in  not 
*■  ^  entering  the  port,  the  discharge  must  be  considered  to  have  taken  place 
outside ;  in  which  case  the  charter-party  provides  *'  freight  in  full  for  the 
voyage  475/. ;  or,  if  the  vessel  can  enter  Oporto,  discharge  and  reload  there, 
300^  only." 

The  larger  freight  being  due  if  entry  into  the  port  became  impossible  and  the 
discharge  took  place  outside,  the  conditions  on  which  the  plaintiffs  were  to 
receive  the  smaller  freight  are  three :  that  the  vessel  should,  upon  arrival, 
enter  the  port ;  that  she  should  discharge  there,  and  reload. 

As  she  did  not  discharge  and  reload  there  upon  her  arrival  off  the  bar,  two 
of  the  events  contemplated  did  not  arise,  and  the  plaintiffs  are  entitled  to  the 
larger  freight. 

The  charter-party  goes  on, — "  twenty-five  working  days  are  to  be  allowed  the 
said  merchants  (if  the  ship  is  not  sooner  dispatched)  for  unloading  the  cargo. 
Lay  days  to  commence  when  the  ship  is  off  the  castle  of  the  Foz,  or  other  point 
where  she  is  to  discharge ;  continue,  whilst  there  ;  cease,  if  blown  off  the  coast 
by  stress  of  weather ;  and  recommence  when  again  at  anchor  at  her  station." 

The  instrument,  therefore,  does  not  contemplate  or  provide  for  the  case  of 
the  discharge  beginning  in  one  place  and  being  concluded  in  another,  but  evi- 
dently contempla,tes,  that  if  she  be  blown  off  the  coast  she  will  return  to  her 
former  station,  that  is,  outside  the  port.  I  point  out  this  stipulation,  as 
tending  to  show  an  intention  that  the  plaintiffs  should  have  the  larger  freight, 
unless,  upon  arrival,  they  could  enter  the  port  and  make  their  whole  discharge 
there. 

It  is  said  that  this  construction  of  the  agreement  might  lead  to  absurd  con- 
sequences ;  and  an  extreme  case  has  been  put,  of  a  minute  portion  of  the  cargo 
r^931  ^^°S  discharged  outside,  and  the  remainder  within  the  port.  *Here| 
'-  -'however,  the  cargo  was,  in  fact,  substantially  discharged  outside:  and 
^m  the  circumstance  that  one-eighth  remained  to  be  discharged  when  at 
length  the  ship  entered  the  port,  we  cannot  draw  an  inference  to  outweigh  all 
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the  other  stipulations  in  the  charter-party,  and,  in  effect,  to  make  it  optional 
with  the  defendants  whether  they  should  pay  the  larger  or  the  smaller  freight. 
Besides,  after  the  defendants  have  taken  upon  themselves  to  py  the  larger 
freight  before  the  vessel  was  entirely  discharged,  we  must  take  it  they  waived 
any  objection  on  that  head. 

It  is  then  contended  that  the  vessel  was  to  discharge  at  Oporto,  and  that  the 
lay  days  were  not  to  commence  till  she  was  at  the  place  of  discharge  :  but  they 
are  not  so  limited  by  the  language  of  the  charter-party  ;  for  they  are  to  com- 
mence at  the  Castle  of  the  Foz,  or  other  point  where  the  vessel  is  to  be  dis- 
charged ;  to  cease  if  the  vessel  be  blown  off  the  coast ;  and  commence  again  on 
her  regaining  her  station. 

These  considerations  arise  on  the  charter-party  alone ;  but  when  we  see  that 
the  delay  in  the  discharge  arose  from  the  voluntary  act  of  the  defendant's  ageot, 
because  the  markets  were  low  and  the  warehouses  full,  it  can  scarcely  be  doubted 
the  defendants  have  made  themselves  responsible  for  the  detention  of  the 


I  think,  therefore,  that  the  plaintiffs  are  entitled  to  the  larger  freight,  and 
that  the  number  of  days  claimed  for  demurrage  has  been  correctly  estimated. 

Oaselee,  J.,  and  Yauqhan,  J.,  concurred. 

BosANQUET,  J.  I  am  of  the  same  opinion.  The  court  must  put  a  rational 
construction  on  the  charter-party  :  and  the  parties  seem  to  have  contemplated 
two  events  for  the  voyage ;  the  arrival  and  discharge  of  the  ship  off  the  Castle 
of  the  Foz,  in  which  case  the  owners  *were  to  receive  475^.  for  the  freight ;  r^noii 
and  her  entry  into  port  and  reloading  there,  in  which  case  they  were  to  I-  ^ 
receive  only  300^.  As  the  captain  came  to  the  Castle  of  the  Foz,  and  could  not 
enter  the  port  for  the  greater  portion  of  bis  discharge,  the  owners  are  entitled  to 
the  greater  freight.  It  has  been  urged,  that  the  consideration  for  the  owners' 
entering  into  the  charter-party,  was  the  advantage  of  reloading  at  the  port  of 
Oporto :  no  doubt  that  was  part  of  the  consideration ;  but,  on  the  other  side, 
the  risk  of  laying  off  the  bar,  and  being  beat  about  in  bad  weather,  was  part  of 
the  consideration  which  was  to  entitle  the  owners  to  the  higher  freight. 

Judgment  for  the  plainti&. 


WAUGH  V.  ASHFORD.    Nov.  18. 

The  defendant  having  been  committed  to  the  King's  Bench  prison  by  a  Court  of  Bank- 
ruptcy, this  Court  gave  the  bail  time  to  render,  notwithstanding  the  committal  was 
under  a  London  commisaion  of  bankrupt,  and  the  bail  had  justified  after  the  bank- 
ruptcy, after  judgment  and  at  the  request  of  the  defendant's  attorney. 

This  action  by  the  endorsee  against  the  acceptor  of  a  bill  of  exchange,  was 
commenced  in  September,  1883. 

The  defendant  became  bankrupt  in  London,  in  December,  1833,  and  the 
drawer  of  the  bill  was  appointed  one  of  his  assignees. 

Judgment  in  this  action  was  signed  on  a  cognovit,  March,  13th,  1834 ;  hail 
justified  on  the  14th  of  March ;  and  in  May,  the  defendant  was  committed  to 
the  King's  Bench  prison  by  a  Subdivision  Court  of  Bankruptcy  for  not  answer- 
ing satisfactorily ;  the  plaintiff's  attorney,  who  was  one  of  the  solicitors  to  the 
assignees,  being  present,  and  a.ssisting  in  making  out  the  committal. 

Under  this  committal  the  defendant  still  continued  in  confinement 

In  April,  a  oa.  sa.  in  the  action  was  lodged  against  him  ;  "'and  on  the  r*2951 
6th  of  June,  after  the  return  of  the  ca.  sa.,  the  bail,  who  had  justified  ^  ^ 
at  the  request  of  his  attorney,  were  served  with  the  copy  of  a  writ  of  sd.  fiu 
returnable  on  the  12th  of  June. 

On  the  11th  of  June,  in  last  Trinity  term, 

/Vtce^  on  behalf  of  the  bail^  obtained  a  rale;  calling  on  the  plaintiff  to  show 
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oaose  why,  nnder  the  ciroamstanoes  above  Btated,  the  bail  ehoold  not  have  time 
to  render  their  principal. 

The  time  required  was,  till  he  should  have  passed  his  last  examination. 

Wiidey  Seijt.,  and  ChanneUy  showed  cause. 

The  Court  will  not  enlarge  the  time  for  rendering  bail,  except  under  peculiar 
circumstances ;  and  there  is  nothing  which  giyes  the  bail  in  the  present  case  any 
daim  to  indulgence.  It  has  been  refused,  where  the  principal  could  not  be  re- 
moved without  endangering  his  life ;  Wjnn  v.  Petty,  4  East,  102 ;  where  he 
has  become  lunatic;  Cock  v.  Bell,  13  East,  855;  and  even  where  he  has  been 
unwarrantably  detained  by  a  foreign  enemy ;  Grant  v,  Fagan,  4  East,  189 :  it 
has  been  granted  in  cases  of  bankruptcy,  only  where  the  commission  has  been 
sued  out  in  the  country,  and  in  order  to  avoid  the  expense  of  bringing  the  bank- 
rupt to  London.  Maude  v.  Jowett,  8  East,  145,  Show  v.  Cash,  4  Bingh.  80. 
Here  the  bail  did  not  justify  till  after  judgment  against  their  principal,  and  till 
three  months  after  he  had  become  a  bankrupt;  they  were  aware,  therefore,  of  the 
responsibility  they  incurred,  and  after  the  return  of  the  ca.  sa.  have  no  claim  to 
the  favor  of  the  Court.  In  G-ibson  v.  White,  2  Cr.  k  J.  85,  2  Tyrwh  162,  the 
r*2961  ^PP^^^^^^'^  ^^  made  before  the  bail  had  ^justified ;  and  previous  to 
■-  -'justification  more  latitude  is  allowed.  If  the  present  rule  be  made  abso- 
lute, the  surrender  may,  by  the  defendant's  refusal  to  answer,  be  delayed  to  an 
indefinite  time. 

Bompaiy  Serjt,  and  Pricey  oontr^.  If  this  had  been  an  action  in  the  Court 
of  King's  Bench,  it  would  have  been  a  matter  of  course,  upon  the  defendant's 
being  committed  by  the  commissioners  of  bankrupt,  to  bring  him  up  under  a 
habeas  corpus  from  the  criminal  custody  of  that  Court,  and  render  him  in  dis- 
charge of  his  bail.  The  Court  of  Exchequer  and  this  Court  have  no  authority 
to  interfere  with  the  criminal  custody  of  the  Court  of  King's  Bench ;  Currie  v. 
Kinnear,  1  B.  &  B.  28.  In  order,  therefore,  that  the  suitor  of  those  Courts 
may  be  put  on  an  equal  footing  with  the  suitors  of  the  Court  of  King's  Bench, 
it  has  been  usual  in  those  Courts  to  give  the  bail  time  to  render  the  principal, 
wherever,  in  the  Court  of  King's  Bench,  he  might  have  been  rendered  under  a 
habeas  corpus.  Hodgson  v.  Temple,  5  Taunt.  503,  Ashmore  v,  Fletcher,  18 
Price,  523.  Cur,  adv,  vult. 

TiNDAL,  C.  J.  The  application  which  has  been  made  in  this  case,  that  the  bail 
shall  have  time  to  render  their  principal  till  he  shall  have  passed  his  last  exami- 
nation, is  without  any  precedent.  Yet  there  arc  circumstances  in  the  case  which 
may  induce  us  to  accede  to  the  application  to  a  small  extent. 

It  is  clear  that,  if  these  circumstances  had  occurred  in  the  Court  of  King's 
Bench,  the  bail  would  have  had  an  easy  remedy  by  bringing  up  their  principal 
under  a  writ  of  habeas  corpus,  and  then  rendering  him  in  discharge. 
r*2d71  ^^  ^^^  constitution  of  this  Court  we  are  unable  to  ^proceed  in  that 
*-  ^  course,  but  the  practice  has  been  to  come  as  near  to  it  as  our  jurisdiction 
will  permit. 

We  are  disposed  t^  accede  to  the  application  to  the  full  extent  to  which  it  has 
been  made,  because  it  might  enable  the  parties  to  lie  by,  instead  of  using  all  the 
means  in  their  power  to  accelerate  a  surrender ;  but  we  think  it  right  to  sus- 
pend the  proceediuffs  on  the  scire  facias  till  the  fifth  day  of  next  term. 

We  shall  narrowly  watch  the  conduct  of  the  parties  in  the  mean  time,  but  it 
is  expedient  that  the  practice  of  the  Courts  should  be  assimilated  as  nearly  as 
possible.  Bule  absolute  accordingly. 


DAVIDSON  t^.CHILM AN.    Nov.  IS. 

A  plea  of  pririlege,  m  attorney  of  another  court,  is  a  plea  in  abatement,  and  if  it  be 
not  verified  by  affidaylt,  plaintiff  may  sign  judgment 

To  debt  in  this  Court  for  goods  sold,  the  defendant  pleaded  that  he  was  an 
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attorney  of  the  Court  of  King's  Bench,  and  prajed  jadgment  if  thb  Court  would 
or  ought  to  take  cognizance,  &c. 

He  made  no  affidavit  of  the  truth  of  this  plea;  whereupon 

The  plaintiff  signed  judgment,  which 

Tal/ourdf  Seijt.,  ohtained  a  rule  nisi  to  set  aside  as  irregular. 

Wilde f  Seijt.,  who  showed  cause,  contended,  that  this  was  a  plea  in  abate- 
ment; and,  as  such,  might  be  treated  as  a  nullity,  if  not  verified  by  affidant 
pursuant  to  5  Ann.  c.  16,  s.  11.  In  Horsfall  v,  Matthewman,  3  M.  &S.  154, 
where  the  Court  set  aside  a  judgment  signed  afker  a  plea  *in  abatement,  r^anan 
there  was  an  affidavit,  though  in  some  respects  objectionable.  *-       ^ 

Tal/ourd,  Ail  pleas  to  the  jurisdiction  of  the  Court  do  not  require  to  be 
verified  by  affidavit :  there  is  nothing  in  this  plea,  of  which  the  Court  is  not  apprised 
without  affidavit ;  as,  the  existence  of  the  privilege,  and  the  entry  of  the  defen- 
dant's name  on  the  rolls  of  the  Court :  and  the  statute  of  Anne  applies  only  to 
matters  dehors  the  record,  and  not  to  such  as  appear  to  the  Court  on  inspection 
of  their  own  proceedings :  Hughes  v,  Alvarez,  2  Ld.  Raym.  1409.  Nor  ooght 
such  a  plea  as  this  to  be  classed  with  pleas  in  abatement;  for  it  is  neither  to  tiie 
disability  of  the  plaintiff,  nor  to  the  person  of  the  defendant,  nor  in  abatement 
of  the  writ  Indeed,  a  plea  concluding  with  a  prayer  of  judgment  if  the  Court 
will  take  cognizance,  &c.,  is  not  considered  even  as  a  plea  to  the  jurisdiction; 
Chatland  v,  Thomley,  12  East,  544 ;  Stokes  v.  Mason,  9  East,  424.  And  a  plea 
of  the  statute  of  additions  has  been  held  not  to  require  verification  by  affidavit; 
Gray  v.  Sidneff,  8  B.  &  P.  397.  At  all  events,  the  plea,  if  informal,  was  not  a 
nullity;  and,  instead  of  signing  judgment,  the  plaintiff  should  have  moved  to 
set  the  plea  aside ;  HorsfaU  v.  Matthewman. 

TiNDAL,  C.  J.  A  plea  of  privilege  as  attorney  of  another  Court,  is  classed 
under  pleas  in  abatement  by  Gomyns ;  Com.  Dig.  Abatement  (D)  6.  It  is  a 
subordinate  division  of  the  class  of  pleas  in  abatement ;  and,  if  not  verified  by 
affidavit,  may  be  treated  as  a  nullity. 

BosANQUET,  J.,  referred  to  Stiles  v.  Serjeant  Mead,  2  Str.  738,  and  Con- 
ningham  v.  Johnson,  Say.  19.  Rule  discharged. 


*DUDDEN  t;.  LONG.     Nov.  18.  j^] 

The  Court  refdaed  to  interfere  in  favor  of  the  sheriff,  under  the  interpleader  act,  where 
the  under-sheriff's  partner  appeared  to  be  concerned  for  some  of  the  parties. 

Thb  sheriff  of  Wilts  having  been  ruled  to  return  a  fi.  fa.  issued  against  the 
defendant, 

A  rule  nisi  was  obtained,  on  the  sheriff's  behalf,  for  a  stay  of  proceedings, 
and  for  the  plaintiff  and  the  assignees  of  the  defendant,  who  had  become  a  bank- 
rupt, to  appear  under  the  interpl^er  act,  and  state  the  nature  of  their  respective 
claims. 

The  defendant's  goods  had  been  seized  and  sold  under  the  fi.  fiu,  and  the 
produce  still  remained  in  the  hands  of  the  sheriff. 

LudloWf  Seijt,  for  the  plaintiff,  showed  cause  on  an  affidavit  from  the  plain- 
tiff's attorney. 

That  the  fi.  fa.  had  been  lodged  at  the  office  of  the  under-sheriff  of  Wilts  on 
the  30th  of  September,  when  a  gentleman,  who  carried  on  business  as  a  solici- 
tor, in  partnership  with  the  under-sheriff,  said  the  writ  would  have  priority,  as 
a  fi.  fa.  issued  against  the  same  defendant  by  one  W.  D.  W.  had  been  returned 
for  irregularity  :  that  deponent  gave  orders  for  a  bill  of  sale,  and,  by  appoint- 
ment, (»dled  for  it  the  next  day  at  two  o'clock ;  no  person,  however,  was  then 
at  the  under-sheriff's  office ;  but  at  seven  the  same  evening,  upon  deponent's 
calling  again,  the  under-sheriff's  partner  demanded  an  indemnity,  saying,  exe- 
cution h&d  that  day  been  levied  on  the  defendant's  goods  at  the  suit  of  W.  D.  W. 

The  indemnity  being  refused,  the  under-eher^'s  partner  said  the  under- 
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sheriff  was  not  bonnd  to  sell  without  a  venditioni  exponas,  and  required  depo- 
nent to  wait  for  a  week,  when  he  should  hear  whether  the  under-sheriff  would 
sell  or  not. 

pitoAA-i  *0n  the  6th  of  Octoher,  deponent  received  a  letter  from  the  under- 
I-  -'  sheriff,  dated  the  4th,  and  stating  that  the  defendant  had  committed  an 
act  of  bankruptcy,  and  that  the  papers  were  ffone  to  London  for  a  fiat. 

On  the  6th,  a  fiat  was  issued  against  the  defendant,  to  which  fiat  the  under- 
sheriff's  partner  was  solicitor ;  W.  D.  W.  and  the  under-sheriff's  brother,  two 
of  the  commissioners }  and  the  fiat  was  opened  in  the  office  of  the  under-sheriff 
and  his  partner. 

Ludlow  contended  that,  under  these  circumstances,  the  Court  would  not  in- 
terpose to  relieve  the  sheriff  from  any  responsibility. 

Coleridge,  Serjt.,  was  heard  in  support  of  the  rule.  It  is  no  imputation  on 
the  under-sheriff  that  his  brother  acted  as  commissioner  in  the  bankruptcy,  the 
commissioners  of  bankrupt  in  the  country  being  appointed  by  the  Judge  of 
assise  to  a  given  district ;  and  within  that  district,  no  others  can  act. 

TiNDALy  C.  J.  Before  we  accede  to  any  application,  under  the  interpleader 
act,  on  behalf  of  the  sheriff,  we  must  see  that  he  stands  quite  clear  of  any  con- 
nexion with  either  of  the  parties.  We  do  not  see  how  we  can  say  that  here, 
where  the  under-sheriff  is,  in  effect,  the  attorney  for  the  assignees  under  the 
commission  of  bankrupt.  It  seems  to  us  that,  where  there  is  such  an  inter- 
mingling of  the  characters  of  attorney  and  under-sheriff,  the  proceedings  ought 
to  go  on. 

The  rest  of  the  Court  concurring,  the  rule  was  Discharged. 

On  a  subsequent  day,  the  Court,  upon  the  application  of  Coleridge,  allowed 
the  sheriff  four  days  to  make  his  return  to  the  fi.  fa. 


[*301]     *WILKINSON,  Executrix  of  BEVAN  v.  EDWARDS.    Nbv.  18. 

Where  an  executrix  commenoed  an  action  with  temerity,  and  prosecuted  it  recklessly, 
laying  the  veniie  in  MiddloBex,  notwithstanding  all  Uie  parties  liyed  in  Monmouth- 
shire, and  twice  Tiolating  a  peremptory  undertaking  to  try,  the  Court  refused  to  exo- 
nerate her  from  costs. 

This  was  an  action  by  the  executrix  of  a  payee,  against  the  maker  of  a 
promissory  note. 

The  payee  died  in  June,  1831.  The  maker's  signature  was  attested ;  and 
the  maker,  payee  when  alive,  and  attesting  witness,  all  lived  in  Monmouth- 
shire. 

The  plaintiff,  nevertheless,  laid  her  venue  in  Middlesex,  thinking,  as  she 
alleged,  that  the  action  would  be  undefended. 

In  Hilary  term,  1834,  a  rule  for  judgment  as  in  case  of  a  nonsuit  was  dis- 
charged, on  the  plaintiff's  giving  a  peremptory  undertaking  to  try  at  the  next 
sittings. 

In  the  February  following,  the  pltuntiff's  attorney  asked  the  defendant's  at- 
torney the  nature  of  his  defence,  and  to  admit  the  defendant's  handwriting. 

The  defendant's  attorney  refused  to  make  the  admission,  and  said  his  client 
did  not  owe  the  money. 

The  phuntiff 's  attorney  made  a  similar  application  in  April,  which  met  with 
a  similar  answer,  when  he  offered  to  change  the  venue  into  Monmouthshire. 

^  In  Easter  term  last,  a  second  rule  for  judgment  as  in  case  of  a  nonsuit,  was 
discharged  upon  a  second  undertaking  to  go  to  trial ;  which  undertaking  having 
been  broken,  and  judgment  as  in  case  of  a  nonsuit  having  been  entered  up, 

Atcherley,  Serjt.,  obtained  a  rule  nisi  to  stay  proceedings,  in  order  that  the 
plaintiff,  as  executrix,  might  be  exempted  u'om  costs.  3  &  4  W.  4,  c.  42, 
s.  «1. 

Wildej  Seijt.,  who  showed  cause,  after  animadverting  on  the  circumstance 
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of  the  plaintiff's  laying  the  venue  in  ^MiddleseX|  when  the  parties  r^onoi 
lived  in  Monmonthshire ;  on  the  breach  of  two  peremptory  nnder-  ^  ^ 
takings  to  try ;  and  on  the  temerity  with  which  the  action  had  been  brought ; 
contended,  that  it  was  not  a  case  for  the  interposition  of  the  Court  in  fiivor  of 
the  executrix. 

Atcherley  insisted  that  the  discretion  of  the  Court  should  be  exercised  under 
the  recent  statute,  upon  the  same  principles  as  before  the  statute;  and  in 
Woolley  V.  Sloper,  9  Bingh.  754,  it  was  held  that,  upon  a  jhdgment  as  in  case 
of  nonsuit,  an  executor  plaintiff,  who  had  been  guilty  of  wilful  negligence,  was 
not  liable  to  the  costs  of  the  cause,  but  only  to  the  costs  occasioned  to  the  de- 
fendant by  such  wilful  negligence. 

It  was  the  duty  of  the  executrix  to  sue,  and  her  failure  in  that  respect  might 
amount  to  a  devastavit. 

TiNDAL,  C.  J.  Before  the  statute  3  &  4  W.  4,  c.  42,  executor  plaintifib  were 
not  liable  to  costs  on  a  nonsuit  or  verdict  for  the  defendant :  not  from  express 
exemption  by  any  law,  but  owing  to  the  particular  mode  in  which  the  language 
of  the  statutes  giving  costs  to  defendants  was  expressed.  For  on  looking  into  the 
statute  23  H.  8,  c.  15,  s.  1,  we  find  that  costs  are  given  to  the  defendant,  where 
the  plaintiff  is  nonsuited,  or  a  verdict  passes  against  him,  in  actions  on  con- 
tracts immediately  with,  or  for  wrongs  immediately  done  to,  the  plaintiff.  That 
statute  was  extended  to  all  personal  actions,  by  4  Jae.  1,  c.  3 ;  which  being 
framed  on  the  model  of  23  H.  8,  c.  15,  it  has  l>een  lK)lden,  that  executors  and 
administrators  are  neither  within  the  one  nor  the  other,  inasmuch  as  the  con- 
tract on  which  they  sue  is  not  made  immediately  with  themselves,  but  with 
their  testator  or  intestate. 

*The  3  &  4  W.  4,  c.  42,  was  intended  to  amend  this  defect  in  the  p^dqq-i 
law,  by  enacting,  '^  that,  in  every  action  brought  by  any  executor  or  ^  -^ 
administrator  in  right  of  the  testator  or  intestate,  such  executor  or  admini- 
strator shall,  unless  the  Court  in  which  such  action  is  brought,  or  a  Judge 
of  any  of  the  superior  Courts  shall  otherwise  order,  be  liable  to  pay  costs  to 
the  defendant,  in  case  of  being  nonsuited,  or  a  verdict  passing  against  the 
plaintiff;  and  in  all  other  cases  in  which  he  would  be  liable,  if  such  plaintiff 
were  suing  in  his  own  right,  upon  a  cause  of  action  accruing  to  himself;  and 
the  defendant  shall  have  judgment  for  costs,  and  they  shall  be  recovered  in  like 
manner.^' 

The  general  rule,  therefore,  now  is,  that  an  executor  or  administrator  who 
has  been  nonsuited,  or  who  has  lost  a  verdict,  is  liable  to  costs ;  and  it  is  cast 
on  him  to  make  out  that  there  are  particular  circumstances  in  his  case  which 
would  justify  the  Court  in  exempting  him  by  an  exercise  of  their  discretionary 
authority.  We  must  therefore  look  to  the  course  and  conduct  of  the  executor 
in  the  particular  case.  It  is  said  to  be  his  duty  to  sue,  in  order  to  collect  the 
testator's  assets :  but  it  is  his  duty  first  to  consider  whether  therebea&ir 
prospect  of  success  in  the  action. 

Here  the  plaintiff  appears  to  have  failed,  because  she  was  unprovided  with 
proof  of  the  defendant's  handwriting ;  but  she  should  have  secnrod  that  before 
she  ventured  to  sue.  To  say  the  least,  therefore,  the  action  was  a  hasty  pro- 
ceeding. Then,  although  the  cause  of  action  substantially  existed  in  Monmouth- 
shire, she  lays  the  venue  in  Middlesex,  and  twice  neglects  a  peremptory  under- 
taking to  try.  All  these  are  proceedings  which  have  a  tendency  unnecessarily 
to  increase  expense  to  the  defendant.  We  think,  therefore,  it  is  not  a  case  in 
which,  in  the  exercise  of  its  discretion,  the  Court  ought  to  interpose  in  fevor  of 
the  plaintiff. 

^Oaselee,  J.  As  no  pains  appear  to  have  been  taken  before  the  MQn 
action,  to  obtain  proof  of  the  defendant's  handwriting,  and  the  peremp-  ^  ^ 
tory  undertaking  to  try  has  been  twice  broken,  I  think  this  role  ought  to  be 
discharged. 

Yaughan,  J.  The  statute  3  &  4  W.  4,  o.  42,  was  passed  to  remedy  a  gross 
abuse,  and  it  is  now  thrown  on  the  executor  to  make  out  his  case  for  exemption 
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from  costs.  No  groaod  has  been  shown  here  for  such  indulgence ;  the  action 
appears  to  have  been  hastily  commenced,  and  unnecessarily  continued. 

^BANQUET,  J.  It  is  iucumbent  on  a  plaintiff  who  seeks  relief  under  this 
statute,  to  show  a  satisfactory  ground  why  he  should  claim  to  be  exempted 
horn  costs. 

For  the  reasons  given  by  the  Court;  I  think  that  has  not  been  done  on  the 
present  occasion.  Bule  discharged. 


POWER  V.  IZOD,  Administrator  of  IZOD.    Nov.  18. 

1.  The  mle  of  Hil.  4  W.  4,  which  requires  the  party  who  pleads  a  plea  of  jadgment 
recoTered,  to  set  out  its  date,  &c.,  in  the  margin  of  the  plea,  does  not  apply  to  a  plea 
of  judgment  recovered  against  an  executor. 

2.  Barristers  under  the  degree  of  the  Coif  are,  as  well  as  Seijeants,  competent  to  sign 
pleas  in  the  Court  of  Common  Pleas. 

In  bar  of  this  action,  the  defendant  pleaded  two  judgments  recovered  against 
him,  in  his  capacity  of  administrator ;  one  in  the  Court  of  King's  Bench,  the 
other  in  the  Exchequer ;  but  omitted  to  set  out,  in  the  margin  of  the  plea,  the 
date  of  the  judgments  or  the  number  of  the  roll. 

For  this  omission  the  plaintiff  signed  judgment,  which 
r*3051  *  WtldCf  Serjt.,  obtained  a  rule  nisi  to  set  aside  for  irregularity. 
I-  ^  Bompasj  Serjt.,  who  showed  cause,  relied  on  the  rule  HiL  4  W.  4. 
^' Where  a  defendant  shall  plead  a  plea  of  judgment  recovered  in  another  Court, 
he  shall,  in  the  margin  of  such  plea,  state  the  date  of  such  judgment,  and,  if 
nich  judgment  shall  be  in  a  court  of  record,  the  number  of  the  roll,  if  any ; 
and  in  default  of  his  so  doing,  the  plaintiff  shall  be  at  liberty  to  sign  judgment 
as  for  want  of  a  plea."  He  also  objected  that  the  plea  was  not  signed  by  a 
Serjeant.  Although  the  Bar  at  large  were  now  admitted  to  practise  in  the 
Court  of  Common  Pleas,  nothing  had  been  done  to  alter  the  rule  which  required 
a  Serjeant's  signature  to  a  plea. 

TiNDAL,  C.  J.  The  rule  of  Hil.  4  W.  4,  is  not  expressed  with  perfect  pre- 
cision ;  but  on  reading  it,  I  should  have  thought  it  applied  to  the  common  plea 
of  judgment  recovered  for  the  same  cause  of  action,  and  such  must  be  taken  to 
be  the  meaning  of  the  rule. 

The  present  plea  is,  in  effect,  a  plea  that  the  defendant  has  not  sufficient 
assets  to  answer  the  plaintiff's  demand. 

As  to  the  second  objection,  the  order  by  which  the  Bar  in  general  are  ad- 
mitted to  practise  in  the  Court  of  Common  Pleas  is  without  qualification,  and 
enables  them  to  discharge  there  every  duty  of  an  advocate. 

The  rest  of  the  Court  concurred.  Bule  absolute. 


P3061     *SIMS  and  Another,  Assignees  of  BAKNABD,  an  Insolvent, 
V.  SIMPSON.    Nov.  19. 

Where  no  flrand  has  been  committed,  the  assignment  by  an  insolvent  debtor  to  his  pro- 
▼isional  assignee  under  7  G.  4,  c.  67,  passes  only  such  property  as  the  insolvent  has 
at  the  time  of  the  assignment. 

In  July,  1881,  Barnard  took  from  the  defendant,  under  a  lease,  certain  pre- 
mises at  a  rent  of  823^.  5s.  a  year.  He  also  paid  down  100^.  as  a  deposit,  by 
way  of  security  for  the  rent. 

On  the  18th  of  April,  1832,  he  went  to  prison  insolvent; 

On  the  14th,  he  surrendered  to  the  defendant  the  premises  he  had  occupied 
as  above,  and  sold  to  him  certain  fixtures  at  a  valuation  of  60/.  Is.  4<f. ; 

On  the  18th,  upon  his  petition  to  the  Insolvent  Debtors  Court,  his  estate  and 
effecta  were  assigned  to  the  provisional  assignee  of  that  Court; 
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Andy  in  the  following  October,  to  the  plaintiffs;  who  by  this  action  of 
assumpsit  for  fiztares  sold,  and  for  money  had  and  received,  sought  to  recover 
the  above  60/.  Is.  4d,j  the  value  of  Barnard's  fixtures  transferred  by  him  to 
the  defendant,  and  the  100/.  deposited  with  the  defendant  as  a  security  for  rent. 

In  one  count  it  was  alleged  that  the  fixtures  were  sold  by  Barnard ;  in  ano- 
ther, by  the  assignees. 

The  defendant  pleaded,  and  established,  a  set-off  for  rent  due  to  him  from 
Barnard,  to  a  greater  amount  than  160/.  Is.  4«f. 

It  was  objected,  on  the  part  of  the  plaintiffs,  that  the  assignment  under  the 
Insolvent  Debtors  Act  had  relation  to  the  first  day  of  the  insolvent's  imprison- 
ment ',  it  being  enacted  by  sects.  30  and  32  of  7  O.  4,  c.  57,  ''  that  if  any 
person,  who  shall  petition  the  Court  for  his  or  her  discharge  from  imprisonment 
under  this  *act,  shall,  at  the  time  of  his  or  her  arrest,  or  other  com-  pnoAjn 
mencement  of  such  imprisonment,  by  the  consent  and  permission  of  the  ^  -' 
true  owner  thereof,  have  in  his  or  her  possession,  order,  or  disposition,  any 
goods  or  chattels  whereof  such  prisoner  was  reputed  owner,  or  whereof  he  or 
she  had  taken  upon  him  or  her  the  sale,  alteration,  or  disposition  as  owner,  the 
same  shall  be  deemed  to  be  the  property  of  such  prisoner  so  petitioning,  so  as 
to  become  vested  in  the  provisional  assignee  of  the  said  Court,  by  the  conveyance 
and  assignment  executed  in  pursuance  of  this  act." — <<  If  any  prisoner,  who  shall 
file  his  or  her  petition  for  his  or  her  discharge  under  this  act,  shall,  before  or 
after  his  or  her  imprisonment,  being  in  insolvent  circumstances,  voluntarily 
eonvey,  assign,  transfer,  charge,  deliver,  or  make  over  any  estate  real  or  per- 
sonal, security  for  money,  bond,  bill,  note,  money,  property,  goods,  or  effects 
whatsoever,  to  any  creditor  or  creditors,  or  to  any  person  or  persons  in  trust 
for,  or  to  or  for  the  use,  benefit,  or  advantage  of  any  creditor  or  creditors,  every 
such  conveyance,  assignment,  transfer,  charge,  delivery,  and  making  over,  shall 
be  deemed  and  is  hereby  declared  to  be  fraudulent  and  void,  as  against  the  pro- 
Tisional  or  other  assignee  or  assignees  of  such  prisoner  appointed  under  this 
act :  provided  always,  that  no  such  conveyance,  assignment,  transfer,  charge, 
delivery,  or  making  over,  shall  be  so  deemed  fraudulent  and  void,  unless  made 
within  three  months  before  the  commencement  of  such  imprisonment,  or  with 
a  view  or  intention  by  the  party  so  conveying,  assigning,  transferring,  charging, 
delivering,  or  making  over,  or  petitioning  the  said  Court  for  his  or  her  discharge 
from  custody  under  this  act."     Whereupon, 

A  verdict  was  taken  for  the  defendant,  with  leave  for  the  plaintiffs  to  move  to 
set  it  aside,  and  enter,  instead,  a  verdict  for  the  plaintiffs. 

*Andreto8,  Serjt.,  having  obtained  a  rule  nisi  aoocordingly,  r*3081 

Wilde  and  Atcherley,  Seijts.,  and  Butt  showed  cause.  ^        *' 

1st,  The  plaintiffs,  having  sued  in  assumpsit,  are  precluded  from  objecting 
that  the  insolvent  had  not  authority  to  sell  the  fixtures  in  question.  To  have 
raised  that  objection,  they  should  have  sued  in  trover.  By  suing  in  assumpsit, 
they  have  affirmed  the  contract  with  the  defendant,  and  let  in  his  set-off :  Smith 
V.  Hodson,  4  T.  R.  211 ;  Thorpe  t;.  Thorpe,  3  B.  &  Adol,  580. 

2dly,  The  insolvent  was  the  real,  not  the  merely  reputed  owner  of  the  fix- 
tures )  the  plaintiffs  have  no  claim,  therefore,  under  sect.  30. 

Nor  under  the  thirty-second,  because  the  transfer,  being  unaocompasied  with 
fraud,  and  for  a  valuable  consideration,  was  not  voluntary  within  the  meaning 
of  that  section.  By  the  eleventh  section,  the  prisoner  is  directed  to  execute,  at 
the  time  of  his  petition,  a  conveyance  to  the  provisional  assignee  of  all  his 
estate  and  effects;  that  is,  of  the  estate  he  possesses  at  the  time  of  his  petition; 
the  thirty-second  section  repels  any  presumption  that  such  conveyance  is  to  have 
a  retrospective  effect;  for  if,  under  section  11,  all  property  were  held  to  pass, 
which  the  insolvent  had  at  the  commencement  of  his  imprisonment^  section  32, 
would  be  unnecessary, — as  would  also  the  various  provisions  in  the  act  against 
fraudulent  transfers :  and  Hopper  v.  Marshall,  2  Bingh.  372,  is  a  strong  case 
to  show  that,  under  the  assignment  to  the  provisional  assignee,  nothing  passes 
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but  vhat  tlie  prisoner  has  at  the  ^ime.  That  case  was  decided  upon  the  construc- 
tion of  1  G.  4,  c.  119 ;  but  the  language  of  that  act,  with  respect  to  the  assign- 
mentj  is  nearly  the  same  as  that  of  7  Gr.  4,  c.  57.  Herbert  v.  Wilcox,  6  Bingh. 
r*3Q91  ^^^^  ^^^^  ^decided  that  a  voluntary  payment  by  the  insolyent  to  a  cre- 
l>  ^  ditor,  within  three  months  of  the  imprisonment,  was  fraudulent  and  void 
within  section  82  of  7  Gr.  4,  c.  57  :  Sharpe  v.  Thomas,  6  Bingh.  416,  that  a  war- 
rant of  attorney,  given  by  one  who  intends  to  take  advantage  of  that  act,  is  a 
charge  on  land,  under  the  same  section.  In  White  v.  Bartlett,  9  Bingh.  878^ 
where  defendant,  an  auctioneer,  employed  by  C.^  a  person  in  embarrassed  circum- 
stances^ to  sell  his  property,  sold,  and  paid  the  proceeds  to  C.'s  order ;  C.  having 
shortly  afterwards  been  declared  insolvent,  it  was  held,  that  defendant  was  not 
liable  to  C.'s  assignees,  although  the  defendant^  when  he  sold  the  property^  was 
aware  of  C.'s  embarrassment. 

Andrews,  Seijt.,  and  OrenweU  in  support  of  the  rule. 

Ist,  The  objection  to  the  form  of  action  was  not  taken  at  the  trial ;  a,nd^ 
assuming  the  articles  to  have  been  sold  by  the  insolvent  as  agent  of  the  assignees^ 
they  may  recover  the  value  as  money  had  and  received  to  their  use,  without 
affirming  the  contract  of  sale  :  Hill  v,  Perrott,  8  Taunt.  274 ;  Abbots  v.  Barry, 
2  B.  &  B.  369.  In  such  case  there  are  no  mutual  dealings  to  let  in  the  defen- 
dant's set-off. 

2dly,  These  articles  were  the  property  of  the  assignees ;  for  the  transfer  of 
them,  the  day  before  the  assignment,  to  the  provisional  assignee,  must,  in  the 
insolvent's  circumstances,  be  deemed  fraudulent. 

At  all  events,  the  assi^ment  has  relation  to  the  first  day  of  the  imprisonment. 
It  is  true,  there  is  no  express  enactment  that  the  assignment  by  an  insolvent 
shall  so  operate  by  way  of  relation :  but  the  language  of  sect.  11,  of  his  in- 
solvent act  requires  that  the  prisoner,  at  the  time  of  signing  his  petition,  shall 
r'^SlO!  ^^^^^  ^  conveyance  *to  the  provisional  assignee,  which  shall  vest  in  him 
^  ^"  all  the  real  and  personal  estate  and  effects  of  such  prisoner,  and  all  the 
future  estate  and  effects  which  shall  come  to  such  prisoner  before  hyi  final  dis- 
charge ;  this  corresponds  with  the  language  of  sect.  63,  of  the  bankrupt  act,  6  G. 
4,  c.  16,  which  enacts,  *'  that  the  commissioners  shall  assign  to  the  assignees,  for 
the  benefit  of  the  creditors  of  the  bankrupt,  all  the  present  and  future  personal 
estate  of  such  bankrupt,  wheresoever  the  same  may  be  found  or  known,  and  all 
property  which  he  may  purchase,  or  which  may  revert,  descend,  be  devised,  or 
bequeathed,  or  come  to  him,  before  he  shall  have  obtained  his  certificate;"  and 
under  which,  notwithstanding  the  use  of  the  word  present,  the  property  of  the 
bankrupt  always  passes  with  relation  to  the  act  of  bankruptcy. 

Again,  sect  16,  of  the  insolvent  debtor's  act,  speaking  of  the  estate  of  every 
such  prisoner,  must  be  taken  to  mean  any  estate  he  is  possessed  of  while  in 
prison. 

Sect.  80,  which  gives  his  assignees  property  of  which  he  has  the  apparent 
ownership  and  disposition,  expressly  refers  to  the  commencement  of  the  im- 
prisonment ;  and  the  corresponding  provision  in  sect.  72,  of  the  bankrupt  act 
has  been  held,  even  without  express  words  of  relation,  to  relate  to  the  act  of 
bankruptcy. 

In  like  manner,  sect.  81,  of  the  insolvent  debtor's  act,  which  provides  that 
distresses  shall  not  not  be  available  for  more  than  one  year's  rent,  refers  to 
distresses  made  after  the  commencement  of  the  imprisonment.  Bnt  such 
reference  would  be  superfluous,  if  the  property  remained  vested  in  the  insolvent 
to  the  time  of  his  petition ;  and  that  section  corresponds  with  sect.  74,  of  the 
bankrupt  act,  which  enacts,  that ''  no  distress  for  rent  made  and  levied  after  an 
act  of  bankruptcy  upon  the  soods  or  effects  of  any  bankrupt  Twhether  before  or 
r*^111  ^^^  issuing  of  the  commission),  shall  be  available  for  more  ^than 
L        ^  one  year's  rent  accrued  prior  to  the  date  of  the  commission.'' 

Unless  the  assignment  have  relation  to  the  first  day  of  the  imprisonment,  the 
insolvent  mieht,  under  the  thirty-second  section,  dispose  of  his  own  goods,  to 
the  injury  of  his  creditors,  till  the  day  of  his  petition;  while,  under  sect.  80, 
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the  goods  of  otbers,  of  which  he  had  only  the  af^parent  ownenfaipi  would  pass 
irrevocably  to  his  assignees  from  the  day  he  ^nt  to  prison. 

TiNDAL,  C.  J.  This  is  an  action  by  the  assignees  of  an  insolvent  debtor  to 
recover  the  value  of  certain  fixtures  alleged  in  one  count  of  the  declaration  to 
have  been  sold  by  the  insolvent^  and  in  another,  by  the  plaintifiiBy  his  assignees, 
to  the  defendant. 

The  defendant  established,  at  the  trial,  a  set-off  for  rent  due  to  him  from  the 
insolvent,  to  a  greater  amount  than  the  sum  now  soueht  to  be  recovered.  It  has 
also  been  contended  to-day,  that  if  the  plaintiffs  seek  to  recover  on  the  ground 
that  nothing  passed  by  the  sale  from  the  insolvent  to  the  defendant,  their  form 
of  action  has  oeen  misconceived,  and  they  should  have  sued  in  trover  instead 
of  assumpsit.  That  objection,  however,  was  not  raised  at  nisi  prius,  and  the 
only  point  we  are  called  on  to  decide,  is,  whether,  under  the  insolvent  debtor's 
act,  the  assignment  of  the  petitioner's  estate  and  effects  has  relation  back  to  the 
first  day  of  his  imprisonment 

In  the  present  case,  the  insolvent  went  to  prison  on  the  18  th  of  April ;  sold 
the  fixtures  in  question  to  the  defendant  on  the  14th  -,  on  the  18th,  his  estate 
and  effects  were  assigned  to  the  provisional  assignee ;  and  in  the  following  Oc- 
tober to  the  plaintiffs,  as  permanent  assignees. 

If  the  property  in  the  fixtures  in  question  passed  to  them  by  relation,  from 
the  13th  of  April,  the  first  day  *of  the  insolvent's  imprisonment,  the  r^qio-i 
defendant  on  the  14th  purchased,  not  the  goods  of  Barnard,  but  the  l-  ** 
goods  of  the  plaintiffs. 

But  upon  the  best  consideration  we  can  give  to  the  question,  we  think  that, 
under  the  insolvent  debtors  act,  the  assignment  has  no  such  relation  back. 

First,  the  eleventh  section  directs  a  conveyance,  by  the  following  words: 
*^  That  such  prisoner  shall,  at  the  time  of  subscribing  the  said  petition,  duly 
execute  a  conveyance  ,and  assignment  to  the  provisional  assignee  of  the  said 
Court,  in  such  form  as  is  to  this  act  annexed,  of  all  the  estate,  right,  title,  in- 
terest, and  trust  of  such  prisoner  in  and  to  all  the  real  and  personal  estate 
and  effect^  of  such  prisoner  /' — '<  which  conveyance  and  assignment,  so  exe- 
cuted as  aforesaid,  in  form  aforesaid,  shall  vest  all  the  real  and  personal 
estate  and  effects  of  such  prisoner,  and  all  such  future  real  and  personal  estate 
and  effects  as  aforesaid,  of  every  nature  and  kind  whatsoever,  and  all  such  debts 
as  aforesaid,  in  the  said  provisional  assignee.'' 

And  if  the  whole  had  turned  on  this  section,  there  is  nothing  in  it  to  show 
that  the  conveyance  is  to  be  more  operative  than  any  conveyance  between  ordi- 
nary parties.  Unless,  therefore,  some  other  clause  show  an  intention  on  the 
part  of  the  legislature  that  the  conveyance  should  have  a  relation  back,  it  passes 
no  more  than  the  insolvent  possessed  at  the  time. 

It  is  said  that  the  use  of  the  word  prisoner  implies  that  the  assignment 
should  pass  whatever  he  possessed  at  the  time  he  became  a  prisoner;  but  the 
word  prisoner  is  used  only  to  identify  the  person,  and  not  to  give  a  retrospec- 
tive effect  to  his  acts. 

It  is  said,  that  under  the  sixty-third  section  of  the  bankrupt  act,  by  which 
the  commissioners  are  authorized  to  assign  to  the  creditors  ''  all  the  present  and 
future  personal  estate  of  such  bankrupt,"  everything  passes  *which  the  pKoio-i 
bankrupt  possessed  from  the  time  of  the  act  of  bankruptcy,  provided  ^  ^ 
it  were  not  more  than  two  months  before  the  commission  3  and  that,  d/ortiorif 
all  that  the  insolvent  possessed  at  the  time  of  the  imprisonment  ought  to  pass 
to  his  assignees  by  virtue  of  the  corresponding  section  of  the  insolvent  debtors 
act,  which  is  not  qualified  even  by  the  word  present.  However,  the  relation  to 
the  act  of  bankruptcy  in  the  conveyance  of  a  bankrupt's  effects  does  not  depend 
on  sect.  68  of  6  Gr.  4,  c.  16,  but  on  an  earlier  and  more  powerful  section  (the 
12th),  by  which  it  is  enacted,  that  '^  the  Lord  Chancellor  shall  have  power,  upon 
petition  made  to  him  in  writing  against  any  trader  having  committed  any  act 
of  bankruptcy,  by  any  creditor  or  creditors  of  such  trader,  hy  commission  under 
the  great  seal,  to  appoint  such  persons  as  to  him  shall  seem  fit^  who  shall,  by 
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Tirtae  of  thifl  act  and  of  such  oommission,  haye  fiill  power  and  anthorifcy  to  take 
such  order  and  direction  with  the  body  of  such  bankrupt^  as  hereinafter  men- 
tioned, as  also  with  all  his  lands,  tenements,  and  hereditaments,  which  he  shall 
have  in  his  own  right  before  he  became  bankrupt,  and  with  all  his  money 
fees,  offices,  annuities,  eoods,  chattels,  wares,  merchandise,  and  debts,  whereso- 
ever they  may  be  found  or  known,  and  to  make  sale  thereof  in  manner  herein- 
after mentioned/' 

The  sixty-third  section,  therefore,  can  have  no  other  effect  than  to  enable  the 
assignees  to  exert  the  same  retrospective  power  which  the  Chancellor  is  autho- 
rized by  sect.  12,  to  confer  on  the  commissioners.  But  no  such  power  is  con- 
ferred by  sect.  11,  of  the  insolvent  debtors  act. 

It  is  then  said  that,  by  the  sixteenth  section  of  the  insolvent  act,  <'It  shall 
and  may  be  lawful  for  the  provisional  assignee  of  the  said  Court  to  take  pos- 
session himself,  or  by  means  of  a  messenger  of  the  said  Court,  or  other  person 
P3141  ^'  P^i^QB  appointed  by  him,  of  all  the  '^'real  and  personal  estate  and 
I-  -J  effects  of  every  such  prisoner  as  shall  subscribe  such  petition,  and  exe- 
cute such  conveyance  and  assignment  as  aforesaid;''  and  that  <<it  shall  be  law- 
ful for  the  said  provisional  assignee  to  sue  in  his  own  name,  if  the  said  Court 
shall  so  order,  for  the  recovering,  obtaining,  and  enforcing  of  any  estate,  debts, 
effects,  or  righta  of  any  such  prisoner.'' 

That,  however,  does  not  carry  the  argument  any  further  than  the  eleventh 
section. 

But  it  is  said,  that  if  we  fail  to  adopt  the  construction  put  on  the  act  by 
the  plaintiffs,  we  shall  occasion  a  manifest  inconsistency  between  the  thirtieth 
and  thirty-second  section,  inasmuch  as,  under  the  thirtieth  section,  the  assignees 
would  be  entitled  to  property  of  third  persons,  of  which  the  insolvent  might 
have  the  apparent  ownership  at  any  time  during  his  imprisonment,  while  they 
would  not  be  entitled  to  property  of  his  own,  if  he  made  away  with  it  at  any 
time  before  the  date  of  the  assignment.  In  answer  to  this,  it  is  sufficient  to 
observe  that  the  words  of  sect.  80,  are,  '^  That  if  any  person  who  shall  petition 
the  said  Court  for  his  or  her  discharge  from  imprisonment,  under  this  act,  shall, 
at  the  time  of  his  or  her  arrest,  or  other  commencement  of  such  imprisonment 
by  the  consent  and  permission  of  the  true  owner  thereof,  have  in  his  or  her  pos- 
session, order,  or  disposition,  any  goods  or  chattels  whereof  such  prisoner  was 
reputed  owner,  or  whereof  he  or  she  had  taken  upon  him  or  her  the  sale,  altera- 
tion, or  disposition,  as  owner,  the  same  shall  be  deemed  to  be  the  property  of 
such  prisoner  so  petitioning,  so  as  to  become  vested  in  the  provisional  assignee 
of  the  said  Court  by  the  conveyance  and  assignment  executed  in  pursuance  of 
this  act;"  thereby  expressly  referring  to  the  commencement  of  the  imprison- 
ment We  then  come  to  sect.  32,  which  provides,  with  reference  to  fraudulent 
transfers,  "  That  if  any  prisoner,  who  shall  file  his  or  her  petition  for  his  or  her 
p^2^1  discharge  under  '^'this  act,  shall,  before  or  after  his  or  her  imprisonment, 
L  -1  being  in  insolvent  circumstances,  voluntarily  convey,  assign,  transfer, 
charge,  deliver,  or  make  over,  any  estate,  real  or  personal,  security  for  money,  bond, 
bill,  note,  money,  property,  goods,  or  effects  whatsoever,  to  any  creditor  or 
creditors,  or  to  any  person  or  persons  in  trust  for,  or  to  or  for  the  use,  benefit, 
or  advantage,  of  any  creditor  or  creditors,  every  such  conveyance,  assignment, 
transfer,  charge,  delivery,  and  making  over,  shall  be  deemed,  and  is  hereby  de- 
clared to  be  fraudulent  and  void  as  against  the  provisional  or  other  assignee  or 
assignees  of  such  prisoner  appointed  under  this  act :  provided  always,  that  no 
such  conveyance,  assignment,  transfer,  charge,  delivery,  or  making  over,  shall 
be  so  deemed  fraudulent  and  void,  unless  made  within  three  months  before  the 
commencement  of  such  imprisonment,  or  with  the  view  or  intention  of  the  party 
so  conveying,  assigning,  transfering,  charging,  delivering,  or  making  over,  of 
petitioning  the  said  Court  for  his  or  her  discharge  firom  custody  under  this  act.'' 
This  enactment  would  have  been  superfluous,  if,  according  to  the  construction 
contended  for  by  the  plaintifiis,  the  property  were  vested  in  the  assignees  retro- 
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Bpectivelj  from  the  first  day  of  the  imprisonment;  and  maj,  therefore,  he  con- 
sidered as  a  legislatiye  declaration  that  it  was  not  intended  the  property  should 
so  vest. 

I  think,  therefore,  that,  under  the  insolvent  debtor's  act,  there  is  not  that  re- 
lation to  the  first  day  of  the  insolvent's  imprisonment,  that  there  is,  under  the 
bankrupt  act,  to  the  act  of  bankruptcy.  It  follows,  that  the  sale  to  the  defen- 
dant was  not  a  sale  by  the  agent  of  the  assignees,  but  a  sale  by  the  insolvent, 
against  which  the  defendant  is  entitled  to  set  off  whatever  may  be  due  to  him 
from  the  insolvent ;  and  consequently,  this  rule  must  be  discharged. 

*GrASELEE,  J.  I  am  of  Opinion  that,  by  the  assignment  to  the  provi-  r^oigi 
sional  assignee,  only  such  property  passes  as  the  insolvent  has  at  the  ^  ^ 
time  of  the  assignment.  For  the  purpose  of  preventing  fraud,  there  are  clanses 
in  the  insolvent  debtor's  act,  which,  in  certain  cases,  vest  in  the  assignees  what 
the  insolvent  had  at  the  time  of  his  imprisonment.  But  no  fraud  is  suggested 
in  the  present  case ;  and  those  clauses  would  have  been  unnecessary,  if  the 
insolvent  could  not,  bon&  fide,  make  any  transfer  previously  to  the  assignment 

YAUaHAN,  J.  I  am  of  the  same  opinion.  Neither  by  express  words,  or 
necessary  intendment,  is  the  relation  contended  for  to  be  collected  from  the  act. 
At  all  events,  according  to  Smith  v.  Hodson,  the  assignees,  by  suing  in  as- 
sumpsit, have  affirmed  the  insolvent's  contract,  and  then  the  creditor  may  set 
off  his  debt. 

BosANQUET,  J.  The  single  question  before  us  is,  whether  the  property  in 
the  fixtures  in  question  was  vested  in  the  assignees  of  the  insolvent  ^m  the 
commencement  of  his  imprisonment ;  for  if  not,  the  insolvent  did  not  sell  as 
their  agent }  and  the  defendant,  as  against  the  insolvent  himself,  is  entitled  to 
a  set-off. 

Now  there  are  no  words  in  the  insolvent  act  which  indicate  any  such  relation 
to  the  commencement  of  the  imprisonment.    . 

It  is  said,  however,  that  the  clause  in  the  bankrupt  act,  under  which  the 
bankrupt's  property  passes  to  his  assignees,  is  similar,  in  expression,  to  the 
clause  which  directs  the  assignment  of  the  insolvent's  property :  and  that,  under 
that  form  of  expression,  the  property  of  the  bankrupt  passes  from  the  time  of 
the  act  of  bankruptcy.  But  the  operation  of  the  assignment  under  the  bank- 
rupt act,  does  not  depend  on  the  sixty-third  section  alone,  which  directs  the 
assignment,  but  on  the  twelfth  ^section  also,  by  which  it  is  enacted,  r*Qi>7] 
<^  that  the  Lord  Chancellor  shall  have  power,  upon  petition  made  to  him  ^  ^ 
in  writing  against  any  trader  having  committed  an  act  of  bankruptcy,  by  any 
creditor  or  creditors  of  such  trader,  by  commission  under  the  great  seal,  to 
appoint  such  persons  as  to  him  shall  seem  fit,  who  shall,  by  virtue  of  this  act 
and  of  such  commission,  have  full  power  and  authority  to  take  such  order  and 
direction  with  the  body  of  such  bankrupt,  as  hereinafter  mentioned,  as  also  with 
all  his  lands,  tenements,  and  hereditaments,  which  he  shall  have  in  hb  own 
right  before  he  became  bankrupt ;  and  with  all  his  money  fees,  offices,  annuities, 
goods,  chattels,  wares,  merchandise,  and  debts,  wheresoever  they  may  be  found 
or  known,  and  to  made  sale  thereof  in  manner  hereinafter  mentioned."  And 
there  is  this  difference  between  the  insolvent  laws  and  the  bankrupt  laws, — that 
the  bankrupt  laws  operate  in  invitum,  whereas  the  insolvent  law  is  put  in  force 
by  the  voluntary  act  of  the  insolvent.  When  the  insolvent  assigns  his  property, 
he  is  entitled  to  the  benefit  of  the  act;  and  the  assignment  made,  takes  effect  on 
all  property  in  the  insolvent's  possession. 

Undoubtedly  there  are  various  clauses  in  the  insolvent  debtor's  act  directed 
towards  the  prevention  of  fraud ;  and  when  a  conveyance  is  made  by  the  in- 
solvent with  a  fraudulent  intent,  the  act  sets  it  aside ;  in  the  bankrupt  act,  the 
nullity  of  a  conveyance  within  two  months  of  the  date  of  the  commission  does 
not  depend  on  fraud,  but  on  its  being  subsequent  to  the  act  of  bankruptcy.  I 
cannot  find  in  the  insolvent  debtor's  act  any  such  relation,  express,  or  implied, 
to  the  commencement  of  the  imprisonment ;  and  therefore  this  rule  must  be 

Discharged. 
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[*318]  *COWNE  t;.  GARMENT.    Nov.  19. 

A  memorandnm  signed  by  the  lessee  on  the  margin  of  a  lease,  and  stating  that  the  les- 
see was  to  be  tenant  and  pay  rent  for  a  period  of  six  weeks  antecedent  to  the  term 
granted  by  the  lease,  Held  admissible  in  OTidence  on  the  part  of  the  lessor,  to  show 
Die  amount  of  rent  due. 

Assumpsit  for  moDey  had  and  received. 

The  plaintiff  occupied  a  house  under  a  lease  from  the  defendant,  and  being 
distrained  upon  for  rent  arrear,  came  to  an  account  with  the  defendant;  upon 
which  accounting  he  had,  as  he  alleged,  paid  bj  mistake  12L  10s. — half  a 
quarter's  rent — too  much. 

This  sum  be  sought  to  recoyer  by  the  present  action. 

At  the  trial  before  the  under-sheriff  of  Middlesex,  the  defendant  offered  in 
evidence  the  counterpart  of  a  lease,  by  which  the  premises  had  been  demised  to 
the  plaintiff  from  Michaelmas,  1832,  at  100^.  a  year, 

On  the  margin  of  this  lease  was  the  following  memorandum,  signed  by  the 
plaintiff:  '*  It  is  hereby  understood  that  Mr.  Cowne  is  to  be  tenant  and  pay  rent 
from  the  12th  of  August,  1832." 

The  under-sheriff  told  the  jury  that  they  must  look  to  the  body  of  the  lease 
alone,  and  that  the  memorandum  was  not  admissible  in  evidence.     Whereupon 

A  verdict  was  found  for  the  plaintiff,  for  12/.  10«.,  with  leave,  however,  for 
the  defendant  to  move  to  enter  a  nonsuit  instead,  if,  as  it  was  objected  on  the 
part  of  the  defendant,  the  action  ought  to  have  been  case  for  an  excessive  dis- 
tress, or  the  memorandum  had  been  improperly  excluded. 

Petersdorff  having  obtained  a  rnle  nisi  aocordingly,  citing  Lindon  v.  Hooper, 
Cowp.  414. 

Justice  showed  cause.  In  Lindon  v.  Hooper,  the  money  sought  to  be  re- 
r*3191  ^^^^9  ^^  ^®°  P^^^  ^^  release  *cattle  damage  feasant.  The  case, 
I*  ^  therefore,  is  inapplicable  to  the  present.  But  in  Feltham  v.  Terry,  cited 
in  that  case  (p.  416),  the  words  of  the  Court  were  these  :  ''  It  is  manifest  the 
taking  was  tortious,  and  that  the  plaintiff  might  have  brought  an  action  of  tres- 
pass. But  we  all  think  he  may  waive  the  tort,  and  go  for  the  money  clearly 
due;  and  if  he  does,  it  is  a  benefit  to  the  defendant,  because  he  can  then  re- 
cover no  more  than  in  equity  he  is  bound  to  receive.''  See  also,  Com.  Dig. 
Assumpsit. 

The  distress  here  was  not  irregular ;  the  plaintiff,  therefore,  could  not  have 
sued  incase  under  11  G.  2,  o.  19.  Nor  could  he  sue  under  the  statute  of  Marl- 
bridge  for  an  excessive  distress,  when  the  excess  was  so  small  as  12^.  10«. 
Whether  the  memorandum  was  admissible  in  evidence  or  not,  its  rejection  does 
not  entitle  the  defendant  to  enter  a  nonsuit. 

Wilde,  Serjt.,  and  Fetersdorff  in  support  of  the  rule. 

The  plaintiff,  if  the  defendant  demanded  too  much  on  occasion  of  the  distress, 
ought  to  have  replevied,  or  to  have  sued  for  the  excess,  under  the  statute  of 
Marlbridge ;  and  in  such  action  he  would  not  have  been  confined  to  any  pre- 
cise sum ;  Sells  v.  Hoare,  1  Bingh.  401. 

At  all  events,  he  cannot  recover  in  an  action  for  money  had  and  received^  a 
Bum  paid  upon  drawing  up  an  account,  with  full  knowledge  of  all  the  circum- 
stances to  which  the  account  related ;  Bilbie  v.  Lumley,  2  East,  469 ;  Long- 
ridge  V.  Dorville,  5  B.  &  Aid.  117 ;  or  paid  for  the  purpose  of  ending  a  dispute  : 
Stracy  v.  The  Bank  of  England,  6  Bingh.  754 ;  Marriot  v.  Hampton,  7  T.  B. 

TiNDAL,  C.  J.  It  is  clear  that  the  verdict  ought  not  to  stand  without  further 
inquiry,  because  the  under-sheriff  has  rejected  evidence  which  he  ought  to  have 
P3201  ^'^^^®^^^^'  ^^  ^^^  ^^™^  ^^^^  ^  ^^  °^^  prepared  to  say  we  can  go  so  &r 
'-  -'  as  to  order  a  nonsuit.  The  parties  having  come  to  an  account  in  which 
the  defendant  stated  the  demand  for  the  rent  of  a  house  in  the  plaintiff's  occupa- 

VoL.  XXVIL-^ 
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tion,  and  the  plaintiff  Itaying  aoqnieaeed,  I  cannot  see  that  the  case  of  Lindon  v. 
Hooper  applies  with  saoh  certainty  as  to  authorize  a  nonsuit     The  other  points 
were  not  reserved,  nor  was  the  rale  granted  on  them.     There  most  he  a  new 
trial. 
The  rest  of  the  Gonrt  concurred.  Bale  absolute  for  a  new  triaL 


USBORNE  and  Another  r.  PENNELL.    Mv,  19. 

After  a  rale  to  plead  in  Easter  term,  in  an  action  on  a  bill  of  exohange,  defendant  paid  a 
portion  of  the  bill,  wiUi  costs  to  that  time,  and  agreed  to  pay  the  residue  with  the 
costs -of  the  action,  the  Ist  of  October  following,  if  it  were  not  preTionsly  paid  by  an- 
other party :  no  payment  having  been  made  according  to  the  agreement,  Held,  that 
plaintiff  might  sign  judgment  in  Michaelmas  term,  without  a  fresh  rule  to  plead. 

This  was  an  action  by  the  endorsees,  against  the  endorser  of  a  bill  of  exchange 
for  600/.  dae  April  6th,  1834.  The  action  was  commenced  April  19,  Easter 
term,  and  a  rale  to  plead  was  given  in  the  same  term. 

On  the  28th  of  April,  the  defendant  commenced  an  action  of  trover  against 
the  plaintiffs  for  the  same  bill.  ^ 

On  the  12th  of  May,  the  defendant,  having  obtained  a  summons  for  farther 
time  to  plead  in  this  action, 

Agreed  to  pay  to  the  plaintiff,  at  once  200/.  towards  the  bill,  and  if  the 
drawer  or  his  trustees  did  not  discharge  the  residue  of  the  bill  in  the  followiog 
September,  the  defendant  was  to  pay  it  on  the  1st  of  October,  together  with  the 
costs  of  this  action ;  the  intent  being,  that  the  plaintiffs  should  receive  the  whole 
amount  due,  with  interest  and  costs ;  and,  if  they  pleased,  should  sign  a  r^ooV] 
composition-deed  with  the  drawer,  without  releasing  the  defendant  from  ^  ^ 
his  liability  on  the  bill. 

The  defendant  paid  this  200/.  with  costs  up  to  the  time  of  payment :  among 
which  costs,  was  a  charge  for  '^  attending  defendant  on  settlement  of  suit." 

The  drawer  and  the  defendant  having  omitted  to  discharge  the  bill  by  the 
1st  of  October  the  plaintiffs,  without  giving  any  new  rule  to  plead,  signed  judg- 
ment }  which 

Taifimrd,  Serjt.,  obtained  a  rule  nisi  to  set  aside  for  irregularity,  contending 
that  the  action  had  been  settied  by  the  agreement  of  May  12.  He  urged,  also, 
that  the  judgment  not  having  been  signed  of  the  same  term  the  rule  to  plead 
was  entered,  but  the  cause  having  stood  over  to  another  term,  without  further 
proceedings,  a  new  rule  to  plead  ought  to  have  been  entered  before  the  plaintiff 
could  sign  judgment;  for  judgment  ought,  in  general,  to  be  entered  of  the  same 
term  in  which  rules  are  given.  See  Tidd's  Pr.  422. 

Wildcy  Serjt.,  who  showed  cause,  maintained  that  the  action  was  not  settled, 
but  suspended  conditionally ;  and  that  the  defendant  having  neglected  to  obserre 
the  condition,  the  plaintiffs  were  remitted  to  the  situation  in  which  they  stood 
when  the  action  was  suspended.  A  new  rule  to  plead  was  therefore  unnecessary; 
Puokford  V.  Maxwell,  6  T.  R.  52 ;  Penfold  v.  Maxwell,  1  Chitt.  Rep.  275  n. ; 
Gantellow  v,  Trueman,  2  Dowl.  Pr.  C.  2.  In  Pryer  v.  Smith,  Id.  114,  it  wu 
held,  that  where  the  declaration  was  delivered  in  term,  judgment  might  he 
signed  in  the  following  term  for  want  of  a  plea,  without  giving  a  rule  to  plead 
of  the  term  of  which  the  judgment  was  signed.  Mould  v.  Murphy,  Id.  ^,  is 
to  the  same  effect. 

*Tal/ourd.  The  agreement  of  the  12th  of  May  was  a  settlement  of  pcQ^oi 
the  action,  as  appears  from  the  charge  for  a  settlement,  in  the  bill  of  ^  '^^ 
costs. 

At  all  events,  the  suspension  of  proceedings  by  virtue  of  the  agreement  did 
not  authorize  the  plaintiffs  to  sign  judgment  without  a  fresh  rule  to  plead,  when 
the  time  given  by  the  agreement  had  expired. 

TiNDAL,  0.  J.     After  this  agreement,  which  amounts  to  a  cognovit,  there 
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cannot  be  any  defence  to  the  action,  and  no  merit9  are  suggested.  The  defen- 
dant pays  down,  with  costs,  a  portion  of  the  sum  sought  to  be  recovered,  and 
engages  to  pay  the  remainder  by  the  Ist  of  October. 

Upon  his  failing  to  do  so,  the  whole  agreement  falls  to  the  ground,  and  the 
plaintiffs  are  remitted  to  their  former  status.  Upon  the  same  principle,  in 
Puckford  V,  Maxwell,  the  defendant  having  failed  to  perform  the  agreement  he 
entered  into  upon  being  arrested,  the  plaintiff  was  allowed  to  arrest  him  anew 
upon  the  same  affidavit  of  debt.  Our  decision,  therefore,  is  called  for  on  the 
single  ground  of  an  alleged  irregularity  in  signing  judgment  without  afresh  rule 
to  plead.  Where  the  merits  are  with  the  plaintiffs,  we  should  be  sorry  to  set 
aside  the  judgment  on  such  grounds,  and  Fryer  v.  Smith  relieves  the  Court 
from  that  difficulty.  That  case  decisively  shows  that  there  has  been  no  irregu- 
larity. 

The  rest  of  the  Court  concurred,  and  the  rule  was  Discharged. 


[*323]  *MOORE  v.  BOULCOT.    Nov.  20. 

To  action  on  an  attorney's  bill,  defendant  pleaded  that  the  bill  was  for  work  at  law  and 
in  equity,  and  was  not  delivered  to  her  a  month  before  action.  Replication,  that  the 
bill  was  not  for  work  at  law  and  in  equity ;  Held,  ill. 

The  plaintiff  declared  that  the  defendant  was  indebted  to  the  plaintiff  for  the 
work  and  labor  of  the  plaintiff,  by  him  bestowed  as  the  attorney  and  solicitor 
of  and  for  the  defendant,  in  drawing,  copying,  and  engrossing  of  divers  deeds 
and  writings  for  the  defendant ;  and  in  and  about  other  business  of  the  defen- 
dant, and  at  her  special  instance  and  request,  &c. 

Plea,  That  this  action  was  brought  by  the  pluntiff  against  the  defendant,  to 
recover  from  her  the  amount  of  a  bill  of  fees  for  the  work  and  labor  of  the 
plaintiff,  by  him  bestowed  as  the  attorney  and  solicitor  of  and  for  her,  the  defen- 
dant, at  law  and  in  equity ;  and  that  the  plaintiff  commenced  this  action  against 
the  defendant  for  the  recovery  of  such  bill  of  fees,  before  the  expiration  of  one 
month  after  the  delivery  of  his  said  bill  of  fees  to  the  defendant  (she  being  the 
party  to  be  charged  therewith),  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided :  and  that,  the  defendant  was  ready  to  verify,  &c. 

Replication,  That  this  action  was  not  brought  by  the  plaintiff  against  the 
defendant,  to  recover  from  her  the  amount  of  a  bill  of  fees  for  the  work  and 
labor  of  the  plaintiff,  by  him  bestowed  as  the  attorney  and  solicitor  of  and  for 
the  defendant,  at  law  and  in  equity,  in  manner  and  form  as  the  defendant  had 
above  in  her  plea  in  that  behalf  alleged :  and  that,  the  plaintiff  prayed  might 
be  inquired  of  by  the  country,  &c. 

Demurrer,  for  the  following  causes  : — ^That  the  plaintiff  had  alleged  that  this 
action  was  not  brought  by  him  asainst  the  defendant  for  the  amount  of  a  bill 
r*3241  ^^  ^^^  ^^^  ^^^  ^  ^°^  labor  of  the  plaintiff,  by  him  ^bestowed  as  the 
I-  ^  attorney  and  solicitor  of  and  for  the  defendant,  at  law  and  in  equity ; 
whereas  the  plaintiff  ought  to  have  alleged  that  the  action  was  not  brought 
against  the  defendant  for  the  amount  of  a  bill  of  fees  for  the  work  and  labor  of 
the  plaintiff,  by  him  bestowed  as  the  attorney  and  solicitor  of  and  for  the  defen- 
dant, at  law  or  in  equity :  also,  that  the  replication  tended  to  raise  an  immate- 
rial issue ;  inasmuch  as  if  the  defendant  should  join  issue  thereupon,  and  should 
on  the  trial  prove  that  the  bill  of  fees  contained  charges  for  fees  at  law,  though 
not  for  any  fees,  charges,  or  disbursements  in  equity,  such  issue  must  be  found 
for  the  plaintiff,  although  it  would  be  manifest  the  plaintiff  had  not  complied 
with  the  statute,  and  therefore  would  have  no  right  to  maintain  his  action. 

Whitmaref  in  support  of  the  demurrer,  referred  to  Qoram  v.  Sweeting,  2 
Wms.  Saund.  206,  and  to  the  several  authorities  cited  in  the  note  to  that  case. 
The  rule  as  to  traverses  is,  that  where  the  plaintiff's  claim  is  founded  on  title 
to  land,  and  he  sets  out  in  the  declaration  a  title  larger  than  he  possesess,  the  de- 
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fendant  may  take  advantage  of  it  by  tmverring  the  entire  allegation.  Bat  in 
actions  for  damages,  where  the  plaintiff  is  entitled  to  reooTery  althoogh  his  proof 
should  not  substantiate  the  whole  of  his  demand,  a  traverse  which  seeks  to  bind 
him  to  the  proof  of  his  entire  demand,  is  immaterial  and  had. 

A' Beckett,  oontri.  If  the  plaintiff  had  traversed  the  plea  in  the  disjanctive, 
his  replication  would  have  been  ill  for  duplicity ;  and  the  most  correct  way  of 
negativing  any  allegation  of  the  opponent,  is  to  follow  precisely  the  terms  of  the 
allegation.  It  is  the  defendant's  fault  if  her  allegation  be  laid  too  widely;  for 
she  had  the  plaintiff's  ^bills  before  her ;  and  if  they  contain  charges  in  ntooci 
law  only,  she  should  have  declared  according  to  the  hat  which  was  with-  ^  -> 
in  her  own  knowledge.  In  Wood  v.  Budden,  Hob.  119,  where,  to  trespass  in 
plaintiff's  close,  defendant  pleaded  a  right  of  chace  as  well  over  that  close  as 
over  the  whole  parish,  which  the  plaintiff  traversed  by  denying  the  right  as 
well  over  the  close  as  the  parish,  and  the  jury  found  he  had  not  such  right  over 
the  close  and  parish,  the  traverse  was  held  good  upon  motion  in  arrest  of  judg- 
ment, although  the  defendant  would  have  been  entitled  to  a  verdict  if  he  had 
the  right  over  the  plaintiff's  close  only. 

TiNDAL,  C.  J.  The  replication  is  a  bad  answer  to  the  plea,  and  bad,  for  the 
cause  assigned  in  the  demurrer. 

The  Stat.  2  Gr.  2,  c.  23,  provides  that  no  attorney  or  solicitor  shall  commenee 
any  suit  for  the  recovery  of  fees,  charges,  or  disbursements  at  law  or  in  equity, 
until  a  month  after  the  delivery  of  his  bill  to  the  party  to  be  charged. 

The  defendant  pleads  that  the  action  was  brought  for  charges  at  law  and  in 
equity,  and  that  no  bill  has  been  delivered  pursuant  to  the  statute  :  and  this 
would  be  an  answer  to  the  action  if  the  claim  were  for  charges  either  at  law  or 
in  equity. 

If  the  plaintiff's  claim  was  not  open  to  the  objection  arisiuff  under  the  statute, 
he  could  have  answered  the  plea  bv  denying  the  existence  of  charges  at  law  or 
in  equity.  But  it  is  not  because  the  defendant  may  have  unnecessarily  specified 
both,  that  the  plaintiff  is  exonerated  from  taking  a  material  issue.  In  the  esse 
in  Hobart  the  objection  was  not  taken  till  after  verdict. 

Oabeles,  J.  The  proper  replication  would  have  been,  in  effect,  that  the 
bill  was  not  taxable,  whereas  the  pUintiff  only  says  it  was  not  taxable  at  law 
and  in  equity. 

Yauqhan  and  Bosanquxt,  Js.^  concurred.         Judgment  for  defendant 


♦THOMPSON  V.  BRADBURY  and  Another,  Assignees  of        nicQOAi 
VENABLES,  a  Bankrupt.    Nov.  22.  ""^^^J 

The  Court  allowed  the  assignees  of  a  bankrapt  to  plead,  in  eovenaat  on  a  lease.  Firfli, 
that  the  lessee's  inleroBt  did  not  pass  to  them.  Secondly,  that  they  renounced  the 
term  in  time  to  be  discharged  from  the  performance  of  covenants. 

To  covenant  by  lessor  against  the  assignees  of  lessee. 

Hoggins  obtained  a  rule  nisi  to  plead,  first,  that  all  the  lessees'  estate  and 
interest^  &c.,  in  the  premises,  did  not  pass  to  the  defendants. 

Secondly,  that  a  term  in  the  premises  was  vested  in  Yenables,  who  became  a 
bankrupt ;  that  the  defendants  were  appointed  his  assignees,  concurrently  with 
the  official  assignee,  who  afterwards  abandoned  all  claim  to  the  premises,  and 
therefore,  defendants  never  became  assignees  of  the  term,  and  the  term  did 
not  so  vest  in  them  as  to  render  them  chargeable  with  the  performance  of 
covenants. 

Am<Mj  who  showed  cause,  contended  that  the  second  plea  was  superfluous,  for 
all  the  allegations  contained  in  it  might  be  given  in  evidence  under  the  first. 
But  Boggin$  urged,  fhat  under  the  stat.  I  ft  2  W.  4,  c.  56,  s.  26,  it  might  be 
doubtful,  whether  or  not  the  term  passed  to  the  assienees  without  their  actoally 
taking  possession  ]  and  in  ease  the  Court  should  hold  that  at  all  events  the  1^ 
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interest  passed  upon  the  issuing  the  commission  of  hankrnptoj,  the  defen- 
dants onght  to  have  the  opportunity  of  showing,  under  the  second  plea,  that 
they  had  renounced  the  property  before  taking  such  a  possession,  as  should  fix 
them  with  the  performance  of  covenants. 

And  of  that  opinion  was  the  Court.  But  they  required  that  the  second  plea 
should  be  confined  to  the  single  point,  that  the  defendants  had  renounced  or 
r^QQ'Ti  abandoned  the  term  in  time  to  be  discharged  from  ^liability  on  cove- 
^  ^  nants ;  and  ordered  the  allegation  that  it  had  never  vested  in  them  to 
be  struck  out    That  allegation,  if  correct,  might  be  proved  under  the  first  plea. 


WATSON  and  Another,  Assignees  of  DEVBY,  a  Bankrupt,  v.  PEACHE. 

Nov.  22. 

A  coal-merchant,  at  the  time  of  his  bankruptcy,  had  in  his  possession  barges  which  bore 
his  own  name  and  number,  and  were  registered  in  his  name  under  the  Waterman's 
Act.  These  barges  he  had  hired  of  defendant,  it  being  the  custom  for  coal-merchants 
to  hire  barges,  and  to  paint  on  them  the  name  of  the  hirer.  Upon  a  question  whether 
the  barges  passed  to  the  coal-merchant's  assignees  under  his  bankruptcy.  Held,  that 
it  was  properly  left  to  the  jury  to  find  whether  the  custom  to  hire  was  generally  noto- 
rious in  the  coal  trade ;  and  that  it  was  not  necessary  to  direct  them  to  inquire  whether 
the  custom  was  notorious  to  the  world  at  large. 

Trover  for  eleven  barges,  which  were  in  the  possession  of  Devey  at  the  time 
of  his  bankruptcy  in  October,  1883. 

Devey  was  a  coal-merchant,  and  a  freeman  of  the  Waterman's  Company ;  the 
defendant,  an  owner  of  barges,  which  he  let  out  to  hire,  and  not  a  member  of 
the  Waterman's  Company :  and  the  barges  in  question,  which  belonged  to  the 
defendant,  had  been  hired  of  him  by  Devey  in  1829,  and  previously. 

Two  of  them,  the  Francis  and  the  Oak,  bad  originally  belonged  to  Devey ; 
but  he,  being  in  debt,  sold  them  to,  and  then  took  them  from  the  defendant  on 
hire,  by  one  and  the  same  instrument,  in  May,  1829.  This  transfer  was  only 
known  to  the  defendant's  clerks.  Nine  of  the  barges  had  Deve/s  name  and 
number  painted  on  them  ;  and  two,  the  name  and  number  of  the  defendant  or 
his  son.  The  Francis  and  Oak  had  Devey's  name  before  the  sale,  and  con- 
tinued in  exactly  the  same  state  after  the  hiring.  With  the  exception  of  two 
— ^the  Rose  and  Pink — ^all  were  registered  in  Devey's  name  at  the  office  of  the 
Waterman's  Company ;  where  it  was  the  general  practice  to  register  only  the 
picqQoi  name  of  the  *true  Owner,  although,  in  some  few  instances,  the  name  of 
^        ^h  lessee  had  been  substituted. 

The  Rose  and  Pink  were  not  registered. 

Devey  had  once  hired  two  barges  of  one  Griffith,  and  had  navigated  them,  with 
Griffith's  name  and  number  painted  thereon,  for  five  or  six  years ;  he  had  also 
been  in  the  habit  of  hiring  barges  for  a  short  time,  with  the  defendant's  name 
and  number  on  them. 

The  statute  7  &  8  G.  4,  c.  75,  s.  39  requires  the  Waterman's  Company,  upon 
the  request  of  any  person  who  shall  "  keep  any  barge,"  to  cause  the  name  and 
place  of  abode  of  "  such  person"  to  be  registered  in  a  book  of  the  Waterman's 
Company,  and  to  cause  a  number  for  such  barge  to  be  delivered  to  "  such  owner," 
who  shall  cause  the  same,  together  with  the  name  of  such  barge,  to  be  painted 
on  the  barge.  Penalty  for  omission  40s.  Sect.  101.  Nothing  in  the  act,  except 
the  provisions  for  compelling  the  name  of  the  barge  and  "  of  the  owner"  to  be 
painted  thereon,  to  apply  to  western  barges.  Sect.  66.  The  Watermsn's  Com- 
pany  to  make  by-laws.  Sect.  37.  Any  person  not  a  freeman  of  the  company, 
acting  as  a  lighterman,  to  pay  for  each  offence  10/. 

By  a  by-law  of  that  company,  of  April,  1828,  No.  1,  the  owner  is  required 
to  have  his  name  painted  on  the  barge;  and  the  penalty  for  omission  is  increased 
to  5/.  By  No.  10,  if  any  freeman  of  the  company  navigate  any  barge  without 
his  own  name  or  that  of  his  master  thereon,  he  shall  forfeit  40s.    By  No.  20, 
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if  any  freeman  of  the  company,  who  hires  a  barge  of  any  person  not  free  of  the 
company,  and  has  his  own  name  thereon,  permits  snch  persons  to  participate  in 
the  profits,  or  shall  permit  any  owner  not  being  free  of  the  company  to  have  his 
name  thereon,  such  freeman  shall  forfeit  40<. 

The  defendant  called  eighteen  witnesses,  chiefly  coal-merchants,  harge- 
bnilders,  and  lighterman ;  who  proved  *that  for  the  last  twelve  years,  a  r^oogi 
custom  had  existed  for  persons  in  the  coal-trade  to  hire  barges  and^  "  ^ 
wagons,  and  when  they  hired  them  for  any  length  of  time  to  have  their  own 
names  and  number  painted  on  them. 

It  was  stated  that,  when  the  vessels  were  hired  for  a  short  time  only,  as  for 
a  week  or  fortnight,  it  was  usual  to  leave  on  them  the  name  of  the  owner. 

TiNDALj  C.  J.,  after  observing  that  the  plaintiffs  had  made  out  a  strong  priml 
facie  case,  left  it  to  the  jury  to  determine  whether  the  alleged  custom  was  so 
general  and  notorious  in  the  trade  which  the  bankrupt  carried  on,  that  those 
who  had  dealings  with  him — the  world  in  which  he  moved — might  reasonably 
be  provoked  to  inquire,  before  giving  the  bankrupt  credit,  whether  the  barges 
were  his  or  not;  and  if  they  thought  the  custom  so  notorious^  to  find  for  the 
defendant. 

The  jury  having  found  for  the  defendant, 

Wilde,  Serjt.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence,  and  that  it  ought  to  have  been  left 
to  the  jury,  whether  the  alleged  custom  was  notorious  to  the  world  at  large,  and 
not  merely  to  the  trade  in  which  the  bankrupt  was  engaged. 

Coleridge f  Serjt.,  TheMiger,  and  ChanneU  showed  cause.  The  question  was 
correctlv  left  to  the  jury,  and  correctly  determined,  according  to  the  principle 
established  by  Storer  v.  Hunter,  8  B.  &  C.  368,  where  with  respect  to  the  ma- 
chinery of  a  colliery,  Abbott,  C.  J.  said,  "  It  appears  by  the  evidence,  that  in 
some  instances  the  articles  used  in  collieries  belong  to  the  tenants,  in  others  they 
do  not;  that,  though  in  some  cases,  the  landlord,  in  demising  collieries,  permits 
the  lessee  on  certain  conditions  to  *have  the  use  of  the  fixtures  and  other  nroQAi 
things  during  the  demise,  yet,  in  other  instances,  they  belong  absolutely  ^  ^ 
to  the  lessee.  Then,  if  the  possession  of  such  things  is  consistent  with  the  fact 
of  a  person  being  absolute  owner,  and  also  of  his  not  being  absolute  owner,  the 
mere  possession  of  such  things  ought  not  to  raise  an  inference  in  the  mind  of 
any  cautious  person  acquainted  with  the  usage,  that  the  person  in  possession  is 
the  owner.  If  it  had  not  been  the  usage  for  the  owners  of  collieries  ever  to 
demise  the  machinery  and  other  things  used  in  the  colliery,  then  possession  by 
the  lessee  would  be  evidence  of  reputed  ownership;  and  no  evidence  having  been 
adduced  to  show  that  the  bankrupt  ever  had  the  absolute  ownership  in  the  articles 
used  in  these  collieries,  I  am  of  opinion  that  the  jury  ought,  upon  these  facts, 
to  have  given  a  verdict  for  the  defendant." 

In  Horn  v.  Baker,  9  East,  289,  upon  a  question  as  to  the  reputed  ownership 
of  a  distiller's  vats.  Lord  Ellenborouoh  said,  '<  If,  as  in  some  manufactories, 
where  the  engines  necessary  for  carrying  on  the  business  are  known  to  be  let  oat 
to  the  several  manufacturers  employed  upon  them,  there  had  been  a  known 
usage  in  the  trade  for  distillers  to  rent  or  hire  the  vats  and  other  articles  used 
by  them  for  the  purpose  of  distilling,  the  possession  and  use  of  such  articles 
would  not,  in  such  a  case,  havecarricMi  the  reputed  ownership."  .Gurr  v.  Button, 
Holt  N.  P.  C.  327;  MuUer  v.  Moss,  1  M.  4;  Sel.  885;  and  Clark  v.  Crownsbaw, 
8  B.  &  Adol.  804,  are  to  the  same  effect.  It  was  for  the  plaintiffs  to  make  out 
affirmatively  that  Devey  was  the  reputed  owner  of  the  barges  within  the  meaning 
of  the  seventy-second  section  of  6  Q.  4,  c.  16.  But  he  was  not  reputed  owner 
by  those  who  dealt  with  him  and  had  the  best  means  of  knowing  his  situation; 
and  if  so,  it  is  immaterial  what  was  the  opinion  of  the  rest  of  the  world,  ptcooii 
Those  who  deal  with  him  were  no  more  liable  to  be  imposed  upon  by  his  ^  ^ 
possession  of  the  barges,  than  the  customers  of  a  factor  by  the  appearance  of 
goods  which  he  holds  on  consignment.     The  defendant,  not  belonging  to  the 
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Waterman's  Gompanj,  could  not  legally  put  bis  name  on  the  barges  :  aud  tbe 
only  object  of  requiring  any  name  to  be  inscribed,  was,  that  some  person  might 
be  responsible  for  damage  done  on  the  river. 

In  Thackthwaite  v.  Cock,  8  Taunt.  487,  the  plaintiff's  hops,  of  which  the 
bankrupt  was  held  to  be  the  reputed  owner,  were  mixed  up  with  the  bankrupt's 
hops,  for  the  purpose  of  deceiving  the  public ;  and  though  that  appeared  to  be 
the  custom,  such  a  custom  is  illegal.  In  Knowles  v,  Horsfall,  5  6.  &  Aid.  134, 
no  usage  was  stated  or  relied  upon. 

Tal/ourd,  Serjt.,  and  Swann  in  support  of  the  rule.  This  custom  is  con- 
trary to  7  &  8  G.  4,  c.  75,  and  therefore  illegal;  for  the  barges  ought  to  be 
registered  in  the  name  of  the  true  owner,  and  ought  to  bear  his  name  and  num- 
ber. And  the  testimony  for  the  defendant  consisting  chiefly  of  persons  inte- 
rested in  supporting  such  a  custom,  the  verdict  is  not  warranted  by  the  evidence. . 
But  supposing  such  a  custom  legal  if  it  were  well  established,  here  it  has  only 
been  proved  to  be  known  to  the  trade ;  which  is  not  sufficient ;  Hickenbotham 
V,  Groves,  2  Carr.  &  P.  492  :  it  ought  to  be  known  to  the  world  at  large ;  for 
a  trader  accepts  bills  of  exchange,  which  circulate  beyond  the  limits  of  his 
trade.  In  Thackthwaite  v.  Cock,  3  Taunt.  491,  Mansfield,  C.  J.,  says,  *'  It 
must  be  such  a  custom,  that  persons  dealing  with  the  traders  may  see  and  know 
that  the  goods  may  possit>ly  not  be  the  property  of  the  possessor."  In  Knowles 
r*3321  ^'  ^®"^*^^^  5  B.  &  Aid.  139, — where  brandies  had  been  *8old  to  the 
^  -*  plaintiff  by  Dixon,  of  whom  the  defendants  were  assignees,  and  the 
casks  had  been  marked  with  the  letter  K.,  the  initial  of  the  plaintiff's  name, 
but  remained  in  Dixon's  possession, — it  was  notorious  to 'the  trade  that  the 
brandies  had  been  sold;  but  Abbott,  C.  J.,  says,  ^Hhe  letter  K.  marked 
on  the  casks  might  speak  a  language  to  a  certain  class  of  persons  intelli- 
gible, but  to  others,  who  might  be  induced  to  become  the  creditors  of  Dixon 
in  the  belief  that  the  brandies  belonged  to  him,  it  would  be  wholly  unin- 
telligible. If  any  person  of  the  latter  description  had  purchased  them 
of  the  bankrupt,  I  have  no  doubt  that  he  would  have  had  a  good  title  to 
them  as  against  the  plaintiff.  For  the  real  owner  ought  not  to  have  left  the 
goods  after  the  purchase  in  the  hands  of  Dixon,  and  suffered  him  to  treat  them 
as  his  own."  Batlet,  J.,  says,  "  It  was  necessary  that  something  should  be 
done  to  make  the  change  of  property  notorious  to  the  public  at  large,  or  at 
least  to  those  persons  who  were  likely  to  trust  the  bankrupt  upon  the  faith  of 
his  having  the  property  in  these  goods.  It  is  not  sufficient  that  it  should  be 
known  only  to  persons  in  the  same  trade."  And  Best,  J.,  says,  "  It  is  not 
sufficient  that  the  sale  was  known  to  persons  in  the  wine  trade  at  Liverpool. 
The  transfer  of  the  property  ought  to  have  been  known  to  all  other  persons  who 
might,  in  consequence  of  the  bankrupt's  continued  possession  of  it,  have  been 
induced  to  give  him  credit." 

And  such  a  custom  as  the  defendant  relies  on  has  never  been  sanctioned, 
except  in  cases  where  the  possession  has  been  of  so  equivocal  a  description  as  to 
be  consistent  with  either  supposition ;  that  the  trader  was  absolute  owner,  or 
was  not ;  it  has  never  been  allowed  to  prevail  where  the  property,  as  in  the 
present  case,  has  been  registered  in  the  bankrupt's  name  and  inscribed  with  his 
name  and  number.  No  creditor  would  be  safe,  if  such  unequivocal  indications 
p;^oqQ-i  of  ownership  '''were  insufficient  to  justify  him  in  giving  credit.  [Tindal, 
L  -^  C.  J.  A  hired  carriage  is  often  adorned  with  the  arms  of  the  party 
hiring ;  yet  few  would  infer  from  that  circumstance  that  the  vehicle  was  his.] 
At  all  events,  with  regard  to  the  Francis  and  Oak,  they  were  originally  the 
bankrupt's  property  ;  the  transfer  to  the  defendant  was  never  made  public,  and 
therefore  the  reputed  ownership  in  Devey  has  been  clearly  established.  In  Lin- 
gard  V,  Messiter,  1  B.  &  C.  308,  which  was  an  action  by  the  assignees  of  a 
mtnkrupt,  brought  to  recover  property  in  the  bankrupt's  possession  as  reputed 
owner,  the  plaintiffs  proved  that  the  bankrupt  had  once  been  the  real  owner  of 
the  goods  in  question^  and  that  he  continued  in  possession  of  them  until  he 
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committed  an  act  of  bankraptcy ;  and  it  was  held,  that  that  waa  prim&  fitcie 
evidence  that  he  continued  in  possession  as  owner,  and  that  it  then  lay  upon 
the  defendant  to  prove  that  the  bankrupt  had  ceased  to  be  the  reputed 
owner.  The  defendant  proved  that,  long  before  the  act  of  bankraptcy,  the 
goods  had  been  seized  under  an  execution,  at  the  suit  of  a  creditor,  by  the 
sheriff;  that  they  were  conveyed  by  a  bill  of  sale  to  the  creditor;  and  that  he 
afterwards  demised  them  at  an  annual  rent  to  the  bankrupt,  who  continued  in 
possession  of  them  till  the  time  of  his  bankruptcy :  soon  after  the  bill  of  sale 
was  executed,  the  creditor's  initials  were  marked  on  all  the  goods ;  and  it  was 
held,  that  that  was  no  evidence  of  the  notoriety  of  the  change  of  property ; 
and,  consequently,  that  there  was  no  evidence  to  go  to  the  jury  that  the  bank- 
rupt had  ever  ceased  to  be  the  reputed  owner.  In  Newport  v.  HoUings,  3 
Carr.  &  P.  228,  it  was  held  that  an  innkeeper,  by  never  putting  his  name  on 
vehicles,  gave  out,  in  effect,  that  they  were  not  his  own.  The  converse  of 
that  proposition  holds  good  in  the  present  case. 

*TiNDAL,  C.  J.  The  question  in  this  cause  arises  on  the  seventy-  r^oQii 
second  section  of  the  last  bankrupt  act,  6  0.  4,  c.  16,  by  which  it  is  l-  ^ 
enacted,  '<  That  if  any  bankrupt,  at  the  time  he  becomes  bankrapt,  shall,  by 
the  consent  and  permission  of  the  true  owner  thereof,  have  in  his  possessioD, 
order,  or  disposition,  any  goods  or  chattels  whereof  he  was  reputed  owner,  or 
whereof  he  had  taken  upon  him  the  sale,  alteration,  or  disposition  as  owner,  the 
commissioners  shall  have  power  to  sell  and  dispose  of  the  same  for  the  benefit 
of  the  creditors  under  the  commission.''  The  words  of  the  act  are,  <' whereof 
he  was  reputed  owner ;''  and  the  question  is,  whether  on  the  trial  of  this  came 
such  a  reputed  ownership  was  properly  established.  The  jury  have  found  by 
their  verdict  that  it  was  not. 

Two  objections  have  been  made  to  that  verdict.  First,  that  the  mode  in 
which  the  question  was  left  to  the  jury  was  not  correct;  secondly,  that  the  ve^ 
diet  was  contrary  to  the  evidence. 

Now  there  was  evidence  on  both  sides.  The  plaintiff's  made  out  a  strong 
primdi  facie  case  of  reputed  ownership  in  the  bankrupt ;  but  on  the  other  side, 
evidence  was  adduced  to  show  that  there  prevailed  in  the  coal  trade  a  usage,  well 
known  in  the  neiehborfaood  in  which  the  bankrupt  resided,  for  coal  merchants 
to  carry  on  their  business  in  hired  barges,  bearing  the  name  of  the  hirer. 

There  was,  therefore,  a  balance  of  testimony  to  be  left  to  the  jury,  and  it 
would  put  an  end  to  the  use  of  juries,  if,  upon  a  balance  of  testimony,  their 
finding  were  to  be  set  aside.  If,  upon  evidence  thus  conflicting,  we  were  to 
send  the  cause  down  to  trial  again,  and  a  second  jury  were  to  find  a  contraiy 
verdict,  are  we  to  send  the  cause  down  to  a  third  trial,  and  so  on  ad  infinitum  f 

We  come  then  to  the  other  point,  whether  the  question  was  properly  left  to 
the  jury. 

*I  left  it  to  the  jury  to  say,  whether  in  the  coal  trade  in  London,  there  r^^^i 
was  any  general  custom  for  merchants  to  carry  on  their  business  in  hired  ^  -' 
barges,  bearing  the  name  of  the  hirer :  I  said,  that  to  warrant  a  verdict  for  the 
defendant,  the  custom  must  be  so  general  as  that  all  should  know  it  who  had 
dealings  or  were  likely  to  have  dealings  with  the  bankrupt. 

It  is  objected  that  this  direction  was  too  limited,  and  that  in  order  to  warrant 
a  verdict  for  the  defendant,  the  jury  should  have  been  required  to  determine 
whether  the  custom  was  notorious  to  the  whole  world,  or  whether,  in  the  lan- 
guage of  the  seventy-secood  section  of  6  G.  4,  c.  16,  the  bankrupt  was  the  re- 
puted owner  of  the  barges  of  which  he  had  the  disposition. 

Now  it  would  have  been  leaving  the  question  in  too  limited  a  way,  if  the  jury 
had  simply  been  directed  to  consider  whether  the  bankrupt  was  the  reputed 
owner  of  the  goods ;  a  question,  which,  by  itself,  they  could  not  be  expected 
easily  to  deal  with ;  and  in  all  the  cases  the  jury  have  been  directed  to  consider 
whether  the  usage  set  up  in  answer  to  a  prim&  facie  case  of  reputed  ownership^ 
has  been  a  general  usuage,  and  known  to  those  who  have  dealings  with  the  bank- 
rupt.    Whether  the  bankrupt  be  the  reputed  owner  of  property,  or  not,  can  only 
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be  known  bj  looking  to  acts  of  the  trader,  his  contraote,  and  his  dealings  in  his 
trade, — in  the  world  in  which  he  moves.. 

When  the  jury  are  satisfied  that  the  usage  relied  on  is  notorious  to  all  who 
are  likely  to  have  any  dealings  with  the  bankrupt,  there  is  sufficient  to  warrant 
their  verdict  and  the  question  which  they  were  directed  to  consider. 

Two  cases  have  been  relied  on  for  the  plaintiffs.  First  Thackthwaite  v.  Cock : 
there  the  plaintiff,  in  1808,  purchased  seventy-eight  pockets  of  hops,  the  goods 
r*3361  ^°  <li^^^ion,  of  Moore,  who  was  a  hop-merchant,  and  paid  *for  them,  and 
I-  ^  agreed  with  him  that  the  hops  should  remain  in  Moore's  warehouses  at 
the  rent  of  a  penny  a  pocket  per  week,  until  the  plaintiff  should  think  it  advan- 
tageous to  resell  them.  In  1810  Moore  became  a  bankrupt,  and  his  assignees, 
finding  these  goods  on  the  premises,  refused  to  deliver  them  to  the  plaintiff.  The 
plaintiff  endeavored  to  take  the  case  out  of  the  statute  of  21  Jao.  1,  by  proving 
a  custom  of  the  trade  for  purchasers  of  hops  to  permit  their  hops  to  remain  upon 
rent  in  the  hop-merchant's  warehouses.  The  hops  were  exposed  to  the  view  of 
persons  coming  into  the  warehouse  to  purchase,  promiscuously  with  the  other 
goods  of  the  bankrupt :  they  were  not  distinguished  by  any  conspicuous  mark 
from  Moore's  goods,  because  anything  that  would  draw  attention  to  the  length 
of  time  they  had  been  on  sale,  would  hurt  the  sale  of  them.  It  is  clear,  there- 
fore, that,  as  far  as  the  eye  of  the  public  went,  there  was  no  distinction  between 
the  goods  of  the  bankrupt  and  the  residue.  The  whole  mass  was  calculated  to 
give  a  false  credit ;  and  it  was  held  that  this  was  not  such  a  custom  of  trade  as 
would  prevent  the  hops  from  becoming  the  property  of  the  merchant's  a3signees 
in  case  of  bankruptcy,  as  being  in  his  possession,  order,  and  disposition,  within 
the  statute  of  21  Jac.  1,  c.  19,  s.  11. 

But  there  is  a  great  distinction  between  that  case  and  the  present :  the  one 
relates  to  the  bankrupt's  stock  in  trade,  the  different  portions  of  which  were  not 
distinguishable  by  the  public;  the  other  concerns  only  the  implements  with 
which  the  bankrupt  carried  on  his  trade,  and  which  according  to  a  usage  noto- 
rious in  the  trade,  were  frequently  hired  by  the  trader.  In  Thackthwaite  v.  Cock, 
indeed  a  usage  was  relied  on,  but  the  learned  Judge  said  it  was  not  clearly 
proved ;  while  it  was  a  usaee  calculated  to  deceive  the  public,  and  therefore  bad. 
T*^B71  *^"  Knowles  v.  Horsfall,  no  general  custom  was  set  up,  and  the  only 
L  ^  question  was,  whether  the  bankrupt  was  to  be  reputed  owner  under  the 
circumstances  of  the  particular  case.  There  Dixon,  a  spirit-merchant,  sold  to 
the  plaintiff,  a  wine  merchant,  several  casks  of  brandy,  some  of  which,  at  the 
time  of  the  sale,  were  in  Dixon's  own  vaults  and  others  in  the  vaults  of  a  regular 
warehouse-keeper.  It  was  agreed  between  the  parties,  that  the  brandies  should 
remain  where  they  were  until  the  vendee  could  conveniently  remove  them.  Im- 
mediately after  the  sale,  the  vendee  marked  the  several  casks  with  his  initials. 
It  was  notorious  to  the  persons  carrying  on  the  wine  trade  at  the  place  where 
the  parties  resided,  that  the  sale  had  taken  place,  but  no  notice  of  sueh  sale  had 
been  given  to  the  warehouse-keeper,  with  whom  some  of  the  casks  were  deposited* 

It  was  there  contended,  that  as  it  was  notorious  to  the  trade  that  plaintiff  had  pur- 
chased the  brandies  in  question,  there  could  be  no  reputed  ownership  in  Dixon. 
But  it  was  held,  that  as  Dixon  became  bankrupt  while  the  brandies  remained 
where  they  were  originally  deposited,  the  whole  of  them  passed  to  the  assignees, 
as  goods  iu  his  possession,  order,  and  disposition,  bv  the  consent  and  permission 
of  the  true  owner,  within  the  21  Jac.  1,  o.  19,  s.  11.  It  was  impossible  to  say, 
that  though  to  some  extent  the  defendant  might  have  takep  possession,  that 
circumstance  was  not,  upon  the  whole,  overbalanced  by  the  conflicting  evidence 
of  reputed  ownership  in  the  bankrupt. 

The  present  ease,  therefore,  has  been  left  to  the  jury  in  the  same  way  as  those 
which  have  preceded  it,  and  there  is  no  ground  for  disturbing  the  verdict.    , 

Oassles,  J.  I  am  of  the  same  opinion.  In  Knowles  v.  Horsfall  no  usage 
r*SS81  ^^  roU^d  0°)  ^^^  1^  could  not  be  *said  that  the  transfer  of  the  article 
I-        -^  was  notorious,  when  the  warehouse-keeper  himself  did  not  know  the  fact. 
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I  think  the  present  case  was  left  to  the  jury  correctly ;  and,  if  a  juror,  I  should 
have  concurred  in  the  verdict  which  has  heen  given.  At  all  events,  I  cannot 
say  it  was  wrong. 

Yauqhan,  J.  I  am  of  the  same  opinion.  The  qnestion  was  properly  left  to 
the  jury,  and  the  jury  have  come  to  a  proper  conclusion. 

The  possession  of  the  bankrupt  raised  a  strong  prima  facie  case  of  reputed 
ownership;  but  whether  there  was  such  a  usage  in  the  trade,  as  to  do  away  with 
the  effect  of  the  apparent  ownership,  was  a  question  of  fact  for  the  jury :  they 
have  found  that  the  usage  was  notorious ;  and,  upon  the  principles  laid  down  in 
Storer  v.  Hunter,  I  think  this  rule  must  be  discharged. 

BosANQUET,  «r.  The  only  question  is,  whether  the  verdict  of  this  jury  has 
proceeded  on  too  narrow  a  ground,  either  in  consequence  of  the  ohservations  of 
the  Chief  Justice,  or  from  the  nature  of  the  evidence. 

The  jury  were  not  wrong,  in  finding  on  the  two  questions  left  to  them,  the 
existence  of  the  usage,  and  its  notoriety  in  the  trade. 

The  bankrupt  carried  on  the  business  of  a  coal  merchant ;  the  barges  he  used, 
were  hired  of  the  defendant ;  and  the  question  is  whether  there  was  such  a  re- 
puted ownership  in  the  bankrupt,  as  to  pass  the  property  in  the  barges  to  hia 
assignees.  Now  it  is  material  to  consider  what  is  the  nature  of  the  articles  in 
respect  of  which  the  assignees  seek  to  recover  in  this  action.  They  are  not 
goods  for  sale ;  not  the  premises  in  which  the  bankrupt  carried  on  his  business ; 
but  are  implements  of  trade ;  and  the  evidence  is,  that  it  is  usual  *for  r:^QDqi 
persons  engaged  in  this  trade  to  hire  their  barges,  and  when  they  hire  *-  -' 
them  for  any  length  of  time,  to  paint  on  them  the  name  of  the  hirer :  this  ap- 
pears to  be  a  police  regulation,  required  by  the  statute  7  &  8  0. 4,  c.  75,  that  in 
case  of  damage  some  person  may  oe  forthcoming  to  answer  for  it :  but  it  is  con- 
tended, that  though  the  usage  might  be  known  in  the  particular  trade,  it  might 
be  unknown  to  creditors  of  the  bankrupt  unconnected  with  that  trade. 

Still,  however,  the  question  is,  whether  under  such  circumstances  the  bank- 
rupt is  generally  reputed  the  owner. 

Now,  if  it  be  known  in  the  trade  that  such  a  usage  prevails,  at  least  there  is 
DO  reputed  ownership  within  the  sphere  of  the  trade :  that  is,  among  the  persons 
with  whom  the  bankrupt  constantly  deals :  if  not  with  them,  it  is  no  answer  to 
say  that  persons  unconnected  with  the  trade,  who  may  have  advanced  money  to 
the  bankrupt,  were  ignorant  of  the  usage.  That  would  be  goins  a  long  way; 
for  every  trader  has  creditors  beyond  the  sphere  of  the  trade  in  which  he  is  en- 
gaged. But  the  question  has  always  been,  whether  articles  hired  under  such  a 
custom  have  been  reputed  to  belong  to  the  bankrupt.  According  to  the  evi- 
dence in  this  case,  they  have  been  as  frequently  reputed  to  belong  to  the  lessor 
as  to  the  bankrupt :  upon  that  ground,  therefore,  I  think  the  verdict  is  well 
founded. 

In  Knowles  v.  Horsfall,  Hickenbotham  v.  Groves,  and  Lingard  v,  Messitor, 
no  usage  was  proved.  Thackthwaite  v.  Cock,  it  is  said,  however,  is  more  appli- 
cable, because  there  a  usage  existed.  But  what  sort  of  a  usage  was  it  ?  a  cus- 
tom of  the  trade  for  purchasers  of  hops  to  permit  their  hops  to  remain  upon 
rent  in  the  hop-merchant's  warehouses.  The  hops  were  exposed  to  the  view 
of  persons  coming  into  the  warehouse  to  purchase,  promiscuously  with  the  other 
goods  of  the  *bankrupt ;  they  were  not  distinguished  by  any  conspicu-  r^o^nn 
ous  mark  from  the  bankrupt's  goods,  because  anything  that  would  draw  ^  -* 
attention  to  the  length  of  time  they  had  been  on  sale,  would  hurt  the  sale  of 
them.  If  the  custom  had  been  good  in  other  respects,  at  least  it  was  in  the 
teeth  of  the  statute,  for  the  goods  in  question  were  articles  of  merchandise,  and 
after  a  transfer  remained  apparently  as  part  of  the  stock  of  the  vendor:  the 
object  of  the  custom^  however,  was  to  deceive  the  public^  and  therefore  the  cus- 
tom was  bad. 

It  has  been  urged  in  the  present  case,  that  one  or  two  of  the  barges  had  been 
the  property  of  the  bankrupt,  which  distinguishes  the  case  from  Storer  v. 
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Hantery  and  brings  it  within  the  principle  of  Lingard  v.  Messiter.  That  case, 
however,  shows  that  such  a  circnmstance  is  only  prim&  facie  evidence  of  reputed 
ownership ;  as  are  the  circnmstances  of  possession,  and  the  inscription  of  the 
bankmpt's  name ;  bnt,  like  every  primft  facie  case,  it  is  open  to  an  answer. 

When,  therefore,  a  nsage  is  proved,  from  which  it  appears  that  the  barges 
with  which  a  coal  merchant  carries  on  his  trade  are  not  necessarily  his,  how  is 
that  answered  by  showing  that  one  or  two  among  those  which  he  has  hired  were 
originally  his  own  property  ?  It  only  makes  the  primft  facie  case  stronger :  but, 
the  notoriety  of  the  custom  having  been  established  by  the  jury,  the  rule  for 
setting  aside  the  verdict  must  be  Discharged. 
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Testator  being  seised  in  tail  of  lands  at  C,  with  remainder  to  his  son  in  tail,  and  rever- 
sion to  himself  in  fee,  and  being  seised  in  fee  of  other  lands  at  D.,  devised  *'all  his 
real  estates  whatsoever,  over  which  he  had  any  disposing  power,"  to  R.  and  his  heirs, 
in  trust  for  testator's  son  for  life,  with  several  remainders  over  in  tail,  subject  to 
terms  for  the  payment  of  debts,  annaities,  and  marriage  portions :  Held,  that  by 
this  devise  testator's  reversionary  interest  in  the  lands  at  C.  passed  to  the  devisee. 

Bt  order  of  the  Lord  Chancellor,  the  following  case  was  submitted  for  the 
opinion  of  this  Court : 

Sir  Thomas  Mostyn,  Bart,  was,  at  tho  time  of  making  his  will,  and  of  his 
death,  seised  in  fee  simple  of,  and  absolutely  entitled  in  possession  to,  divers 
manors  and  lands  in  the  county  of  Chester,  and  in  the  county  of  the  city  of 
Chester ;  and  also  of  large  estates  in  the  counties  of  Flint,  Denbigh,  Carnarvon, 
and  Anglesea :  and  being  so  seised  and  entitled,  by  his  last  will  and  testament 
in  writing,  duly  executed  and  attested,  in  May,  1752,  gave  and  devised  the 
estates  in  Wales  to  his  son  Roger  in  tail  male ;  remainder  to  his  son  Thomas  in 
tail  male ;  remainder  to  all  and  every  other  the  son  and  sons  of  testator's  body 
in  tail  male,  severally  and  successively  one  after  another,  according  to  the  seni- 
ority of  age  of  each  of  them ;  remainder  to  testator's  brothers  John,  Savage,  and 
Roger,  severally  and  successively  in  tail  male ;  remainder  to  testator's  own  right 
heirs.  And  the  testator  thereby  gave  and  devised  his  several  manors,  lands, 
tenements,  and  hereditaments  in  the  county  of  Chester,  and  in  the  county  of 
the  city  of  Chester,  unto  the  person  or  persons  who  should  be  entitled  to  the  in* 
heritance  of  his  lands  in  Wales  after  his  decease,  by  virtue  of  the  limitations 
thereof  aforesaid  in  his  said  will  contained. 

Sir  Thomas  Mostyn  died  in  the  year  1758,  without  having  revoked  or  altered 
his  will ;  and  upon  his  death,  the  premises  in  the  county  of  Chester  and  in  the 
county  of  the  city  of  Chester,  did  under  and  by  virtue  of  his  willy  become  vested 
in  Roger  Mostyn  (who  then  became  Sir  Roger  Mostyn,  Bart.),  the  eldest  son 
r*3421  ^^^  heir-at-law  *of  tho  testator,  as  tenant  in  tail  male  thereof,  with  such 
I-  ^  remainders  over  as  in  the  same  will  mentioned,  with  the  ultimate  rever- 
sion in  fee  in  him  the  said  Sir  Roger  Mostyn  as  heir-at-law  of  Sir  Thomas 
Hostyn. 

Sir  Roger,  besides  the  estates  in  the  county  of  Chester,  and  in  the  county  of 
the  city  of  Chester,  of  which  he  was  tenant  in  tail  male  as  aforesaid,  was  seised 
of  and  well  entitled  in  possession  to  divers  other  estates  and  hereditaments  in 
the  counties  of  Denbigh,  Fliut,  and  Carnarvon,  part  whereof  were  settled  by 
him  in  or  about  the  year  1766,  on  the  occasion  of  his  marriage;  but  he  never 
suffered  any  recovery,  or  made  any  other  assurance  for  barring  the  estate  in  tail 
male,  or  the  remainders  over,  in  the  estates  in  the  county  of  Cnester,  and  county 
of  the  city  of  Chester,  but  continued  in  possession  or  in  receipt  of  the  rents 
and  profits  thereof,  as  tenant  in  tail  male,  up  to  the  time  of  his  decease  in  1796. 
He  also  in  his  lifetime,  and  after  his  marriage  in  the  year  1766,  purchased  divers 
other  real  estates  in  the  county  of  Flint,  and  continued  to  be,  at  the  time  of 
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making  his  will,  and  at  his  death,  seised  in  fee  simple  of  or  otbenrise  well  en- 
titled to  the  real  estates  so  purchased  by  him. 

Sir  Roger,  by  his  last  will  and  testament  in  writing,  duly  ezeeated  and  at> 
tested,  in  April,  1793,  gave  and  devised  as  follows :  To  each  of  his  unmarried 
daughters  who  should  attain  twenty-one,  from  that  age  until  marriage,  <<  such 
an  annuity,  as  with  the  interiest  of  their  share  of  20,000/.,  provided  for  their 
portions  by  his  marriage  settlement,  woald,  at  4  per  cent.,  furnish  them  seve- 
rally with  500Z.  a  year.'' 

Upon  their  respective  marriages,  he  directed  'Uheir  annuities  to  oease,  and  in 
lieu  thereof,  that  each  daughter  marrying  shall  be  entitled  to  such  sum  as,  with 
her  share  of  the  said  20,000/.,  would  make  up  10,000/." 

Then  he  devised  ''all  his  real  estates,  whatsoever  and  wheresoever,  over  which 
he  had  any  disposing  power,''  unto  *Hngh  Seott,  his  heirs,  &c.,  to  the  r^QiQi 
uses  and  upon  the  trusts,  &c.,  thereinafter  expressed  concerning  the  I-  ^ 
same ;  that  is  to  say, 

To  the  use  of  the  Duke  of  Roxburgh,  and  others,  for  500  years,  upon  trust 
to  pay  out  of  the  rents  and  profits  such  debts  and  annuities  as  the  testator's 
personalty  should  be  insufficient  to  discharge :  and  subject  to  the  said  term  and 
the  trusts  thereof. 

To  the  use  of  his  son,  Thomas  Mostyn,  for  life,  remainder  to  a  trustee  to 
preserve,  &c. ;  remainder  to  the  use  of  the  said  T.  M.'s  first  and  other  sons  in 
tail  male ;  remainder  to  the  use  of  the  daughters  of  the  said  T.  M.  in  tail  male; 
remainder  t«  the  use  of  the  sons  and  daughters  of  the  said  T.  M.  in  tail  gene- 
ral ;  remainder  to  the  said  trustee  for  1000  years,  upon  oertain  trusts ;  remainder 
to  the  use  of  testator's  daughter,  Essex  Mostyn,  for  life ;  remainder  to  a  trustee 
to  preserve,  &c :  remainder  to  her  sons  in  tail  male ;  remainder  to  testator's 
daughter,  Charlotte  Champneys,  and  her  sons,  in  like  manner ;  remainder  to 
testator's  daughter,  Elizabeth  Mostyn,  and  her  sons,  in  like  manner ',  remainder 
to  testator's  own  right  heirs.  The  testator  then  declared,  that  the  1000  years 
term  was  limited  to  the  trustees  upon  trust,  that  when  and  as  soon  as  his  estates 
should  come  into  possession  of  any  of  his  daughters,  or  her  issue  male,  the 
said  trustees  should,  by  sale  or  mortgage  of  a  competent  part  of  the  estates 
comprised  in  the  said  term,  raise  and  pay  to  each  other  of  his  said  daughters 
who  should  happen  to  be  then  living  the  sum  of  10,000/.,  and  in  case  any  of 
his  daughters  should  be  dead,  leaving  any  child,  &c.,  the  like  sum  for  such 
child. 

The  testator,  Sir  Roger,  died  in  the  year  1796  without  having  altered  or 
revoked  his  will,  leaving  Thomas  Mostyn,  his  only  son  and  heir-at-law,  sur* 
viving,  who  thereupon  became  Sir  Thomas  Mostyn,  Bart.  And  he,  "^Sir  r^Qj^i 
Thomas  Mostyn  the  younger,  upon  the  death  of  the  testator  Sir  Roger,  ^  -* 
his  father,  became  seised  of  and  entitled  to  the  said  manors,  estates,  heredita* 
ments,  and  premises  in  the  said  county  of  Chester,  and  in  the  oounty  of  the  city 
of  Chester,  as  tenant  in  tail  male  thereof  in  possession,  under  and  by  virtue  of 
the  devise  thereof  in  the  will  of  his  grandfather.  Sir  Thomas  Mostyn  the  elder, 
and  subject  to  the  remainders  over  in  tail  thereby  limited. 

Sir  Roger  was,  at  the  date  of  his  will,  and  at  the  time  of  his  death,  in  the 
receipt  of  the  rents  and  profits  of  the  estates  in  the  oounty  of  Chester  and 
county  of  the  city  of  Chester  in  question  in  this  cause,  amounting  annually  to 
the  sum  of  5000/.  or  thereabouts ;  and  was  also  in  possession  and  in  receipt 
of  the  rents  and  profits  of  estates  in  the  counties  of  Flint  and  Carnarvon,  over 
which  he  had  a  disposing  power,  amounting  to  the  annual  sum  of  2,750/.  or 
thereabouts. 

At  the  time  of  the  death  of  Sir  Roger,  the  several  persons  to  whom  estates 
in  tail  male  in  remainder  in  the  said  manors,  estate^  hereditaments,  and  pre- 
mises in  the  said  county  of  Chester  and  county  of  the  city  of  Chester  were 
devised  by  the  will  of  Sir  Thomas  Mostyn,  the  elder,  were  respectively  dead, 
without  ever  having  had  any  children,  except  Thomas  Mostyn,  his  son  named 
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in  his  will,  who  was  then  the  Rev.  Thomas  Mostjn ;  and  Sir  Thomas  Mostjn 
the  elder  had  no  sons  except  Sir  Roger  and  the  Rey.  Thomas  Mostyn  :  the  Rev. 
Thomas  Mostjn,  therefore,  at  the  time  of  the  death  of  Sir  Roger,  was  the  only 
person  alive  entitled  to  any  estate  tail  in  remainder,  or  other  estate  in  remain- 
der, in  the  said  manors,  estates,  hereditaments,  and  premises  in  the  county  of 
Chester  and  connty  of  the  city  of  Chester,  under  the  will  of  Sir  Thomas  Mostyn 
the  elder. 

The  Rev.  Thomas  Mostyn  died  in  the  year  1805,  without  ever  having  had 
issue. 

r*3451  *^^^  Thomas  Mostyn  the  younger  died  in  the  year  1831,  without 
*-  ^  having  had  issue,  or  having  suffered  any  common  recovery,  or  made  or 
effected  any  assurance  hy  which  his  estate  in  tail  male,  or  the  remainders  limited 
hy  the  will  of  Sir  Thomas  Mostyn  the  elder,  in  the  manors,  estates,  heredita- 
ments, and  premises  in  the  county  of  Chester,  and  county  of  the  city  of  Chester, 
were  in  any  manner  harred  or  destroyed. 

The  plaintiffs  alleged  that  the  reversion  in  fee  of  the  estates  in  the  county  of 
Chester  and  the  county  of  the  city  of  Chester,  upon  the  death  of  Sir  Roger, 
vested  in  Sir  Thomas  Mostyn  the  younger,  who  was  from  that  time,  and  up  to 
the  time  of  his  death,  under  the  will  of  Sir  Thomas  Mostyn  the  elder,  seised  in 
tail  male  in  possession,  with  (as  the  plaintiffs  alleged)  the  immediate  reversion 
in  fee  simple  in  himself. 

Essex  Mostyn,  one  of  the  devisees  mentioned  in  the  will  of  Sir  Roger^  died 
on  the  20th  of  May,  1829,  without  issue. 

Upon  the  death  of  Sir  Thomas  Mostyn  the  younger  without  issue.  Dame 
Charlotte  Champneys,  one  of  the  defendants,  became  seised  or  entitled  under 
the  limitations  contained  in  the  will  of  Sir  Roger,  of  or  to  the  estates  and  here- 
ditaments thereby  devised,  as  tenant  for  life  thereof;  and  she  claimed  to  be 
entitled,  as  such  devisee,  not  only  to  the  estates  of  which  Sir  Roger  was  seised 
in  fee-simple  in  possession  at  the  time  of  making  his  will ;  but  also  to  the 
manors,  estates,  hereditaments,  and  premises  in  the  county  of  Chester  and  the 
county  of  the  city  of  Chester,  of  which  the  testator  was  tenant  in  tail,  with  such 
remainders  over  in  tail  as  aforesaid,  with  the  reversion  to  himself  in  fee ;  she 
asserting  that  the  said  reversion  in  fee  passed  by  the  will  of  Sir  Roger,  and  was 
subject  to  the  limitations  thereby  made. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  reversion  in  fee 
r*3461  ^^  ^^^  ^^^  manors,  estates,  ^hereditaments,  and  premises  in  the  county 
^  -*  of  Chester  and  county  of  the  city  of  Chester,  passed  by  the  will  of  Sir 
Roger  Mostyn,  or  descended  upon  his  death  on  his  son  Sir  Thomas  Mostyn  the 
younger. 

Hodgson  for  the  plaintiffs.  The  reversion  in  fee  of  the  county  and  the  city 
of  Chester  estates  did  not  pass  by  the  will  of  Sir  Roger  Mostyn. 

First,  he  devises  only  the  estates  over  which  he  has  "  any  disposing  power ;" 
that  is,  any  power  of  disposing  by  that  instrument :  now,  as  he  might,  by  suffer- 
ing a  recovery,  have  acquired  such  a  power  of  disposition,  but  omitted  to  pursue 
that  course,  it  cannot  be  supposed  he  intended  them  to  pass  under  these  words. 
It  is  to  be  inferred  from  the  case  that  he  had,  in  fact,  suffered  recoveries  of  the 
Welsh  estates;  and,  therefore,  he  must  have  been  aware  of  the  distinction 
between  the  two  properties,  and  the  steps  necessary  to  be  taken  in  order  to 
acquire  the  power  of  disposing  of  the  Chester  estates.  In  2  Ves.  &  Bea.  199, 
in  reference  to  a  similar  case.  Sir  W.  Grant  says,  "  With  all  the  anxiety  which 
the  will  manifests  to  keep  the  estate  in  the  family  as  long  as  possible,  by  making 
his  son  and  grandson  tenants  for  life,  it  is  inconceivable  that  he  should  not 
have  acquired  to  himself  the  power  of  making  those  limitations  effectual,  if  he 
knew  that,  as  things  stood,  they  would  be  wholly  inoperative." 

Secondly,  general  words  in  a  will  do  not  pass  a  reversionary  interest  where 
the  will  contains  dispositions  incompatible  with  an  intention  that  such  rever- 
sionary interest  should  pass.    In  Goodtitle  dem.  Daniel  v.  Miles,  6  East,  494, 
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the  testator — ^who  was  poeseased  in  fee  of  lands  at  Eewsopy  Ac,  and  of  other 
lands  settled  on  himself  and  his  wife  for  life  with  remainder  to  the  heirs  of  their 
bodies  and  reversion  to  himself  in  fee^-Hlevised  to  one  *of  two  daugh-  rvgjyi 
tersy  his  only  children,  and  the  heirs  of  her  body,  subject  to  an  annuity  I-  ^ 
to  her  sister,  his  lands  at  Kewsop,  &o.,  and  all  other  lands,  whatsoever  and 
wheresoever,  which  he  should  be  possessed  of,  or  in  anyvrise  entitled  to,  at  the 
time  of  his  decease,  and  which  were  not  settled  in  jointure  on  his  late  wife :  it 
did  not  appear  he  had  any  other  property  than  the  settled  lands,  and  the  lands 
at  Kewsop,  &c.  And  upon  a  question,  whether,  under  this  devise,  the  reversion 
of  the  lands  settled  in  jointure  passed  to  the  devisee,  Lord  ELLBifBOROUOH, 
upon  a  review  of  all  the  previous  cases,  says,  **  Under  these  oircamstances  the 
devisor  had  no  interest  which  could  be  the  object  of  any  disposition  to  be  made 
by  him,  but  subject  to  the  remainder  in  tail  general  in  his  daughters ;  nor  had 
he  anything  upon  which  his  will  could  operate  in  the  limitation  of  any  estate 
in  possession  until  both  the  daughters  should  be  dead  without  issue;  and, 
therefore,  if  the  testator's  object  was,  as  according  to  the  provisions  of  the  will 
it  must  have  been,  to  limit  estates  which  were  to  take  eflfect  durins  his  daughters' 
lives,  it  is  impossible  to  suppose  the  testator  could  mean  that  his  will  should 
extend  to  lands,  in  respect  of  which  he  must  have  known  that  it  could  not 
operate  to  create  the  estates  intended." — "  One  of  the  grounds  taken  by  Lord 
Mansfield,  for  restraining  the  general  words  of  a  will  to  a  distinct  class  of 
lands,  in  the  case  of  Strong  v,  Teatt,  2  Burr.  912,  was  the  absurdity  that  would 
follow  from  giving  it  its  utmost  latitude  of  construction.  This  argument  appears 
to  us  so  conclusive  on  the  question,  as  to  make  it  unnecessary  to  consider  what 
weight  is  due  to  the  other  arguments  on  the  part  of  the  defendant." — "  Our 
opinion  goes  on  this,  that,  supposing  the  words  '  not  settled  in  jointure  on  my 
wife,'  to  insufficient  of  themselves  to  restrain  the  effect  of  the  general  words  in 
the  clause  relied  on  by  '''the  plaintiff,  yet,  taking  with  them,  at  the  same  r%oAQi 
time,  into  our  consideration  the  limitations  in  the  settlement  and  in  the  *-  ^ 
will,  they  must,  we  think,  be  understood  as  being  restrictive ;  and  the  questioa 
in  this  case  is,  as  in  most  other  cases  on  wills,  a  question  of  intention,  to  be  col- 
lected from  the  whole  of  the  instrument,  as  applied  to  the  subject-matter." 

Another  difficulty  was  stated  in  Welby  v.  Welby,  2  Y.  &  B.  194,  where  Sir 
William  Grant,  intimated,  that  if  a  court  of  law  should  hold  the  property  to 
pass  under  general  words,  where  the  will  contained  limitations  incompatible 
with  an  intention  to  pass  the  reversion,  the  question  must  arise  whether  the 
devisee  would  not  be  put  to  his  election  in  a  court  of  equity ;  and  therefore,  for 
a  court  of  law  to  hold  that  under  such  circumstances  the  reversion  passed,  would 
be  to  hold  that  the  intention  was  to  pass  an  estate  in  possession^  which  would 
be  manifestly  absurd. 

Now,  in  the  present  case,  the  primary  object  of  the  testator,  the  first  disposi- 
tion in  his  will,  is  for  the  payment  of  debts,  and  of  annuities  to  his  daughters. 
For  this  purpose  he  creates  a  term,  and  appoints  trustees,  who  are  to  make  the 
payments  immediately  out  of  rents  and  profits,  or  by  sale  or  mortgage.  The 
testator  could  never  have  intended  to  apply  to  this  purpose  a  reversion  which 
did  not  come  into  possession  till  thirty-five  years  after  his  death,  and  of  which, 
during  all  that  time,  the  devisees  might  at  any  moment  have  been  deprived, 
by  the  tenant  in  tail,  or  his  successors,  suffering  a  recovery.  And  that  distin- 
guishes the  present  case  from  Glover  t;.  Spendlove,  4  Bro.  Ch.  Ga.  337,  where, 
as  the  testator  had  no  son,  he  had  for  all  purposes  of  substantial  benefit  the  fee 
expectant  on  his  wife's  life  estate. 

Preston^  contrk.  The  reversion  in  fee  of  the  county  and  city  of  Chester  estates 
passed  by  this  devise. 

^General  words  in  a  will  must  receive  the  largest  interpretation,  r«349i 
unless  they  are  restrained  by  express  exception,  or  by  dispositions  in  ^  '' 
the  will  clearly  and  absolutely  incompatible  with  the  testator's  apparent  inten- 
tion to  pass  all  that  he  has.     Welby  v.  Welby  and  Boe  dem.  James  v.  Avis,  4 
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T.  B.  607,  on  the  anthoritj  of  which  Sir  William  Obant  proceeded  in  Welbj 
V.  Welbj,  were  both  overruled  by  Lord  Eldon  in  Cbaroh  t;.  Mundy,  15  Yes. 
406 ;  and  the  polar  star  upon  subjecto  of  this  sort  is  the  case  of  Strong  v.  Teatt, 
2  Burr.  912 :  there,  the  testator  being  entitled  to  the  reversion  of  estates  settled 
on  himself  for  life,  with  remainder  to  his  son  Henry  for  life,  remainder  to  issue 
of  Henry  successively  in  tail,  and  being  possessed  of  other  lands  in  fee,  after 
disposing  of  the  latter,  devised  all  other  the  lands  and  hereditaments  whereof 
he  was  seised  in  fee,  or  any  other  person  was  seised  in  trust  for  him  (subject  to 
an  annuity  for  his  wife,  and  a  power  of  sale  to  discharge  debts),  to  his  son 
Audley  for  life,  with  remainder  to  his  issue  in  tail ;  remainder  to  testator's  sons 
James,  Theophilus,  and  Henry,  scfverally  and  successively  for  life,  with  like 
suocessive  remainders  to  their  several  issue  in  tail ;  with  several  remainders 
over :  if  Henry  and  Audley  died  without  issue  male  in  the  lifetime  of  James, 
the  lands  and  tenements  devised  to  James  were  to  go  over  to  Theophilus  :  the 
executrix  was  to  have  power  to  incumber  the  lands  with  portions  for  daughters; 
and  the  testator's  sons  in  succession  were  to  have  power  to  commit  waste,  and 
to  settle  jointures.  And  Lord  Mansfield  said,  '<  The  generality  of  the  ex- 
pressions, if  unrestrained  and  unqualified  by  other  words,  would  carry  all  the 
testator's  estate  in  possession,  reversion,  or  remainder.  But  these  general  words 
may,  by  other  words  and  expressions  in  the  will,  be  restrained  to  any  or  either 
of  these ;  and  it  is  the  same  thing  whether  it  be  directly  expressed,  or  clearly 
r*8501  ^^^  plainly  to  be  collected  from  the  *will.  Now,  here  are  plain  ex- 
L  J  pressions  in  this  will,  which  are  fully  sufficient  to  show,  that  the  testa- 
tor did  not  intend  to  devise  the  reversion  of  this  settled  estate.  One  instance 
is,  the  clause  <  that  if  Henry  and  Audley  should. both  of  them  die  without  issue 
male  in  the  lifetime  of  Jafnes,  then  James  should  not  take  any  interest  or  estate 
in  the  lands  and  tenements  thereinbefore  devised  to  him,  but  that  the  same 
should  remain  and  go  over  to  Theophilus,* "  Ho  then  adverts  to  the  powers 
to  charge  and  jointure ;  and  adds,  ^*  But  these  minute  and  critical  observations 
serve  only  to  weaken  the  argument,  since  there  are  in  this  will  sufficient  general 
words,  which  expressly  and  clearly  show  that  the  testator  had  no  intention  to 
include  the  reversion  of  the  settled  estate  in  his  will,  as  much  as  if  he  had  used 
particular  words  and  expressions  to  declare  it  directly  and  explicitly.  It  appears 
clearly  upon  the  very  words  of  the  whole  will  taken  together,  that  there  can  be 
no  doubt  of  the  testator's  intention  that  the  reversion  of  the  settled  estate  should 
not  be  included  in  it,  but  only  the  lands  which  he  had  in  possession." 

In  Doe  dem.  Cholmondeley  v.  Weatherby  and  Others,  11  East,  322,  it  was 
held,  that  a  remote  reversion  of  a  settled  estate  would  pass  by  the  general  words 
of  a  residuary  clause  in  a  will,  by  which  the  testator, — ^having  before  deviled 
certain  other  real  estates  in  strict  settlement,  and  given  annuities  for  life  to  A., 
B.,  and  C,  which  annuities  he  charged  upon  "  all  and  singular  his  manors, 
lands,  tenements,  and  hereditaments,  &c.,  not  before  disposed  of," — devised 
<<  all  and  singular  his  said  manors,  lands,  &c.,"  and  other  his  real  estates  so 
charged  with  and  subject  to  the  said  three  several  annuities  as  aforesaid ;  not- 
withstanding one  of  the  annuitants  had  a  prior  life  estate  in  the  property  :  for 
general  woids  in  a  residuary  clause  carry  every  estate  or  interest  which  is  not 
r*35l1  ^^^Pi^^ly  ^^  ^y  necessary  implication  excluded  from  its  operation ;  and 
I-  -'no  intention  of  the  testator  to  exclude  the  reversion  was  necessarily  to 
be  implied  from  the  circumstance  that  the  charge  of  one  of  th^  annuities  could 
not  attach  upon  that  reversion,  as  the  other  two  might :  the  clause  would  be 
construed  reddendo  singula  singulis. 

Also,  in  Morgan  v.  Surman,  1  Taunt.  289,  it  was  held,  that  a  general  resi- 
duary clause  would  carry  estates  not  in  the  contemplation  of  the  testator,  unless 
the  will  contained  special  indications  of  a  contrary  intention. 

The  same  principle  was  acted  on  in  Goodright  dem.  Earl  of  Buckinghamshire 
V,  The  Marquis  of  Downshire,  2  B.  &  P.  600  ',  in  Doe  dem.  Nethercote  v,  Bartle, 
5  B.  &  Aid.  492,  in  Doe  dem.  Morton  v.  Fossick,  1  B.  &  Adol.  186,  and  in  Doe 
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dem.  Pell  v.  Jeyes,  Id.  593.    Also  upon  the  coDstmction  of  an  act  of  parli»> 
ment  in  Freeman  v,  Duke  of  Ghandos,  Gowp.  863. 

In  Goodright  dem.  Daniel  v.  Miles,  there  was  an  expreaa  reference  to  the 
lands  in  jointure,  bo  that  the  testator  mnst  have  adverted  to  them  at  the  time 
of  making  his  will ;  and  upon  that  point  the  decision  mainly  turned. 

But  in  the  present  case  there  is  much  more  reason  for  assuming  that  the  tes- 
tator had  forgotten  he  was  bound  bj  the  estate  tail  created  by  his  &ther,  than 
that  he  was  aware  he  had  only  a  reversion  in  the  property.  His  other  estates, 
over  which  he  had  a  disposing  power,  produced  only  2750/.  a  year ;  and  yet  he 
orders  his  debts  to  be  paid,  and,  upon  the  failure  of  issue  of  his  son,  he  creates 
a  term  of  1000  years,  under  which  40,000/.  might  have  been  raised  for  four 
daughters,  in  addition  to  the  30,000/.  which  might  have  been  raised  nnder  the 
term  for  500  years.  An  estate  of  2750/.  a  year  would  have  been  insufficient  to  meet 
these  charges ;  the  disposition  of  the  will,  therefore,  ^instead  of  being  in-  r^^cjsri 
compatible  with  an  intention  to  pass  the  reversion  in  question,  are  such  ^  ^ 
as  to  demonstrate  the  necessity  of  giving  the  general  words  their  unrestrained 
effect. 

Hodgion,  in  reply.  Upon  considering  the  contingencies  subject  to  which  the 
moneys  were  to  be  raised  under  the  terms  of  1000  and  500  years,  it  will  be 
found  that  the  amount  would  never  exceed  50,000/.,  so  that  the  estate  of  2750/. 
a  year  was  amply  sufficient  for  the  purpose :  but  neither  with  respect  to  that 
sum,  oor  with  respect  to  his  debts,  could  the  testator  have  intended  that  the 
payment  should  be  deferred  till  the  reversion  in  question,  subject,  as  it  was,  to 
be  defeated  by  successive  remaindermen,  should  come  into  possession  after  an 
indefinite  lapse  of  time  :  Roe  dem.  James  v.  Avis.  In  some  of  the  cases  relied 
on  for  the  defendants,  the  reversion  in  dispute  passed  because  it  was  the  only 
property  to  answer  the  general  words  of  devise  :  in  others,  as  in  Doe  dem.  Lord 
Gbolmondeley  v,  Weatherby,  and  Doe  dem.  Nethercote  t;.  Bartle,  the  exisUng 
limitations  were  held  to  be  scarcely  inconsistent  with  the  operation  of  the  wilL 

The  following  certificate  was  afterwards  sent : — 
We  are  of  opinion  that  the  reversion  in  fee  of  the  manors,  estates,  hereditaments, 
and  premises  in  the  county  of  Ghester,  and  county  of  the  city  of  Ghester,  passed 
bv  the  will  of  Sir  Roger  Mostyn,  the  words  of  the  devise  being  sufficient  to  in- 
clude such  reversion,  and  no  intention  to  exclude  it  being  expressed  in,  or  neces- 
sarily to  be  implied  from,  any  other  part  of  the  will. 

N.  G.  TlNDAL. 

S.  Gaselee. 
J.  Vauqhan. 

J.  B.  BOBANQUET. 

*VERE  r.  GOLDSBGROUGH.    Nov.  2^.  [*353] 

To  a  declaration  of  two  coants,  one  on  a  bin  of  exchange,  the  other  on  aa  acoonnt  stated, 
defendant,  without  a  rale  to  plead  Beveral  matters,  pleaded,  **  that  he  did  not  aooept 
the  bill :  and  for  a  further  plea,  that  he  did  not  aooount:"  Held,  that  the  infonaali^ 
of  omitting  to  confine  each  plea  to  the  ooant  to  which  it  applied,  did  not  authoriie 
plaintiff  to  sign  judgment. 

The  declaration  contained  two  counts :  one  against  the  defendant  as  the  ac- 
ceptor of  a  bill  of  exchange,  the  other  on  an  account  stated. 

The  plea  was  as  follows : — ''  And  the  said  defendant  by  I.  S.,  his  attorney, 
saith,  that  he  did  not  accept  the  said  bill  of  exchange  in  the  said  declaration 
mentioned ;  and  for  a  further  plea  saith,  that  he  did  not  account  with  the  said 
plaintiff  as  in  the  said  declaration  is  alleged." 

There  was  no  rule  to  plead  several  matters. 

The  plaintiff  signed  judgment ;  and  Mansell  having  obtained  a  rule  nisi  to  set 
aside  this  judgment  as  irregular. 

Wildcy  8erjt.y  who  show^  cause,  contended  that  the  pleas,  in  the  form  ia 


353]  LocKiNGTON,  d.  Shipley  and  wife,  con.    M.  T.  1834,  673 

which  they  were  pleaded,  were  irregular ;  for  there  was  do  rule  to  plead  several 
matters ;  and  the  pleas,  DOt  being  restricted,  or  applied  distributivelj  to  each  of 
the  counts,  must  be  taken  to  be  pleaded  in  bar  of  the  action  generally :  Reg. 
Gen.  Hil.  4  W.  4,  '<  9th.  All  pleas  shall  be  taken,  unless  otherwise  expressed, 
as  pleaded  respectively  in  bar  of  the  whole  action." 

Mansell,  It  necessarily  appears  from  the  subject-matter  that  these  pleas  must 
have  been  pleaded  distributively,  one  to  each  count  of  the  declaration :  an  ex- 
press formal  restriction,  therefore,  would  have  been  superfluous.  At  all  events, 
the  plain tiflF  should  have  demurred  specially  for  the  supposed  defect,  and  not 
have  taken  upon  himself  to  sign  judgment. 

r*3541  ^TiNDAL,  0.  J.  I  think  the  plaintiff  should  have  demurred  spe- 
^  ^  cially,  and  not  have  taken  upon  himself  to  sign  judgment.  The  defen- 
dant has  fallen  into  a  breach  of  the  rules  of  pleading  rather  than  of  practice ; 
and  the  question,  if  necessary,  might  have  been  raised  upon  special  demurrer. 

Gaselee,  J.  These  are  two  separate  pleas,  informally  pleaded,  no  doubt. 
But  the  informality  is  not  such  as  to  render  the  pleas  nullities,  and  authorize 
the  plaintiff  to  sign  judgment.  The  objection  should  have  been  taken,  if  at  all, 
on  special  demurrer. 

Yauohan  and  Bosanquet,  Js.,  concurred.  Rule  absolute. 


PIGOU  V.  DRUMMOND.     Nov.  24. 
Outlawry ;  when  an  abuse  of  process. 

The  plaintiff,  knowing  that  the  defendant  was  abroad,  and  that  he  was  repre- 
sented by  an  attorney  in  this  country,  without  making  any  application  to  the 
defendant's  attorney,  sued  out  a  capias  against  the  defendant,  with  orders  to  the 
sheriff  to  return  non  est  inventus,  and  then  proceeded  to  outlawry. 

Wilde f  Serjt.,  upon  affidavit  of  these  facts,  having  obtained  a  rule  nisi  to  set 
aside  the  outlawry  with  costs, 

Talfourdy  Serjt ,  who  showed  cause,  contended,  that  as  there  was  no  other 
mode  by  which  the  plaintiff  could  be  sure  of  compelling  an  appearance^  the  out- 
lawry ought  to  stand.     But 

r*3^51  *^^^  Court  thought  that  the  plaintiff's  proceeding  in  this  manner, 
I-  -*  without  making  any  application  to  the  defendant's  attorney,  was  an  abuse 
of  the  process  of  the  Court,  and  made  the  rule  Absolute. 


LOCKINGTON,  Demandant;  SHIPLEY  and  Wife,  Conusors.     iVbi^.  24. 

The  Court  refused  to  amend  a  fine  in  a  case  of  misdescription  cured  by  8  &  4  W.  4, 

c.  74,  8.  7. 

TF.  H,  Watson  moved  to  amend  a  fine,  by  substituting  for  the  parish  of 
Burton  Latimer,  which  was  mentioned  by  mistake  in  the  fine,  the  parish  of 
Isham,  in  which,  according  to  the  deed  to  lead  the  uses,  the  premises  were 
situated. 

He  referred  to  the  statute  3  &  4  W.  4,  c.  74,  s.  7,  by  which  it  is  enacted, 
"  That  if  it  shall  be  apparent  from  the  deed  declaring  the  uses  of  any  fine  al- 
ready levied  or  hereafter  to  be  levied,  that  there  is  in  the  indentures,  record, 
or  any  of  the  proceedings  of  such  fine,  any  error  in  the  name  of  the  conu- 
sor or  oonusee  of  such  fine,  or  any  misdescription  or  omission  of  lands 
intended  to  have  been  passed  by  such  fine,  then  and  in  every  such  case  the 
fine,  without  any  amendment  of  the  indentures,  record,  or  proceedings  in  which 
such  error,  misdescription,  or  omission  shall  have  occurred,  shall  be  as  eood 
and  valid  as  the  same  would  have  been,  and  shall  be  held  to  have  passed  all 
the  lands  intended  to  have  been  passed  thereby,  in  the  same  manner  as  it  wonld 
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have  done  if  there  had  been  no  such  error,  misdescription  or  omission ;"  bat 
contended,  that  this  did  not  exclude  the  jurisdiction  of  the  Court  in  matters  of 
amendment,  which,  indeed,  by  sect.  9,  is  expressly  reserved  in  cases  not  provided 
for  by  the  act;  and  in  the  present  instance,  *a  purchaser  had  refosed  p^to^-. 
to  accept  the  title  unless  the  amendment  were  sanctioned  by  the  Court.  >-       ^ 

TiNDAL,  C.  J.  Here  is  a  misdescription  apparent  on  the  face  of  the  instru- 
ment, within  the  meaning  of  sect.  7,  of  3  &  4  W.  4.  If  we  accede  to  your 
application,  we  shall  be  in  the  same  situation  as  before  tbe  act — called  on  to 
amend,  upon  every  conveyancer's  doubt, — ^and  all  the  expense  will  be  incurred 
which  the  act  was  passed  to  prevent.  Without  deciding  the  question  of  juris- 
dictioui  we  think  that|  under  sect.  7,  you  do  not  stand  in  need  of  our  inter- 
ference. 

Walton  Took  nothing. 

CLEMENTSON  v.  WILLIAMSON.    Nov.  24. 

Where  a  prisoner  has  been  serTed  with  a  rule  to  plead,  the  omission  of  an  endorsement 
of  notice  to  plead,  on  the  declaration,  will  not  render  irregalar  a  judgment  signed  for 
want  of  a  plea. 

Mansell  obtained  a  rule  nisi  to  set  aside  interlocutory  judgment, — signed 
for  want  of  a  plea  on  a  writ  of  detainer, — on  the  ground  that  no  notice  to 
plead  had  been  endorsed  on  tbe  declaration  delivered  to  the  defendant  in  prisoD. 
He  had,  however,  been  served  with  a  rule  to  plead. 

Wilde^  Serjt.,  who  showed  cause,  contended,  that  the  service  of  that  rule  was 
sufficient. 

Mansell.  The  notice  to  plead  was  necessary;  for  by  Reg.  Gen.  Trin.  3  W. 
4,  in  all  actions  against  prisoners,  the  defendant  shall  plead  to  the  declaration 
at  the  same  time,  in  the  same  manner,  and  under  the  same  rules,  as  in  actions 
against  defendants  who  are  not  in  custody. 

But,  on  conferring  with  the  prothonotary, 

*The  Court  said,  it  was  in  daily  practice  for  these  declarations,  in  ac-  ^#357] 
tions  against  prisoners,  to  be  delivered  without  any  endorsement  of  no- 1-  ^ 
tice  to  plead.  Rule  discharged. 

ManteU  made  another  objection,  which  was  overruled  as  coming  too  late. 


ROSE  t;.  MAIN.     Nov.  24. 

A  bill  of  exchange  for  a  portion  of  his  debt,  giyen  bj  a  bankrupt,  after  commisdon  and 
before  certificate,  to  his  assignee,  who  was  also  petitioning  creditor,  and  had  proved 
for  the  residue  of  his  debt.  Held  void  in  the  hands  of  the  assignee. 

This  was  an  action  by  the  drawer  against  the  acceptor  of  a  bill  of  exchange 
for  70/.,  bearing  date  the  I6th  of  November,  1832,  and  payable  twelve  months 
after  date. 

The  defendant  pleaded  first  the  general  issue ;  secondly,  that  he  became  a 
bankrupt  on  the  24th  of  December,  1832,  and  that  the  supposed  cause  of  action, 
if  any,  accrued  to  the  plaintiff  before  the  bankruptcy;  and  at  the  trial  before 
TiNDAL,  C.  J.,  it  appeared, 

That  the  plaintiflF,  to  whom  the  defendant  owed  nearly  400/.  for  goods  sold, 
issued  a  fiat  of  bankruptcy  against  the  defendant  on  tbe  1st  of  November,  1832. 

The  plaintiff  was  appointed  assignee  on  the  12th  of  November,  and  on  the 
same  day  proved  under  the  commission  to  the  amount  of  140/.  On  the  16th  o( 
November,  1832,  the  defendant  accepted  the  bill  for  which  this  action  was 
brought :  he  passed  his  last  examination  in  the  presence  of  the  plainUff  on  the 
14th  of  December  in  the  same  yccir :  obtained  his  certificate ;  which  was  signed 
by  the  plaintiff,  and,  according  to  the  defendant's  deposition,  wus  obtained  fairly 
and  without  fraud.     The  bankrupt's  estate  had  hitherto  paid  no  dividend. 
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P3581  ^°  ^^^  ^^^^  ^^  ^^^  defendant,  it  was  contended  that  "^it  was  contrary 
^  -^  to  the  policy  of  the  bankrupt  laws,  to  allow  a  petitioning  creditor  to  sae 
on  a  bill  of  exchange  obtained  by  him  from  ^e  bankrupt  for  a  portion  of  his 
debty  between  the  fiat  and  the  last  examination  of  the  bankrupt.  The  tendency 
of  such  a  proceeding  would  be  to  oppress  bankrupts,  and  injure  the  general  body 
of  their  creditors. 

A  verdict  was  found  for  the  plaintiff,  with  leave  for  the  defendant  to  move  to 
set  it  aside  and  enter  a  nonsuit  instead,  and 

Xelfy  haying,  on  the  ground  above  stated,  obtained  a  rule  nisi  to  that  effect, 

JBarstow  showed  cause. 

The  bill  having  been  given  without  fraud,  there  is  no  objection  to  the  plun- 
tiff's  recovery.  In  Briz  v,  Brabam,  1  Bingh.  281,  where  a  bankrupt  having 
promised,  after  his  bankruptcy,  and  before  certificate,  to  pay  a  debt  due  before 
the  bankruptcy,  endorsed  to  the  plaintiff  two  promissory  notes  for  that  purpose, 
It  was  held,  that  his  certificate  was  no  bar  to  an  action  on  those  notes.  The 
drcumstance  that,  in  the  present  case,  the  plaintiff  is  assignee  under  the  bank- 
ruptcy, makes  no  difference,  for  he  cannot  prefer  himself  to  the  other  creditors,  ^ 
and  the  statute  has  in  no  way  distinguished  him  from  them.  [Tindal,  C.  J. 
But  he  has  an  interest  that  all  the  bankrupt's  property  should  not  be  brought 
into  the  common  fund ;  so  that  his  interest  is  in  conflict  with  his  duty.]  That 
conflict  exists  in  many  other  cases,  but  it  has  never  been  deemed  sufficient,  of 
itself,  to  render  void  a  transaction  in  which  there  is  no  fraud.  This  bill  would 
not  be  void  in  the  hands  of  an  endorsee;  the  plaintiff,  therefore,  havios  given 
r*3591  ^^^"^'  ^^  *^  much  entitled  to  recover  *as  an  endorsee.  And  the  legisla- 
L  -^  ture  seems  to  have  contemplated  the  possibility  of  the  bankrupt's  giving 
a  bill  under  circumstances  such  as  the  present,  by  enacting  (6  G.  4,  c.  16,  s. 
131)  ''That  no  bankrupt,  after  his  certificate  shall  have  been  allowed  under 
any  present  or  future  commission,  shall  be  liable  to  pay  or  satisfy  any  debt, 
claim,  or  demand,  from  which  he  shall  have  been  discharged  by  virtue  of  such 
certificate,  or  any  part  of  such  debt,  claim,  or  demand,  upon  any  contract,  pro- 
mise, or  aereeroent,  made  or  to  be  made  after  the  suing  out  of  the  commission, 
unless  such  promise,  contract,  or  agreement  be  made  in  writing." 

Kelljf,  In  Brix  v,  Braham,  the  plaintiff  was  neither  petitioning  creditor  nor 
assignee.  If  the  assignee  be  allowed  to  take  securities  of  this  sort  before  the 
bankrupt  has  obtained  his  certificate,  the  general  fund  for  the  creditors  will  be 
in  danger  of  diminution  from  the  assignee's  endeavor  first  to  insure  the  payment 
of  his  own  debt.  Section  131  of  the  Bankrupt  Act  must,  therefore,  be  taken 
to  apply  to  securities  given  after  certificate. 

Tindal,  G.  J.  This  rule  must  be  made  absolute ;  the  plaintiff,  petitioning 
creditor  and  assignee  of  the  bankrupt,  having,  by  his  voluntary  act,  put  himseu 
in  a  situation  in  which  his  duty  and  his  interest  conflict. 

Under  the  eighth  section  of  the  Bankrupt  Act,  which  has  not  been  referred  to 
at  the  bar,  it  appears  clearly  to  be  the  intention  of  the  legislature  that  securities 
taken  under  such  circumstances  should  be  void.  It  enacts,  that  '<  if  any  such 
trader,  liable  by  virtue  of  this  act  to  become  bankrupt,  shall,  after  a  docket 
struck  against  him,  pay  to  the  person  or  persons  who  struck  the  same,  or  any 
of  them,  money,  or  give  or  deliver  to  any  such  person  any  satisfaction  or  security 
r*3601  ^^^  ^^^  ^^^  ^  ^'^^  ^^^^  thereof,  whereby  such  person  may  receive  more 
1-  -'in  the  ponnd  in  respect  of  his  debts  than  the  other  creditors,  such  pay- 
ment, gift,  delivery,  satisfaction,  or  security,  shall  be  an  act  of  bankruptcy;  and 
if  any  co^imission  shall  have  issued  upon  the  docket  so  struck  as  aforesaid,  the 
Lord  Chancellor  may  either  declare  such  commission  to  be  valid,  and  direct  the 
same  to  be  proceeded  in,  or  may  order  it  to  be  superseded,  and  a  new  commission 
may  issue,  and  such  commission  may  be  supported  either  by  proof  of  such  last- 
mentioned  or  of  any  other  act  of  bankruptcy ;  and  every  person  so  receiving 
such  money,  gift,  delivery,  satis&etion,  or  security  as  aforesaid,  shall  forfeit  his 
whole  debt,  and  also  repay  or  deliver  up  such  money,  gift,  satisfi^tion,  or  se- 
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curity  as  aforesaid,  or  the  full  value  thereof."  In  this  section  the  legislature 
contemplated  a  security  given  by  the  person  against  whom  a  docket  is  struck, 
in  the  interval  between  the  docket  and  commission.  Here,  the  security  was  given 
after  the  commission  had  issued,  and  before  the  bankrupt  had  obtained  his  cer- 
tificate. But  when  we  see  the  intention  of  the  legislature  in  avoiding  every 
payment  or  security  given  by  the  bankrupt  to  the  party  striking  a  docket,  in 
the' interval  between  docket  and  commission,  the  principle  applies  more  strongly 
when  the  security  is  received  by  the  assignee  himself,  after  the  commission  and 
before  the  bankrupt  has  obtained  his  certificate.  The  present  case,  therefore, 
though  not  within  the  very  letter  of  sect.  8,  is  within  the  mischief  which  the 
legislature  intended  to  prevent;  and,  therefore,  this  rule  must  be  made  absolute. 

OaseIiEE,  J.  I  am  of  the  same  opinion.  Independently  of  sect.  8  of  6  G. 
4,  I  think  on  the  general  policy  of  the  bankrupt  law,  this  action  could  never 
lie;  for  a  petitioning  creditor  who  sues  out  a  commission,  is  appointed  assignee, 
and  then  takes  from  the  bankrupt  *a  security  for  half  his  debt,  before  r#Qg|i 
the  certificate  has  been  granted,  or  the  estate  has  paid  a  single  dividend.  ^         -* 

But  sect.  8  puts  it  beyond  all  doubt :  for,  according  to  that,  the  giving  such 
a  security  is  not  only  an  act  of  bankruptcy,  but  the  person  taking  it  is  liable  to 
repay  the  full  value  of  all  that  he  receives. 

Vauohan,  J.  We  should  abet  a  gross  fraud  on  the  principle  of  the  bank- 
rupt law  if  we  expressed  any  doubt  in  this  case.  Brix  v,  Braham  does  not 
apply :  fur  the  plaintiff,  there,  was  not  assignee,  and  had  not  proved  his  debt ; 
and  there  being  a  good  moral  consideration,  he  was  entitled  to  sue  on  the  bill, 
as  bad  before  been  ruled  in  Trueman  v,  Fenton,  Cowp.  544,  and  Birch  v,  Shar- 
land,  1  T.  R.  715.  Here,  the  plaintiff  has  proved  his  debt;  is  petitioning  cre- 
ditor and  assignee :  and  the  security  he  has  taken  is  made  the  subject  of  a  dis- 
tinct act  of  bankruptcy  by  sect.  8,  of  6  G.  4,  c.  16. 

BosANQUET,  J.  I  am  of  the  same  opinion ;  and  our  decision  is  perfectly 
compatible  with  the  case  of  Brix  v,  Braham,  where  the  plaintiff  did  not  stand 
in  the  same  situation. 

Here  he  is  petitioning  creditor  and  assignee.  His  taking  this  security  raises 
a  conflict  between  his  interest  and  his  duty;  and  would  equally  have  done  so, 
even  if  he  were  only  petitioning  creditor. 

Whatever  difficulties  he  might  experience  in  interfering  improperly  with  the 
distribution  of  the  bankrupt's  estate,  the  object  of  the  security  was,  to  give  him 
an  advantage  over  the  other  creditors.  It  is  on  that  ground  that  securities 
given  to  a  particular  creditor  for  a  portion  of  his  debt,  by  a  debtor  who  executes 
a  composition  deed  with  his  creditors  at  large,  have  always  been  *es-  r^eof^oi 
teemed  void  in  the  hands  of  a  party  to  the  deed.  But  sect.  8  of  6  G.  4,  t  ^^^J 
clearly  shows  that  the  legislature  bad  an  eye  to  transactions  of  this  sort,  and 
intended  to  set  them  aside.  Rule  absolute. 


BOSLER  ».  LEVY.    Nov,  25. 

Qusere,  whether  a  writ  of  capias  ought  to  disclose  the  county  of  the  defendant's  resi- 
dence. 

Atcherlejfy  Serjt.,  obtained  a  rule  nisi  to  set  aside  the  copy  of  the  writ  of 
capias  in  this  cause,  and  to  cancel  the  bail-bond  given  by  the  defendant,  on  the 
ground, 

1st,  That  the  defendant  was  described  as  of  Leman  Street,  GkKHlman's  Fields, 
without  any  mention  of  county,  city,  town  or,  parish. 

2dly,  That  the  endorsement  on  the  copy  stated  the  writ  to  have  been  issued 
by  Henderson  and  Smith,  of  Leman  Street,  Goodman's  Fields,  without  aay 
mention  of  county,  city,  town,  or  parish. 

Sdly,  That  the  day  on  which  the  writ  issued  was  not  specified. 

fie  pointed  out  that  the  form  of  the  capias  given  in  the  schedule  of  2  W.  4,  c. 
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^,  ruDB,  as  to  the  deflcriptioii  of  the  defendant,  thus, — "  C.  D.  of  • 


,>» 


and  that,  according  to  the  opinion  of  Tindal,  C.  J.,  delivered  in  Roberts  v. 
Wedderburne,  1  New.  Gas.  4,  sect.  4,  which  prescribes  the  form  of  capias,  is  to 
be  construed  by  sect.  1,  which  prescribes  the  form  of  the  writ  of  summons ; 
and  in  that  writ  it  is  required  to  state  the  county  in  which  the  defendant  re- 
sides. 

r*3631  *^^  ^^^  omission  of  the  county  renders  the  description  of  the  defen- 
^  ^  dant  insufficient,  the  omission  must  have  a  similar  effect  in  the  description 
of  the  plaintiff's  attorney,  who  is  required  to  state  his  place  of  abode. 

Comyn  showed  cause.  The  form  given  in  the  schedule  of  the  act  for  the 
writ  of  capias  does  not  specify  the  county  of  the  defendant's  residence,  although 
the  form  for  the  writ  of  summons  does.  And  there  is  good  reason  for  the  dif- 
ference, since  the  capias  is  executed  by  the  sheriff,  who  cannot  go  out  of  his 
county.     Sect.  4,  therefore,  ought  not  to  be  construed  by  analogy  to  sect.  1. 

With  respect  to  the  plaintiff's  attorney,  all  that  is  required  is  a  description 
of  his  place  of  abode ;  and  in  £ngleheart  v.  Eyre,  2  Dowl.  Pr.  Cas.  146,  <<  £ly 
Place"  was  held  a  sufficient  description  of  the  attorney's  place  of  abode. 

Axid  the  act  does  not  require  that  the  day  on  which  the  writ  issued  should  be 
specified :  Webb  v.  Lawrence  (1  Cr.  k  Mee.  806 ;  but  see  Constable  v.  John- 
stone, 1  Cr.  k  Mee.  88). 

Then,  the  motion  should  have  been  to  set  aside  the  writ ;  for  if  the  copy  be 
wrong,  as  suggested,  the  writ  is  wrong :  and  if  the  writ  be  right  and  the  copy 
wrong,  the  writ  still  remains  in  force  though  the  copy  be  set  aside. 

[TiNDAL,  C.  J.  The  defendant  can  only  act  on  the  copy — he  never  sees  the 
original.  And  by  using  the  word  copy,  he  does  not  mean  to  affirm  that  this  is 
an  exact  copy  of  the  writ,  but  that  it  is  the  piece  of  paper  delivered  to  him  and 
called  a  copy.] 

Atcherley  was  heard  in  support  of  his  rule. 
r*3B41  '''TiNDAL,  C.  J.  The  only  objection  on  which  any  doubt  remains  on 
L  J  the  mind  of  the  Court,  is,  that  the  copy  of  the  writ  describes  the  defen- 
dant as  of  Jjeman  Street,  Goodman's  Fields,  without  specifying  any  county. 
Upon  reference  to  the  distinction  between  sect.  1,  of  2  W.  4,  c.  39,  which  gives 
the  writ  of  summons,  and  sect.  4,  which  gives  the  writ  of  capias,  and  also  to 
the  distinction  in  the  schedule,  which,  in  the  one  case,  specifies  the  county,  and 
in  the  other  leaves  only  a  blank,  I  think  it  was  not  necessary  to  state  the  county 
of  the  defendant's  residence  in  the  copy  of  this  writ  of  capias. 

With  respect  to  a  writ  of  summons,  the  first  section  of  the  act  prescribes, 
that  the  process  shall  be  according  to  the  form  in  the  schedule  annexed,  marked 
No.  1. :  and  with  respect  to  a  writ  of  capias,  the  fourth  section  prescribes,  that 
the  process  shall  be  according  to  the  form  in  the  schedule  annexed,  and  marked 
No.  4. 

Now,  when  we  look  at  the  form  for  the  writ  of  capias,  it  runs,  <<  To  the 
sheriff  of  '  greeting :  We  command  you,"  &c.,  ''  that  you  take  C.  D.  of 

■  if  he  be  found  in  your  bailiwick." 

But,  upon  referring  to  the  preceding  form  for  a  writ  of  summons,  it  runs, 

"William  the  Fourth,"  &c.,  "To  C.  D.  of in  the  county  of 

greeting :  We  command  you,"  &c. 

It  would  seem,  therefore,  that  the  mention  of  the  county  has  been  required  in 
the  writ  of  summons,  and  not  in  the  writ  of  capias.  And  there  may  be  this 
reason  for  the  difference  :  that  the  writ  of  summons  is  addressed  to  the  defen- 
.  dant,  and  executed  by  the  plaintiff  or  his  attorney,  who  ought  to  be  confined, 
by  the  authority  expressed  on  the  face  of  the  writ,  to  servo  it  in  the  county  in 
which  it  is  sued  out ;  whereas  the  capias  being  addressed  to  the  sheriff,  who 
cannot  go  out  of  his  county,  the  specification  of  the  county  in  the  body  of  that 
r*3fi'>l^"^  *becomes  unnecessary.  In  Roberts  v,  Wedderburne,  the  very 
1-  ^  point  now  in  discussion  was  not  before  me,  and  I  do  not  feel  bound  to 
adhere  to  what  I  said  with  respect  to  construing  sect.  4,  by  reference  to  sect.  1. 
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Oaselee,  J.  I  differed  from  the  rest  of  the  Court  in  Roberts  v.  Wedder- 
buroe,  and  should  hold  the  description  of  the  defendant  safficient  here. 

The  writ  of  summons  is  addressed  to  the  defendant ;  and,  in  order  to  identify 
him,  it  maj  be  necessary  to  specify  in  what  county  he  resides.  The  capias  is 
addressed  to  the  sheriff,  who  knows  whether  the  place  of  which  the  defendantis 
described  is  situated  within  his  own  county  or  not. 

Yaughan,  J.  I  should  have  been  better  satisfied  with  a  better  descriptioD, 
If  Leman  Street,  Goodman's  Fields,  will  do,  so  would  Broad  Street,  or  any 
other,  less  notorious.  A  literal  compliance  with  the  statute  occasions  the  least 
inconyenience. 

BosANQUET,  J.  I  am  sorry  I  cannot  agree  with  the  Chief  Justice  and  my 
brother  Gaseleb.  The  act  requires  a  literal  compliance  with  the  forms  set  oat 
in  the  schedule,  and  we  are  not  to  inquire  whether  words  which  have  been  used 
are  equivalent,  or  whether  the  place  specified  is  or  is  not  notorious. 

Sect.  1.  directs  that  the  writ  of  summons  shall  be  in  the  form  marked  in  the 
schedule  No.  1,  and  sect.  4,  that  the  writ  of  capias  shall  be  in  the  form 
marked  in  the  schedule  No.  4.  Does  that  enactment  include  the  directions  con- 
tained in  No.  1  ?    Does  <<  C.  D.  of "  mean  that  the  blank  should  be  filled 

up  as  in  the  form  marked  No.  1,  or  does  it  allow  greater  latitude  for  the  descrip- 
tion of  the  defendant  ?  '  I  think  the  fourth  section  should  be  construed  with 
reference  to  the  first,  as  was  '''laid  down  in  Roberts  v.  Wedderbume.  r^oggi 
There  the  blank  in  the  capias  for  the  defendant's  residence  had  not  I-  •■ 
been  filled  up  at  all,  and  it  was  held  that  it  ought  to  have  been  filled  up  by 
analogy  to  the  form  for  a  writ  of  summons,  marked  No.  1  in  the  schedule.  I 
consider  that,  therefore,  an  express  decision  that  sect.  4,  is  to  be  construed  by 
sect.  1,  and  though  it  is  true  that  in  this  case  no  person  can  have  been  misled, 
I  think  the  rule  should  be  made  absolute. 

TiNDAL,  C.  J.  One  circumstance  which  has  operated  with  me  is,  the  direc- 
tion in  the  schedule  for  the  endorsement  on  the  writ  of  capias,  in  which  endorse- 
ment no  statement  is  required  of  the  county  in  which  the  residence  of  the 
plaintiff  or  of  his  attorney  is  situated. 

The  Court  being  equally  divided,  no  rule  will  issue. 


WATSON  V.  MASKELL.    Nov.  25. 

Where  one  judgment  la  set  off  against  another,  the  lien  of  an  attorney  does  not  extend 
beyond  his  costs  in  the  particular  cause. 

At  the  E&sex  Spring  assizes,  1834,  Watson,  the  plaintiff  in  this  action, 
obtained  a  verdict  for  200^.  against  Maskell.  Watson's  costs  were  afterwards 
taxed  at  139/. 

At  the  same  assises,  Maskell,  in  an  action  in  the  King's  Bench,  obtained  a 
verdict  f(»r  536/.  against  Watson ;  but  a  rule  nisi  to  set  aside  this  verdict  wu 
obtained  in  Easter  term. 

Maskell  died  on  the  18th  of  April.  On  the  21st  Watson  signed  judgment 
in  this  action,  and  on  the  22d  issued  a  fi.  fa.  endorsed  to  levy  839/.,  and  tested 
the  15th  of  April,  the  first  day  of  Easter  term. 

On  the  26th  of  April  a  rule  nisi  was  obtained  to  set  aside  this  fi.  fa.  for  irre- 
gularity ;  the  time  for  ''^showing  cause  against  which  was  afterwards,  by  r^togyi 
a  rule  of  Court,  enlarged  to  the  7th  of  May.  L        -^ 

On  that  day  the  rule  for  setting  aside  the  fi.  fa.  was  discharged ;  the  ezeen* 
tors  of  Maskell  agreeing  to  pay  339/.  into  court,  there  to  remain  till  the  further 
order  of  the  court,  and  to  refer  all  matters  in  difference  between  them  and  Wat> 
son  to  a  barrister. 

In  consequence  of  this,  no  further  steps  were  taken  on  the  rule  for  a  new  trial 
in  the  action  by  Maskell  against  Watson  in  the  King's  Bench. 

Maskell's  executors  claimed  before  the  arbitrator  1268/.  as  due  to  their  \ 


367]         HuTCHiKsoN  V.  Hargrave,    M.  T.  1834.  679 

tor  from  Watson,  beeides  the  costs  of  the  action  in  the  King's  Bench,  if  they 
should  be  found  entitled  to  sustain  their  verdict. 

Watson  claimed  977^.  as  due  to  him  from  Maskell  for  rent,  besides  the  339/L 
debt  and  costs  he  had  recovered  in  the  action  in  this  court. 

The  arbitration  being  still  undetermined, 

WiMCf  Seijty  on  the  part  of  Watson's  attorney,  obtained  a  rule  calling  on  the 
executors  of  Maskell  to  show  cause  why  it  should  not  be  referred  to  the  prothono- 
tary  to  ascertain  what  was  due  from  Watson  for  business  done  by  his  attorney 
generally,  and  why  such  sum  should  not  be  paid  to  the  attorney  out  of  the  339/. 
paid  into  court  in  the  action  of  Watson  v.  Maskell. 

A  copy  of  this  rule  was  also  served  on  Watson,  who  was  a  prisoner  in  the 
King's  Bench. 

Goidburnf  Seijt.,  and  Hatfes  showed  cause. 

The  339/.  having  been  paid  into  court  by  Maskell's  executors,  to  abide  the 
order  of  the  court  in  case  the  arbitrator  should  decide  in  their  favor  upon  the 
action  in  which  Maskell  has  recovered  a  verdict,  they  will  be  deprived  of  the 
benefit  of  that  compact  so  sanctioned  by  the  Court,  if  Watson's  attorney  be  al- 
r*3681  ^^^^  ^  possess  ^himself  of  the  money  before  the  result  of  the  arbitra- 
L        -■  tion  is  known. 

But,  at  all  events,  he  can  claim  no  more  than  his  costs  in  the  particular  action : 
he  has  no  general  lien  on  the  money  for  the  amount  of  all  that  may  be  due  to 
him  from  Watson ;  for  in  Stephens  v,  Weston,  3  B.  &  G.  535,  it  was  held  that 
when  costs  and  damages  in  one  action  are  to  be  set  off  against  those  recovered 
in  a  cross  action,  an  attorney  has  a  lien  on  the  judgment  obtained  by  his  client 
against  the  opposite  party,  to  the  extent  of  his  costs  in  that  cause  only.  [The 
learned  counsel  also  urged  and  relied  on  in  opposition  to  the  rule,  an  alleged 
irregularity  on  the  part  of  Watson,  in  entering  up  judgment  and  proceeding  to 
execution  after  Maskell's  death,  without  a  scire  facias.  But  the  Court  thought 
that  question  had  been  settled  upon  the  rule  which  was  discharged  May  7th.j 

Wilde.  It  is  an  established  principle  that  the  equitable  claims  of  the  parties 
to  the  suit  are  not  to  prejudice  the  lien  of  the  attorney.  It  is  clear  that  if  Wat- 
son's attorney  had  received  the  339/.  paid  into  court  subject  to  the  equitable 
claims  of  the  parties,  he  would  have  been  entitled  to  retain  the  whole  for  his 
general  balance,  if  it  amounted  to  so  much. 

And  it  was  in  order  to  leave  the  payment  into  court  open  to  such  a  claim,  that 
it  was  paid  in,  not  to  abide  the  event  of  the  arbitration,  but  the  order  of  the 
court. 

TiNDAL,  C.  J.  This  rule  must  be  made  absolute  to  the  extent  of  139/.,  but 
no  further.  As  to  that — the  amount  of  the  applicant's  costs  in  the  particular 
cause— his  lien  cannot  be  prejudiced  by  anything  that  the  parties  have  done. 
But  further  than  that  we  cannot  proceed  with  safety.  Upon  the  discussion  of 
r*3691  '^  ^'^  ^^  *^^^  ii»\de  for  irregularity  the  fi.  fa.  which  had  l)een  issued 
^  -^  against  Maskell's  effects,  the  rule  was  discharged,  all  matters  in  dif* 
ference  between  the  parties  being  referred  to  an  arbitrator,  upon  an  agreement  that 
the  339/.  recovered  by  Watson  should  be  paid  into  court,  to  abide  the  further 
order  of  the  court;  and  before  we  order  it  all  to  be  taken  out,  we  should  see 
clearly  that  it  can  be  done  without  injury  to  others  who  may  have  an  equitable 
olaim  thereon. 

The  rest  of  the  Court  concurred,  and  the  rule  was  made 

Absolute  to  the  extent  of  139/.  only. 


HUTCHINSON  v.  HARGRAVE.    Nov.  25. 

Affidavit  to  hold  to  bail  for  60^  due  for  monej  paid  and  expended  to  the  use  of  defen. 
dant,  and  at  hia  reqaest,  and  for  interest  agreed  to  be  paid  thereon,  Held  soffioient 

Thk  affidavit  to  hold  to  bail  alleged  that  the  defendant  was  indebted  to  the 
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plaintiff  in  the  sum  of  50/.' for  money  paid  and  expended  by  the  plaintiff  for  the 
use  of  the  defendant  and  at  his  request,  and  for  interest  dae  and  agreed  to  be 
paid  by  defendant  for  and  in  respect  of  the  preceding  matters. 

Addison  obtained  a  rale  nisi  to  set  aside  the  bail-bond,  on  the  ground  that 
this  affidavit  was  not  sufficiently  certain ;  it  should  have  shown  how  much  waa 
due  for  principal  and  how  much  for  interest,  as  was  required  in  Latraille  t?. 
Hoepfner,  10  Bingh.  334. 

Coleridge^  Serjt.,  showed  cause.  In  Latraille  v,  Hoepfner,  the  arrest  was  for 
70/.,  "  the  balance  of  principal  and  "^interest  due  on  a  bill  of  exchange  r4eo7ni 
for  100/."  The  plaintiff  could  not  arrest  for  interest  unless  reserved  by  L  -■ 
the  bill,  which  was  not  stated  to  be  the  fact ;  and  possibly  less  than  20/L  might 
have  been  due  for  principal.  Here  he  arrests  for  interest  alleged  to  be  due  under 
an  agreement.  The  two  demands,  therefore,  may  be  combined  with  the  same 
propriety  as  demands  for  goods  sold,  and  work  and  labor. 

Addison.  The  plaintiff  should,  at  least,  have  disclosed  the  nature  of  the 
agreement.  Peradventure  it  contained  no  assent  by  the  defendant  to  pay  in- 
terest. 

Per  Curiam,  The  word  agreed  imports  the  assent  of  both  parties.  The 
affidavit  is  sufficiently  certain.  Bule  discharged. 


FLIGHT  V,  BOOTH.    Nov.  24. 

The  particulars  of  sale  of  certain  leasehold  premises  in  Covent  Garden,  stated,  that  un- 
der  the  original  lease  "  no  offensiye  trade  was  to  he  carried  on,  and  that  the  premises 
could  not  be  let  to  a  coffee-house  keeper  or  working  hatter." 

The  original  lease,  when  produced,  appeared  to  prohibit  the  business  of  brewer,  baker, 
sugar-baker,  vintner,  viotualler,  batcher,  tripe-seller,  poulterer,  fishmonger,  cheese- 
seller,  fruiterer,  herb -seller,  coffee-house  keeper,  working-hatter,  and  manj  others, 
and  the  sale  of  coals,  potatoes,  or  any  provisions  :  Held,  that  there  was  such  a  mate- 
rial  discrepancy  between  the  particulars  and  the  lease,  as  to  entitle  a  purchaser  to  re- 
scind his  contract. 

This  cause  having,  by  consent  of  parties,  been  referred  to  arbitration  under 
an  order  of  nisi  prius,  the  arbitrator  found,  in  a  special  award, 

That  the  declaration  in  this  action  was  for  money  paid  by  the  plaintiff  for  the 
defendant's  use,  and  for  money  received  by  the  defendant  to  the  plaintiff's  use, 
to  which  the  general  issue  was  pleaded ;  and  the  action  *was  brought  to  r^gyi  i 
recover  the  sum  of  100/.  paid  by  the  plaintiff  as  a  deposit  on  the  purchase  ^  ^ 
by  auction  of  certain  premises  situated  in  the  Piazza,  Covent  Garden,  and  held 
under  a  lease  from  the  Duke  of  Bedford.  The  premises  were  described  in  the 
printed  particulars  of  sale,  on  the  back  of  which  the  plaintiff  had  signed  the 
memorandum  of  the  contract,  as  calculated  for  an  extensive  business  in  carpets, 
haberdashery,  drapery,  paper,  floor-cloth,  upholstery,  grocery,  tea  trade,  or  coach- 
building.  It  was  also  stated  in  the  same  particulars,  that,  by  a  clause  in  the 
lease,  '^  the  lessee  is  to  insure  the  premises  for  3000/.,  and  no  offensive  trade  is 
to  be  carried  on  \  they  cannot  be  let  to  a  coffee-house  keeper,  or  working  hatter." 
Printed  conditions  of  sale  followed;  and  by  the  sixth  it  was  provided,  that  if, 
through  any  mistake,  the  estate  should  be  improperly  described  or  any  error  or 
misstatement  be  inserted  in  that  particular,  such  error  or  misstatement  should 
not  vitiate  the  sale,  but  the  vendor  or  purchaser,  as  the  case  might  happen, 
should  pay  or  allow  a  proportionate  value  according  to  the  average  of  the  whole 
purchase-money,  as  a  compensation  either  way.  By  the  last  condition  it  was, 
among  other  things,  provided,  that  if  the  purchaser  should  neglect  or  fail  to  com- 
plete  the  purchase  within  a  day,  which  had  expired  previously  to  the  commence- 
ment of  the  action,  the  deposit  money  should  become  forfeited  to  the  vendor. 
The  sale  took  place,  and  the  contract  was  signed,  on  the  16th  of  May,  183B. 
On  the  10th  of  June,  an  abstract  of  title  was  delivered  by  the  vendor's  solicitor 
to  the  plaintiff's,  which  contained  the  following  note  of  the  proviso  hereinafter 
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set  oaty — <<  proviso  for  re-entry  in  case  of  non-payment  of  rent,  or  non-perform* 
anoe  of  covenants,  or  carrying  on  any  particular  trade  without  a  license  for  that 
purpose  under  the  hand  of  the  Duke  of  Bedford  first  had  and  obtained."  At 
r*3721  ^^^  ^^^  *^^  ^^^  ^^^  ^"^  contract  the  lease  was  a  valid  and  subsisting  one. 
I-  -'  The  plaintiff's  solicitor  made  several  objections  upon  the  abstract  to  the 
6ompletion  of  the  purchase,  which  the  arbitrator  found  to  have  been  either  in- 
sufficient in  themselves  or  satisfactorily  removed ;  but  the  plaintiff's  solicitor 
never  required  to  see  the  lease.  And  on  the  15th  of  July,  the  plaintiff,  so  far 
as  in  him  lay,  rescinded  the  contract;  and  having  demanded  back  again  the 
deposit,  without  success,  brought  the  action  in  question. 

At  the  trial  of  the  cause  the  lease  was  produced,  and  appeared  to  contain  the 
following  proviso : — '^  Provided  always,  that  if  the  yearly  rent  hereby  reserved, 
or  any  part  thereof,  shall  be  unpaid  for  fifteen  days  next  after  any  of  the  said 
days  of  payment ;  or  if,  at  any  time  during  the  continuance  of  the  said  term, 
the  trades  or  businesses  of  a  brewer,  sugar-baker,vintner,  victualler,  butcher,  tripe* 
seller,  poulterer,  fishmonger,  cheesemonger,  fruiterer,  herb-seller,  coffee-house 
keeper,  distiller,  dyer,  brazier,  smith,  tinman,  farrier,  dealer  in  old  iron,  pipe- 
burner,  tallow-ehandler,  soap-boiler,  working  hatter,  or  any  or  either  of  them, 
shall  be  used  or  exercised  in  or  upon  the  said  demised  premises,  or  any  part 
thereof;  or  any  auctions  or  public  sales  of  household  goods,  or  other  things,  be 
made  in  or  upon  the  said  premises  or  any  part  thereof;  or  the  same  be  used  as 
a  shop  or  place  for  the  sale  of  coals,  potatoes,  or  any  provisions  whatever ;  or  if 
the  lessees,  their  executors,  administrators,  or  assigns,  shall,  at  any  time  during 
the  last  seven  years,  of  the  said  term,  assign  or  set  over  this  indenture,  or  any 
part  of  the  premises,  and  their  estate  and  interest  therein,  without  a  license  for 
that  purpose  under  the  hand  of  the  said  duke,  his  heir  or  assigns ;  or  on  breach 
or  nonperformance  of  any  or  either  of  the  covenants  and  agreements  hereinbe- 
r*37Sl  ^^^^  contained ,  then  and  thenceforth,  and  in  either  of  such  cases,  it  shall 
L        -1  *be  lawful  for  the  said  duke,  his  heirs  and  assigns,  to  re-enter." 

It  was  not  proved  before  the  arbitrator  that  the  plaintiff,  at  the  time  of  the 
sale,  or  of  the  signing  the  contract,  had  ever  seen  the  lease  or  heard  it  read,  or 
that  he  or  his  solicitor  were  aware  of  the  terms  of  the  proviso  until  the  day  of  the 
trial.  Evidence  was  offered,  on  the  part  of  the  defendant,  to  prove  that  the 
lease  was  produced  at  the  sale,  and  that  the  proviso  had  been  publicly  read. 
That  evidence  was  objected  to  on  the  part  of  the  plaintiff's  counsel ;  the  arbitrator 
received  it  only  to  negative  any  wilful  concealment  or  misrepresentation  by 
the  defendant  of  the  terms  of  the  lease ;  and  found  that  none  such  was  proved 
against  him.  No  claim  was  made  by  the  defendant,  before  the  arbitrator,  for 
damages  for  non-performance  of  the  plaintiff's  contract,  nor  any  attempt  to  com- 
pel a  specific  performance. 

Upon  these  facts,  the  arbitrator  found  that  the  plaintiff  had  good  cause  of  ac- 
tion against  the  defendant,  and  ordered  that  the  verdict  should  be  reduced  to  the 
sum  of  100^. ;  for  which  sum,  and  the  costs  of  the  cause  when  taxed,  he  directed 
that  the  plaintiff  should  be  at  liberty  to  sign  judgment  on  the  sixth  day  of  Trinity 
term  then  next  ensuing,  and  not  before.  And  if  the  facts  above  set  out  did 
not  authorize  the  plaintiff,  in  the  opinion  of  the  Court,  to  rescind  the  contract 
of  sale,  then  the  arbitrator  directed  the  verdict  to  be  entered  for  the  defendant, 
and  that  he  should  be  at  liberty  to  enter  up  the  judgment  for  himself. 

Tadd^f  Serjt.,  obtained  a  rule  nisi  to  enter  up  judgment  for  the  defendant 
under  this  award,  contending,  that  if  there  had  been  any  misdescription  of  the 
premises  at  the  auction,  it  was  a  misdescription  originating  from  inadvertence, 
r^onA-}  ^^^  °o^  f^om  fraud  or  any  intention  to  ^mislead ;  and  that,  under  such 
I-  ^  circumstances,  though  the  plaintiff  might  require  compensation  for  any 
difference  in  value  between  the  representation  and  the  reality,  yet  he  could  not 
rescind  the  contract :  Duke  of  Norfork  v.  Worthy,  1  Oampb.  337 ;  Wright  v. 
Wilson,  I  Mood,  k  Rob.  207;  Stewart  v.  Alliston,  1  Mer.  26;  Trower  v.  New- 
oombe,  3  Mer.  704. 
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Wtlde,  Seijt.,  showed  cause.  Where  the  misdescription,  whether  proceeding 
from  intention  or  inadvertence,  is  such  that  the  purchaser  finds  himself  in  pos- 
session of  a  thing  materially  differing  from  that  which  he  proposed  to  hoj,  he  is 
at  liherty  to  rescind  the  contract :  Jones  v.  Edney,  3  Garoph.  285 ;  Waring  v. 
Hoggarth,  1  Ry.  &  Mood.  39;  Coverly  v.  Bnrrell,  5  B.  &  Aid.  257;  Brealey  v. 
Collins,  1  Toung.  317.  Here  the  plaintiff  could  never  have  inferred  from  the 
particulars  prohibiting  offensive  trades  and  the  business  of  coffee-house  keeper  and 
hatter,  that  he  should  be  prevented  from  selling  fruit  or  vegetables  in  a  district 
devoted  to  that  line  of  business.  There  is  no  principle  upon  which,  in  such  a 
case,  compensation  can  be  calculated  :  Sherwood  v.  Robins,  1 M.  &  M.  194.  The 
object  of  the  purchaser  is  entirely  defeated,  and  he  can  only  be  indemnified  by 
rescinding  the  contract.  In  Tomkins  v.  White,  8  Smith,  Rep.  439,  Lord  Ellen- 
BOROUGH  said,  '<  A  little  more  fairness  on  the  part  of  auctioneers  in  the  form- 
ing of  their  particulars  would  avoid  all  these  inconveniences.  There  is  always 
either  a  suppression  of  the  fair  description  of  the  premises,  or  there  is  something 
stated  which  does  not  belong  to  them ;  and,  in  favor  of  justice,  considering  how 
little  knowledge  the  parties  have  of  the  things  sold,  much  more  particularity 
and  fairness  might  be  expected  of  them."  '''In  The  Duke  of  Norfolk  v.  nQ^riri 
Worthy,  the  jury  found  that  the  misdescription  was  wilful.  Trower  v,*-  -' 
Newcombe  only  decided  that  bond,  fides  is  not  to  be  impeached  by  the  mere  bab- 
ble of  an  auction  room.     But  Stewart  v.  Alliston  is  in  favor  of  the  plaintiff. 

Taddy  and  Cresswell  in  support  of  the  rule.  As  to  the  possibility  of  the 
plaintiff's  intending  to  deal  in  vegetables,  the  alleged  misdescription  could  not 
have  misled  him,  for  the  house  is  not  described  as  situated  in  the  market,  but 
in  the  piazza ;  and  the  rule,  caveat  emptor,  applies.  The  lease  was  read  by  the 
auctioneer,  and  the  plaintiff  might  have  required  to  inspect  it.  Even  where 
property  is  held  under  a  lease  containing  covenants  contrary  to  custom,  a  pur- 
chaser is  not  entitled  to  compensation  if  he  knew  of  the  existence  of  the  lease : 
Hall  V,  Smith,  14  Ves.  426;  Walter  v.  Maude,  1  Jac.  &  Walk.  181.  The 
arbitrator  having  found  that  there  was  no  fraud,  the  plaintiff  could  not  rescind 
the  contract :  Oldfield  v.  Round,  5  Yes.  508 ;  Scott  v.  Hanson,  1  Sim.  13.  If 
there  be  any  misdescription,  the  conditions  of  sale  expressly  entitle  him  to  com- 
pensation, and  Drewe  v,  Hanson,  6  Yes.  675,  shows  the  principle  on  which  it 
may  be  estimated.  Chtr,  adv.  vult 

TiNDAL,  G.  J.  The  question  in  this  case  arises  upon  the  special  facts  found 
by  the  arbitrator  on  his  award :  and  it  is  this,  whether  the  plaintiff  was  at 
liberty  under  the  circumstances  stated  in  the  award  to  consider  the  contract  of 
sale  to  be  rescinded.  For  if  rescinded,  the  plaintiff  is  entitled  to  recover  the 
deposit  as  money  had  and  received  to  his  use ;  but  if  the  contract  is  still 
*unrescinded  and  open,  the  present  action  is  not  maintainable,  but  r^oja-] 
whatever  injury  the  plaintiff  has  sustained  by  the  misdescription  must  ^  -' 
form  the  subject  of  a  special  action  on  the  contract  of  sale. 

Now  the  arbitrator  having  expressly  found  that  no  wilful  concealment  or 
misrepresentation  was  proved  against  the  defendant,  we  must  consider  the  case 
as  standing  clear  from  any  fraud,  and  take  the  misdescription  of  the  premises 
to  have  originated  either  from  ignorance,  inadvertence,  or  accident. 

The  question,  therefore,  is  narrowed  to  the  single  point,  whether  the  mis- 
description in  the  printed  particulars  of  sale  of  the  premises  to  be  sold  was  such 
as  to  entitle  the  purchaser  to  rescind  the  contract  altogether ;  or  whether  it  was 
such  as  was  contemplated  by  the  sixth  condition  of  the  printed  particulars  of 
sale,  by  which  it  was  provided,  that  "  if  through  any  mistake  the  estate  should 
be  improperly  described,  or  any  error  or  misstatement  be  inserted  in  that  par- 
ticular, such  error  or  misstatement  should  not  vitiate  the  sale  thereof ;  but  the 
vendor  or  purchaser,  as  the  case  might  happen,  should  pay  or  allow  a  propor- 
tionate value  according  to  the  average  of  the  whole  purchase-money  as  a  com- 
pensation, either  way." 

It  is  extremely  difficult  to  lay  down,  from  the  decided  casesi  any  oertain 
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definite  rale  which  shall  determine  what  misstatement  or  misdescription  in  the 
particulars  shall  jostifj  a  rescinding  of  the  contract,  and  what  shall  he  the 
ground  of  compensation  only.  All  the  cases  concur  in  this,  that  where  the  mis- 
statement is  wilful  or  designed,  it  amounts  to  fraud ;  and  such  fraud,  upon 
general  principles  of  law,  avoids  the  contract  altogether.  But  with  respect  to 
misstatements  which  stand  clear  of  fraud,  it  is  impossible  to  reconcile  all  the 
cases ;  some  of  them  laying  it  down  that  no  misstatements  which  originate  in 
poYy-i  carelessness,  ^however  gross,  shall  avoid  the  contract,  but  shall  form 
L  -^  the  subject  of  compensation  only :  Duke  of  Norfolk  v.  Worthy,  1  Gamp. 
840 ;  Wright  o.  Wilson,  1  Mood,  ft  Rob.  207 ;  whilst  other  cases  lay  down 
the  rule,  that  a  misdescription  in  a  material  point,  although  occasioned  by 
negligence  only,  not  by  fraud,  will  vitiate  the  contract  of  sale  :  Jones  r.  Edney, 
3  Campb.  284 ;  Waring  v.  Hoggart,  1  Ry.  ft  Mood.  39 ;  and  Stewart  v.  Alliston, 
1  Mer.  26.  In  this  state  of  discrepancy  between  the  decided  cases,  we  think  it 
is,  at  all  events,  a  safe  rule  to  adopt,  that  where  the  misdescription,  although 
not  proceeding  from  fraud,  is  in  a  material  and  substantial  point,  so  far  affect* 
ing  the  subject-matter  of  the  contract  that  it  may  reasonably  be  supposed,  that, 
but  for  such  misdescription,  the  purchaser  might  never  have  entered  into  the 
contract  at  all,  in  such  case  the  contract  is  avoided  altog^her,  and  the  purchaser 
is  not  bound  to  resort  to  the  clause  of  compensation.  Under  such  a  state  of 
&cts,  the  purchaser  may  be  considered  as  not  having  purchased  the  thing  which 
was  really  the  subject  of  the  sale ;  as  in  Jones  v,  Edney,  where  the  subject- 
matter  of  the  sale  was  described  to  be  "  a  free  public  house,"  while  the  lease 
contained  a  proviso,  that  the  lessee  and  his  assigns  should  take  all  their  beer 
from  a  particular  brewery ;  in  which  case  the  misdescription  was  held  to  be 
fatal. 

In  the  case  under  discussion  the  particulars  represent  the  house  as  calculated 
for  an  extensive  business  in  various  trades  therein  enumerated;  to  which  it 
was  added,  '<  that  no  offensive  trades  are  to  be  carried  on :  the  premises  cannot 
be  let  to  a  coffee-house  keeper  or  working  hatter."  Any  person  reading  this 
particular,  and  having  no  information  but  what  he  derives  from  it,  that  is,  per- 
haps, every  person  attending  the  sale,  would  conclude,  that  he  was  not  pre- 
1^3781  ^^^^^  ^J  ^^®  terms  of  the  *lease  from  carry  on  any  trade  in  it,  except 
^  -'  those  which  were  of  a  class  generally  acknowledged  to  be  offensive,  and 
the  two  enumerated  trades  of  coffee*house  keeper  and  working  hatter.  He 
would  never  suppose,  nor  have  any  reason  to  suppose,  that  he  was  prevented 
from  carrying  on  the  trade  of  a  baker,  a  fruiterer,  or  an  herb-seller,  in  a  house 
situated  in  the  piazza  of  Govent  Garden  market,  much  less  that  the  lease  was 
to  become  void,  if  the  house,  so  situated,  was  used  as  a  place  for  the  sale  of  any 
provisions  whatever.  The  latter  restriction  would  extend  to  prevent  trades  of 
the  most  innocent  and  inoffensive  kinds  from  being  exercised  on  the  premises ; 
such  as  a  flour  factor,  a  biscuit  seller,  or  the  like ;  yet  such  are  the  restric- 
tions found  to  exist  in  the  lease  when  it  is  first  submitted  to  the  inspection  of 
the  purchaser.  Under  these  circumstances,  it  appears  to  us,  that  a  lease  which 
is  described  as  containing  a  restriction  against  offensive  trades,  and  a  lease  con- 
taining restrictions  not  only  against  offensive  trades  but  also  against  some  trades 
that  are  inoffensive,  are  not  one  and  the  same  thins,  but  a  different  subject- 
matter  of  contract ;  and  that  where  a  man  purchases  by  the  former  description, 
it  may  very  well  be  supposed  that  he  would  not  have  become  the  purchaser, 
whether  he  bought  for  the  purpose  of  carrying  on  trade  upon  the  premises  him- 
self, or  for  a  money  investment,  if  he  had  known  the  lease  had  contained  the 
larger  and  more  extensive  restrictions ;  and,  indeed,  the  very  terms  of  the  sixth 
condition  of  sale  scarcely  apply  to  a  case  where  the  difference  of  value  is  so  un- 
certain and  arbitrary  as  in  the  present  case.  The  condition,  that  the  parties 
are  to  pay  or  allow  a  proportionate  value  according  to  the  average,  will  compre- 
hend a  case  where  there  is  half  an  acre  more  or  less  than  is  described,  or  cases 
which  resolve  themselves  into  simple  calculations  of  that  nature ;  but  how  will 
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it  govern  such  a  misstatement  as  the  present  ?  What  *action  at  law  r^eor^g-i 
can  be  framed  upon  it  ?  It  would  at  least  involve  the  purchasers  in  I-  -' 
ffreat  difficulties.  The  lease  being  in  the  hands  of  the  vendor^  he  had  peeu- 
fiarlj,  and  indeed  exclusively,  the  means  of  knowledge  of  the  exact  restrictions 
contained  in  it ;  the  purchaser  at  the  auction  had  none.  For  the  reading  the 
lease  at  the  auction  by  the  auctioneer  has  been  decided  to  be  no  excuse  for  a 
misdescription  of  the  terms  of  the  lease  in  the  particulars  of  sale,  Jones  v. 
Edney,  3  Campb.  285.  And  as  to  any  laches  on  the  part  of  the  purchaser  ia 
not  sooner  demanding  an  inspection  of  the  lease,  which  was  urged  as  an  argu- 
ment on  the  part  of  the  defendant,  he  had  not  the  most  distant  reason  to  sus- 
pect any  misdescription,  until  the  abstract  was  delivered,  and  then  the  suspicion 
would  come  too  late ;  for  the  question  is,  whether  he  was  bound  or  not  at  the 
time  the  contract  was  made.  If,  indeed,  there  had  been  any  waiver  of  the  ob- 
jection in  this  case,  our  decision  would  have  been  different ;  but  a  waiver  should 
have  been  found  by  the  arbitrator  :  and  so  far  as  can  be  inferred  from  the  £icts 
found  upon  the  award,  the  lease  was  never  seen  by  the  purchaser,  nor  the  objec- 
tion ever  taken,  until  the  trial  of  the  cause.  He  stood  then,  as  he  might  do^ 
upon  his  legal  right  to  recover  the  deposit. 

Upon  the  whole,  we  see  no  reason  to  be  dissatisfied  with  the  arbitrator's 
award,  and  therefore  the  rule  for  entering  the  verdict  for  the  defendant  must 
be  discharged.  Rule  discharged. 


*PRICE   V.    PEEK,   HUMPHREY,  WILLIAM    JACKSON,  andp,.oQAi 
RICHARD  JACKSON.     Nov.  25.  L  '*°"J 

In  trespass  against  bailiff  and  sheriff,  for  taking  plaintiff  on  a  charge  of  felony  to  a 
police  station,  and  thence  to  a  prison,  the  sheriff,  after  pleading  the  general  issue, 
justified  the  taking  from  the  police  station  to  the  prison  under  a  ca.  sa.  The  plaintiff, 
admitting  the  writ,  and  the  delivery  of  the  warrant  to  the  bailiff,  replied  de  injuria 
absque  residue  causm. 

Held,  that  under  this  replication  he  could  not  give  eTidence  to  inyoWe  the  sheriff  in  the 
misconduct  of  the  bailiff  committed  before  the  plaintiff  arrived  at  the  police  station ; 
in  order  to  the  admission  of  such  evidence,  the  circumstances  should  have  been  replied 
specially. 

The  plaintiff  in  his  first  count  declared  against  the  four  defendants  for 
assaulting  him,  seizing  him,  dragging  him  ahout,  and  compelling  him  to  go  to  a 
certain  police  station  and  there  imprisoning  him  on  the  19th  of  January,  1834, 
without  reasonable  or  probable  cause,  for  an  hour,  under  a  false  and  malicious 
pretence  that  he  had  committed  a  felony ;  and  also  for  then  and  there  taking 
and  conveying  him  in  custody  from  the  said  police  station  to  White  Cross  Street 
prison,  and  there  imnrisoning  him  from  thence  until  the  28th  of  January. 
To  this  declaration  the  two  defendants  Peek  and  Humphrey,  separating  them- 
selves from  the  other  defendants,  pleaded,  first,  the  general  issue,  not  guilty,  to 
the  whole ;  and,  secondly,  as  to  the  assaulting  the  plaintiff  in  the  first  count 
mentioned,  and  seizing  him,  and  taking  him  into  custody  from  the  said  police 
station  to  White  Cross  Street  prison,  and  there  imprisoning  him, — ^a  justifica* 
tion  under  a  writ  of  ca.  sa.  issued  out  of  this  Court  against  the  plaintiff  directed 
to  the  sheriffs  of  London,  and  which  writ  they  averred  to  have  been  delivered 
to  them  as  such  sheriffs,  and  that  they  made  their  warrant  thereon  directed  to 
another  of  the  defendants,  William  Jackson,  then  being  a  seijeant-at-macc  of 
the  said  sheriffs,  which  warrant  was  delivered  to  William  Jackson,  to  be  executed 
in  due  form  of  law :  by  virtue  of  which  said  warrant  the  said  William  Jackson 
gently  laid  hands  on  the  plaintiff  and  seized  and  laid  hold  of  him,  to  take  and 
arrest,  and  did  arrest  and  take  '''him  into  custody  by  virtue  of  the  said  r^cooi-i 
writ  and  warrant,  and  took  and  conveyed  him  from  the  said  police  *-  ^ 
station  to  White  Cross  Street  prison,  and  there  imprisoned  him.  The  replica* 
tion  admitting  the  issuing  of  the  writ,  the  delivery  of  the  writ  to  the  aherifis, 
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the  makinff  of  the  warrant,  and  the  delivery  of  the  same  to  the  serjeant-at? macc^ 
traversed  tne  residue  of  the  cause  stated  in  the  plea.  In  effect,  the  replication 
denied  that  the  trespasses  enumerated  in  the  plea  were  committed  under  the 
warrant  so  delivered  to  William  Jackson. 

At  the  trial,  it  appeared  that  the  defendants,  Peek  and  Humphrey,  in  their 
capacity  of  sheriffs  of  London,  issued  a  warrant  to  the  defendant,  William 
Jackson,  a  seijeant-at-mace,  to  arrest  the  plaintiff  under  a  writ  of  capias  ad  satis- 
&ciendum  directed  to  the  sheriffs  of  London. 

William  Jackson,  in  order  to  secure  the  capture,  stationed  his  son,  the  de- 
fendant  Richard  Jackson,  at  one  door  of  the  plaintifiTs  residence  in  the  Temple, 
while  he  himself  remained  with  the  warrant  in  his  hand  at  another  door. 

The  plaintiff  was  shortly  afterwards  arrested  in  Fleet  Street,  by  Richard 
Jackson,  who,  not  having  any  warrant  to  produce,  gave  the  plaintiff  in  charge 
of  a  policeman  under  pretence  of  an  accusation  of  felony. 

The  plaintiff  was  taken  in  custody  to  a  police  station.  Richard  Jackson  went 
to  his  father,  who,  upon  hearing  of  the  capture,  placed  the  warrant  in  his  son's 
hand,  and  returning  with  him  to  the  police  station,  enforced  the  arrest,  and  con- 
ducted the  plaintiff  to  Whitecross  Street  prison,  whence  after  a  detention  of 
some  days,  he  was  discharged  by  order  of  a  Judge. 

The  jury  having  found  a  verdict  for  the  plaintiff,  with  100/.  damages,  ex- 
pressly for  the  whole  of  the  trespasses  and  imprisonment, 
1^3821  *^^^^P<^h  Seijt.,  on  the  part  of  the  sheriffs,  obtained  a  rule  nisi  for 
L  -I  leave  to  enter  a  nonsuit,  or  for  a  new  trial,  on  the  ground,  first,  that  the 
sheriffs  had  by  their  plei^  and  evidence  justified  the  detainer  at  the  police 
o£Bce  and  the  custody  in  Whitecross  Street  prison,  under  the  warrant  deli- 
vered to  William  Jaekson,  and  that  they  were  not  responsible  for  the  previous 
illegal  arrest  by  Richard  Jackson  :  Drakes  v.  Sykes,  7  T.  R.  113.  Secondly, 
even  if  they  were  so  responsible,  the  plaintiff  could  not  avail  himself  of  such 
responsibility  on  pleadings  framed  as  these  were  framed :  instead  of  denying 
that  the  sheriffs  acted  by  virtue  of  the  writ,  he  should  have  replied  specially 
the  facts  which  would  show  them  to  be  trespassers  ab  initio :  Lucas  v.  Nockells, 
10  Bingh.  157 ;  Bardons  v.  Selby,  9  Bingh.  756.  As  he  had  not  so  replied,  the 
sheriffs  could  not  be  liable  to  damages  for  that  portion  of  the  alleged  trespasses 
which  constituted  the  imprisonment  at  Whitecross  Street;  and  as  the  verdict 
was  expressly  found  against  them  for  the  whole  of  the  trespasses,  it  could  not 
stand. 

Spankify  Seijt.,  E.  F.  Richards,  and  Price,  showed  cause  against  the  rule. 

The  conduct  of  the  two  Jacksons  shows  clearly  that  they  were  acting  in  combi- 
nation against  the  plaintiff,  and  that  the  illegal  conduct  of  the  son  took  place 
under  the  instructions  of  the  father,  who  held  the  sheriff's  warrant.  And  the 
sheriffs  are  responsible  for  whatever  the  father  did  or  sanctioned  under  that 
warrant :  Ackworth  v,  Kemps,  Doug.  40 ;  Parrott  v^  Mumford,  2  Esp.  585 } 
Saunderson  v.  Baker,  3  Wils.  309 ;  Smart  v.  Hutton,  2  N.  ft  M.  426.  Indeed 
p^ooQ-i  this  Court  has  already  determined  on  these  facts,  that  the  *arrest  was 
I-  -'illegal  by  the  wrongful  act  of  the  sheriff  himself:  Barrett  r.  Price,  9 
Bingh.  566.  There  can  he  no  ground,  therefore,  for  a  nonsuit.  As  to  the 
application  for  a  new  trial,  the  defendants  having  abused  the  writ  intrusted  to 
them,  the  proper  replication  to  a  plea  justifying  under  the  writ,  was,  that  they 
acted  of  their  own  wrong,  and  without  the  excuse  set  up  by  them.  That  is  the 
true  result  of  the  case  of  Lucas  v.  Nockell :  Com.  Dig.  Pleader,  F.  24.  If, 
under  such  circumstances,  a  plaintiff  were  to  reply  specially,  it  would  be  ill : 
Com.  Dig.  Pleader,  F.  6;  Wimbish  v.  Tailbois,  Plowd.  51^  52. 

Bompa$  and  Martin  in  support  of  the  rule. 

Where  a  defendant  acts  under  a  writ,  but  acts  in  an  illegal  manner,  the  spe- 
cial circumstances  which  constitute  the  illegality  ought  to  be  shown  in  reply  to 
a  justification  under  the  writ.  Where  a  defendant,  notwithstanding  he  is  in 
possession  of  a  writ,  in  no  respect  acts  in  pursuance  of  it,  the  plaintiff  may 
reply  generally  that  he  acted  of  his  own  wrong,  and  without  the  cause  alleged. 
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In  Lucas  v.  Noekells  the  defendanta  did  nothing  under  the  fi.  im.  hat  sold 
the  goods  as  importers,  and  not  as  execution-creditors.  Here  the  defendants, 
from  the  time  the  plaintiff  arrived  at  the  police  station,  expressly  detained  him 
under  the  ca.  sa.  The  plaintiff,  therefore,  if  he  meant  to  make  them  responsible 
for  what  previously  occurred,  should  have  replied  specially :  Taylor  v.  Cole,  3  T. 
B.  292  ;  Dye  v,  Loatherdale,  3  Wils.  20. 

But  William  Jackson  was  only  the  sheriff's  deputy ;  and  as  a  deputy  has  no 
power  to  depute,  the  sheriffs  could  never  be  responsible  for  the  conduet  of 
Bichard  ^Jackson.  He  was  neither  their  agent,  nor  was  he  acting  ri^ooA-t 
under  the  writ.  Our.  adv.  vult.       ^        ^ 

TiNDAL,  C.  J.  (after  stating  the  pleadings,  as  ant^,  p.  380).  The  question 
now  before  the  Court  arises  upon  a  motion  made  by  the  sheriffs  for  leave  to 
enter  a  nonsuit,  or  for  a  new  trial.  The  only  ground  on  which  the  former 
branch  of  the  motion  is  placed  in  argument  is  this,  that  these  defendants,  aa 
they  contend,  are  entitled  to  a  verdict  in  their  favor  as  to  the  trespasses  covered 
by  their  special  plea,  all  the  facts  therein  stated  and  traversed  by  the  replication 
having  been  proved  by  them  at  the  trial  3  and  as  to  the  residue  of  the  trespasses 
mentioned  in  the  declaration,  and  to  which  the  general  issue  is  pleaded,  there 
was  no  evidence  whatever  against  these  two  defendants,  so  as  to  make  any  ease 
for  the  jury. 

The  second  plea  appears  to  us  to  be  confined  by  the  enumeration  of  the  tres- 
passes in  its  commencement  to  the  period  of  time  beginning  with  the  arrest  of 
the  plaintiff  by  William  Jackson  at  the  police  station,  and  terminating  with  the 
discharge  of  the  plaintiff  from  his  imprisonment  in  White  Cross  Street  prison, 
and  so  it  has  been  taken  in  the  course  of  the  argument  by  the  plaintiff's  counsel. 
And  this  part  of  the  trespass  complained  of  appears  to  us  to  have  been  justified 
under  the  writ  delivered  to  the  sheriffs,  and  the  warrant  made  out  by  them  to 
William  Jackson,  unless  such  arrest  at  the  police  station  is  made  illegal  by  the 
previous  misconduct  of  William  Jackson,  a  question  to  which  we  shall  presently 
revert.  For  it  was  proved  at  the  trial,  that  the  arrest  at  the  station  house  was 
made  by  William  Jackson,  having  the  warrant  at  that  time  in  his  possession, 
and  that  the  plaintiff  was  carried,  under  the  warrant,  *by  William  r«QQ5^ 
Jackson  from  the  station  house  to  White  Cross  Street  prison,  and  was  ^  ^ 
there  confined  under  the  same  warrant,  which  are  the  several  allegations  con- 
tained in  the  plea. 

In  order,  therefore,  to  be  entitled  to  a  nonsuit,  the  defendants  must  show 
that  there  was  no  evidence  whatever,  for  the  consideration  of  the  jury,  of  the 
two  defendants,  the  sheriffs,  having  made  themselves  liable  for  the  assault  and 
imprisonment  which  took  place  previous  to  the  arrival  at  the  station  house. 
We  think,  however,  there  was  evidence  given  at  the  trial  which  made  that 
question  proper  for  the  consideration  of  the  jury  under  the  general  issue.  The 
possession  of  the  warrant  by  William  Jackson,  the  serjeant-at-mace,  at  the  time 
when  Richard  Jackson,  his  son,  caused  the  plaintiff  to  be  taken  into  custody  by 
the  police  officer  in  Fleet  Street  ]  the  delivery  of  the  warrant  by  the  father  to 
his  son,  whilst  the  plaintiff  was  still  in  custody  at  the  st«tion  house,  in  order,  if 
possible,  to  cover  the  illegality  of  such  act  of  the  son ;  the  return  of  the  fiither 
with  the  son  to  the  station  house,  and  his  there  enforcing  the  warrant ;  these 
were  facts  properly  to  be  laid  before  the  jury  for  their  determination,  whether 
the  illegal  act  of  the  son  had  been  committed  by  the  previous  authority  of  the 
father.  And  if  the  jury  thought  so,  they  would  be  right,  at  all  events,  in  find- 
ing their  verdict  for  the  plaintiff  as  to  that  part  of  the  trespass  which  was  left 
uncovered  by  the  justification.  For  the  act  of  the  bailiff  in  the  execution  of  a 
a  writ,  though  not  justified  by  the  writ,  is  the  act  of  the  sheriff  himself:  as 
where  he  takes  the  goods  of  A.  under  a  warrant  upon  a  fi.  &.  against  the  goods 
of  B. :  Doug.  Rep.  40 ;  or,  as  it  has  even  been  held  (which  is  a  much  stronger 
c»9e),  where  the  bailiff  makes  an  arrest  after  the  return  of  the  writ :  2  Esp.  585. 
We  therefore  think  the  rule  cannot  be  supported  in  that  part  of  it  which  prays 
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r*^fi61  that  a  nonsuit  may  be  entered.  But  the  rule,  so  far  as  relates  to  '^'a 
I-  ^  new  trial,  stands  upon  a  different  footing.  For  if  the  sheriffs  are  en- 
titled to  a  verdict  upon  the  issue  joined  on  their  special  plea,  then  it  follows 
that,  as  part  of  the  trespass  complained  of  has  been  covered  by  the  plea  of  jus- 
tification, the  entire  damages  which  have  been  given  by  the  jury  for  the  whole 
of  the  trespass  and  imprisonment  cannot  be  supported. 

The  several  facts  of  that  plea  have,  as  already  observed,  been  proved  on 
the  part  of  the  sheriffs,  so  as  to  entitle  them  to  a  verdict  thereon,  unless  the 
plaintiff  is  at  liberty  to  show  that  the  original  taking  into  custody  was  the  act 
of  the  sheriffs,  through  their  officer,  and  that  such  original  taking,  being  illegal 
in  itself,  destroys  the  legality  of  the  subsequent  arrest  under  the  writ  and  war- 
rant. For  we  are  of  opinion,  as  we  before  decided  upon  facts  arising  out  of 
this  very  transaction  in  the  case  of  Barrett  v.  Price,  2  Moore  &  Scott,  634,  S. 
C.  9  Bingh.  568,  that  if  the  son  was  acting  in  aid  of  his  father,  when  he  caused 
the  illegal  imprisonment  of  the  plaintiff  in  the  station  house,  and  the  father 
afterwards,  knowing  of  the  illegality,  availed  himself  of  it,  and  proceeded  to 
execute  the  warrant,  such  previous  illegality  would  affect  and  run  through  the 
whole  transaction,  and  make  the  subsequent  proceedings  illegal  also. 

But  the  objection  made  on  the  part  of  the  defendants,  the  sheriffs,  is,  that 
even  if  such  should  be  the  facts  in  the  case,  the  plaintiff  is  not  at  liberty  to 

Sive  them  in  evidence  upon  this  state  of  the  pleadings,  as  an  answer  to  the 
efendants'  pleas ;  but  that,  if  he  intended  to  avail  himself  of  them  for  the 
purpose  of  converting  an  act,  legal  in  itself,  into  an  illegal  act,  he  was  bound  by 
the  rules  of  pleading  to  have  replied  those  facts  specially.  And  we  are  of  that 
opinion.  The  traverse,  <ie  injuria  sud  propria  absque  residuo  *  causa,  puts 
p^qoiTn  nothing  in  issue,  but  each  and  every  fact  alleged  in  the  special  plea,  and 
I-  -J  '^'not  admitted  in  the  replication.  In  this  case  it  puts  nothing  in  issue 
but  whether  the  assault  and  imprisonment  mentioned  in  the  plea  were  committed 
under  color  of  the  writ  and  warrant  or  not.  It  is  true,  that  under  the  authority 
of  the  case  of  Lucas  v.  Nockells,  10  Bingh.  155,  the  plaintiff  may  show  under 
that  traverse,  that  the  sheriff  did  not  act  under  the  writ  at  all ;  that,  although 
he  had  it  in  his  possession,  he  acted  at  the  time  for  a  purpose,  and  with  an 
object  entirely  distinct  from  the  execution  of  the  writ,  and  that  he  only  avails 
himself  of  it  at  the  trial,  as  an  excuse  for  an  illegal  act.  But  there  is  no  au- 
thority in  that  case  or  any  other,  that  where  the  sheriff  has  really  acted  under 
the  writ  at  the  time,  and  avails  himself  of  it  in  his  plea,  the  plaintiff  shall  be 
at  liberty  under  this  replication  to  give  antecedent  matter  in  evidence  to  render 
the  subsequent  arrest  under  the  writ  illegal.  Such  a  reply,  as  it  appears  to  us, 
confesses  the  arrest  stated  in  the  plea  to  have  been  made  under  the  writ,  but 
avoids  it  by  new  matter  of  fact ;  and,  therefore,  like  any  other  matter  of  con- 
fession and  avoidance,  must  be  specially  pleaded. 

It  is  well  established,  that  where  the  plaintiff  seeks  to  avoid  any  legal  excuse 
for  a  trespass,  by  showing  matter  subsequent  which  makes  the  defendant  a  tres- 
passer ab  initio,  he  is  bound  to  plead  such  matter,  and  cannot  take  advantage  of 
it  under  the  general  traverse,  de  injurii,  &c.  (see  the  authorities  collected  in  1 
Saund.  300  d,  in  note) ;  and  the  case  appears  to  us  to  be  the  same  upon  prin- 
ciple, whether  the  act  done  by  the  defendant  is  precedent  or  subsequent  to  the 
execution  of  the  writ ;  and  the  reason  is  undoubtedly  the  same  in  each  case,  viz., 
that  the  defendant  ought  not  to  be  taken  by  surprise  at  the  trial. 

Upon  the  ground,  therefore,  that  the  present  damages  are  entire  for  the  whole 
r*38S1  ^'^P^^^  committed,  and  that  '^the  plaintiff  is  not  entitled  upon  the  pre- 
1-  -J  sent  state  of  the  pleadings,  to  recover  such  damages  for  the  arrest  and 
imprisonment  which  actually  took  place  under  the  writ,  we  think  there  must  be 
a  new  trial  to  ascertain  the  amount  of  damages  for  the  taking  to  the  police 
station,  which  forms  the  preceding  illegal  arrest  and  imprisonment,  in  case  the 
jury  shall  be  of  opinion  that  such  previous  illegal  arrest  is  brought  home  to 
the  sheriffs.  And  we  think  the  costs  of  the  former  trial  should  abide  the  event 
of  the  second.  Rule  absolute. 
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DENNETT  «.  PASS  and  BARTON.    Nov.  25. 

A  rent  charge  is  eztingoiabed  by  a  devise,  to  the  grantee,  of  part  of  the  land  oat  of 
which  the  rent  charge  issues,  notwithstanding  the  devise  is  expressly  made  over  and 
aboYe  the  rent  charge. 

2.  When  a  charge  on  the  land  is  clear,  and  upon  the  construction  of  a  will  it  is  doubtful 
whether  or  not  the  testator  meant  to  transfer  the  charge  from  the  realty  to  the  per- 
sonalty, it  will  be  held  to  conUnue  a  charge  on  the  land. 

This  was  an  action  of  replevin  tried  before  Batlet,  B.,  Chester  spring  as- 
sizes, 1833,  when  a  yerdict  was  found  for  the  defendants,  subject  to  the  opinion 
of  the  Court  upon  the  following  case : — 

The  declaration  was  for  the  taking  the  goods  and  chattels  of  [the  plaintiff 
in  the  township  of  Thelwall,  in  the  parish  of  Runcorn,  and  county  of  Chester. 
There  were  two  avowries  by  the  defendant  Mary  Barton,  in  her  own  right,  and 
the  defendant  Pass  as  her  bailiff.  The  first  avowry  justified  the  taking  as  for  a 
distress  for  six  jears'  arrears  of  an  annuity  or  rent  charge  of  200^.  issuing  out 
of  the  places  in  which,  &c.,  among  other  property,  and  alleged  to  be  due  to  the 
said  defendant  Mary  Barton,  by  virtue  of  a  settlement  in  bar  of  dower  executed 
by  her  husband  Thomas  Pickering,  in  1775,  with  power  to  enter  on  nonpayment. 
The  second  avowry  justified  the  taking  as  for  a  distress  for  six  years'  arrears 
*of  an  annuity  or  rent  charge  of  20/.  issuing  out  of  the  same  property,  r^oogi 
and  alleged  in  the  like  manner  to  be  due  to  the  defendant  M.  Barton,  *-  ^ 
'  under  the  will  of  her  husband.  The  plaintiff  by  his  pleas  in  bar  denied  that 
M.  Barton  was  seised  of  the  annuities. 

Thomas  Pickering  being  seised  in  fee  of  the  premises,  on  the  9th  and  10th  of 
May,  1775,  by  deed  of  settlement  and  jointure,  in  bar  of  dower,  conveyed  all  his 
manor,  lands,  &c.,  in  Chester  and  Lancaster  to  S.  Egerton  and  J.  Way,  to  various 
uses  during  his  life,  and  after  his  decease,  to  the  use,  intent,  and  purpose,  that 
Mary  Pickering,  if  ahe  survived  him,  should  receive  an  annuity  of  200/.  a  year 
for  life,  payable  out  of  and  chargeable,  and  charged  upon  the  said  manor  and 
lands,  &c.,  in  the  name  and  in  nature  of  a  jointure  in  bar  of  dower,  with  power 
of  entry  to  M.  P.  in  case  the  annuity  should  be  in  arrear :  subject  thereto,  to 
the  use  of  such  children  as  the  said  T.  P.  should  by  deed  or  will  appoint ;  and  in 
default  of  appointment  by  him,  as  M.  P.  should  appoint :  in  default  of  appoint- 
ment by  either,  equally  amongst  the  children  ;  and  in  default  of  issue,  to  such 
uses  as  T.  P.  should  by  deed  or  will  appoint,  with  ultimate  remainder  in  fee 
to  T.  P.  and  power  to  T.  P.  to  cbarge  by  deed  or  will  to  the  amount  of  15,000/. 
subject  to  the  annuity. 

In  June,  1775,  T.  P.  by  his  will, — ^reciting  that  he  had  conveyed  all  his  real 
estates  at  Thelwall  and  elsewhere  in  the  county  of  Chester  and  Lancaster,  unto 
S.  Egerton  and  J.  Way,  upon  the  trusts,  and  to  and  for  the  purposes  therein 
mentioned,  with  a  power  to  raise  and  appoint  any  sum  or  sums  of  money  not 
exceeding  15,000/.,  or  annuities  as  therein  mentioned,  to  be  paid  and  applied  by 
the  said  o.  Egerton  and  J.  Way,  as  he  should  by  his  last  will  and  testament 
direct  and  appoint, — ''  charged  all  his  real  estates,  except  the  house  and  pre- 
mises given  to  his  wife  for  life,  with  the  payment  of  the  sums  of  money  and 
annuities  mentioned  in  his  will ;  and  directed  his  trustees  to  raise  those  sums  of 
*money  and  annuities  by  mortgage ;''  and,  first,  an  annuity  of  20/.  to  ptcoQAi 
his  wife,  M.  P.,  for  life,  over  and  above  what  he  had  already  settled  ^  ^ 
upon  her.  Ho  then  devised  to  his  wife  his  mansion-house  at  Thelwall  for  life; 
and  also  the  lands  and  premises  that  he  then  occupied  there,  being  about  six  or 
seven  fields. 

By  a  codicil  of  the  5th  of  December,  1775,  after  revoking  a  devise  of  his  real 
estate  to  T.  P.  of  C,  and  subject  to  the  specific  and  pecuniary  legacies  in  and  by 
his  said  will,  and  in  that  codicil  bequeathed,  and  not  thereby  revoked,  he  gave 
and  bequeathed  all  the  rest,  residue,  and  remainder  of  his  personal  estate  unto 
his  nephew  H.  P.,  to  and  for  his  own  proper  use  and  benefit;  but  if  his  personal 
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estate  and  effectSy  not  specificallj  be<}aeathed,  shoald  be  insufficient  to  pay  all 
hia  JQst  debts,  fnneral  expenses,  and  the  pecuniary  legacies  thereinbefore  in  his 
said  will  mentioned,  and  in  case  he  should  happen  to  die  without  issue,  or  there 
being  such,  they  should  happen  to  die  without  issue,  he  saye  and  devised  all 
that  his  manor  or  lordship  of  Tbelwall,  and  all  and  eyery  his  messuages,  lands, 
tenements,  and  hereditaments,  situate,  lying  and  being  in  Thelwall  aforesaid,  or 
elsewhere,  and  every  part  and  parcel  thereof,  with  their  and  every  of  their  ap- 
purtenances, subject  to  the  provisions  which,  in  and  by  the  said  will,  he  had 
made  for  his  loviog  wife,  to  the  several  uses,  intents,  and  purposes  thereinafter 
mentioned ;  that  is  to  say,  to  the  use  of  his  said  nephew,  H.  P.,  for  life,  remain- 
der to  his  issue  in  tail,  with  power  to  H.  P.  to  jointure  :  so  as  such  limitation  or 
appointment  of  such  jointure  should  be  without  prejudice  to  the  provision  which, 
in  and  by  his  said  will,  he  had  made  for  his  loving  wife. 

By  a  second  codicil,  he  provided  that  as  he  had  left  his  dear  Mrs.  Pickering 
the  hall  of  Thelwall,  and  all  the  lands  he  then  held,  for  her  life ;  and  as  it  was 
r^39l1  °^^  intended  she  should  cut  down  any  timber  on  the  premises,  *bo  it  was 
^  -'  his  will  and  intention  that  she  should  have  timber  from  the  premises 
she  was  to  occupy,  or  any  other  part  of  the  estate,  for  gates  and  stiles,  or  to 
repair. 

On  the  23d  of  July,  1776,  the  said  Thomas  Pickering  died,  without  having 
altered  or  revoked  thei  said  will  and  codicils,  leaving  his  wife,  the  defendant, 
who  afterwards,  by  another  marriage,  became  M.  Barton,  him  surviving  and 
without  issue. 

After  his  death,  the  defendant,  M.  Barton,  entered  into  or  continued  in  pos- 
session under  and  by  virtue  of  the  said  devise  of  the  mansion-house  and  out- 
houses at  Thelwall,  which  the  testator  lived  in  at  the  time  of  making  his  will, 
with  the  garden,  orchard,  fields,  and  also  the  lands  and  premises  which  the 
testator  occupied  at  the  time  of  making  his  said  will,  being  about  six  or  seven 
fields,  and  took  and  enjoyed  the  rents  and  profits  from  thence  hitherto. 

The  mansion-house  and  premises  were,  and  still  are,  a  part  of  the  said  manor 
or  estate  of  Thelwall,  upon  which  the  said  annuity  of  200/.  was,  by  the  said 
indentures  of  lease  and  release,  charsed.  No  payment  had  been  made  for  the 
six  years  preceding  the  distress,  to  the  defendant  Mary  Barton,  in  respect  either 
of  the  said  annuity  of  200/.,  or  of  the  said  annuity  of  20/. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  said  annuity  or 
rent-charge  of  200/.  was  extinguished  by  the  devise  to  the  said  M.  Barton  of  a 
part  of  the  premises  upon  which  the  annuity  was  charged,  or  out  of  which  the 
rent-charge  was  to  issue ;  and  by  the  acceptance  of  M.  Barton  of  that  devise. 

If  the  Court  should  be  of  opinion  that  the  annuity  was  not  extinguished, 
then  the  verdict  was  to  stand  for  the  defendant's  arrears  of  1,200/. ;  but  if  the 
r*3Q21  ^^^^  should  be  of  opinion  that  the  annuity  was  extinguished,  then  *a 
I-  -*  second  question  arose,  whether  the  defendants  were  justified  in  making 
the  distress  in  respect  of  the  annuity  of  20/.  granted  to  the  defendant,  M.  Bar- 
ton, by  the  above  recited  will  and  codicils ;  and  if  the  Court  should  be  of  that 
opinion,  the  verdict  was  still  to  stand  for  the  defendants,  but  the  arrears  were 
to  be  reduced  to  120/.  If  the  Court  should  be  of  a  contrary  opinion,  the  ver- 
dict entered  for  the  defendants  was  to  be  set  aside,  and  a  verdict  entered  for  the 
plaintiff,  with  3/.  damases. 

This  case  was  argued  twice.  In  Trinity  term,  by  <7.  Jervisj  for  the  avow- 
ant, and  Lloyd  for  the  plaintiff;  and  in  Michaelmas  term,  by  TVuidfy,  Seijt, 
for  the  avowant,  and  Lh^^d  for  the  plaintiff. 

Arguments  for  the  avowant. — The  200/.  annuity  was  not  extinguished  by  the 
devise  of  a  portion  of  the  land  on  which  it  was  charged.  It  is  true,  that  if  a 
party  who  has  a  rent-charge  issuing  out  of  land  purchase  any  part  of  the  land, 
the  rent-charge  is  said  by  Littleton  to  be  extinguished :  Lit.  s.  222.  But  the 
word  purchase,  though  said  by  the  text-writers  to  include  all  modes  of  acquisi- 
tion except  descent,  could  not  have  been  used  by  Littleton  in  so  wide  a  sense, 
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bat  mast  ratber  bave  been  applied  to  oonvejanoes  arising  exclorivelj  oat  of  th« 
spontaoeons  act  of  tbe  party.  A  devise  was  not  a  mode  of  oonveyanoe  known 
at  common  law ;  and  it  transfers  the  estate  partly  by  operation  of  law  and  partly 
by  act  of  tbe  party ;  for  to  some  parposes  the  estate  is  in  the  devisee  before  ac- 
ceptance. Now,  in  dower,  the  act  of  the  widow  concars  with  the  act  of  law, 
and  yet  the  incidence  of  dower  does  not  extinguish  a  rent-charge  belonging  to 
the  widow :  Go.  Lit.  150  a ;  the  rent-charge  shall  be  apportioned.  And  other 
instances  are  pointed  oat  by  Lord  Coke,  where  the  rent  shall  be  ^portioned| 
notwithstanding  a  part  of  the  land  come  to  the  owner  of  the  rent  partly  by  hia 
own  act :  Co.  Lit.  147,  b ;  148,  a ;  *Bao.  Abr.  Bent,  N.  A  devise  is  taken  as  r^ogo-i 
a  benevolence :  Yemon's  case,  4  Rep.  3 ;  all  the  devisee  does  is  to  oon*.  ^  ^ 
car.  The  devise  is  not  pleaded  with  an  acceptance;  it  is  complete  anless  the 
devisee  refnses.  In  Knight  v,  Calthorpe,  1  Vcm.  847,  and  Slatter  v.  Buck, 
Moseley,  256,  the  heir  applied  for  relief  against  a  jointress,  onder  oiroamstanoes 
like  the  present,  and  was  refased. 

And  this  is  not  so  mach  a  rent-charge  as  a  rent  in  liea  of  dower.  Lord 
Coke  says  a  rent-charge  is  aeunst  oommon  right,  and  most  be  strictly  pnrsaed ; 
it  is  opposed  to  rent  service ;  oat  a  rent  for  jointure  stands  on  the  same  footing 
as  dower,  which  is  favored  in  law. 

Secondly,  it  is  clear  that  the  devisor  did  not  intend  that  this  annuity  should 
be  extinguished.  The  devise  is  expressly  given  over  and  above  what  is  pro* 
vided  by  the  settlement.  The  power  of  charging  the  land  was,  in  its  creation, 
subject  to  the  wife's  annuity :  the  testator  devises  under  the  power,  and  he 
could  only  charge  subject  to  the  power.  The  will  is,  in  fact,  only  the  execu- 
tion of  the  power,  and  so,  may  be  said  to  form  part  of  the  original  deed  :  VeiiK 
ables  v.  Morris,  7  T.  R.  347. 

At  all  events,  the  devise  was  a  re-grant  of  the  annuity.  Lord  Goks  says 
(Co.  Lit.  147,  d),  '^  If  the  grantee  of  a  rent-charge  purchase  parcel  of  the  land, 
and  the  grantor  by  deed  reciting  the  said  purchase  of  part,  granteth  that  he  may 
distreyne  for  the  same  rent  in  tbe  residue  of  the  land,  this  amounteth  to  a  new 
grant,  and  the  same  rent  shall  be  taken  for  the  like  rent,  or  the  same  in  quan- 
tity. And  so  it  is  if  a  man  by  deed  granteth  a  rent-charge  out  of  his  land  to  a 
man  for  life,  and  granteth  further  by  the  same  deed  that  he  and  his  heires  may 
distreyne  in  the  land  for  the  same  rent,  this  amounteth  to  a  new  grant  of  a  rent 
in  fee  simple." 

As  to  the  annuity  of  20/.,  the  objection  of  extinguishment  *does  not  r^oQii 
arise,  the  charge  being  on  property  other  than  that  devised  to  the  wife.  ^        ^ 

Arguments  for  the  plaintiff. — ^The  devisee  was  a  purchaser  in  the  ordinary 
sense  of  the  word.  She  was  not  bound  to  take  possession,  and  by  electing  to 
take  under  the  will  she  took  by  her  own  act,  and  not  by  operation  of  law. 

As  to  the  devisor's  intention,  it  is  immaterial  what  his  intention  was.  The 
question  is,  what  are  the  lesal  rights  of  the  parties  after  the  annuitant  has  taken 
as  a  purchaser,  part  of  the  lands  charged.  And  the  devise  does  not  iH[>pear  to 
have  been  made  under  the  power  in  ^e  marriage  settlement ;  for  that  settle- 
ment  contains  a  power  to  charge  and  a  power  to  devise ;  the  testator,  in  his 
will,  recites  the  power  to  charge,  and  charges,  but  does  not  advert  to  the  power 
to  devise. 

Nor  can  the  devise  be  construed  as  a  re-grant  of  the  annuity  for  which  the 
defendants  have  avowed ;  that  annuitv  is  described  in  the  avowry  as  an  annuity 
charged  on  all  the  testator's  lands,  whereas  tbe  re-grant  now  set  up  is  a  ^grant 
of  an  annuity  charged  on  all  the  testator's  lands,  minus  that  portion  of  them 
devised  to  the  avowant. 

With  respect  to  the  aunoity  for  20/.,  it  is  a  charee  on  the  personalty  and  not 
on  the  land.  By  the  power  in  the  marriage  settlement,  the  devisor  had  an 
alternative,  either  to  charge  the  land,  or  raise  15,000/.  in  a  gross  sum  :  having 
adverted  to  that  power,  having  directed  his  trustees  to  raise  the  annuity  by 
mortgage,  and  having  given  no  power  of  distress,  he  must  be  taken  to  have  in- 
tended a  charge  on  the  personalty  :  Marnell  v.  Blake,  4  Dow.  P.  C.  248. 
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In  leply  ifc  was  urged,  that  the  langaage  of  the  pleadings  did  not  ezolnde  the 
sapposition  of  a  re-grant,  for  the  avowry  set  out  the  original  deed  of  settle- 
r*3051  ^^^^  I  *^^  *^^^  ^'^^  being  the  execution  of  the  power  given  by  the 
^  -'  deed|  operated  upon  all  the  lands  the  testator  had  at  the  time  of  its  exe- 
cution. 

As  to  the  annuity  for  201,,  it  was  expressly  charged  on  the  land ;  the  direc- 
tion to  mortgage  was  only  by  way  of  farther  security.  Distress  is  iocideot  to 
such  a  cbargOi  whether  expressed  in  the  devise  or  not;  Buttery  v.  Robinson,  3 
Bing.  392.  Our.  adv.  vuU. 

TiNDAL,  C.  J.  The  questions  which  have  been  argued  in  this  case  are  two : 
one,  whether  Mary  Barton,  the  avowant,  was  seised  of  the  annuity  or  yearly 
rent-charge  of  200/.  per  annum  for  her  life,  at  the  time  of  the  distress  made; 
the  other,  whether  she  was  seised  of  the  annuity  or  yearly  rent-charee  of  201. : 
both  which  questions  are  raised  by  traverses  for  that  purpose,  in  the  pleas  in 
bar  by  the  plaintiff  to  the  avowries. 

As  to  the  annuity  or  rent-charge  of  200/.,  the  (question  is,  whether  it  is 
extinguished  by  the  devise  to  the  grantee  of  the  annuity  of  part  of  the  land  out 
of  which  such  annuity  or  rent-charge  ^sues,  coupled  with  the  acceptance  of  such 
devise.  And  we  are  of  opinion  that  snob  is  the  necessary  legal  consequence  to 
be  drawn  from  the  facts  stated  in  the  case. 

By  the  settlement  made  in  May,  1775,  }the  avowant,  then  the  wife  of  Mr.  Pick- 
ering, became  seised  for  the  term  of  her  natural  life  of  a  rent-charge  or  annuity 
of  200/.  per  annum  issuing  outjiSf  the  manor  of  Thelwall,  and  the  lands  belong-  ' 
ing  to  the  same ;  and  under  the  will  of  the  settlor,  who  died  within  a  year  after  the 
settlement  made,  she  became  entitled  for  the  term  of  her  natural  life,  to  the 
mansion-house  at  Thelwall  and  the  lands  occupied  therewith,  being  part  of  the 
r*ftQAi  premises  out  *of  which  the  rent-charge  issued,  into  which  she  entered 
L  ^^''J  after  her  husband's  death. 

The  rule  of  law  is  laid  down  in  Lit.  s.  222,  in  these  terms, ''  If  a  man  hath 
a  rent-charge  to  him  and  his  heirs,  issuing  out  of  certain  land,  if  he  purchase 
any  parcel  of  this  to  him  and  his  heirs,  all  the  rent-charge  is  extinct,  and  the 
annuity  also,  because  the  rent-charge  cannot  by  such  manner  be  apportioned.'' 
And  the  reason  of  this  rule  of  law  is  very  fully  explained  by  Lord  Chief  Baron 
Gilbert,  upon  feudal  principles.     See  his  Treatise  on  Rents,  p.  151. 

On  the  part  of  the  avowant  it  is  contended,  that  the  present  case  does  not 
fall  within  the  principle  above  laid  down,  upon  several  grounds.  In  the  first 
place  it  is  said,  that  this  is  not  a  purchase  within  the  meanins  of  the  term  in 
the  section  above  referred  to.  But  when  it  is  considered  that  Littleton  has  before,, 
in  sect.  13,  defined  purchase  to  be  **  the  possession  of  lands  and  tenements  that 
a  man  hath  by  his  deed  of  agreement,  into  which  possession  he  cometh  not  by 
title  of  descent  from  any  of  his  ancestors  or  of  his  cousins,  but  by  his  own. 
deed }"  and  when  Lord  Chief  Justice  Cork,  in  his  commentary  on  that  section, 
explains  it  to  be  '<  always  intended  by  title,  and  most  properly  by  some  kind  of 
conveyance,  either  for  money  or  some  other  consideration,  or  Jreely  of  gift; /or 
thai  if  in  law  alao  a  purchase"  there  is  no  ground  for  contending  that  a  devisee 
who  enters  and  enjoys  the  sabject-matter  of  the  devise  can  be  any  other  than  a 
purchaser  within  the  meaning  of  the  section  first  above  referred  to.  And  again, 
Littleton  himself,  in  sect.  224,  takes  the  express  distinction  between  the  case 
where  the  land  comes  to  the  grantee  by  his  own  act,  and  where  by  descent  and 
by  course  of  law ;  in  which  latter  case  the  rent-charge  shall  be  apportioned. 
AjA  as  to  the  cases  cited  by  the  avowant's  counsel  from  1  Yem.  and  from 
r^3971  ^^'^^^y'B  Reports  they  *were  not  cases  where  the  heir  or  devisee  of  the 
^  -'  land  chose  to  stand  upon  the  strict  legal  doctrine  of  extinguishment,  but 
applied  to  the  court  of  equity  for  aid  and  assistance  against  the  jointress,  which 
was  refused  bv  that  Court. 

It  is  argued  in  the  second  place,  that  the  devise  of  the  land  is  expressly  made 
over  and  above  the  rent-charge ;  and  that  such  intention  of  the  devisor  ought 
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to  prevail ;  bat  the  qnestion  before  ng  ig  not  a  qnestion  of  intention,  bnt  a  ques- 
tion as  to  the  strict  legal  rights  of  the  parties  nnder  the  circnmstanees  of  the 
case. 

It  is  then  argaed,  that  the  devise  is  made  under  a  power  given  nnder  the 
same  settlement  which  creates  the  rent-char^,  and  it  is  urged  that  the  case 
must  be  considered  the  same  as  if  the  provisions  of  the  will  made  in  execution 
of  the  power  had  been  inserted  in  the  settlement  itself;  in  which  case  it  is  con- 
tended, that  if  the  grant  of  the  rent-charge,  and  the  conveyance  of  part  of  the 
land  out  of  which  such  rent-charse  issues,  had  been  by  the  same  deed,  no 
extinguishment  could  reasonably  be  supposed  to  take  place.  No  authority 
is  cited  for  this  position ;  and  even  admitting  the  law  to  be  correctly  stated, 
upon  reference  to  the  will,  the  devise  in  question  does  not  appear  to  be  made 
under  the  power  of  appointment  reserved  to  the  settlor  in  the  event  of  his  dying 
without  issue,  but  to  take  efifect  out  of  the  ultimate  remainder  in  fee  limited  to 
him  by  the  settlement :  for  the  power  recited  in  the  will  is  the  power  to  charge, 
and  not  anv  power  to  appoint  by  deed  or  will ;  the  charge  on  the  estate  is  there- 
fore made  in  execution  of  the  power  so  recited,  but  the  devise  of  the  lands  is 
not  made  under  any  power  at  all,  but  is  a  direct  devise  of  the  land  itself. 

It  is  urged  lastly,  that  whatever  may  be  the  effect  of  the  devise  as  to  creating 
an  extinguishment,  yet,  the  will  is  in  effect  a  re-grant  of  the  rent-charge  of  200/., 
as  *it  treats  that  rent-charge  as  still  actually  subsisting;  for  the  devise  r^cogoi 
of  the  rent-charffe  of  20^.  is  expressed  to  be  '^  over  and  above  what  I^  -' 
have  already  settled  upon  her."  But  it  is  unnecessary  to  determine  whether 
such  construction  of  the  will  can  be  sustained  or  not ;  for  if  that  construction  be 
adopted,  still  the  rent-charge  of  200/.  per  annum  cannot  be  supposed  to  issue 
out  of  those  lands  which  by  the  will  are  expressly  devised  to  the  wife,  but  out 
of  the  residue  of  the  lands  from  which  it  was  made  to  issue  in  its  original  crea- 
tion. It  is  not,  therefore,  the  rent-cbaree  described  in  the  avowry,  which  is 
made  to  issue  out  of  the  manor  and  all  the  lands  of  Tbelwall,  for  it  issues  out 
of  the  manor  and  all  the  lands,  with  the  exception  of  those  devised  to  the  widow 
of  the  testator. 

As  to  the  annuity  of  200/.,  therefore,  we  think  the  issue  upon  the  seisin  of 
the  rent-charge,  as  taken  upon  these  pleadings,  ought  to  be  found  for  the  plain- 
tiff. 

As  to  the  rent-charge  of  20/.  first  devised  by  the  will  of  Thomas  Pickering, 
inasmuch  as  the  devise  is  so  worded  as  to  make  the  rent  issue  out  of  all  the 
lands,  save  and  except  those  devised  by  the  same  will  to  the  wife,  it  is  free 
from  the  objection  taken  as  to  the  rent^harge  of  200/.  But  the  objection  taken 
to  the  seisin  of  this  rent-charge  is,  that  although  at  first  it  is  made  a  charge 
upon  the  realty,  yet  the  proper  construction  of  the  codicils  to  the  will  is,  to 
transfer  it  from  the  realty  to  the  personal  estate.  We  think,  however,  this  is 
far  from  being  clear ;  the  construction  of  the  will  being  quite  compatible  with 
the  continuance  of  the  rent-charge  of  20/.  per  annum  as  a  charge  upon  the  land. 
Inasmuch,  therefore,  as  the  original  charge  on  the  land  is  clear,  and  the  exemp- 
tion of  the  land  from  this  charge,  and  the  transfer  of  it  to  the  personalty  is  sub- 
ject to  considerable  doubt  and  difficulty,  we  think  it  must  be  held  still  to  con- 
tinue a  charse  upon  the  land. 

*The  result  is,  that  we  think  judgment  ought  to  be  given  for  the  pMggi 
plaintiff,  on  the  issue  raised  as  to  the  seisin  of  the  200/.  rent-charge ;  ^  ^ 
but  for  the  avowant,  as  to  the  rent-charge  for  20/.  per  annum. 

Judgment  accordingly. 

BEDFORD  and  Others,  Assignees  of  DANIEL  AUSTIN,  a  Bankrupt,  v. 
BRUTTON  and  Others.    Nov.2&. 

Plaintiff  and  defendants  were  members  of  a  joint  stock  company ;  plaintiff  agreed  to 
demise  land  to  defendants  as  trastoes  for  the  company ;  defendants  covenant^  to  pay 
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him  rent;  ftnd  by  a  separate  deed,  plaintiff  and  the  other  members  of  the  company 
eoTenanted  to  indemnify  the  defendants  for  aots  done  by  them  as  trustees : 
Held,  that  plaintiff,  notwithstanding  he  was  a  member  of  the  company,  might  sue 
defendants  on  their  oorenant. 

Covenant.  The  plaintiffs,  as  assignees  of  Austin,  declared,  that  by  an 
indenture  of  the  25th  of  July,  1827,  l^tween  Austin  of  the  one  part,  and  the 
defendants  and  Henry  Parry,  deceased,  of  the  other, — after  reciting  that  the 
defendants  and  Parry  on  behalf  of  themselves  and  the  other  members  of  a  society 
called  the  British  Building  Society,  had  agreed  with  Austin  to  take  on  lease  a 
parcel  of  ground  describea  in  the  indenture,  to  build  forty  houses  on,  according 
to  the  stipulations  thereinafter  contained, — Austin  covenanted  with  the  defen- 
dants and  Parry,  that  when  the  houses  should  be  built  to  the  approbation  of 
Austin,  he  would,  at  the  request  of  the  other  parties  to  the  indenture,  grant  a 
lease  of  the  land  and  erections  to  such  persons  as  they  or  the  major  part  of  the 
members  of  the  society,  for  the  time  being,  should  require,  at  certain  rents 
therein  specified :  that  in  consideration  of  the  premises  the  defendants  and 
Parry  covenanted  with  Austin  to  pay  him  the  rents  until  the  leases  should  be 
granted :  that  by  virtue  of  the  indenture  the  defendants  and  Parry  entered  into 
the  premises;  but  before  the  leases  were  granted,  or  ought  to  have  been  granted, 
fidled  to  pay  the  rents. 

r*4001  '^^  defendants  set  out  the  indenture  upon  oyer,  by  *which  it  appeared 
■-  ^  that  there  was  a  proviso  for  re-entry  by  Ausdn,  in  case  the  buildings 
were  not  finished  by  a  certain  specified  time ;  and  also  that  Austin  should  resume 
a  portion  of  the  land  and  make  a  corresponding  abatement  in  the  rents  if 
forty  shares  in  the  society  were  not  taken  within  a  given  period.  They  then 
pleaded  that  by  another  deed  of  the  same  date  with  the  former,  and  made 
between  the  defendants  and  Parry  of  the  one  part,  and  Austin,  and  the  several 
other  persons  whose  names  and  seals  were  thereto  subscribed  and  set,  of 
the  other  part,  and  also  by  certain  articles  of  agreement  (set  out  in  the 
plea  and  referred  to  and  confirmed  by  the  deed),  Austin  and  the  several 
other  persons  mentioned  in  that  deed,  had  formed  themselves  into  a  society 
called  the  British  Building  Society,  for  the  purpose  of  erecting  a  number 
of  houses,  not  exceeding  forty,  to  be  paid  for  out  of  a  fund  to  be  raised  by 
the  monthly  subscriptions  of  the  members :  that  Austin  had  agreed  to  demise 
the  land  on  which  the  houses  were  to  be  built,  at  certain  stipulated  rents, 
to  be  paid  at  certain  stipulated  times ;  and  that  the  agreement  for  the  leases 
should  be  made  to  and  executed  by  the  trustees  of  the  society  in  trust  for 
the  benefit  of  the  members  thereof,  until  the  completion  of  the  same :  that 
the  deed  contained  a  covenant  on  the  part  of  all  the  members  of  the  society, 
that  for  the  better  indemnifying  the  trustees,  each  of  the  members  would,  when 
called  upon  at  their  general  meetings  (to  be  held  quarterly),  do  and  perform 
all  such  acts  as  might  be  necessary  for  indemnifying  the  trustees  from  all  loss 
and  damage  they  might  sustain  in  execution  of  the  trusts. 

The  plea  then  averred,  that  the  society  in  the  indenture  in  the  plea  men- 
tioned,  and  the  society  in  the  articles  of  agreement  in  the  plea  mentioned,  were 
one  and  the  same  society ;  that  Austin  was,  during  all  the  time  aforesaid,  a 
r*40l1  "'^^^'^^  thereof;  and  that  the  defendants  *and  Parry  entered  into  and 
■-  -'  made  the  covenants  in  the  declaration  mentioned,  by  and  on  behalf  of 
themselves  and  Austin  and  others,  the  members  thereof  as  aforesaid,  and  for 
their  use  and  benefit,  and  at  their  request  and  not  otherwise. 

In  a  second  plea  the  defendants  uleged,  that  at  the  time  of  the  makine  the 
indenture  in  the  declaration  mentioned,  Austin  was  a  member  of  the  Building 
Society  in  the  declaration  mentioned,  and  held  and  was  possessed  of  divers,  to 
wit^  four  shares  therein  :  that  the  defendants  made  and  entered  into  the  several 
covenants  therein  contained  by  and  on  behalf  of  themselves  and  Austin  and 
others  the  members  thereof,  and  aa  trustees  for  themselves  and  Austin  and  the 
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other  persons  as  aforesaid,  and  not  otherwise :  and  that  Austin  and  the  said 
other  persons  were  jointly  liable  with  the  defendants  to  pay  the  damages,  if  anj^ 
to  be  recovered  by  reason  of  the  alleged  breach  'of  the  said  covenant  in  the 
declaration  mentioned. 

The  last  plea  stated,  that  the  defendants  and  Anstin  were,  among  others, 
members  and  shareholdeni  of  the  British  Building  Society  in  the  declaration 
mentioned ;  that  the  defendants  were  duly  chosen  and  appointed  trustees  bj 
and  on  behalf  of  Austin  and  the  several  otiier  members  of  the  said  society ; 
and  that  the  defendants  executed  the  indenture  in  the  declaration  mentioned, 
as  such  trustees :  that  by  a  certain  indenture  made  and  entered  into  on  the 
25th  of  July,  1827,  between  the  defendants  of  the  one  part,  and  Austin  and 
the  several  other  persons  whose  names  and  seals  were  thereunto  subscribed 
and  set,  of  the  other  part,  Austin  did,  for  himself,  his  executors,  adminis- 
trators, and  assigns,  covenant,  promise,  declare,  and  agree,  with  and  to 
the  defendants,  their  executors,  administrators,  and  assigns,  that,  for  the 
better  protecting  and  indemnifying  the  trustees  of  the  society  from  and 
against  all  costs,  damages,  and  expenses  which  they  or  any  or  either  of  them 
might  be  put  to  in  and  about  the  execution  of  the  trusts  thereby  reposed  io 
them,  *he  would,  when  called  upon  at  any  of  their  general  meetings,  r^Anoi 
do  and  perform  all  such  acts  as  might  be  necessary  fiilly  and  com-  ^  -^ 
pletcly  to  indemnify  the  said  trustees  from,  all  loss  or  damage  they  might 
sustain  or  be  put  to  in  and  about  the  execution  of  the  said  trusts.  That  the 
damages  sought  to  be  recovered  by  reason  of  the  supposed  breach  of  covenant  in 
the  declaration  mentioned  were  incurred  by  them,  if  any,  as  such  trustees  as 
aforesaid  within  the  true  intent  and  meaning  of  the  said  indenture. 

Upon  demurrer  by  the  plaintiffii  to  the  first  of  these  pleas,  and  by  the  defen* 
dants,  to  immaterial  replications  to  the  second  and  last, 

R.  V.  RichardSf  for  the  plaintifis,  argued  that  the  pleas  were  ill.  In  order 
to  determine  whether  one  deed  shall  operate  as  a  release  of  another,  we  must 
inquire  whether  the  parties  are  the  same ;  whether  the  damages  to  be  recovered 
are  the  same ;  and  whether  it  was  the  intention  of  the  parties  that  the  deed 
should  80  operate.  2  Wms.  Saund.  47,  b,  note.  Thus,  when  an  obligee  cove- 
nants not  to  sue  stall,  the  obligor,  in  order  to  avoid  circuity  of  action,  may  plead 
the  covenant  as  a  release.  In  Lacy  v,  Killigrew  and  Kynaston,  Holt's  Rep. 
178, 12  Mod.  548, 1  Ld.  Raym.  688,  2  Salk.  575,  a  perpetual  covenant  not  to 
take  advantage  of  a  covenant  was  held  to  operate  as  a  release.  Ghiwden  v. 
Draper,  2  Vcntr.  217  and  Cage  v.  Acton,  12  Mod.  288,  establish  the  same 
principle.  But  in  Dean  v.  Newhall,  8  T.  R.  168,  it  was  held,  that  an  obligee 
might  sue  one  of  two  joint  and  several  obligors,  notwithstanding  a  covenant 
not  to  sue  the  other.  And  in  Hutton  v.  Eyre,  6  Taunt.  289,  a  covenant  not 
to  sue  one  of  two  joint  debtors  was  held  not  to  discharge  the  other.  Solly  v. 
Forbes,  2  B.  &  B.  89,  is  to  the  same  effect.  In  Rose  v.  Poulton,  2  B.  ft  AdoL 
822,  one  of  the  parties  to  a  *deed  was  both  covenantor  and  covenantee ;  but  r^i  aq-i 
upon  his  death,  it  was  held,  that  the  intent  being  clear,  the  surviving  ■-  ^ 
covenantees  might  sue  on  the  deed;  and  Pabke,  J.,  thought  the  action  would 
have  been  maintainable  in  his  life. 

Now,  here  the  deed  on  which  the  action  is  brought  was  executed  on  the  same 
day  as  the  deed  set  up  in  answer  by  the  defendants,  and  it  cannot  be  supposed 
that  so  soon  after  the  execution  of  the  first  deed  for  the  payment  of  rent  till  the 
houses  should  be  built,  the  covenantee  would  release  the  defendants  before  a 
single  stone  was  laid.  On  the  contrary,  the  main  object  of  the  second  deed  was 
to  insure  the  completion  of  the  building,  and  make  the  first  deed  efiisctnal. 

Z<$%,  for  the  defendants.  Upon  the  deeds  set  out' on  oyer,  the  plaintiff  can- 
not have  the  judgment  of  the  Court.  It  is  unnecessary  to  discuss  whether  or 
not  the  second  d^  operated  as  a  defeasance  or  release  of  the  first ;  for  upon 
these  pleadings  it  appears  that  Austin  was  in  partnership  with  the  defendants^ 
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and  that  this  is  in  efiect  an  action  by  one  partner  against  another,  io  recover 
damages  oat  of  the  partnership  fund.  The  second  deed  is  not  pleaded  as  a  re- 
lease, but  merely  to  show  the  existence  of  the  partnership ;  and  whether  it  amounts 
to  a  release  or  not,  the  principle  on  which  a  covenant  not  to  sue  may  be  pleaded 
as  a  release,  applies  here.  Gibbs,  G.  J.,  says  in  Hutton  v.  Eyre,  <'  the  prin- 
ciple on  which  the  covenant  not  to  sne  operates  as  a  release  is,  to  avoid  circuity 
of  action,  but  it  goes  no  farther  ;*'  and  with  a  view  to  avoid  such  circuity,  the 
Court,  in  that  case,  looked  to  the  equitable  situation  of  the  parties.  Here,  if 
Austin  or  his  assignees  were  to  recover  against  the  defendants  for  rent,  the  de- 
fendants would  have  a  cross  action  against  Austin  for  contribution  under  his 
r^4041  ^^^^^^  ^  indemnify  them  as  trustees  for  the  society.  *The  parties  to 
^  -'the  two  deeds  are  substantially  the  same ;  and  so  are  the  damages  to  be 
recorered ;  and  even  in  Rose  v,  Poulton  it  was  held,  that  if  it  had  appeared  the 
plainti£f  must  himself  have  contributed  to  the  damages,  the  action  could  not 
nave  been  sustained.  The  effect  of  the  two  deeds  here  is,  an  engagement  by  a 
company,  of  whom  the  plaintiff  forms  one,  to  pay  him  a  rent  for  mnd  let  by  him 
to  the  company ;  he  is,  therefore,  at  once  suing  himself,  and  seeking  in  an  action 
at  law  to  recover  damages  out  of  a  partnership  fund  in  which  he  is  himself  a 
partner.  But  one  partner  cannot  sue  a  firm  of  which  he  is  a  member.  Bosan- 
quet  V.  Wray,  6  Taunt.  597. 

Again,  the  defendants  have  a  complete  answer  in  a  court  of  Equity ;  and  in 
Bottomley  v.  Brooke,  cited  in  Winch  v,  Eeeley,  1  T.  R.  621,  which  was  debt  on 
bond,  the  defendant  pleaded  that  the  bond  was  given  for  securing  100^.  lent  to 
the  defendant  by  one  E.  Chancellor,  and  was  given  by  her  direction  to  the  plain- 
tiff in  trust  for  her ;  and  that  E.  Chancellor  j^fore  the  action  brought,  was  in- 
debted to  the  defendant  in  more  money  than  the  amount  of  the  bond ;  to  that 
there  was  a  demurrer,  which  was  withdrawn  by  the  advice  of  the  Court.  So 
that  the  Court  there  did  not  look  to  the  person  legally  entitled,  but  to  her  who 
was  beneficially  interested  in  the  bond.  The  authority  of  thb  case  was  after- 
wards recognised  in  Budge  v.  Birch,  cited  in  Winch  v.  Eeeley,  1  T.  R.  621, 
where,  to  debt  on  bond,  the  defendant  pleaded  that  the  bend  was  given  to  the 
plaintiff  in  trust  for  A.,  for  a  debt  due  from  the  defendant  to  A.,  and  that  A.,  at 
the  time  of  exhibiting  the  plaintiff's  bill,  was  indebted  to  the  defendant  in  more 
money.  The  plaintiff  demurred,  and  the  Court,  on  the  authority  of  the  case  of 
Bottomley  v.  Brooke,  held  that  to  be  a  good  plea. 
r*><ARi       *The  same  principle  was  acted  on  in  Ooddard  v.  Hodges,  8  Tyrw. 

TiNDAL,  G.  J.  The  point  raised  upon  the  pleadings  in  the  present  action  is 
this,  that  it  appears  from  the  first  special  plea,  that  the  action  is  virtually  and 
substantially  an  action  of  covenant,  brought  by  the  assignees  of  one  partner, 
who  has  become  bankrupt,  against  three  of  his  partners,  to  recover  damages 
against  them,  to  which  the  plaintiff  himself  must  be  contributory  if  he  succeeds  \ 
and  undoubtedly,  if  this  account  of  the  situation  of  the  parties  is  correct,  the 
action  would  not  be  maintainable  at  law.  But  upon  looking  at  the  deed  upon 
which  the  action  is  brought,  and  the  deed  set  out  in  the  defendant's  plea,  to» 
gether  with  the  articles  referred  to  in  the  latter  deed,  and  which  may  be  considered 
as  incorporated  therein,  we  are  of  opinion  there  is  no  ground  for  the  objection 
which  has  been  made. 

The  deed  upon  which  the  declaration  proceeds,  contains  a  covenant  under  the 
seal  of  the  three  defendants  and  one  Henry  Parry,  since  deceased,  with  Austin 
before  his  bankruptcy,  that  they  would  pay  to  Austin  the  several  yearly  rents 
in  the  indenture  mentioned,  until  he,  Austin,  should  grant  the  leases  which  he 
had  covenanted  by  that  deed  to  grant.  Here,  therefore,  is  an  express  covenant 
for  payment  of  a  certain  sum  under  the  seal  of  the  defendants,  and  it  is  unne- 
cessary to  observe  that  this  forms  the  fit  and  proper  ground  of  an  action  of 
covenant  in  a  court  of  common  laW;  unless  sufficient  matter  is  brought  forwards 
in  Uie  plea  to  avoid  it. 
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Now  the  sabstanoe  of  the  first  plea  is  this,  that  by  another  deed  of  the 
date  with  the  former,  and  *made  between  the  defendants  and  Parry  of  r«iAgi 
the  one  part,  and  Austin  and  the  several  other  persons  whose  names  ^  ^ 
and  seals  were  thereto  subscribed  and  set  of  the  other  part,  and  also  by  certain 
articles  of  agreement  set  out  in  the  plea,  and  referred  to  and  confirmed  by  the 
deed,  Austin  and  the  several  other  persons  mentioned  in  that  deed  had  formed 
themselves  into  a  society  called  the  British  Building  Society,  for  the  purpose  of  ^ 
erecting  a  number  of  houses  not  exceeding  forty,  to  be  paid  for  out  of  a  fund  to 
be  raised  by  the  monthly  subscriptions  of  the  members;  that  Austin  had  agreed  to 
demise  the  land,  on  which  the  houses  were  to  be  built,  on  certain  stipulated 
rents,  and  that  the  agreement  for  the  leases  should  be  made  to  and  executed  by 
the  trustees  of  the  society  in  trust  for  the  benefit  of  the  members  thereof,  untU 
the  completion  of  the  same.  The  deed  set  out  in  the  plea  then  contains  acoTe- 
nant  on  the  part  of  all  the  members  of  the  society,  that,  for  the  better  indemni- 
fying the  trustees,  each  of  the  members  would,  when  called  upon  at  their 
feneral  meetings,  do  and  perform  all  such  acts  as  might  be  necessary  for  in- 
emnifying  the  trustees  from  all  loss  and  damage  they  might  sustain  in  execu- 
tion of  the  trusts. 

The  first  observation  that  arises  on  this  state  of  the  pleadings  is,  that  if  ve 
hold  the  action  to  be  not  maintainable,  we  defeat  the  very  object  and  intention 
of  the  parties.  The  object  was  that  Austin,  who  was  an  equal  contributor  to 
the  common  funds  of  the  society  by  his  monthly  subscriptions,  with  the  other 
members,  and  who,  besides  that  contribution,  gave  up  his  land  for  the  genenl 
purposes  of  the  society,  should  receive  an  annual  remuneration  for  the  use  of 
his  land  in  the  shape  of  rent^  separate  and  distinct  from  his  profits  as  a  mem- 
ber of  the  society;  and  in  order  to  avoid  the  difficulty  of  any  direct  agree- 
ment between  himself  and  each  of  the  other  members,  he  covenants  with  the 
trustees  to  '''grant  the  leases  when  the  houses  shall  be  finished,  and  they  r^jnyi 
covenant  with  him,  on  the  other  hand,  to  pay  certain  annual  sums  in  ^  -' 
the  mean  time.  Unless,  therefore,  some  unanswerable  objection  can  be  brought 
forward  against  the  maintenance  of  this  action  upon  the  covenant,  the  inten- 
tion of  the  parties  will  be  best  effected  by  allowing  it  to  be  maintainable. 
It  is  objected  that  the  damages  recovered  for  the  breach  of  covenant  will  be 
borne  out  of  the  common  fund  in  which  Austin  is  interested.  The  answer  is, 
that  the  damages  are,  in  the  first  instance,  to  be  borne  by  the  defendants,  who 
are  to  be  indemnified  at  a  future  and  uncertain  time  in  such  manner  a^  the 
members  of  the  society,  at  a  general  meeting,  shall  direct.  The  rent  is  re- 
served at  certain  stipulated  times, — the  meetings  of  the  society  are  to  be  held 
quarterly.  It  never  was  intended  that  the  landlord  should  wait  till  the  qoir- 
terly  meeting,  when  the  day  of  payment  occurred  before  it. 

It  is  argued,  that  to  avoid  circuity  of  action,  the  present  action  is  not  mun- 
tainable ;  for  if  the  plaintiffs  recover  on  the  covenant  made  with  Austin,  the 
defendants  may  recover  back  again  from  him  the  damages  they  have  sustained. 
But  this  is  not  so,  for  each  member  has  covenanted  only  to  do  what  he  shall  be 
called  upon  to  perform  at  a  general  meeting,  in  order  to  indemnify  the  trustees. 
The  agreement,  therefore,  between  Austin  and  the  defendants,  differs  from  an 
agreement  between  partners  in  two  important  points — the  damages,  when  re- 
covered by  the  plaintiff,  do  not  go  to  any  partnership  fund,  but  are  bis  own 
separate  property ; — and  his  damages  are  not  to  be  paid  out  of  any  partnership 
fund,  but  by  the  trustees  on  their  personal  contract. 

The  cases  of  Rudge  v.  Birch,  and  Bottomley  v,  Brooke,  referred  to  by  the  de- 
fendants' counsel,  go  no  further  than  this,  that  the  oourta  of  law  will  so  far  take 
notice  of  the  existence  of  a  trust,  as  to  let  in  against  the  plaintiff,  *the  ptciAQi 
trustee,  that  which  would  be  a  valid  defence  against  the  cestui  que  irtui,  ^  ^ 
But  those  cases  have  never  been  extended;  and  they  oertamly  furnish  no 
authority  for  considering  the  cettui  que  trusts  the  defendants  upon  the  record, 
where  such  a  prooeeding  would  defeat  the  whole  object  of  the  parties.    And  the 
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ease  of  Andrews  v.  Ellison,  6  B.  Moore,  199,  is  a  strong  aathority  to  show  that 
this  action  is  maintainable :  there,  in  an  action  of  covenant  upon  a  policy  nnder 
the  seal  of  the  defendants,  it  appeared  upon  the  record,  that  the  defendants  were 
jointly  interested  with  the  plaintiff  in  the  funds  which  were  ultimately  to  satisfy  the 
plaintiff's  loss  by  fire;  and  it  wa«  held  that  the  defendants  were  liable  on  their 
express  ooTcnant  that  the  plaintiff  should  be  entitled  to  a  remuneration  out  of 
the  society's  funds  in  ease  of  loss  by  fire.  Upon  the  whole,  we  think  the  present 
action  maintainable,  and  give  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

BLOUNT  t;.  PEARMAN.    Nbv.  6. 

A  lease  eontalBed  a  demise  of  two  separate  farms,  with  two  habendums  differing  from 
each  other ;  a  reservation  of  a  separate  rent  in  respeot  of  each  farm,  and  separate 
covenants,  some  appljing  to  one  farm  some  to  the  other.  The  lessee  entered  on  the  whole 
at  one  time :  Held,  that  one  ad  valorem  stamp  for  the  amount  of  both  rents  was  suffi* 
dent 

DxBT  by  lessor  against  lessee  for  a  penalty  incurred  by  a  breach  of  covenant.  A 
irerdiot  having  been  found  for  the  plaintiff, 

Ludlow^  Serjt,  moved,  upon  leave  given  at  the  trial,  to  enter  a  nonsuit,  on  the 
r*4091  S^^°^  ^^^  ^^^  lea^a^  'containing  the  covenant  had  no  sufficient  stamp, 
L        ^  and,  therefore,  ought  not  to  have  been  received  in  evidence. 

The  lease  contained  a  demise  of  two  separate  farms,  with  two  hahendutMj 
differing  from  each  other  in  duration;  a  reservation  of  two  distinct  rents— one 
in  respeot  of  each  farm ;  and  separate  covenants,  some  applying  to  one  farm,  and 
some  to  the  other.  The  lessee  entered  on  the  whole  at  the  same  time.  There 
was  one  ad  valorem  stamp,  calculated  upon  the  united  amount  of  the  two 
rente.  ^ 

Ludlow  contended  that  there  should  have  been  two  stamps ;  one  for  each 
of  the  rents  reserved,  which  would  have  yielded  a  larger  amount  of  duty ;  or,  at  all 
events,  the  single  stamp  should  have  been  for  that  larger  amount.  The  lease 
contained  in  effect  two  demises ;  and  if  the  higher  rate  of  duty  might  thus  be 
eludM,  there  would  be  no  limit  to  the  number  of  demises  which  might  be 
oontained  in  a  single  instrument,  for  the  purpose  of  defrauding  the  revenue. 

In  Boase  v.  Jackson,  3  B.  &  B.  185,  where  a  single  stamp  was  held  sufficient 
upon  a  lease  of  a  slate  pit  at  B.  and  stone  quarries  at  C,  there  was  only  one 
habendum  ]  and  in  Boster  v.  Cowling,  7  Bingh.  456,  Aldebson,  J.,  said  the  lease 
was  held  to  be  properly  stamped,  <'  because  it  appeared  that  possession  could 
not  be  given  of  the  stone  quarries  at  the  same  time  with  the  slate  pit,  nor  till 
the  time  mentioned  in  the  lease." 

TiNDAL,  C.  J.  I  am  not  able  to  say,  with  a  sufficient  degree  of  certainty, 
that  the  case  of  Boase  v,  Jackson  has  been  wrongly  decided  \  or,  sufficiently  to 
distinguish  this  case  from  that,  to  grant  a -rule  for  entering  a  nonsuit.  This 
appears  to  me  to  be,  virtually  and  substantially,  one  transaction :  there  is  one 
r*4l01  ^^°^^^^^  ^^^  ^^®  tenant  \  *the  whole  premises  are  demised  together  in 
■-  -'  one  contract,  at  one  and  the  same  time.  It  is  true,  there  are  two  rents 
reserved :  one  in  respect  of  one  part  of  the  promises  demised,  another  in  respect 
of  the  other;  and  that  the  terms  upon  which  these  premises  are  granted,  differ. 
But  I  think  we  should  be  interfering  with  many  transactions  which  are  perfectly 
fair  in  the  ordinary  case  of  landlord  and  tenant,  if  we  were  to  grant  the  rule  on 
that  ground.  It  is  no  uncommon  thing  that  different  parts  of  premises  should 
be  entered  upon  at  different  periods  of  Uie  year, — the  arable  land  at  one  time,  the 
meadow  and  pasture  ground  at  another,  and  the  building  at  a  third ;  and  the 
habendum  is  to  have  and  to  hold  the  arable  from  such  a  time  to  such  a  time, 
and  the  meadow  from  such  to  such  time.  But  unless  the  parties  mean  that 
these  should  be  separate  transactions,  one  stamp  must  be  deemed  sufficient. 

The  rest  of  the  Court  concurring,  a  rule  as  to  this  point  waa         Refused. 
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*REGULA  GENERALIS.  [»4ll] 

Whsbeas  iDOonTeni^nce  hath  arisen  by  reason  of  the  attomeyB  praotimngin 
this  court  not  having  made  any  entry  of  their  admistion  as  attorneys,  and  of  the 
taking  out  of  their  annual  certificates  in  the  book  kept  for  that  purpose  by  the 
clerk  of  the  warrants : 

And  whebbas,  by  the  customs  and  rules  of  this  court  every  attorney  ought 
to  pay  to  the  clerk  of  the  warrants  or  his  deputy,  his  termage  fees,  being  eigbt 
pence  in  every  term,  one  moiety  of  which  forms  the  fund  for  the  support  of  the 
criers  of  this  court : 

And  whebeas,  complaint  has  been  made  to  us,  that  of  late  such  payments 
have  been  much  neglected: 

It  is  obdebed.  That  every  person  admitted  an  attorney  of  this  court,  not 
having  already  entered  such  his  admission,  and  also  every  attorney  hereafter 
to  be  admitted,  shall  forthwith  enter  his  admission,  and  shall  cause  his  annual 
certificate  to  be  on  or  before  the  first  day  of  Easter  term  in  every  year,  entered 
with  the  said  clerk  of  the  warrants,  which  entries  shall  in  all  cases  where  the 
annual  certificate  has  been  already  entered  in  one  of  the  courts,  be  made  without 
fee  or  reward;  and  shall  at  the  same  time  pay  and  discharge  all  his  arrears  of 
termage  fees. 

N.  C.  TiNDAL. 

S.  Oaseleb. 
8.  Yaughan. 

I.  B.  BOSANQUET. 


END  or  MI0HAELMA8  TEBM. 
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IN  THE  FIFTH  YEAR  OF  THE  REIGN  OF  WILLUM  IV. 


The  Jadges  who  sat  in  Banc  dnring  this  term  werei 

TINBAL,  C.  J.,  VAUOHAN,  J.. 

PARK,  J.,  BOSANQUET,  J. 


DABBS  V.  HUMPHRIES.    Jan.  18. 

Sheriff's  costs  upon  interpleader, 

Under  a  fl.  flu.  against  Humphries,  the  sheriff  of  Sussex,  on  the  25th  of  Fe- 
bruary, 1884,  seized,  among  other  things,  goods  of  Firminger  and  Ajlmore  in 
the  honse  of  Humphries,  without  any  express  instructions  from  Dabbs. 

On  the  7th  of  May,  the  sheriff,  without  recurring  to  Dabbs,  applied  to  this 
court  under  the  interpleader  act ;  when  an  issue  was  directed  between  Dabbs  on 
the  one  side,  and  Firminger  and  Aylmore  on  the  other. 

On  the  28d  of  May,  by  the  consent  of  all  parties,  the  goods  were  sold 
under  the  fi.  fa.,  and  the  produce  of  them  paid  into  court,  to  abide  the  order  of 
the  Court. 

r^Avrx  *0n  the  7th  of  July,  Dabbs  abandoned  all  claim  to  the  goods;  and 
L  J  under  the  order  of  a  judge,  116?.  2s.  was  paid  out  of  court  to  Firmin- 
ger, and  12/.  to  Aylmore,  in  respect  of  their  several  claims,  leaving  in  court 
only  the  sum  of  11/.  6s. 

Clarkson,  on  the  part  of  the  sheriff,  obtained  in  Trinity  term  a  rule,  calling 
on  Dabbs,  l^rminger,  Aylmore,  and  Humphries  to  show  cause  why  this  11/.  6s. 
should  not  be  paid  out  of  court  to  the  sheriff,  towards  covering  the  expenses 
incurred  by  the  sheriff  in  the  sale  of  Humphries's  goods  seized  under  the  fi.  fa. ; 
and  why  the  plaintiff  should  not  repay  the  sheriff  the  sum  paid  to  the  auctioneer 
for  conducting  that  sale,  together  with  15/.,  the  expenses  of  keeping  possession 
of  the  goods,  and  the  sheriff's  costs  of  the  application  on  the  7th  of  May,  and 
on  the  present  occasion. 

Bompas,  Seijt,  on  the  part  of  Firminger  and  Aylmore,  contended  that  if 
the  sheriff  were  entitled  to  any  of  these  costs,  he  must  seek  them  at  the  hand 
of  Dabbs. 
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BarUoWj  for  Dabbs  insisted,  that  nnder  the  oiroumstanoes  of  the  case,  the 
sheriff  was  entitled  to  no  costs.  He  had  taken  the  goods  upon  his  own  respon- 
sibility, in  the  discharge  of  his  own  daty,  and  without  being  prompted  by  Dabbs. 
He  should  hare  proceeded  with  more  caution;  and,  at  all  eyents,  should  have 
applied  to  Dabbs  for  instructions,  before  he  incurred  the  expense  of  coming  to 
this  Court. 

Clarkton,  Dabbs  having  allowed  an  issue  to  be  raised  in  respect  of  goods 
to  which  he  knew  he  had  no  claim,  and  haying  omitted  to  put  in  hia  disclaimer 
till  two  months  after  the  rule  of  the  7th  of  May,  ought  at  all  ^events  r^AiA-\ 
to  pay  the  sheriff  the  expenses  of  sale  and  of  keeping  possession.  ^       •-' 

TiNDAL,  G.  J.  The  justice  of  the  case  requires,  that  this  rule  should  be 
made  absolute  for  allowing;  the  sheriff  the  costs  of  the  sale,  and  of  keeping  pos- 
session from  the  7th  of  May  till  the  time  of  the  sale.  And  under  the  circum- 
stances of  the  case,  those  costs  must  come  from  the  pocket  of  the  plaintiff. 
From  the  time  of  the  application  to  this  Court  on  the  7th  of  May  to  the  time 
of  the  sale,  the  sheriff  clearly  became  the  agent  of  the  plaintiff,  for  the  object 
of  turning  the  goods  in  question  into  money,  with  a  view  to  the  payment  of  the 
plaintiff's  debt.  The  sheriff,  also,  and  Firminger  and  Aylmore,  are  entitled  to 
receive  from  him  the  costs  of  this  application. 

The  rest  of  the  Court  concurred.  Rule  absolute  accordingly. 


CRANCH  V.  WHITE.    Jan.  14. 

B.  heing  employed  to  procure  a  bill  of  ezebange  to  be  diBcpanted  for  plaintiff,  Instead 
of  doing  BO,  endorsed  it,  and  placed  it  in  the  bands  of  defendant,  who  was  clerk  to 
a  creditor  of  R.  Defendant  carried  the  bill  to  R.'b  account  with  bis  creditor,  and 
tbougb  afterwards  apprised  of  the  oircumBtances  under  which  B.  held  the  bill,  rciftued 
to  restore  it:  Held,  that  defendant  was  liable  to  plaintiff  in  trorer. 

TaovER  for  a  bill  of  exchange  of  200^.,  dated  July  13th,  183a,  drawn  by 
the  plaintiff  on  and  accepted  by  James  Plimpton,  payable  four  months  after 
date :  and  endorsed  by  the  plaintiff,  by  Boyn  and  Co.,  and  by  Roberts. 

The  defendant  acted  as  clerk  to  his  mother,  who  carried  on  the  business  of  a 
coal-merchant.  Roberts,  *who  was  employed  by  the  plaintiff  to  get  the  r*i  151 
bill  discounted,  owed  the  defendant's  mother  a  considerable  sum  for  I- 
coals,  and  instead  of  procuring  the  bill  to  be  discounted,  endorsed  it,  and 
placed  it  in  the  hands  of  the  defendant,  who  carried  it  to  the  credit  of  Roberts's 
account  with  his  mother. 

The  defendant  was  afterwards  apprised  that  Roberts  had  only  been  employed 
to  ffet  the  bill  discounted,  and  was  requested  to  give  the  bill  up;  but  he  refused 
to  do  so,  saying  he  had  placed  it  to  his  mother's  account. 

The  acceptor  afterwanis  refused  payment  to  the  defendant  or  his  mother. 

At  the  trial  before  Tindal,  C.  J.,  a  vehiict  was  found  for  the  plaintiff,  which 

Atcherley,  Sent.,  moved  to  set  aside,  on  the  ground  that  the  action  ought  to 
have  been  brought  against  the  mother  of  the  defendant,  and  not  against  ^e  de- 
fendant; that  if  the  plaintiff  had  declared  in  assumpsit  on  an  alleged  contract  to 
discount  the  bill  or  to  redeliver  it,  the  action  must  have  been  against  the  mother 
the  principal,  and  not  against  the  defendant,  who  was  onlv  her  clerk,  and  known 
at  the  time  to  Roberts  to  be  so ;  and  that  the  plaintiff  by  declaring  in  trover 
instead  of  assumpsit,  could  not  vary  the  liability  of  the  parties  :  Powell  v.  Lay* 
ton,  2  N.  R.  365 ;  Jennings  v,  Rundall,  8  T.  R.  335.  Secondly,  that  the  re- 
fusal to  deliver  up  the  bill,  did  not  amount  to  evidence  of  conversion  of  the 
bill  by  the  defendant;  for  he  had  not  the  legal  control  over  the  bill,  which  wss 
in  his  custody  merely  as  clerk  or  agent,  and  not  on  his  own  account.  If  this 
bill  had  been  paid  by  the  acceptor,  an  action  for  money  had  and  received  woald 
not  have  lain  against  the  defendant,  it  must  have  been  brought  against  the  mother. 
Thus  in  Stephens  v,  Badcock,  3  B.  &  Adol.  354,  an  attorney  *who  was  r«ii gi 
accustomed  to  receive  certain  dues  for  the  plaintiff  his  client,  went  from  ^       ^ 
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borne  leaving  his  olerk  at  the  offioe.  The  clerk,  in  the  absence  of  his  master, 
received  money  on  account  of  the  above  dues  for  the  client  Twhich  he  was  au- 
thoriied  to  do),  and  gave  a  receipt  signed  bv  the  clerk  for  nis  master.  The 
master  was  in  bad  circamstances  when  he  left  home,  and  never  returned ;  bat 
it  did  not  appear  that  his  intention  so  to  act  was  known  at  the  time  of  the  pay- 
ment to  the  clerk.  The  clerk  afterwards  refused  to  pay  the  money  over  to  the 
client,  and  on  assumpsit  brought  against  him  for  money  had  and  received,  it  was 
held,  that  the  action  did  not  he ;  for  that  the  defendant  received  the  money  as 
the  affent  of  his  master,  and  was  accountable  to  him  for  it;  the  master  on  the 
other  band,  being  answerable  to  the  client  for  the  sum  received  by  the  clerk. 

In  the  present  case  there  is  no  privity  of  contract  between  the  plaintiff  and 
defendant;  and  if  the  defendant  be  not  liable  in  assumpsit,  neither  is  he  in 
trover. 

TiNDAL,  C.  J.  Two  objections  have  been  made  to  the  verdict  in  this  cause, 
which  has  been  given  for  the  plaintiff :  first,  that  according  to  the  facts  proved 
at  the  trial,  the  action  has  been  misconceived,  and  should  have  been  assumpsit 
instead  of  trover ;  and  secondly,  that  even  if  trover  lies,  the  action  should  have 
been  brought  against  the  defendant's  mother,  for  whose  benefit  the  note  was 
received. 

With  respect  to  the  first  objection,  that  the  action  should  have  been  conceived 
in  contract  instead  of  tort,  let  us  see  what  are  the  facts.  The  defendant  acted 
as  clerk  to  his  mother,  who  carried  on  the  business  of  a  coal-merchant :  Boberts, 
who  was  employed  by  the  plaintiff  to  get  the  bill  discounted,  owed  to  the  defen- 
dant's mother  a  considerable  sum  for  coals ;  and  instead  of  procuring  the  bill 
r*4l7l  ^  ^  discounted,  endorsed  it  and  ^placed  it  in  the  hands  of  the  defen- 
*•  ^  dant,  who  carried  it  to  the  credit  of  Roberts's  account  with  his  mother. 
The  defendant  was  afterwards  apprised  that  Roberts  had  only  been  employed  to 
get  the  bill  discounted,  and  was  requested  to  give  the  bill  up ;  but  he  refused 
to  do  so,  saying  he  had  placed  it  to  his  mother's  account.  The  acceptor  after- 
wards refused  piyment  to  the  defendant  or  his  mother. 

What  evidence  is  there  here  of  any  contract  on  the  part  of  the  defendant? 
But  it  is  said  that  if  the  acceptor  had  paid  the  bill,  the  defendant's  mother 
would  have  been  liable  to  the  plaintiff  in  an  action  of  assumpsit  for  money  had 
and  received;  and  that  a  plaintiff  cannot,  by  changing  the  form  of  action,  de- 
prive a  defendant  of  any  advantage  to  which  he  is  fairly  entitled.  I  agree  in 
the  latter  proposition.  In  Powell  v.  Lay  ton,  it  was  held,  that  to  an  action  on 
the  case  in  the  form  of  tort,  against  one  of  several  joint  owners  of  a  ship,  for 
not  safely  conveying  goods  which  had  been  delivered  to  him  by  the  plaintiff 
for  that  purpose,  the  defendant  might  plead  in  abatement  that  the  goods*were 
delivered  to  him  and  his  partners  jointly,  and  that  his  partners  were  not  sued. 
So  in  Jennings  v,  Runall,  it  was  held  that  a  plaintiff  could  not  convert  an  action 
founded  on  a  contract  into  a  tort,  so  as  to  charge  an  infant  defendant;  and  that, 
therefore,  where  the  plaintiff  declared  that  at  the  defendant's  request  he  had 
delivered  a  mare  to  the  defendant  to  be  moderatelv  ridden,  and  that  the  defen- 
dant maliciously  intending,  &c.,  wrongfully  and  injuriously  rode  the  mare  so 
tiiat  she  was  damaged,  &c.,  the  defendant  might  plead  his  infancy  in  bar,  the 
action  being  founded  on  a  contract. 

Those  two  cases,  however,  do  not  decide  that  the  form  of  action  had,*  under 
the  circumstances,  been  misconceived,  and  that  the  plaintiff,  as  it  is  contended 
r*4l81  ^^'^'  ought  to  have  been  nonsuited,  but  merely  that  the  ^defendants 
I-  •  -*  were  entitled  to  be  let  into  the  same  defence  as  if  the  actions  had  pro- 
ceeded on  the  contract  What  difference  would  it  have  made  to  the  defendant  in 
this  aoUon,— -what  better  answer  would  he  have  had  to  the  charge  made  against 
him,  even  if  the  plaintiff  had  declared  upon  an  implied  contract  to  redeliver  the 
bill  If 

Then,  if  the  action  be  not  misconceived  in  trover,  has  the  defendant  been 
improperly  sued  instead  of  his  mother?  The  general  rule  is,  that  in  actions  of 
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tort  all  penoDS  concerned  in  the  wrong  are  liable  to  be  charged  as  principak. 
In  Perkins  v.  Smith,  1  Wik.  328,  it  was  held  that  trover  lay  against  a  servant 
who  disposed  of  goods  the  property  of  another  to  his  master's  nse,  whether  he 
had  any  authority  or  not  from  his  master  for  so  doing.  It  was  objected  that 
the  action  was  improperly  brought  against  the  servant  Smith,  who  acted 
wholly  in  that  matter  for  his  master,  and  that  the  conversion  was  foimd  to  be 
to  the  use  of  his  master,  which  was  the  gist  of  an  action  of  trover  ;-^ihat 
applies  to  the  point  now  under  discussion ;— and  Lee,  G.  J.  said,  <^  the  point 
is,  whether  the  defendant  is  not  a  tort-feasor,  for  if  he  is  so,  no  authority  that 
he  can  derive  from  his  master  can  excuse  him  from  being  liable  in  this  action/' 
To  apply  that  doctrine  here,  the  son  standing  in  his  moUier's  shop,  cannot  jus- 
tify a  wrong  under  any  authority  from  his  mother. 

Next,  it  is  said  there  was  no  evidence  of  any  conversion.  But  a  demand 
and  refusal,  when  not  met  with  any  counter  evidence,  amounts  to  a  conversion. 
Lord  Coke  says,  10  Rep.  56,  "That  if  A.  brings  an  action  against  B.  upon 
trover  and  conversion  of  plate,  jewels,  &c.,  and  the  defendant  pleads  not  guilty, 
now  it  is  good  evidence  primft  facie  to  prove  a  conversion,  that  the  plaint^ 
requested  the  defendant  to  deliver  them,  and  he  refused ;  and,  ^therefore,  r*  i  loi 
it  shall  be  presumed  that  he  has  converted  them  to  his  own  use.''  Here  *-  ^ 
the  note  was  bailed  to  the  defendant,  and  his  refusal  to  return  it,  on  demand, 
was  evidence  whence  the  jury  might  find  a  conversion.  So  in  1  Roll.  Abr.  5, 
1.  45.  *^  Si  home  trove  mes  biens  et  conust  eux  destre  mon  biens,  et  jeo  eux 
demand  de  Iny,  et  il  refuse  et  denie  a  eux  deliverer  a  moy,  oeo  est  an  oonver- 
sion  en  ley." 

According,  therefore,  to  the  facts  in  evidence  before  the  jury,  I  think  this 
action  was  maintainable;  that  it  was  properly  brought  against  the  defendant; 
and  that  any  justification  of  his  conduct  as  the  agent  of  his  mother  faUa  to  the 
ground  on  the  authority  of  Perkins  t;.  Smith,  which  has  been  oonfinaed  in 
Stevens  v.  Elwall,  4  M.  &  S.  259. 

Park,  J.  The  effect  of  the  decision  in  Powell  v.  Layton  is  only  that  the 
defendant  shall  not,  by  the  mere  form  of  action,  be  deprived  of  any  just  answer 
he  has  to  the  plaintiff's  claim.  And  in  all  cases  adverted  to  by  the  Chief 
Justice,  the  circumstances  were  more  favorable  for  the  defendant  than  in  the 
present  action.    In  Stephens  v.  Elwall,  Lb  Blanc,  J.  was,  at  the  trial,  im- 

Eressed  with  the  notion  which  has  now  been  advanced  on  behalf  of  the  defendant; 
ut  he  afterwards  acknowledged  he  had  been  mistaken.  And  Lord  Eixsif- 
BOBOUOH  said,  <<  The  only  question  is,  whether  this  is  a  conversion  in  the 
clerk,  which  undoubtedly  was  so  in  the  master.  The  derk  acted  under  an  un- 
avoidable ignorance,  and  for  hb  master's  benefit,  when  he  sent  the  goods  to 
his  master ;  but,  nevertheless,  his  acts  may  amount  to  a  conversion  :" — ^Here 
the  defendant  acted  with  full  knowledge  of  the  circumstances,  and  yet  persisted 
in  holding  the  note  in  discharge  of  Robert's  debt  '^'to  his  mother : — '<  For  nMatn 
a  person  is  guilty  of  a  conversion  who  intermeddles  with  mv  property  >-  -' 
and  disposes  of  it;  and  it  is  no  answer  that  he  acted  nnder  authority  from 
another,  who  had  himself  no  authority  to  dispose  of  it." 

That  was  a  much  harder  case  against  the  defendant  than  the  pre8en\ ;  but 
it  has  always  been  recognised  as  Taw,  and  was  in  the  preceding  decisions,  con- 
firmed in  Alexander  v.  Southey,  5  B.  &  Aid.  247. 

Yauqhan,  J.  I  think  the  rule  ought  to  be  refused.  This  is  an  action  of 
trover,  and  all  the  requisites  of  such  an  action  have  been  complied  with.  There 
can  be  no  doubt  that  the  note  was  the  property  of  the  plaintiff,  that  it  came 
into  the  hands  of  the  defendant,  and  that  he  refused  to  restore  it,  or  apply  it  in 
the  manner  required  by  the  owner.  Andes  to  his  being  a  servant  to  his 
mother,  if  he  has  a  knowledge  of  what  was  done,  he  is  liable  to  the  plaintiff. 

In  Stevens  v.  Badcock,  the  clerk  had  received  various  sums  from  the  plain- 
tiff, and  with  the  plaintiff's  assent  had  carried  them  to  his  master's  account,  so 
that  they  could  no  longer  be  distinguished  by  any  earmark,  and  the  action  wss 
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in  aflsampdt;  but  if  it  had  been  a  bag  of  money,  and  he  had  refttised  to  deliret 
it,  it  bad  been  held  in  trover  a  converson. 

In  Saxby  v.  Wynne,  Starkie,  Eyid.  842  (last  edit),  where  A.  deponted 
ffooda  with  B.,  and  then  sold  them  to  C,  and  afterwards  directed  B.  to  deliver 
the  goods  to  D. ;  it  was  held  that  B.  was  not  guilty  of  a  oonvenrion  in  deliver- 
ing them  to  D.  Bat  there,  A.  was  the  rightful  owner  when  he  deposited  die 
floods  with  B. ;  whereas  in  the  present  case,  Roberts  had  never  any  right  to  en- 
dorse the  bill  to  the  defendant. 

r*42l1  "^BosANQUST,  J.  Here  there  was  a  wrongful  impropriation  of  the 
I-  -'  plaintiff's  property,  with  a  knowledge  on  the  part  of  the  defendant  that 
the  appropriation  was  wrongful,  and  that  amounts  to  a  conversion. 

As  to  the  form  of  action,  assuming  that  an  action  on  contract  would  lie,  the 
only  consequence  would  be,  not  to  exonerate  the  defendant,  but  merely  to  en- 
able him  to  object  to  the  non-joinder  of  his  mother,  as  defendant. 

Bule  refused. 


LAYTHOABP  v.  BRYANT.    Jan.  16. 

Plaintiff  put  up  to  sale  by  auction  a  lease  of  premises,  which  he  occupied  as  assignee 
of  the  lease,  stipulating  not  to  produce  anj  title  prior  to  the  lease.  In  an  aotiou 
against  a  purchaser  for  not  completing  his  purchase,  in  which  action  plaintiff  declared 
he  was  possessed  of  the  lease,  Held,  £e  defendant  having  rejected  the  abstract,  that 
plaintiff  was  bound  to  prove  the  execution  of  the  lease  by  calling  the  attesting  witness, 
and  that  it  was  not  sufficient  to  prove  the  assignment  to  plaintiff. 

Thi  declaration  stated  that  the  plaintiff  on  the  3d  December,  1883,  in 
London,  by  one  Thomas  Ross,  his  auctioneer  and  agent  in  that  behalf,  caused 
to  be  put  up  and  exposed  to  sale  by  public  auction  a  certain  lease  of  a  certain 
house,  shop,  and  premises,  for  a  certain  unexpired  term  of  twenty*five  years 
from  Lady-day  then  last,  upon  the  subject  of  the  following,  amongst  other  con- 
ditions of  sale  :  that  is  to  say,  that  the  purchaser  should  have  and  accept  an 
assignment  of  the  lease  under  which  the  vendor  held  the  premises, — and  which 
agreeably  to  a  clause  in  the  lease,  was  to  be  furnished  by  the  solicitor  for  the 
time  being  of  the  original  ground  landlord,  at  the  purchaser's  expense,  on  com- 
pleting the  purchase  agreeably  to  the  said  conditions, — and  should  not  require 
the  production  of  any  title  prior  to  such  lease :  that  the  purchaser  should  pay 
rmAooi  ^°^  ^^®  hands  of  the  ^auctioneer  twenty-five  per  cent,  in  part  of  the 
L  J  purchase-money;  that  if  he  should  fail  to  comply  with  the  conditions 
of  sale,  the  depo6it>money  should  be  forfeited  to  the  vendor,  who  should  be  at 
liberty  to  proceed  to  another  sale  without  notice  to  the  purchaser;  that  whatever 
deficiency  might  arise,  together  with  all  charges  attending  the  same,  should 
immediately  after  such  result,  be  made  good  by  the  defaulter ;  and  in  case  of 
the  non-payment  of  the  same,  the  whole  should  be  recoverable  by  the  vendor, 
as  for  liquidated  damages,  without  the  necessity  of  previously  tendering  an 
assignment  to  the  purchaser.  That,  on  the  exposure  to  sale  of  the  premises 
on  the  3d  of  December  1883,  at,  &o.  the  defendant  became  and  was  the  highest 
bidder  for,  and  then,  and  there  became,  and  was  in  due  manner  declared  to  bo, 
the  purchaser  of  the  premises  with  the  appurtenances  as  aforesaid,  at  and  for  a 
certain  large  sum  of  money,  to  wit,  the  sum  of  441/. :  and  thereupon  the  defen- 
dant afterwards,  to  wit,  on,  &c.,  at,  &c.,  signed  a  memorandum  of  agreement 
in  writing,  that  he  bad  that  day  purchased  the  premises  for  the  sum  of  441/., 
subject  in  every  respect  with  the  said  conditions  of  sale.  That  the  defendant 
then  and  there,  in  consideration  of  the  premises,  and  that  the  plaintiff,  at  the 
special  instance  and  request  of  the  defendant,  had  then  and  there  undertaken 
and  faithfully  promised  the  defendant  to  perform  and  fulfil  all  things  in  the 
said  conditions  of  sale  contained  on  the  part  of  the  vendor  to  be  performed  and 
fulfilled,  undertook,  and  then  and  there  faithfully  promised  the  plaintiff,  to 
perform  and  fulfil  everything  in  the  said  conditions  of  sale  on  his  part  and 
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behalf,  as  aaoh  purchaser  as  aforesaid,  to  be  performed  and  folfilled.  That 
althongh  the  plaintiff  was  possessed  of  sach  lease  as  aforesaid,  for  the  said  un- 
expired term  in  the  conditions  mentioned,  and  did  afterwards,  to  irit,  on,  &c., 
at,  &c.,  produce  such  lease  to  the  defendant,  and  *then  and  there  requested  r*  400-1 
the  defendant  to  accept  an  assignment  thereof ;  and  although  the  then  I-  ^ 
solicitor  for  the  original  ground  landlord  was  always  from  the  time  of  such  sale 
hitherto  ready  and  willing  to,  and  did  afterwards,  to  wit,  on,  &o.,  at,  &o., 
furnish  and  prepare  an  assignment  of  the  said  lease ;  and  although  the  plain- 
tiff was  always  ready  and  willing  to  execute  such  assignment,  and  thereby  to 
assign  the  said  lease  to  the  defendant  at  the  expense  of  the  defendant,  on  Ma 
paying  the  said  purchase-money  according  to  the  said  terms  and  conditions  of 
sale,  to  wit,  at,  ko. ',  and  although  the  plaintiff  was  always  after  the  said  sale 
ready  and  willing  to  perform  the  said  conditions  of  sale  in  all  things  therein  con- 
tained on  hb  part  to  be  performed  and  fulfilled ;  whereof  the  defendant  then 
and  there  had  notice ;  yet  the  defendant,  not  regarding  the  said  terms  and  con- 
ditions of  sale,  nor  his  said  agreement,  or  promise  and  undertaking,  but  con- 
triving and  fraudulently  intending  craftily  and  subtilely  to  deceive  and  defraud 
the  plaintiff  in  that  respect,  did  not  nor  would,  although  he  was  afterwards,  to 
wit,  on,  &c.,  at,  &c.,  requested  so  to  do,  accept  such  assignment  of  the  said  lease 
or  pay  or  cause  to  be  paid  to  the  plaintiff  the  residue  of  the  said  purchase-money 
or  any  part  thereof;  but  then  and  there  wholly  neglected  and  refused  so  to  do, 
and  then  and  there  wholly  refused  then  or  at  any  other  time  to  complete  the 
said  purchase.  That  thereupon  the  plaintiff  afterwards,  to  wit,  on,  &c.,  accor- 
ding to  and  by  virtue  of  the  said  conditions  of  sale,  again  exposed  the  said  tene- 
ments to  sale  by  public  auction,  under  and  subject  to  certain  terms  and  con- 
ditions of  sale,  and  the  same  were  then  and  there  at  such  last-mentioned  ex- 
posure to  sale  as  aforesaid  resold  for  a  much  less  price  or  sum  of  money  than 
the  said  price  or  sum  for  which  the  same  had  been  sold  to  the  defendant,  to 
wit,  for  the  sum  *of  19 AL  bs. ;  whereby  there  then  and  there  was  a  de-  r^AOA-i 
ficiency  between  the  said  price  for  which  the  tenements  were  so  sold  to  l-  -■ 
and  agreed  to  be  purchased  by  the  defendant,  and  the  said  price  for  which  the 
same  wer6  so  sold  on  such  resale,  to  a  large  amount,  to  wi^  to  the  amount  of 
246/.  15s. ;  and  the  charges  attending  such  resale  as  aforesaid,  then  and  there 
amounted  to  a  certain  other  large  sum  of  money,  to  wit,  th^  sum  of  28/.  Os.  lOd. 
yet  the  defendant,  further  disregarding  the  said  conditions  of  sale,  and  his  said 
promise  and  undertaking,  had  not,  although  he  was  afterwards,  to  wit,  on,  Ac., 
at,  &o.,  requested  by  the  plaintiff  so  to  do,  as  yet  paid  the  said  sums  of  246^ 
15<.  and  28/.  0«.  lOd,,  or  either  of  them  or  any  part  thereof,  but  so  to  do  had 
hitherto  wholly  refused,  and  still  did  refuse,  to  wit,  at,  &c. 

The  defendant  pleaded  the  general  issue,  on  which  issue  was  joined. 

At  the  trial  before  Park,  J.,  it  appeared  that  the  defendant  had  purchased  the 
premises  for  441/.,  at  an  auction,  on  the  3d  of  December,  1833 ;  that  he  signed 
a  memorandum  of  the  purchase,  but  being  known  to  the  auctioneer  was  not 
required  to  pay  any  deposit.  On*  the  12th  of  December,  the  vendor's  solicitor 
sent  him  an  abstract  of  the  vendor's  title,  when  the  defendant,  saying  he  had 
only  bid  at  the  vendor's  request,  refused  to  complete  the  purchase,  and  returned 
the  abstract.  An  assignment  of  the  lease,  prepared  by  the  solicitor  of  the 
ground  landlord,  was  then  sent  to  the  defendant ;  this  he  also  returned,  still 
refusing  to  complete  the  contract,  but  making  no  objection  to  the  title. 

The  vendor  thereupon  sold  the  premises  again  for  194/.  5s.,  and  brought  this 
action  to  recover  the  difference  between  that  sum  and  441/.,  the  price  which  the 
defendant  had  agreed  to  pay. 

The  plaintiff  proved  that  he  had  himself  occupied  the  ^premises  p^^oi^-i 
under  an  assignment  of  the  original  lease :  the  execution  of  this  assign- 1-  -■ 
ment  Jie  prov^  by  an  attesting  witness,  but  no  proof  was  offered  of  the  execution 
of  the  lease  itself,  the  plaintiff  relying  on  Thompson  v.  Miles,  1  £sp.  184,  wherei 
in  an  action  for  refusing  to  complete  the  purchase  of  a  house  with  a  right  of  way, 
it  was  held  that  the  plaintiff  should  not  he  put  to  prove  the  execution  of  the  deeds 
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granting  the  right  of  way.  But  Crosby  v.  Percy,  1  Campb.  803,  beiD?  cited  in 
answer  to  this,  the  learned  Judge  directed  a  noDsuit,  on  the  ground  that  proof 
of  the  due  execution  of  the  lease  was  essential  to  the  plaintiff's  case. 

Bompas,  Serjt.,  having,  pursuant  to  leave  given  at  the  trial,  obtained  a  rule 
nisi  to  set  aside  this  nonsuit  and  enter  a  verdict  for  the  plaintiff  instead, 

Wilde,  Serjt.)  and  Bmb^  showed  cause.  The  plaintiff's  occupation  under  the 
aasignment  was  not  sufficient  to  exonerate  him  from  proving  the  execution  of 
the  lease  of  which  he  had  averred  himself  to  be  in  possession.  Even  the 
acknowledgment  of  the  lessor  that  he  had  executed  it,  would  not  have  dispensed 
with  the  regular  proof  of  execution  :  Johnson  v.  Mason,  1  Esp.  89.  In  Vacher 
V.  Cocks,  1  6.  &  Adol.  245,  it  was  hold  that  a  party  producing,  at  the  trial  of  a 
cause,  a  deed  which  had  been  some  months  in  his  possession,  was  not  excused 
from  proving  the  execution  because  he  received  such  deed  from  the  adverse 
party,  who  formerly  claimed  a  benefit  under  it.  And  in  Crosby  v,  Percy, 
which  is  subsequent  to  Thompson  v.  Miles,  it  was  held  that  an  assignee  of  a 
lease,  to  show  his  interest  in  the  premises,  was  bound  to  prove  the  execution  of 
r'^4261  ^^^  le^^i  ^^^  &^l  ^he  mesne  assignments.  ^Purvis  v,  Rayor,  9  Price, 
L  ^  488,  is  also  an  authority  that,  in  an  action  on  the  sale  of  a  lease,  the 
execution  of  the  lease  must  be  proved ;  and  it  may  be  inferred  that  the  plaintiff 
in  this  case  contracted  to  give  such  proof,  since  he  stipulates  not  to  be  called  on 
to  prove  any  title  prior  to  the  lease.  The  only  exceptions  to  the  strict  rule  as 
to  the  proof  of  deeds  are  where  the  instrument  is  more  than  thirty  years  old,  and 
where,  upon  the  requisition  of  one  party,  it  is  produced  by  his  adversary,  who 
takes  an  interest  under  it :  Pearce  v.  Hooper,  3  Taunt.  60. 

Bompas  and  Steer  in  support  of  the  rule. 

The  question  in  Purvis  v.  Rayer  was,  whether  the  plaintiff  should  produce, 
not  whether  he  should  prove  the  instrument  in  question.  In  Thompson  v. 
Miles,  Lord  Kenton  said,  **  He  would  never  allow  it,  that  where  the  question 
was  respecting  a  title,  that  the  party  should  be  called  upon  to  prove  the  execu- 
tion of  all  the  deeds  deducing  a  long  title ;  that  it  was  never  mentioned  in  the 
abstract,  or  expected  in  making  out  a  title  in  any  case  of  a  purchase,  more  par-^ 
ticularly  where  possession  had  accompanied  them;"  he  therefore  admitted 
them  without  proof  of  the  execution.  And  that  case  was  not  referred  to  in  Crosby 
V.  Percy  :  nor  was  Nash  v.  Turner,  1  Esp.  217,  where  it  was  held,  that  where 
there  had  been  an  assignment  by  deed,  it  was  sufficient  to  prove  the  assignment 
by  the  subscribing  witness,  without  calling  the  witness  to  the  original  deed ; 
and  Lord  Kenton  said,  <'  that  it  was  sufficient  to  prove  by  the  subscribing 
witness  the  execution  of  the  assignment,  for  the  assignment  having  adopted  the 
original  deed  in  all  its  parts,  it  became  as  one  deed,  and  proof  of  it  was  there- 
fore sufficient  for  the  whole.'^ 

r^4271  *^^^  authority  of  Thompson  v.  Miles  is  adopted  in  the  treatises,  aft 
L       'J  furnishing  the  true  rule  of  practice,  2  Phill.  Evid.  87  (2d  edit.). 

TiNDAL,  C.  J.  This  case  may  be  decided  on  the  simple  circumstances  before 
the  jury,  without  laying  down  any  general  rule  as  to  the  proof  in  oases  of  this 
kind,  or  militating  against  the  doctrines  laid  down  in  any  of  the  oases  that  have 
been  cited. 

Generally  speaking,  on  occasion  of  purchases  of  this  nature,  an  abstract  is 
delivered,  on  which  a  correspondence  or  communication  by  word  of  mouth  takes 
place;  and  in  most  cases,  the  question,  if  any  arises,  is  on  the  law  as  it  affects 
the  title  disclosed.  Under  such  circumstances,  a  party  having  admitted  the 
deeds  to  be  authentic,  and  the  legal  effect  of  them  as  to  title  being  the  only 
matter  in  dispute,  is  not  permitted  to  turn  round  at  the  trial  and  require  proof 
of  the  genuineness  of  the  deeds  themselves. 

In  the  present  case,  nothing  has  taken  place  but  a  bare  delivery  of  the  ab- 
stract ;  no  correspondence  or  communication  on  points  of  title ;  nothing  which 
shows  an  intention  or  has  the  legal  effect  on  the  part  of  the  defendant  of  ad- 
mitting the  genuineness  of  the  deed. 

Yoh.  XXVIL— 46 
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The  question,  therefore,  is,  whether  when  the  defendant  is  called  on  to  oom* 
plete  the  purchase  of  a  lease  of  which  the  plaintiff  declares  himself  to  be  in 
possession,  the  plaintiff  is  not  bound  to  substantiate  that  allegation  by  tlie 
ordinary  mode  of  proof. 

In  actions  on  the  sale  of  chattels,  bare  possession  is,  generally  speaking, 
prim&  facie  evidence  of  property ;  but  in  the  case  of  leasehold  estates,  the  lease 
is  only  a  symbol  of  possession ;  and  according  to  the  rules  of  our  law  the 
genuineness  of  that  symbol  must  be  established  *in  a  particular  way,  r^JoRl 
namely,  by  calling  the  attesting  witness  to  prove  the  due  execution,  >-  -^ 
unless  the  deed  be  of  a  certain  age.  If  the  plaintiff  fails  to  do  that,  he  losee 
the  very  stepping-stone  of  his  ground  of  action. 

It  would  have  been  easy  for  the  plaintiff  to  have  provided  in  the  oonditiona 
of  sale,  that  no  such  proof  should  be  required ;  but  as  he  has  imposed  no  such 
condition,  his  case  falls  within  the  general  rule  which  regulates  the  proof  of 
deeds.  To  that  rule  there  appear  to  be  but  two  exceptions  :  one  I  have  already 
adverted  to ;  the  other  is,  that  where  an  adverse  party  produces,  on  notice,  a 
deed  under  which  he  claims  an  interest  it  may  be  read  in  evidence  against  him, 
without  proof  of  execution.  Here  the  deed  is  not  produced  as  evidence  against 
the  plaintiff,  but  as  the  only  evidence  for  him. 

Yauohan,  J.  My  mind  has  fluctuated  during  the  argument,  but  I  think 
we  may  decide  in  this  instance  on  the  circumstances  of  the  particular  case, 
without  reference  to  the  decisions  which  have  been  cited  on  either  side.  No 
doubt  there  are  great  authorities  both  ways ;  Magna  ae  judice  quiaque  tuetur; 
Lord  Kenyon  having  said,  '^  he  never  would  allow  it,  that  where  the  question 
was  respecting  a  title,  that  the  party  should  be  called  upon  to  prove  the  execu- 
tion of  all  the  deeds,  deducing  a  long  title ;  that  it  was  never  mentioned  in  the 
abstract,  or  expected  in  making  out  a  title  in  any  case  of  a  purchase,  more  par> 
tioularly  where  possession  had  accompanied  them ;"  and  Mansfield,  G.  J., 
having  held  that  the  lease  and  all  the  mesne  assignments  must  be  proved. 

But  here  the  plaintiff  has  failed  to  establish  the  first  allegation  in  his  declara- 
tion, the  possession  of  a  valid  lease. 

^BosANQUET,  J.  This  case  is  not  without  its  difficulties,  arising  out  rn^ACifyy 
of  the  decisions  which  have  been  referred  to.  But  it  is  not  necessary  ^  ^ 
for  us  to  decide  the  point  discussed  in  those  cases.  The  instrument  which  the 
plaintiff  here  has  failed  to  establish  in  proof  is  the  foundation  of  his  action — the 
very  thing  sold.  In  an  action  arising  out  of  a  sale,  the  plaintiff  must  commence 
by  showing  his  possession  of  the  thing  sold.  Here  he  has  sold  a  lease ;  he 
ought,  therefore,  to  have  shown,  in  the  ordinary  way,  that  he  was  possessed  of 
the  lease  he  proposed  to  sell.  We  do  not  say  that  where  he  holds  the  lease 
himself  he  is  bound  to  prove  all  the  mesne  assignments ;  but  he  ought  to  show 
that  the  lease  is  a  valid  subsisting  instrument,  that  being  the  very  subject  of 
the  sale.  I  think  he  ought  to  have  shown  this  independently  of  the  oonditions 
of  sale,  which  appear  to  me  to  have  only  the  effect  of  dispensing  with  the  pro- 
duction of  the  landlord's  title. 

Park,  J.  The  cases  which  have  been  cited  from  Espinasse  and  Campbell 
are  unsatisfactory,  the  circumstances  under  which  they  were  decided  not  being 
fully  stated.  But  when  a  party  seeks  to  recover  on  the  sale  of  a  lease  of  which 
he  avers  himself  to  be  in  possession,  if  he  fails  to  show,  in  the  usual  way,  that 
he  is  legally  in  possession  of  a  valid  instrument  of  demise,  he  fails  to  establish 
the  very  groundwork  of  his  declaration,  and  must  then  submit  to  a  nonsuit. 
And  I  confess,  that  in  this  case,  I  place  considerable  reliance  on  the  language 
of  the  conditions  of  sale ;  production  means  legal  production  by  legal  proof; 
and  when  the  plaintiff  stipulates  that  he  shall  not  be  called  on  to  pr^uee  title 
prior  to  the  lease,  the  inference  is,  that  he  consents  to  produce  and  prove  the 
lease  and  title  subsequent 

Rale  for  entering  a  verdict  for  the  plaintiff  Discharged. 

*Bompas  then  prayed  for  a  new  trial  on  payment  of  costs,  referring  r^JOA-i 
to  Atkinson  v.  Bell,  8  B.  &  0.  277,  where  in  an  action  for  the  price  •■  ^^^^ 
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of  goods  bargained  and  sold,  the  plaintiffs  were  nonsuited,  on  the  ground  that 
the  defendant  never  accepted  the  goods,  and  a  rule  for  setting  aside  the  nonsuit 
and  entering  a  verdict  for  the  plaintiff  was  discharged :  the  Court,  nevertheless^ 
upon  payment  of  costs,  allowed  the  plaintiffs  to  set  aside  the  nonsuit,  add  to 
the  declaration  counts  for  not  accepting  the  goods,  and  have  a  new  trial. 

TiNDAL,  C.  J.,  said  the  Court  would  consider  the  matter, — ^and,  a  few  daya 
after,  acceded  to  the  application. 


CARNE,  Demandant;  NICOLL,  Tenant.    Jan,  17. 

Statements  of  a  deceased  occupier,  touching  his  title,  are  admissible  in  eridence  gene- 
rally, without  reference  to  the  particular  effect  they  may  produce  in  the  cause. 

Upon  the  trial  at  bar  of  this  writ  of  right, 

MerewetJier,  Serjt.,  on  the  part  of  the  demandant,  was  about  to  interrogate 
an  aged  witness  as  to  expressions  which  had  fallen  from  a  deceased  occupier  of 
the  premises  in  question,  touching  the  party  under  whom  he  held  them;  the 
demandant  claiming  title  through  that  same  party. 

Wilde  J  Serjt.,  for  the  tenant,  objected  to  the  evidence.  Statements  of  a 
deceased  occupier  which  show  that  he  was  not  seised  of  the  freehold  are  received 
as  admissions  against  his  own  interest,  or  to  rebut  the  inference  of  adverse  pos- 
session ;  but  they  are  not  evidence  to  show  the  title  of  another. 
r*48l1  *TiNDAL,  C.  J.  The  expressions  in  question,  which  fell  from  a 
L  ^  person  in  possession  of  the  premises,  and  so  as  to  cut  down  his  own 
title,  are  clearly  admissible  in  evidence :  the  effect  of  them,  when  admitted,  is 
a  different  question. 

Holloway  v,  Raikes,  cited  in  2  T.  R.  55,  and  Peaceable  v.  Watson,  4  Taunt. 
16,  have  decided  the  point. 


DUNCAN  V.  SUTTON  and  Others.    Jan.  19. 

Defendant  after  he  had  hecome  bankrupt,  was  discharged  out  of  custody  on  a  ea.  sa. 
upon  executing  a  warrant  of  attorney  with  two  sureties,  the  sureties  consenting  that 
the  plaintiff,  in  order  to  lessen  their  liability,  should  prove  his  debt  under  the  com- 
mission. 

The  plaintiff  having  proved  his  debt,  but  no  dividend  having  been  paid,  the  Court  revised 
on  summary  application  to  exonerate  the  sureties. 

The  defendant  Sutton  being  in  custody  under  a  ca.  sa.  issued  against  him  by 
the  plaintiff,  became  bankrupt  on  the  4th  of  July. 

Upon  the  7th,  he  was  discharged  out  of  custody,  upon  executing  a  warrant 
of  attorney,  with  two  sureties,  for  the  amount  endorsed  on  the  ca.  sa.  Defea- 
sance conditioned  for  payment  the  7th  of  October. 

At  the  same  time  one  of  the  sureties,  in  the  presence  of  all  parties,  consented 
that  the  plaintiff  should  prove  his  debt  under  the  commission,  in  order  to  lessen 
the  sureties'  liability  ;  and  this  the  plaintiff  did,  on  the  25th  of  August,  at  the 
request  of  the  defendant  Sutton. 

No  payment  having  been  made  on  the  7  th  of  October,  and  no  dividend  being 
expected  under  the  Imnkruptcy,  the  plaintiff  entered  up  judgment  on  the  war^ 
rant  of  attorney,  which 

Atcherleyf  Serjt.,  on  the  part  of  the  sureties,  obtained  a  rule  nisi  to  set  aside, 
1^4321  ^^  ground  that  the  plaintiff  by  ^electing  to  prove  under  the  commis-, 
^     .  -'  sion  had  exonerated  the  sureties. 

Andrews,  Serjt.,  who  showed  cause,  contended,  that  the  fifty-ninth  section  of 
6  G.  4,  c.  16,  under  which  creditors  of  a  bankrupt  are  put  on  election,  applies 
only  to  demands  arising  prior  to  the  bankruptcy ;  here,  the  demand  arose  on  a 
warrant  of  attorney  executed  after  the  bankruptcy  of  Sutton.  At  all  events,  the 
proof  having  been  made  with  the  consent  of  the  sureties,  and  in  reduction  of  their 
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liability,  they  were  estopped  from  raiBiDg  the  objection.  Linging  v,  Comyn,  2 
Taunt.  246,  which  might  be  cited  for  the  sureties,  was  a  case  of  bail,  and  the 
judgment  against  the  principal  was  signed  before  he  became  bankrupt. 

Atcherley,  The  warrant  of  attorney  having  been  given  in  respect  of  the  claim 
under  which  the  defendant  Sutton  was  in  custody  at  the  time  of  his  bankruptcy, 
this  is  in  effect  a  demand  accruing  prior  to  the  bankruptcy;  and  the  consent  of 
the  parties,  if  such  consent  was  ever  given,  cannot  defeat  the  express  provision 
of  an  act  of  parliament. 

The  plaintiff  must  be  deemed  to  have  taken  the  security  subject  to  the  provi- 
sions of  the  act;  and  the  bankrupt,  after  proof  agaii^st  his  estate,  ought  not  to 
be  liable  to  the  same  demand  at  the  hand  of  his  sureties. 

TiNDAL,  C.  J.  I  have  great  doubt,  whether  this  case  comes  at  all  within  the 
act  of  parliament ;  which  applies  to  demands  occurring  prior  to  the  bankruptcy. 
This  was  a  new  undertaking  after  the  bankruptcy ;  and  though  it  was  for  the 
old  debt,  it  cannot  be  said  to  constitute  the  same  demand. 

But  even  if  it  did  so,  the  sureties  having  consented  *that  the  proof  r^^oo-i 
should  be  made  in  reduction  of  their  liability,  cannot  now  call  upon  the  ^  ^ 
Court  to  interfere,  in  its  discretion,  upon  a  summary  application.  If  they  have 
any  legal  right,  let  them  pursue  it  in  the  regular  oourse.      Rule  discharged. 


PHILLIPS  V.  BARLOW.    Jan,  20. 

The  asBignmeiit  of  a  bail-bond  must  be  executed  in  the  presence  of  two  witnesses,  bnt  it 
is  not  necessary  that  they  should  both  subscribe  their  names  in  the  presence  of  the 
officer  assigning. 

This  was  an  action  by  the  assignee  of  a  bail-bond ;  and  a  verdict  having 
been  obtained  for  the  plaintiff  on  an  issue  that  the  bond  had  not  been  duly 
assigned, 

Martin  moved  for  a  new  trial,  on  the  ground  that  the  assignment  had  not 
been  sufficiently  proved. 

The  statute  4  &  5  Anne,  c.  16,  prescribes  that  the  sheriff  shall  assign  the 
bond,  ^*  by  endorsing  the  same,  and  attesting  it  under  his  hand  and  seal,  in  the 
presence  of  two  or  more  credible  witnesses." 

The  sheriff  endorsed  this  bond,  and  put  his  seal  to  it,  in  the  presence  of  two 
persons :  one  of  whom  attested  the  endorsement  by  signing  his  name  as  sub- 
scribing witness  at  the  same  time ;  the  other  signed  his  name  at  a  subsequent 
period,  and  when  the  sheriff  was  not  present. 

Martin  contended  that  the  intention  of  the  legislature  was  not  satisfied  unlen 
both  the  witnesses  subscribed  their  name  in  the  presence  of  the  sheriff. 

TiNDAL,  C.  J.  I  think,  on  the  true  construction  of  this  statute,  there  is  no 
ground  for  the  objection  that  has  been  raised.  All  that  is  required  is,  that  the 
sheriff  ^shall  assign  the  bail-bond  to  the  plaintiff  in  the  action,  <<  by  en-  ri^A^A-i 
dorsing  the  same,  and  attesting  it  under  his  hand  and  seal  in  the  pre-  ^  ^ 
eence  of  two  or  moro  credible  witnesses."  That,  he  has  done  :  he  has  endorsed 
the  bail-bond,  and  has  attested  such  endorsement  by  putting  his  seal  to  it  in  the 
presence  of  two  credible  witnesses.  We  are  not  to  superadd  to  this  that  the 
witnesses  shall  both  attest  the  endorsement  in  his  presence.  When  the  legis- 
lature has  required  such  a  course,  it  has  been  expressly  enacted ;  as  in  the  case 
of  devises  of  land,  which,  according  to  the  fifth  section  of  the  statute  of  frauds, 
must  be  signed  by  the  party  devising  the  same,  or  by  some  other  person  in  his 
presence,  and  by  his  express  directions,  and  be  attested  and  subscribed  in .  the 
presence  of  the  devisor,  by  three  or  four  credible  witnesses.  And  this  statute 
was  passed  only  about  twenty-six  years  before  the  statute  of  Anne.  S6  that  it 
may  safely  be  inferred,  that  if  it  had  been  thought  material  the  witnesses  to  the 
sheriff's  endorsement  should  subscribe  their  names  in  his  presence,  such  a  mode 
of  proceeding  would  have  been  expressly  pointed  out. 
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Pailk,  J.  It  ifl  observable,  that  in  the  statute  of  Anne  the  word  attested  is 
not  applied  in  the  ordinary  sense  to  an  attestation  by  a  witness  :  the  endorse- 
ment is  to  be  attested  by  the  hand  and  seal  of  the  party  endorsing. 

The  rest  of  the  Court  concarred.  Rule  refused. 


[•435]  *PRINCE  V.  BRUNATTE.    Jan.  21. 

To  a  declaration  against  the  acceptor  of  a  bill  of  exchange,  alleged  to  have  been  drawn 
and  endorsed  by  Sarah  EUwood,  defendant  pleaded  that  she  was  the  wife  of  Thomas 
EUwood,  who  was  still  alive. 

Beplication,  that  she  drew  and  endorsed  the  bill  by  the  authority  of  her  husband : 
Held,  no  departure. 

The  declaration  stated,  that  one  Sarah  Ellwood,  on  the  28d  of  July,  1834, 
made  her  bill  of  exchange  in  writing,  directed  the  same  to  the  defendant,  and 
thereby  required  him  to  pay  to  the  oilier  of  the  said  Sarah  Ellwood,  17/.  10s. 
10d,y  one  month  after  the  date  thereof,  which  period  had  now  elapsed ;  that  the 
defendant  then  and  there  accepted  the  said  bill ;  that  the  said  Sarah  Eilwood 
then  and  there  endorsed  the  same  to  the  plaintiff;  and  that  the  defendant 
then  and  there  promised  the  plaintiff  to  pay  him  the  amount  of  the  said  bill, 
accordin^to  the  tenor  and  effect  thereof  and  of  the  said  acceptance  and  endorse- 
ment. 

Plea,  That  the  said  Sarah  Ellwood,  the  supposed  drawer,  payee,  and  endorser 
of  the  said  bill  of  exchange,  before  and  at  the  time  of  the  supposed  drawing, 
acceptance,  and  endorsement  thereof,  was,  and  from  thence  hitherto  hath  been 
and  still  is,  the  wife  of  and  married  to  a  male  person  of  the  name  of  Thomas 
Ellwood,  who  then  was,  and  from  thence  hitherto  hath  been,  and  still  is,  the 
husband  of  the  said  Sarah  Ellwood ;  and  that  the  husband  of  the  said  Sarah 
Ellwood,  before  and  at  the  time  of  the  said  drawing,  accepting,  and  endorsing 
of  the  said  bill,  and  before  and  at  the  time  of  the  commencement  of  this  suit, 
was,  and  still  is,  living ;  and  this  the  defendant  was  ready  to  verify,  &o. 

Replication,  That  the  said  Sarah  Ellwood  at  the  time  of  her  drawing  and 
endorsiuff  the  said  bill  of  exchange  did  draw  and  endorse  the  same  as  the  agent 
and  by  the  authority  of  the  said  Thomas  Ellwood,  her  said  husband ;  and  that, 
the  plaintiff  was  ready  to  verify,  &c. 
r*4361     ^^o^vnrer  and  joinder. 
I-        ^     The  causes  assigned  for  demurrer  were. 

That  a  bill  of  exchange  cannot  be  drawn  and  endorsed  by  a  married  woman 
unless  she  be  the  agent,  or  act  under  the  authority,  of  her  husband ;  that  such 
agency  or  authority  should  be  averred  in  the  count,  as  it  is  an  essential  prelimi- 
nary to  the  creation  of  any  interest  on  which  an  endorsee  can  be  entitled  to 
sue ',  and  the  omission  of  such  averment  in  the  count  cannot  be  supplied  or  re- 
medied by  averment  in  the  replication,  such  averment  in  the  replication  being 
a  departure  from  the  count,  in  which  the  bill  is  alleged  to  have  been  drawn  and 
endorsed  by  a  person  who  appears  to  be  a  principal  and  not  an  agent. 

Tal/aurd,  Serjt.,  in  support  of  the  demurrer.  The  endorsement  of  a  married 
woman  confers  no  title.  Barlow  v.  Bishop,  1  East,  432,  unless  she  acts  with 
the  authority  of  her  husband ;  and  though  such  authority  has  been  presumed 
from  the  acceptor's  promising  to  pay  subsequently  to  the  endorsement,  Cotes  v. 
Davis,  1  Campb.  484,  no  such  subsequent  promise  is  stated  in  this  declaration. 
At  all  events,  the  replication  is  a  departure  from  the  declaration.  The  plain- 
tiff, after  claiming  on  a  bill  drawn  by  Sarah  Ellwood,  as  principal,  cannot  after- 
wards say  that  the  bill  was  drawn  by  her  as  agent.  He  cannot  say  first  that  it 
was  her  bill,  and  then  that  it  was  her  husband's.  In  Prestwick  v.  Marshall,  7 
Bingh.  565,  where  it  was  held  that  an  endorsee  might  recover  against  the  ac- 
ceptor of  a  bill  of  exchange  drawn  and  endorsed  by  a  married  woman  with  the 
oonaent  of  her  husband,  it  appears,  upon  referring  to  the  record,  that  there  was 
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a  second  ^count  in  the  declaration,  alleging  the  bill  to  have  been  drawn  r^Aoji 
by  the  wife  as  agent  of  her  husband.  ^         ^ 

Corny  n.  The  defendant  having  accepted  the  bill  as  drawn  by  Sarah  Ell  wood, 
is  estopped  to  dispute  that  it  is  her  bill.  By  his  acceptance  he  admits  her 
authority  to  draw ;  and  the  plaintiff  may  show  her  authority  to  endorse.  He 
might  have  shown  it  under  the  general  issue,  upon  a  declaration  like  this,  before 
the  new  rules  of  pleading  were  promulged — Cotes  v.  Davis,  Prestwick  v.  Marshall 
— and  the  new  rules  permit  him  to  put  on  the  record  what  he  might  before 
have  given  in  evidence.  Prestwick  v.  Marshall  was  decided  on  the  principle 
that  upon  proof  of  the  husband's  consent,  the  endorsement  of  a  wife  communi- 
cates title  to  the  endorsee ;  and  neither  the  bar  nor  the  Court  adverted  to  the 
second  count  of  the  declaration. 

Tal/aurd.  The  argument  for  the  plaintiff  begs  the  whole  question,  which 
is,  whether  upon  a  declaration  framed  like  the  present,  evidence  of  the  wife's 
agency  could  have  been  given  under  the  general  issue. 

The  existence  of  the  second  count  rendered  it  unnecessary  to  raise  that  qnes- 
tion  in  Prestwick  v,  Marshall ;  and  for  aught  that  appears  to  the  contrary  the 
declaration  in  Cotes  v,  Davis  might  have  averred  the  wife's  agency. 

TiNDAL,  C.  J.  This  is  an  action  on  a  bill  of  exchange,  which  is  stated,  in 
the  declaration,  to  have  been  drawn  by  one  Sarah  £11  wood  upon,  and  accepted 
by,  the  defendant,  payable  to  the  order  of  Sarah  Ellwood,  and  by  her  endorsed 
to  the  plaintiff. 

The  defendant  has  pleaded  that  Sarah  Ellwood,  at  the  time  of  the  drawing, 
acceptance,  and  endorsement  of  the  bill,  was  the  wife  of  Thomas  Ellwood,  who 
is  still  '*'alive :  to  which  the  plaintiff  replies,  that  Sarah  Ellwood  drew  r^sjoo-i 
and  endorsed  the  bill  as  the  agent,  and  by  the  authority,  of  her  husband.  >-        -' 

In  this  state  of  the  pleadings  it  is  contended  on  the  part  of  the  defendant, 
that  there  has  been  a  departure  from  the  declaration.  Undoubtedly,  where  a 
replication  does  not  consist  with  or  fortify  the  declaration,  it  is  a  departure  in 
pleading;  for  a  plaintiff  is  not  entitled  to  declare  in  respect  of  one  right,  and 
then  to  set  up  another  in  his  replication.  The  only  question  here,  is,  whether 
this  replication  does  set  up  a  title  inconsistent  with  that  disclosed  in  the  decla- 
ration :  and  we  think  it  contains  nothing  that  falls  within  the  objection  of  a 
departure.  The  declaration  sets  out  a  derivative  title  through  Sarah  Ellwood 
the  drawer,  and  the  title  set  out  in  the  replication  is  equally  derived  from  her. 
It  is  true,  that  she  being  a  married  woman,  had  no  right  to  draw  the  bill  with- 
out the  authority  of  her  husband ;  but  the  defendant,  after  accepting  the  bill, 
is  precluded  from  denying  her  authority  to  draw,  and  the  replication  alleges 
that  she  had  the  authority  of  her  husband  to  endorse  as  well  as  to  draw.  Now, 
although  Lord  Kenton  said  in  Barlow  v.  Bishop,  <<That  the  delivery  of  the 
note  to  the  wife,  vested  the  interest  in  her  husband ;  and  as  he  permitted  her 
to  carry  on  trade  on  her  own  account,  and  this  was  a  transaction  in  the  course 
of  that  trade,  if  she  had  endorsed  the  note  in  the  name  of  her  husband,  he  was 
not  prepared  to  say  that  that  would  not  have  availed ;  as  many  acts  of  this 
nature  may  be  done  by  a  power  of  attorney,  and  the  jury  might  have  pre- 
sumed what  was  necessary  in  favor  of  an  authority  from  her  husband  for  this 
purpose }  but  the  endorsement  being  in  her  own  name,  it  was  quite  impossible 
to  say  that  she  could  pass  away  the  interest  of  her  husband  by  it  -/*  it  is  clear, 
that  if  the  husband  had  given  an  express  authority,  there  would  have  been  no 
oocasion  for  the  jury  "^to  raise  any  presumption;  and  this  case  is  distin-  r^t 400-1 
guished  from  Barlow  v.  Bishop,  by  the  circumstance  that  the  wife  had  ^  ^ 
express  authority  to  endorse.  But  Cotes  v.  Davis  appears  to  tally  exactly  with 
the  facts  of  the  present  case.  There,  the  endorsee  sued  the  maker  of  a  pro* 
missory  note  for  24Z.  17<.,  payable  to  <<  Mrs.  Carter,  or  order,"  and  endorsed  by 
her  in  the  name  of  *'  M.  Carter."  At  the  trial  it  appeared,  that  when  the  note 
was  presented  for  payment  by  a  notary,  with  the  endorsement  upon  it,  the  de- 
fendant said,  it  should  be  paid  in  a  few  days ;  and  that  he  afterwards  asked  for 
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further  time  when  the  ftction  was  oommenced,  and  the  declaration  had  been  de- 
livered. The  defendant  offered  to  prove  that  Mrs.  Carter,  the  payee,  was  the 
wife  of  a  man  of  the  name  o§  Cole,  who  was  still  alive.  Lord  Ellenborouoh 
said,  **  the  hnaband  may  authorize  the  wife  to  endorse  bills  of  exchange  or  pro- 
missory notes,  as  his  agent;  and,  after  the  acknowledgments  and  promises  of 
the  defendant  in  this  case,  it  may  reasonably  be  presumed  against  him,  that 
Mrs.  Carter  had  authority  from  her  husband  to  endorse  the  note  in  question.^' 
And  upon  its  being  objected  that  the  endorsement  ought  to  have  been  in  the 
name  of  fhe  husband,  Lord  Ellbnborovgh  said,  <<  we  may  fairly  carry  the 
presamption  one  step  farther,  and  presume,  that  the  husband  authorized  her  to 
endorse  notes  in  the  name  by  which  she  herself  passed  in  the  world.  The  de- 
fendant is  now  estopped  from  contesting  her  authority  for  this  endorsement.'^ 
So  that  he  puts  the  determination  of  that  case  on  the  presumption  that  the  au- 
thority to  endorse  might  be  implied  from  the  maker's  promise  to  pay ;  here  the 
authority  to  endorse  is  express.  Prestwiok  v.  Marshall  was  decided  on  the  same 
principle,  and  not  on  any  particular  statement  that  might  have  been  contained 
in  the  second  count.  The  replication  in  this  case,  therefore,  showing,  like  the 
r*4401  ^^^i'^'^^^^'^y  ^  ^^1^  derived  to  the  plaintiff  through  *Sarah  Ellwood, 
L        ^  there  is  no  departure,  and  our  judgment  must  be  for  the  plaintiff. 

Parr,  J.  I  had  some  doubt  at  first,  but  I  am  now  satisfied  that  this  case 
falls  within  the  principle  of  the  decisions  adverted  to  by  his  Lordship,  par- 
ticularly Prestwick  v,  Marshall.  The  authority  of  Cotes  a.  Davis  has  never 
been  questioned,  andl  is  not  to  be  distinguished  from  the  present  case,  except  in 
the  circumstance,  that  the  authority  there  was  presumed, — here  it  is  express. 
In  Prestwick  v.  Marshall  I  said,  and  now  repeat,  ''  it  is  remarkable,  that  in 
Cotes  V.  Davis,  the  wife  endorsed  the  bill  in  the  name  by  which  she  was  known 
to  the  world  5  and  although  in  that  case  there  was  a  subsequent  promise.  Lord 
Ellenborouoh  refers  to  a  presumed  authority." 

Vauohan,  J.  I  am  of  the  same  opinion.  At  first,  I  thought  there  was  a 
departure.  But  there  is  no  foundation  for  the  objection,  because  Sarah  Ellwood 
is  identified  with  her  husband,  and  we  cannot  decide  against  the  plaintiff  with- 
out overruling  Prestwick  v,  Marshall. 

Before  the  new  rules,  the  plaintiff  would  clearly  have  been  entitled  to  recover 
under  the  circumstances  disclosed  on  these  pleadings,  and  those  rules,  which 
require  the  plaintiff  to  plead  what  he  would  before  have  proved  under  the 
general  issue,  do  not  alter  the  principles  on  which  he  would  be  entitled  to 
recover. 

BoBANQUBT,  J.  I  think  this  replication  may  be  supported.  It  was  not  the 
object  of  the  new  rules  to  introduce  any  alteration  in  the  material  averments  of 
a  declaration,  or  to  deprive  a  defendant  of  any  defence  he  might  have  resorted 
to  before.  If  the  plaintiff,  before  the  promulgation  of  those  rules,  would  have 
P^^^l'.been  entitled,  after  designating  a  married  woman  as  the  ^drawer  of  a 
I-  ^  bill,  to  show  under  the  general  issue  that  she  drew  and  endorsed  it  with 
the  consent  of  her  husband,  he  may  now  show  that  fact  in  his  replication. 
Cotes  V.  Davis  is  in  point,  and  that  case  was  confirmed  on  full  discussion  in 
Prestwick  i;.  Marshall.     And  though  the  declaration  in  the  latter  case,  now 

Srodttoed  to  us,  contained  a  second  count  in  which  the  wife  was  alleged  to  have 
rawn  the  bill  as  agent  to  her  husband,  that  circumstance  was  not  adverted  to 
by  the  bar  or  the  l^nch,  but  the  case  was  decided  expressly  on  the  principle 
lud  down  in  Cotes  v.  Davis.  Judgment  for  plaintiff. 


MOORE  V.  STRONG.    Jan.  22. 

A  converBation  at  the  time  of  a  purchase,  is  admiBBible  in  evidence  for  the  defendant,  in 
an  action  for  the  prioe  of  the  goods,  although  it  may  let  in  a  set-off  otherwise  barred 
by  the  statute  of  limitations. 
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Debt  for  goods  sold.  The  defendant  pleaded  a  set-off  to  a  greater  amount 
than  the  debt  claimed ;  to  which  plea  the  plaintiff  replied  the  statute  of  limita- 
tions. • 

The  goods  in  respect  of  which  the  plaintiff  sought  to  reooyer  were  sold  to  the 
defendant  in  Jane,  1830,  and  sabseqaently.  The  articles  in  respect  of  which 
the  set-off  was  churned  were  all  deliTered  to  the  plaintiff  in  October,  1825. 
There  were  no  mutual  accounts  between  the  plaintiff  and  defendant  till  1830. 

The  action  was  commenced  in  1833. 

The  plaintiff  having  proved  the  delivery  of  goods  to  the  defendant 'in  1830, 
the  defendant  called  a  witness,  whom  he  proposed  to  examine  respecting  a  con- 
versation which,  at  the  time  of  the  sale  of  the  goods  in  1830,  passed  between 
the  plaintiff  and  defendant  touching  the  debt  due  to  the  defendant  from  the 
plaintiff  for  the  articles  delivered  in  1825. 

An  under-sheriff,  before  whom  the  cause  was  tried,  ^rejected  this  evi- 1-^449-1 
dence,  on  the  ground  that  the  set-off  was  haired  bj  the  statute  of  limita-  ^  *'-' 
tions. 

A  verdict  having  been  given  for  the  plaintiff, 

Gottingham  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  this 
evidence  had  been  improperly  rejected,  the  defendant's  set-off  coming  within 
the  description  of  merchant's  accounts,  which  are  excepted  from  the  operation 
of  the  statute  of  limitations. 

Eum/reyf  who  showed  cause,  contended  that  merchants'  accounts  do  not  fall 
within  the  exception  of  the  statute,  unless  they  are  muti^al,  Cotes  v.  Harris, 
Bull.  N.  P.  149 ;  and  here  there  was  no  mutual  account  before  1830.  In 
Catling  V.  Skoulding,  6  T.  R.  189,  and  Cranch  v.  Kirkman,  Peake,  N.  P.  C.  l&i, 
the  accounts  were  mutual.  But  it  is  doubtful  whether  even  those  cases  would 
have  received  the  same  decision  if  they  had  occurred  after  Lord  Tenterdsn's 
act,  9  G.  4.  At  all  events,  the  defendant  should  have  rejoined  that  these  were 
merchants'  accounts. 

TiNDAL,  C.  J.  I  think  this  case  may  be  determined  without  reference  to  the 
statute  of  limitations.  The  under-sheriff  rejected  a  statement  of  what  passed 
at  the  sale  of  the  plaintiff's  goods  to  the  defendant  in  1830,  because  it  might 
indirectly  have  the  effect  of  taking  the  defendant's  set-off  out  of  the  statute  of 
limitations. 

The  defendant  had  furnished  the  plaintiff  with  goods  in  1825 ;  and  the  con- 
versation at  the  time  of  the  dealing  in  1830  should  have  been  received  in 
evidence,  as  it  might  have  shown  that  the  plaintiff^s  goods  were  furnished  by 
way  of  payment  for  the  defendant's,  and  so  have  barred  the  plaintiff's  action. 

The  rest  of  the  Court  concurring,  the  rule  was  made  Absolute. 


*COPPIN  V,  POTTER.    Jan.  22.  [*443] 

The  Court  will  not  exonerate  bail  for  a  variance  between  the  declaration  and  affidavit 
of  debt,  where  they  have  consented  to  a  stay  of  execution,  and  apply  late  for  relief. 

Wildef  Serjt.,  had  obtained  a  rule  nisi  to  exonerate  the  bail  in  this  cause,  on 
the  ground  of  an  alleged  variance  between  the  declaration  and  the  affidavit  to 
hold  to  bail ;  but,  upon  cause  shown,  it  appeared  that  the  defendant,  on  the 
14th  of  May  last,  had  withdrawn  his  plea  and  suffered  judgment  by  default 
upon  condition  of  obtaining  a  stay  of  execution  till  July ;  and  that  the  bail,  one 
of  whom  was  the  defendant's  attorney,  had  at  the  same  time  given  their  written 
consent  that  the  delay  conceded  to  the  defendant  should  not  affect  their  liability 
for  debt  and  costs ;  further  than  this,  the  bail,  when  sued  on  their  recognisance 
previously  to  last  Michaelmas  term,  pleaded  a  sham  plea,  and  abstained  from 
applying  for  relief  till  the  present  term ;  under  these  circumstances, 

The  Court,  without  deciding  the  question  of  variance,  held,  that — looking  to 
the  consent  given,  after  declaration,  by  bail,  one  of  whom  was  the  defendant's 
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mttorney;  tbe  plea  they  had  pat  in  to  the  proceediog  against  themselves;  and 
the  time  they  had  permitted  to  elapse, — the  present  application  to  the  discre- 
tion  of  the  Court  came  too  late.  Rale  discharged. 

Tal/ourdj  Serjt.|  and  RohinBon  showed  cause. 


[*444]  *ATKINSON  v.  BAYNTUN.    Jan.  23. 

M.  being  in  crtstody  on  execution  pursuant  to  a  warrant  of  attorney,  by  which  he  had 
agreed  that  execution  should  issue  from  time  to  time  for  certain  instalments  of  a 
mortgage  debt,  defendant,  in  consideration  that  plaintiff  would  discharge  M.  out  of 
oust<^y,  undertook  that  he  should,  if  necessary,  be  forthcoming  for  a  second  execu- 
tion. 

Held,  that  defendant's  was  a  valid  contract 

The  declaration  stated,  that  before  the  making  of  the  memorandum  of  agre&* 
ment  and  the  promise  of  the  defendant  hereinafter  mentioned,  certain  persons, 
to  wit,  one  Oeorge  Pearce  Manley  and  Mary  Manley,  on  the  10th  of  January, 
1829,  mortgaged  certain  premises  to  the  plaintifif  for  8000/.,  with  a  proviso  for 
redemption  on  payment  of  the  principal  on  the  10th  of  January,  1834,  and 
interest  half-yearly  in  the  mean  time :  that  the  said  O.  P.  M.  and  M.  M.  cove- 
nanted to  pay  the  plaintiff  interest,  half-yearly,  at  the  rate  of  five  per  cent,  per 
annum,  and  also  to  pay  to  Michael  Clayton  and  Alexander  William  Qrant, 
certain  trustees  in  the  deed  of  mortgage  mentioned,  or  the  survivor  of  them, 
their  or  his  executors,  administrators,  or  assigns,  during  such  time  as  the  said 
sum  of  8000/.,  or  any  part  thereof,  should  remain  unpaid,  5/.  per  cent,  per- 
annum,  on  the  same  sum  of  8000/.,  or  on  so  much  thereof  as  should  from  time 
to  time  remain  unpaid,  by  even  portions,  half  yearly,  by  way  of  a  sinkine  fund, 
toward  the  liquidation  of  the  principal ;  that  for  the  further  securing  the  said 
sum  of  8000/.  the  said  O.  P.  M.  and  M.  M.  executed  a  warrant  of  attorney, 
bearing  date  the  day  and  year  first  aforesaid,  to  confess  judgment  forthwith  for 
the  sum  of  16, 000/.,  which  warrant  of  attorney  was  subject  to  a  defeasance  as 
follows : — ^That  no  execution  should  issue  upon  the  said  judgment  until  default 
should  be  made  in  payment  of  the  said  sum  of  8000/.,  or  the  interest  thereof; 
or  the  annual  sum  to  be  paid  to  Clayton  and  Grant ;  but  in  case  default  should 
be  made  in  any  such  payment  as  aforesaid,  that  it  should  be  lawful  for  the 
r*4451  P^^^°^^^'  ^^^  executors,  ^administrators,  or  assigns,  at  any  time  from 
I-  ^  time  to  time  thereafter,  to  issue  execution,  or  cause  execution  to  be 
issued  upon  the  said  judgment,  for  the.  whole  or  any  part  or  parts  of  the  said 
sum  of  8000/.,  and  the  interest  thereof,  and  all  costs,  charges,  and  expenses  oc- 
casioned by  the  non-payment  thereof,  without  the  necessity  of  reviving  the  said 
judgment,  notwithstanding  there  should  have  been  no  prior  proceeding  thereon, 
or  no  proceeding  within  one  year  immediately  preceding  the  issuing  of  such 
execution : 

That,  before  the  making  of  the  memorandum  of  agreement  and  of  the  promise 
of  the  defendant  hereinafter  mentioned,  the  plaintiff  caused  judgment  to  be 
entered  up  upon  the  said  warrant  of  attorney,  against  the  said  G.  P.  M.  and 
M.  M.,  for  the  said  sum  of  16,000/.,  together  with  his  costs  of  suit,  amounting 
to  the  further  sum  of  3/.  5s. :  that  afterwards  and  before  the  making  of  the 
memorandum  of  agreement  and  the  promise  of  the  defendant  hereinafter  men- 
tioned, the  said  6.  P.  M.  and  M.  M.  made  default  in  the  payment  of  the  said 
annual  sum  of  money  so  covenanted  to  be  paid  by  them  to  the  said  Clayton  and 
Grant  as  aforesaid ;  and  thereupon  the  plaintiff  for  having  execution  upon  the 
said  judgment  against  the  said  G.  P.  M.  and  M.  M.,  for  a  certain  sum  of  money, 
to  wit,  the  sum  of  802/.  2s.  afterwards  and  before  the  making  of  the  memoran- 
dum of  agreement  and  the  promise  of  the  defendant  hereinafter  mentioned, 
sued  and  prosecuted  out,  Ac.,  a  certain  writ,  called  a  testatum  capias  ad  satis- 
faciendom,  founded  on  die  said  judgment  so  entered  up  under  and  by  virtue  of 
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the  said  warrant  of  attorney  as  aforesaid,  agamst  the  said  G-.  P.  M.  and  M.  M., 
directed  to  the  sheriffii  of  the  city  of  Bristol ;  by  virtne  of  which  said  writ  the 
sheriffs  of  the  city  of  Bristol  took  and  arrested  the  said  G.  P.  H.  and  M.  M.^ 
and  kept  and  detained  them  in  custody  until,  and  at,  and  after  the  time  of  the 
making  '^'of  the  memorandum  of  agreement  and  the  promise  of  the  de-  pnAA^-i 
fendant  hereinafter  mentioned :  of  all  which  premises  the  defendant,  *-  ^ 
afterwards  and  before  the  making  of  the  memorandum  of  agreement  and  the 
promise  of  the  defendant  hereinafter  mentioned,  had  notice : 

That  thereupon,  in  consideration  of  the  premises,  on  the  12th  of  Noyember, 
1883,  by  a  certain  memorandum  of  agreement,  in  writing,  then  made  between 
the  plaintiff  and  the  defendant,  and  then  siffned  by  the  defendant,  it  was  agreed 
by  and  between  the  plaintiff  and  the  defendant,  that  upon  payment  to  the  under- 
sheriff  of  the  expenses  of  the  execution  under  which  the  said  O.  P.  M.  and 
M.  M.  were  then  in  custody,  they  the  said  Gt,  P.  M.  and  M.  M.  should  be  dis- 
charged ;  the  defendant  then  engaging  that  they  should  be  forthcoming  at  any 
future  period  within  twelve  months,  in  case  it  should  appear  to  the  plaintiff  to 
be  necessary  to  issue  another  execution  against  the  said  G.  P.  M.  and  M.  M. ; 
and  the  defendant  pledging  himself  on  the  part  of  the  said  G.  P.  M.  and  M.  M. 
that  they  should  without  delay  execute  a  deed  of  trust  for  sale,  and  that  steps 
should  be  taken  as  soon  as  conveniently  might  be,  to  effect  a  sale  of  the  mort- 
;aged  property :  that  the  defendant  also  agreed  that  the  said  G.  P.  M.  and 
M.  should  pay  or  be  charged  with  all  proper  costs  and  charges  incurred  by 
the  sheriff  of  Devonshire  and  the  plaintiff,  relative  to  an  execution  issued 
against  them  in  the  month  of  March  then  last : 

That  the  said  agreement  being  so  made  as  aforesaid,  to  wit,  on,  &c.,  in  consi- 
deration thereof,  and  that  the  plaintiff  at  the  special  instance  and  request  of  the 
defendant,  had  then  promised  the  defendant  to  perform  and  fulfil  the  said  agree- 
ment in  all  things  on  the  plaintiff's  part  and  behalf  to  be  performed  and  ful- 
filled, the  defendant  promised  the  plaintiff  to  perform  and  fulfil  the  said  agree- 
ment in  all  things  on  the  ^defendant's  part  and  behalf  to  be  performed  piejJ7-i 
and  fulfilled  :  L  **' -" 

That  although  after  the  making  of  the  said  agreement,  to  wit,  on,  &c.,  the 
plaintiff,  confiding  in  the  said  promise  of  the  defendant,  and  in  hopes  of  his 
faithful  performance  thereof,  did  suffer  and  permit  the  said  G.  P.  M.  and  M.  M. 
to  be  discharged  out  of  the  custody  of  the  sheriffs ;  and  the  said  G.  P.  M.  and 
M.  M.  were  then  discharged  out  of  the  said  custody  accordingly ;  and  although 
it  afterwards,  and  before  the  commencement  of  this  suit,  and  within  the  space 
of  twelve  months  from  tho  time  of  the  making  of  the  said  memorandum  of 
agreement  and  the  said  promise  of  the  defendant,  appeared  to  the  plaintiff  to 
be  necessary  to  issue  another  execution  against  the  said  G.  P.  M.  and  M.  M., 
and  although  the  plaintiff  did  within  such  time  as  aforesaid,  and  after  the  10th 
of  January,  1834,  and  before  the  commencement  of  this  suit,  issue  another  exe- 
cution against  the  said  G.  P.  M.  and  M.  M.  upon  the  said  judgment  so  entered 
up  as  aforesaid,  for  a  large  sum  of  money,  to  wit,  the  sum  of  7215/.  9<.  Id.^ 
then  remaining  due  from  the  said  G.  P.  M.  and  M.  M.  to  the  plaintiff  upon  the 
said  indenture  of  mortgage,  whereof  the  defendant  afterwards  and  before  the 
commencement  of  this  suit,  on,  &c.,  had  notice ;  nevertheless  the  defendant, 
not  regarding  the  said  memorandum  of  agreement  or  his  said  promise,  did  not 
at  any  time  after  the  said  last-mentioned  execution  against  the  said  G.  P.  M. 
ftnd  M.  M.  was  issued,  cause  or  procure  the  said  G.  P.  M.  and  M.  M.,  or  either 
of  them,  to  be  forthcoming,  but  wholly  neglected  and  refused  so  to  do :  by  reason 
whereof  the  plaintiff  was  hindered  and  prevented  from  enforcing  hb  said  last- 
mentioned  execution  against  the  said  G.  P.  M.  and  M.  M.,  or  either  of  them| 
and  was  likely  to  lose  the  said  sum  of  money  so  remaining  due  to  him  from  the 
*8aid  G.  P.  M.  and  M.  M.  as  last  aforesaid  upon  the  said  indenture  of  j^aaq^ 
mortgage,  and  all  means  of  enforcing  payment  of  the  same :  To  the  ^  -^ 
damage  of  the  plaintiff  of  10,000/.,  and  therefore  he  brought  his  suit,  &o. 
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said  G.  P.  M.  and  M.  M.,  by  virtue  of  the  same  writ,  and  also  at  the  time  of 
the  making  of  the  said  supposed  agreement  and  promise,  as  in  the  declaration 
was  mentioned,  the  said  sum  of  8,000^.  was  not,  nor  was  any  part  thereof,  nor 
was  any  interest  upon  the  same,  or  upon  any  part  thereof];  due  or  payable  from 
the  said  G-.  P.  M.  and  M.  M.  to  the  plaintiff ;  nor  had  any  costs,  charges,  or 
expenses  been  occasioned  by  the  non-payment  thereof,  &o. 

Replication  :  that  at  the  time  of  the  suing  out  and  prosecuting  of  the  said 
writ  of  testatum  capias  ad  satisfaciendum,  and  also  at  the  time  of  the  taking 
and  arresting  of  the  said  G.  P.  M.  and  M.  M.  by  virtue  of  the  same  writ,  and 
also  at  the  time  of  the  making  of  the  said  agreement  and  promise  as  in  the 
declaration  was  mentioned,  a  certain  sum  or  money,  to  wit,  800^.  of  lawful 
money,  &o.,  for  interest  upon  the  said  sum  of  8,000/.,  and  also  in  respect  of  the 
said  annual  payments  so  by  the  said  indenture  covenanted  to  be  made,  as  in  the 
declaration  was  mentioned,  was  due  and  payable  from  the  said  G.  P.  M.  and 
M.  M.  to  the  plaintiff;  and  that,  the  plaintiff  prayed  might  be  inquired  of  by 
the  country,  &c. 

General  demurrer,  and  rejoinder. 

Manning y  for  th^  defendant,  appeared  in  support  of  the  demurrer ;  but  the 
Court  expressing  an  opinion  against  the  sufficiency  of  the  plea,  be  proceeded  to 
impugn  the  declaration. 

r*4491  '^^^  declaration  is  bad  upon  three  grounds.  1st,  The  ^particular 
I-  ^  stipulation  contained  in  the  agreement  upon  which  this  action  is  brought, 
is  void, — as  amounting  to  an  undertaking  to  do  that  which  it  was  legally  im- 
possible the  defendant  should  do.  By  the  discharge  of  the  Manleys  out  of  exe- 
cution, the  judgment  on  which  they  had  been  taken  was  satisfied;  and,  there- 
fore,  any  agreement  that  they  should  be  forthcoming  to  answer  another  execution 
on  the  same  judgment  would  be  nugatory.  In  Blackburn  v.  Stupart,  2  East, 
243,  the  defendant  had  been  discharged  out  of  custody  under  a  ca.  sa.,  upon  an 
agreement  that  the  judgment  should  stand  as  a  security  for  the  payment  of  the 
residue  of  the  debt  in  three  months,  when  it  was  to  be  enforced  by  execution 
against  his  person  and  goods :  after  the  three  months  the  plaintiff  issued  a  ca. 
sa.  and  took  the  defendant,  who  paid  the  residue  of  the  debt  in  order  to  procure 
his  discharge  :  the  Court  made  a  rule  absolute,  that  the  money,  which  was  in 
(he  sheriff's  hands,  should  be  refunded  to  the  defendant ;  and  Grose,  Justice, 
said,  "  that  it  would  be  very  dangerous  to  permit  the  law  to  be  unsettled  in 
this  respect ;  which  is,  that  a  person  cannot  be  taken  in  execution  twice  on  the 
same  judgment,  whether  he  had  so  agreed  or  not ;  and,  therefore,  though  the 
defendant's  conduct  had  been  very  scandalous,  yet  the  rule  must  be  made  abso* 
lute."  In  Vigors  v,  Aldrich,  4  Burr.  2482,  to  debt  on  judgment,  the  defendant 
pleaded  that  he  had  been  taken  under  a  ca.  sa.,  and  afterwards  discharged  out 
of  custody  by  consent  of  the  plaintiff,  upon  an  agreement  to  pay  certain  sums 
at  stipulated  times.  Upon  demurrer,  the  Court  held  that  the  pluntiff  could 
not  bring  an  action  upon  the  judgment  after  the  defendant  had  been  taken  in 
execution  and  discharged  by  the  plaintiff's  own  consent.  Da  Costa  v.  Davis, 
1^4501  ^  ^^'  ^  ^^^^'  ^^^^  ^^  ^°  action  on  a  bond  given  by  *the  defendant 
*-  •*  to  the  plaintiff  to  procure  the  release  of  May,  who  was  in  execution  at 
the  plaintiff's  suit.  The  condition  was,  that  the  defendant  or  May  should  pay 
730/.  on  or  before  the  10th  of  January,  1798,  or  that  in  case  of  default.  May 
should  be  rendered  on  that  day  at  a  certain  place,  so  that  he  might  be  again 
iaken  in  execution.  The  Court  was  of  opinion,  on  the  authority  of  Yigers  v. 
Aldrich,  that  the  latter  part  of  the  condition  was  void,  being  to  render  a  pri- 
soner in  execution  who  had  once  been  discharged :  and  the  plaintiff  had  judg- 
ment only  on  the  ground  that  where  the  condition  of  a  bond  is  to  do  one  of  two 
things,  the  showing  that  one  cannot  be  performed,  is  no  reason  for  not  having 
performed  the  other :  but  in  the  present  case,  the  stipulations  in  the  memoran- 
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dam  of  agreement  are  cnmnlative,  not  alternative ;  and  there  is  no  ground  for 
saying  that  the  defendant  has  not  performed  every  other  branch  of  the  agree- 
ment. In  Jaqnes  v.  Withy,  1  T.  R.  557,  Ashhurst,  J.,  says,  "  I  know  of 
only  one  case  where  a  debtor,  in  execution,  who  has  obtained  his  liberty,  may 
afterwards  be  taken  again  for  the  same  debt,  and  that  is,  where  he  has  escaped. 
Bat  the  reason  of  that  is,  that  be  was  not  legally  out  of  custody/'  To  the 
same  effect  are  Tanner  v.  Hague,  7  T.  R.  420 ;  Clarke  v.  Clement,  6  T.  R.  525 ; 
Whitacres  v,  Hamkinson,  Cro.  Car.  75  ;  Walker  v.  Alder,  Style,  117;  Price  v. 
&oodrick,  Style,  387 ;  Dallam  v.  Price,  2  B.  M.  235.  And  according  to  the 
principle  established  by  those  authorities,  even  the  stipulation  in  the  defeasance 
of  the  warrant  of  attorney,  that  execution  shoald  issue  from  time  to  time,  does 
not  sapersede  the  rule  of  law  that  a  party  shall  not  be  taken  a  second  time 
under  the  *same  judgment.  [Tindal,  C.  J.  What  do  you  say  to  exe-  1-^4  ei-i 
cations  under  the  stat.  of  W.  3,  for  instalments  or  interest  accruing  I-  J 
after  judgment  ?]  They  issue  by  express  statutory  enactment,  which  was  ren- 
dered necessary  by  the  strictness  of  the  rule  of  law.  But  even  under  the  stat 
of  8  &  9  W.  3,  c.  11,  if  the  defendant  being  in  execution  for  any  instalment, 
were  discharged  out  of  custody  by  the  consent  of  the  plaintiff,  the  whole  judg- 
ment, or  at  all  events  the  sum  for  which  the  defendant  was  in  execution,  woald 
be  considered  as  satisfied.  Here,  though  the  declaration  does  not  state  how 
much  the  sheriffs  of  Bristol  were  commanded  on  the  body  of  the  writ  to  take 
the  Manleys  for,  yet  the  Court  will  assume  that  the  writ  was  in  the  usual  form 
for  16,003/.  5s.,  as  the  execution  would  otherwise  be  irregular  in  not  pursuing 
the  judgment.  [Tindal,  C.  J.  The  Court  can  make  no  presumption  either 
the  one  way  or  the  other.] 

Again,  the  second  execution  is  alleged  to  have  issued  for  7215/.  9<.  Id. ;  but 
it  could  never  have  been  the  intention  of  the  defendant  to  become  responsible 
for  more  than  the  802/.  2«.  in  respect  of  which  he  procured  the  Manleys' 
discharge ;  and  for  aught  that  appears  to  the  contrary,  the  former  sum  of  802/. 
2«.  may  form  part  of  the  7215/.  9«.  1</.,  which  in  the  declaration  is  said  to  be 
the  debt  then  remaining  due.  So  that  the  Manleys  would  not  only  have  been 
arrested  a  second  time  on  the  same  judgment,  but  in  respect  to  the  same 
identical  sum  for  which  they  had  been  in  custody  before. 

Lastly,  the  declaration  should  have  averred  notice  of  the  place  or  county  to 
which  the  second  execution  was  directed,  for  without  such  notice,  the  defendant 
could  not  tell  where  to  produce  the  Manleys.  It  is  true  that,  upon  an  issue 
expressly  on  the  point  of  notice,  or  upon  a  plea  of  non-assumpit,  under  the  old 
law,  the  Court  after  verdict,  would  presume  that  a  sufficient  '^'notice  had  r^AKoi 
been  proved,  Vide  1  Mann.  &  Ryl.  285,  n.  But  no  such  presumption  I-  -I 
arises  upon  demurrer.  [The  Court  intimated  that  there  was  no  weight  in  the 
two  last  objections.] 

With  respect  to  the  plea,  the  defendant  by  negotiating  for  the  discharge  of 
the  Manleys  from  arrest  is  not  precluded  from  averring  that  the  claim  for  which 
they  were  in  custody  was  unfounded ;  because,  if  it  were  so,  his  own  promise 
is  without  a  consideration.  A  promise  made  in  consideration  of  the  discharge 
of  persons  who  are  illegally  imprisoned  is  not  binding ;  as  if  one  seeing  a 
highwayman  with  a  pistol  at  the  traveller's  breast,  promises  to  pay  100/.  for  the 
release  of  the  traveller :  upon  being  sued  for  the  amount  he  may  show  the  cir- 
cumstances attending  the  promise. 

Wiide,  Serjt.  The  pica  is  ill.  For  even  if  the  plaintiff's  claim  against  the 
Manleys  were  of  a  doubtful  nature,  their  abandoning  their  security  at  the  defen- 
dant's request  is  a  sufficient  consideration  to  entitle  them  to  enforce  his  under- 
taking :  Starcy  v.  Bank  of  England,  6  Bingh.  754 ;  Longridge  v.  Dorville,  5  B. 
&  Aid.  117. 

And  the  declaration  is  sufficient ;  for  it  is  plain  that  the  second  execution 
was  not  issued  from  the  same  portion  of  the  debt  as  the  first.  The  principal 
sum  due  being  8000/.,  if  the  first  execution  issued  for  802/.  2s.,  the  residue 
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with  the  costs  of  the  fonner  exeontion  would  be  about  7215^.  And  by  express 
agreement,  as  under  the  defeasance  of  the  Manleys'  warrant  of  attorney,  several 
and  sueoessive  executions  may  issue  for  several  instalments  of  the  same  debt, 
independently  of  the  statute  of  8  &  9  W.  3.  For  in  Austerbury  t;.  Morgan, 
2  Taunt.  195,  it  was  held,  that  where  judgment  was  entered  on  a  warranto? at- 
pcj  »q-|  tomey,  though  a  bond  also  was  given,  it  was  not  necessary  *under  8  &  9 
L  *o^J  w.  3  to  suggest  breaches.  Cox  v.  Rodbard,  8  Taunt.  74,  Tilby  v. 
Best,  16  East,  163,  and  Lewrideg  v.  Forty,  1  M.  &  S.  706,  support  the  same 
position.  In  Vigors  v,  Aldricb,  Jaques  v.  Withy,  and  Tunner  v.  Hague,  there 
was  an  agreement  for  a  second  execution.  In  Blaokbume  v,  Stupart  the  first 
execution  was  for  the  entire  debt ;  in  Da  Costa  v.  Davis  there  was  no  engage* 
ment  by  May,  the  debtor,  to  subject  himself  to  a  second  execution.  And  in 
all  the  cases  which  have  been  cited  for  the  defendant  the  principle  will  be  found 
to  be  laid  down  too  broadly.  These  cases  are  founded  upon  a  misapprehension  of  the 
true  principle,  which  is,  that  where  the  defendant  is  discharged  out  of  execution 
by  the  consent  of  the  plaintiff,  the  law  presumes  that  the  plaintiff  has  been 
satisfied  by  payment.  Here  the  agreement  of  the  debtor  rebuts  any  such  pre- 
sumption. 

Manning^  in  reply.  The  decisions  which  preclude  a  second  execution  byca. 
sa.  under  the  same  judgment  do  not  turn  on  the  presumption  of  satisfaction, 
but  on  the  principle  that  the  plaintiff,  after  having  resorted  to  the  highest 
species  of  satisfeotion,  the  seizure  of  the  defendant's  person,  cannot  resort  to 
any  other  remedy,  or  to  the  same  again,  after  he  has  released  the  defendant. 
At  common  law,  if  the  defendant  died  in  execution  the  judgment  was  satisfied 
and  the  plaintiff's  remedy  wholly  gone.  There  it  would  be  impossible  to  pre- 
sume actual  satisfaction  ;  yet  the  case  of  death  and  the  case  of  a  discharge  with 
the  assent  of  the  creditor  are  both  considered  as  equally  standing  upon  the  prin- 
ciple of  legal  satisfaction  by  imprisonment ;  Foster  v.  Jackson,  Hob.  52 ;  Lin- 
r*4541  ^^^'^  ^^^®)  ^  Leon.  280.  It  is  true  that,  by  ^express  agreement, 
I-  ^  several  and  successive  executions  may  issue  from  instalments  under  the 
same  judgment;  but  they  must  be  executions  by  fi.  fa.  or  elegit,  or  by  ca.  sa. 
after  the  two  former ;  or  if  by  oa.  sa.  in  the  first  instance,  the  creditor  must 
not  consent  to  his  debtor's  discharge.  No  instance  has  been  cited,  in  which  a 
defendant  being  in  custody  for  one  instalment  the  plaintiff  has  consented  to  his 
discharge  out  of  custody,  and  has  retaken  him  either  for  the  same  or  even  for  a 
subsequent  instalment.  This  might  have  been  done  under  the  provisions  of  41 
O.  8,  0.  64 ;  but  those  provisions  were  enacted  only  for  three  years,  and  have 
been  suffered  to  expire  perhaps  because  they  are  inconsistent  with  the  principle 
of  law.  As  the  Court  appears  to  have  overruled  the  objection  of  the  replication 
which  raises  the  question  as  to  the  sufficiency  of  the  consideration  for  the  agree- 
ment, it  is  not  intended  to  urge  defect  of  consideration  as  an  objection  to  the 
declaration ;  but  the  defendant  contends,  that  the  plaintiff  complains  of  the  non- 
prformance  of  an  undertaking  to  do  that  which  was  not  only  nugatory  but 
illegal ;  for  if  the  judgment  was  satisfied  by  the  discharge  of  the  Manleys  from 
the  first  execution,  the  producing  of  the  Manleys  to  the  second  execution,  and 
the  taking  of  them  under  that  execution,  would  be  an  indictable  offence,  as  well 
in  the  producer  as  in  the  taker. 

TiNDAL,  C.  J.  This  question  comes  on  upon  a  demurrer  to  the  replication ; 
but  as  we  think  the  plea  is  bad  in  law,  it  is  unnecessary  to  consider  the  replica- 
tion. The  declaration  states  foots  from  which  it  appears  that  a  certain  agree- 
ment, which  is  the  subject-matter  of  the'  action,  was  made  at  the  time  when 
two  persons  of  the  name  of  Manley  were  in  execution  for  the  sum  of  money 
stated  in  the  declaration.  And  the  declaration  proceeds  to  state,  that  in  con- 
P4551  ''^^^'^^^^^  ^^^^  ^^®  plaintiff  would  ^permit  the  sheriffs  of  the  city  of 
^  ^  Bristol  to  let  those  two  persons  goat  large,  the  defendant  undertook  that 
he  would  afterwards  procure  them  to  be  forthcoming,  if  it  became  necessary 
that  a  second  execution  should  issue. 
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The  only  answer  suggested  to  that  undertaking,  by  the  plea,  is,  that  no  snin 
of  money  was  due  to  the  plaintiff  at  the  time  the  Manleys  were  taken :  but  the 
defendant,  by  entering  into  an  agreement  to  induce  the  plaintiff  to  discharee 
the  Manleys,  admits  that  they  were,  at  that  time,  really  in  execution,  which, 
under  the  circumstances,  is  also  an  admission  that  the  validity  of  the  execution 
ought  not  to  be  disputed  between  the  plaintiff  and  defendant :  after  the  defen- 
dant has  obtained,  for  his  friends,  the  benefit  he  proposed  by  their  enlargement^ 
he  is  estopped  to  object  that  the  writ  under  which  they  were  detained  was  not 
Talid. 

The  defendant  then  says,  that  the  declaration  is  bad,  as  disclosing  an  agree- 
ment  which  is  void  in  Uw.  But  upon  looking  at  the  statement  in  the  decla- 
ration we  see  no  necessity  for  coming  to  such  a  conclusion.  The  state  of  the 
case  is,  that  on  the  10th  of  January,  1829,  a  mortgage  was  made,  by  two  per- 
sons of  the  name  of  Manley,  to  the  present  plaintiff,  by  which  they  assigned 
to  him  a  certain  leasehold  property,  the  mortgage  being  redeemable  on  payment 
of  8000/.  on  or  before  the  10th  of  January,  1834,  with  interest  at  5  per  cent, 
in  the  mean  time.  There  was  also  a  covenant  on  the  part  of  the  Manleys,  the 
mortgagors,  that  they  would  create  a  sinking  fund,  at  the  rate  of  5  per  cent., 
during  the  intervening  five  years  that  the  money  was  allowed  to  remain  out  on 
mortgage ;  which  payments  for  the  sinking  fund  and  interest  at  five  per  cenL, 
give,  by  an  easy  calculation,  an  amount  of  800/.  a  year. 

It  was  thought  fit  that  these  payments  should  be  further  assured  by  a  warrant 
of  attorney,  and  that  warrant  of  attorney,  after  reciting  the  mortgage,  prooeedsy 
*in  the  defeasance,  to  state,  that  if,  at  any  time,  default  should  be  made,  ^-4^45^1 
either  in  the  payment  of  the  interest,  or  in  the  payment  of  the  sums  I-  ^ 
of  money  which  were  so  stipulated  to  form  a  sinking  fund  between  these 
parties,  that  from  lime  to' time  it  should  be  lawful  for  the  plaintiff  to  issue 
executions  against  the  defendants  in  that  action,  the  two  Manleys,  until  the 
whole  was  satisfied.  Therefore  the  judgment  entered  up  under  that  warrant  of 
attorney  for  the  sum  of  16,000/.  was  a  judgment  entered  upon  an  express  under- 
standing and  agreement  between  the  parties,  that  from  time  to  time  different 
executions  should  issue,  until  the  whole  sum  of  money  that  was  made  payable 
and  secured  by  that  instrument  was  actually  received  by  the  plaintiff. 

Then  the  declaration  goes  on  to  state,  that  it  did  become  necessary  that  the 
plaintiff  should  issue  execution,  and  that  such  execution  was  issued,  upon  the 
judgment,  <'  for  a  certain  sum,  to  wit,  the  sum  of  802/.  2«.;" — not  for  the  whole 
sum  mentioned  in  the  judgment. 

Now  that  being  the  position  of  the  parties, — the  two  Manleys  being,  at  that 
time,  actually  in  custody  of  the  sheriffs  of  the  city  of  Bristol, — then  comes  the 
agreement  which  is  the  subject  of  this  action,  by  which  the  defendant  says,  in 
effect  to  the  plaintiff,  <'  in  consideration  that  you  will  release  and  discharge 
them  out  of  the  custody  of  the  sheriffs,  I  will  undertake,  if  it  shall  become 
necessary  at  any  time  that  another  execution  shall  issue,  that  these  two  persons 
shall  be  forthcoming ;"  and  then  the  declaration  proceeds  to  state,  that  it  did 
become  necessary  that  another  execution  should  issue ;  and  that  at  a  long  period 
subsequent,  viz.  at  the  end  of  May,  1834,  the  plaintiff  did  issue  an  execution 
for  the  sum  of  7215/. 

This  state  of  facts,  according  to  the  argument  for  the  ^defendant,  ri^AK'T'x 
amounts  to  an  agreement  that  a  debtor  should  be  subject  to  a  second  exe-  I-  -' 
oution  for  the  same  debt,  and  is,  therefore,  void  in  law.  Admitting,  for  the 
sake  of  argument,  that  where  there  has  been  no  engagement  by  the  debtor  to 
that  effect,  an  agreement  bv  a  third  party,  that  a  debtor  who  has  been  already 
in  custody  for  an  entire  debt  shall  be  forthcoming  for  a  second  execution  in  re- 
spect of  the  same  sum,  would  be  a  void  agreement,  still  the  present  case  does 
not,  in  law,  or  in  fact,  &11  within  such  a  principle. 

There  is  no  statement  here  from  which  we  can  infer  that  the  debtor  was 
to  be  charged  a  second  time  in  respect  of  the  same  sum  for  which  he  had  al- 
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ready  been  in  oosiody.  On  the  oontrarj,  by  punning  tbe  oalonlation  suggested 
by  the  agreement,  it  appears  that  the  seoond  ezecntion  was  for  a  sum  and  a  sub- 
ject-matter different  from  the  original  one.  And  the  defendant  should  not  have 
left  it  in  doubt,  but,  if  suoh  were  the  case,  should-  have  expressly  averred  that 
the  second  execution  was  for  the  same  sum  as  the  first.  But  it  is  sufficient  for 
us  to  say,  that  it  does  not  appear  on  this  record  that  such  was  the  case. 

Supposing,  however,  that  it  was  issued  in  respect  of  the  same  sum,  or  a  part 
of  the  same  sum,  the  defendant  has  not  given  any  answer  to  the  cases  in  which 
it  has  been  held  that  successive  executions  may,  by  agreement  of  the  debtor, 
be  issued  for  several  portions  of  an  entire  debt :  Tilly  v.  Best,  Leveridge  v.  Forty, 
Austerley  v.  Morgan,  and  Cox  v,  Rodbard.  Indeed,  without  the  aid  of  autho* 
rity,  good  sense  would  establish  such  a  principle :  and  no  authority  has  been 
cited  to  show  even  that  a  second  execution  for  the  same  debt  is  absolutely 
void :  if  it  were  so,  the  sheriff  would  be  a  trespasser,  and  no  application  to 
a  Court  would  be  necessary  to  discharge  a  defendant.  It  has  always  been 
the  practice,  however,  to  make  such  an  application.  Now  if  such  an  exe* 
r*4^R1  ^^^^^°  '^'would  not  be  void  even  where  there  has  been  no  agreement  to 
L  ^  warrant  it,  why  are  we  to  say  that  it  is  void  when  it  has  been  issued  pur- 
suant to  the  terms  of  an  express  agreement  ?  at  all  events,  the  case  where  there 
is  an  agreement  by  the  debtor  for  successive  executions  is  essentially  different 
from  cases  where  there  has  been  no  snch  understanding.  Our  judgment,  there*- 
fore,  must  be  for  the  plaintiff,  and  the  jury  must  say  what  injury  he  has  sus- 
tained by  his  debtors  not  being  forthcoming  at  the  proper  time. 

Pabk,  J.  His  Lordship  having  gone  so  fully  into  the  facts  and  circumstances 
of  this  case,  it  is  unnecessary  that  I  should  take  up  much  time  in  giving  my 
opinion  in  concurrence  with  his.  If  it  be  taken,  that  in  Jaques  v.  Withy,  Ash- 
hurst,  J.,  laid  down  the  rale  as  generally  as  the  counsel  for  the  defendant  has 
been  inclined  to  state  it  to-day,  Buller,  J.,  said,  on  the  other  hand,  that  he 
could  not  agree  in  the  generality  of  the  position  laid  down  by  Abhhurst,  J. 
There  are  various  cases  where  the  Court  has  declined  to  interpose,  even  where 
the  second  execution  is  for  the  same  entire  debt :  as  where  there  is  anything 
which  looks  like  fraud.  In  Baker  v.  Ridgway  the  defendant,  who  had  been 
taken  in  execution,  became  a  bankrupt;  it  was  necessary  before  the  plaintiff 
eould  prove  his  debt  under  the  commission  to  consent  to  the  defendant's  dis- 
charge :  some  time  afterwards  the  commission  was  superseded,  and  the  plaintiff 
took  the  defendant  again:  he  applied  to  this  Court  to  be  discharged,  and, 
according  to  the  generality  of  the  rule,  he  ought  to  have  been  discharged :  I 
was  inclined  to  that  opinion,  and  so  was  the  rest  of  %the  Court  upon  general 
principles;  but  they  said  that  the  rule  does  not  apply  if  there  be  any  suspi- 
cion of  fraud  in  the  case,  and  they  doubted  very  much  whether  there  were 
not  circumstances  of  fraud  sufficient  to  warrant  the  detention  of  the  defendant, 
pnAfirfi  or,  at  least,  to  drive  him  to  his  "^audltd  quereld :  I  did  not  feel  upon  the 
L  -^  affidavits  that  were  then  produced  that  there  was  sufficient  ground  to 
warrant  the  judgment;  but  the  Court  could  not  discharge  the  defendant. 
But  at  all  events  the  defendant  here,  ought,  on  his  pleadings,  to  have  made  it 
quite  apparent  that  the  second  execution  was  for  the  same  debt, — the  same  sub- 
ject-matter. Now  he  has  not  done  so,  and  it  appears  to  us,  upon  taking  the 
figures  altogether,  that  it  was  not  for  the  precise  debt  for  which  he  had  been 
arrested  before.  There  was  nothing  illegal  in  an  agreement  to  pay  from  time 
to  time  in  the  manner  stated  in  the  defeasance  to  this  warrant  of  attorney.  It 
was  the  duty  of  the  defendant  to  make  it  clear  that  the  seoond  execution  was 
for  the  same  sum,  as  much  as  if  there  had  been  an  actual  recaption,  and  the 
defendant  had  come  before  a  judge  to  be  discharged  on  account  of  a  second 
arrest.  Not  having  done  so,  it  appears  to  me  to  be  clear  that  the  plaintiff  is 
entitled  to  judgment. 

Yauohan,  J.  I  am  of  the  same  opinion.  The  cases  which  have  been  cited 
for  the  defendant  apply  to  a  different  state  of  facts ;  that  is,  where  the  body 
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has  been  taken  a  second  time  for  the  same  debt.  I  can  perodTO  no  illegality 
in  a  party's  agreeing  to  pay  a  debt  by  instalments,  and,  with  that  view,  to 
subject  himself  to  successiTO  executions ;  it  is  for  the  conTenienoe  of  the  party, 
and  clearly  in  ease  of  a  debtor.  Here  a  third  party  has  stepped  in  :  after  as- 
senting to  such  an  agreement  he  cannot  be  permitted  to  question  the  existence 
of  the  debt ;  and  it  is  clear  that  the  second  execution  was  not  in  respeot  of  the 
same  sum  as  the  first. 

BosANQUBT,  J.  I  am  of  opinion  that  the  judgment  of  the  Court  ought  to 
be  for  the  plaintiff;  but  the  question  having  been  so  fully  discussed  by  my 
Lord  Chief  Justice,  '^'I  shall  only  add  a  few  words.  I  waive  the  point  r^igAi 
which  has  been  raised  for  the  defendant,  as  to  the  liability  of  the  Man-  *-  ^ 
leys  to  be  taken  a  second  time  for  the  same  debt;  it  is  unnecessary  also  to  con- 
sider the  case  of  Da  Costa  v,  Davis,  which  proceeded  on  the  assumption  that 
the  debtor  was  not  liable  to  be  taken  on  the  second  execution  for  the  same 
debt ;  but  here  I  consider  the  defendant  liable  under  hb  own  agreement  to  the 
plaintiff's  claim,  because  it  does  not  appear  on  this  record  that  the  Manleys 
were  taken  in  execution  a  second  time  for  the  same  debt  as  on  the  first  occasion. 
It  was  incumbent  on  the  defendant,  in  order  to  raise  'any  appearance  of  an 
answer  to  the  plaintiff's  claim,  to  show  that  the  two  sums  were  the  same.  Not 
having  done  that,  and  it  being  compatible  with  the  whole  of  his  statement 
that  the  sums  should  be  different,  our  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


DAVY  V,  BROWN.    Jan.  24. 

Where,  upon  a  matter  decided  at  ohambers,  a  Jadge  has  entertained  the  question  of 
costs,  an  appeal  to  the  Court  on  the  subject  of  such  costs  ought  not  to  be  made. 

The  plaintiff's  attorney,  having  signed  judgment,  was  summoned  before  Park, 
J.  at  chambers,  to  show  cause  why  it  should  not  be  set  aside  for  irregularity, 
when,  to  avoid  further  contest,  upon  a  suggestion  from  the  judge,  he  consented 
to  waive  it.  The  defendant's  attorney  then  asked  for  the  costs  of  setting  aside 
the  judgment,  but  the  plaintiff's  attorney  contendiog  that  his  judgment, 
though  strict,  was  regular,  Park,  J.  declined  to  make  any  order.     Whereupon, 

Miller  obtained  a  rule  calling  on  the  plaintiff's  attorney  to  show  cause  why  be 
should  not  pay  the  costs  *of  setting  aside  the  judgment,  and  of  the  r^^cii 
present  application.  *-        ^ 

Wildey  8erjt.,  who  showed  cause,  pointed  out  the  inconvenience  to  suitors,  if, 
after  a  judge  at  chambers  had  exercised  his  discretion  on  the  point,  a  party 
should  be  permitted  to  come  to  this  Court  for  a  review  of  the  decision,  and 
create  an  expense  of  8^.  or  10^.  to  recover  costs  to  the  amount  of  a  few  shil- 
lings. ^ 

Miller,  insisting  that  the  judgment  was  irregular,  and  that  the  plaintiff's 
attorney  had  admitted  this  by  waiving  it,  contended  that  the  defendant  was 
entitled  to  his  costs;  and  that  if  a  judge  declined  to  grant  them  at  chambers, 
the  party  had  no  remedy  but  to  come  to  the  Court. 

TiNDAL,  C.  J.  As  this  matter  began  before  a  judge  at  chambers,  so  it  ought 
to  have  terminated  there.  There  is  no  ground  for  an  application  to  this  Court 
When  the  plaintiff's  attorney  waived  his  judgment,  the  defendant  had  obtained 
the  object  of  his  summons,  and  there  the  matter  should  have  ended.  How- 
ever, costs  being  mentioned,  the  plaintiff's  attorney  said,  "  Though  I  have 
waived  the  judgment,  I  still  contend  that  it  was  regular ;"  upon  which  the 
judge  declined  to  make  any  order  as  to  costs.  Common  humanity  reouires  that 
when  such  matters  have  been  decided  at  chambers  they  should  not  oe  further 
questioned  at  such  a  heavy  expense  to  the  parties.  The  rule  must  be  dis- 
charged with  costs. 
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ParK;  J.  Few  judges  at  chambers  will  entertain  the  qnestion  of  costs  ;^  but 
1^4621^^^^  the  point  has  been  ^considered,  and  a  decision  pronounced/ it  is 
^  -'too  bad  for  a  party  to  come  here  at  an  expense  of  8/.  or  10/.  to  demand 
13<.  4(f.  costs. 

Yaughan  and  BoaAKQUiT,  Js.,  concurred. 

Rule  discharged  with  costs. 

>  As  to  the  power  of  a  Judge  at  chambers  to  order  costs,  see  Read  v.  Lee,  2  B.  &  Ad 
415,  where  a  rule  nisi  for  dischargmg  euoh  an  order  was  made  absolute.  That  case, 
however,  was  reconsidered  in  Doe  dem.  Prescott  v.  Roe,  9  Bingh.  104.  In  the  lat- 
ter ease,  and  in  the  more  recent  one  of  Hughes  v.  Brand,  2  Bowl.  Pr.  Rep.  181,  this 
Court  and  the  Court  of  Exchequer  acted  on  the  principle  that  a  Judge  at  chambers 
has  the  power  to  order  eosts.  In  Hughes  o.  Brand,  it  was  intimated  by  Batlit,  B., 
that  since  the  Uniformity  of  Process  Act,  in  consequence  of  which  «  a  great  deal  of 
new  business  is  now  thrown  upon  the  Judges  at  chambers,"  there  are  many  cases  in 
which  this  power  should  be  exercised ;  e.  g.  <*  where  a  declaration  is  in  Tacation  and 
irregular,"  he  asks,  "  Cannot  an  application  be  made  to  a  Judge  to  set  it  aside  with 
I?" 


ABBOTT  and  Others,  Assignees  of  BAKER,  a  Bankrupt,  v,  POMFBET 
and  Others.     Jan,  24. 

Defendants,  B.'s  bankers,  had  discounted  for  B.  a  bill  payable  Jan.  lOth,  drawn  by  B., 
and  guaranteed  by  L. 

On  the  8d  of  Jan.,  B.,  being  in  embarrassed  circumstances,  gave  L.  a  cheque  on  defen- 
dants for  the  amount  of  the  bill :  the  defendants  on  receiTing  the  cheque  handed  the 
bill  over  to  L. — B.  became  bankrupt  Jan.  9th : 

Held,  that  his  assignees  could  not  sue  defendants  as  haYing  receiTcd  the  amount  of  the 
cheque  by  way  of  fraudulent  preference. 

The  plaintiffs,  by  this  action  for  money  had  and  received  to  their  use  as 
assignees  of  Baker,  sought  to  recover  200/.,  which  they  alleged  to  have  been 
paid  to  the  defendants  by  Baker  the  bankrupt,  in  the  way  of  fraudulent  pre- 
ference. 

The  facts  were  as  follows : — One  Lawrence,  a  friend  of  Baker,  in  order  to 
assist  him  in  his  difficulties,  had  accepted  a  bill  drawn  by  him  for  184/. ;  Law- 
r*46S1  ^^^  ^^  *also,  for  the  same  purpose,  guaranteed  the  payment  of  a  bill 
L        ^  for  200/.,  drawn  by  Baker  and  accepted  by  one  Mills. 

These  bills,  which  were  payable  on  the  8th  and  10th  of  January,  1834,  were 
in  the  possession  of  the  defendants,  who  had  discounted  them  for  Baker. 

The  defendants  were  Baker's  bankers.  Baker  was  arrested  on  the  2d  of  Ja- 
nuary ;  and  being  in  embarrassed  circumstances,  but  having  placed  in  the  defen- 
dants' hands  enough  to  cover  these  two  bills,  went  to  the  defendants  on  the  8d 
of  January,  1834,  accompanied  by  Lawrence,  to  whom  he  gave  two  cheques  on 
the  defendants,  one  for  184/.  2«.  4^.,  the  other  for  200/.  Lawrence  presented  the 
cheques,  and  with  the  amount  took  up  the  two  bills. 

Baker  became  bankrupt  on  the  9th  of  January,  1834. 

The  plaintiffs  thereupon  sued  Lawrence  for  the  384/.  2s.  4J.,  as  having  been 
paid  to  him  bv  way  of  fraudulent  preference ;  but  recovered  only  184/.  2s.  4<f:^ 
the  amount  of  the  bill  for  which  he  was  liable  as  acceptor,  Littledalb,  J.^ 
who  tried  the  cause,  thinking,  on  the  authority  of  Guthrie  v,  Crossley,  2  Car* 
&  P.  301,  that  there  was  no  fraudulent  preference  of  Lawrence  in  respect  of  the 
200/.  bill,  for  which  he  was  only  a  surety.    Whereupon 

The  plaintifiiGi  now  sought  to  recover  the  amount  of  that  bill  from  the  defen- 
dants. 

However,  there  was  a  nonsuit  at  the  trial,  on  the  ground  that  the  defendanto 
were  primarily  creditors  of  Mills  in  respect  of  this  bill,  having  made  it  their 
own  by  discounting  it,  and  that  therefore  no  fraudulent  preference  of  a  creditor 
of  Baker's  had  been  established. 

Spankte,  Seijt.,  having  obtained  a  rule  nisi  for  a  new  trial. 

Vol.  XXVII.-46 


722  1  Bingham's  New  Cases.  [464 

*Wtldej  SeTJty  Thegiger^  and  Channell  showed  cause.  After  nrachp^^^^ 
contest  as  to  the  question  of  fact,  whether  or  not  Baker  contemplated  ^  ^ 
bankruptcj  when  the  transactions  of  the  3d  of  January,  1834,  occurred,  upon 
which  the  Court  pronounced  no  opinion,  they  contended  that,  at  all  events,  the 
defendants  were  creditors  of  Mills  and  Lawrence  in  respect  of  this  hill ;  and 
that  having  received  the  amount  of  it  from  Lawrence,  who  was  ultimately  liable, 
they  were  not,  within  the  meaning  of  the  bankrupt  act,  parties  who  had  ob- 
tained a  fraudulent  preference  from  Baker. 

Spankie  and  Piatt  in  support  of  the  rule.  A  preference  of  a  particular  cre- 
ditor having  been  clearly  intended  by  Baker,  the  person  who  obtains  the  benefit, 
and  retains  the  money,  must  be  esteemed  the  party  preferred  within  the  mean- 
ing of  the  statute.  The  object  of  the  statute  was  to  prevent  the  fund  for  Um 
creditors  being  robbed,  no  matter  by  whom,  and  the  assignees  are  entitled  to 
recover  the  money  in  whose  hands  soever  it  may  be  found.  It  is  no  matter  that 
the  bankrupt  intended  to  prefer  A.;  if  the  preference  lights  on  B.,  B.  must  take 
the  consequences.  If  it  were  otherwise,  the  law  against  fraudulent  preferences 
might  always  be  defeated  by  the  employment  of  an  intermediate  receiver. 

TiNDAL,  C.  J.  The  argument  for  the  plaintiffs  has  taken  the  same  course 
as  if  this  had  been  a  payment  after  the  act  of  bankruptcy ;  for  it  has  been 
contended  that  whoever  receives  money  from  a  trader  under  embarrassment,  and 
likely  to  become  bankrupt,  is  liable  to  be  sued  as  having  obtained,  by  a  fraudu- 
lent preference,  property  which  belongs  to  the  assignees.  The  property,  how- 
ever, which  the  plaintifi  seek  to  recover  never  passed  to  the  assignees;  and  the 
sole  condition  on  which  ^this  action  can  be  maintained  is,  that  there  has  p^ge-i 
been  a  fraudulent  preference  of  the  defendants  in  contemplation  of  bank-  ^  -* 
ruptcy.  But  this  is  the  first  time  we  have  heard  of  a  fraudulent  preferenoe 
of  one,  accompanied  by  payment  to  another.  A  fraudulent  preference,  in  general, 
proceeds  from  motives  arising  from  consanguinity,  or  friendship,  or  other  rea- 
sons inducing  a  payment  to  a  particular  creditor,  in  derogation  of  the  rights  of 
the  general  body  of  claimants.  But  it  is  contended  here,  that  if  the  preferenoe 
be  for  A.,  and  the  money  finds  its  way  to  the  hands  of  B.,  the  assignees  may 
sue  B.  That  would  be  carrying  the  doctrine  of  fraudulent  preference  to  ao 
alarming  extent.  The  question,  therefore,  is,  whether  there  is  any  evideooe 
here  that  Baker  intended  a  fraudulent  preference  of  the  defendante.  And  it 
seems  to  me  that  no  such  evidence  eziiBts.  Baker,  having  procured  his  bauken 
to  discount  two  bills,  one  for  184/.  2a.  4(2.,  the  other  for  200/.,  both  payable 
early  in  January,  pays  into  his  bankers  enough,  with  a  sum  which  was  previ- 
ously there,  to  defray  both  bills.  He  then  goes  to  the  bankers  with  Lawrence, 
who  having  accepted  one  of  the.  bills,  and  having  guaranteed  the  payment  of 
the  other,  was  immediately  liable  on  the  one,  and  collaterally  on  the  other.  If 
Baker  were  in  danger  of  becoming  bankrupt,  it  is  natural  he  should  wish  to 
assist  Lawrence,  who  was  his  friend,  by  enabling  him  to  take  up  the  bills  about 
to  become  due :  he  had  a  motive  for  preferring  Lawrence,  none  for  preferring 
the  defendants.  That  being  so,  he  gives  Lawrence  a  cheque,  which  Lawrenoe, 
on  receiving  the  bills,  hands  over  to  the  defendants.  There  is  no  reason,  there- 
fore, for  thinking  that  Baker  meant  to  prefer  the  defendante,  and  there  is  a  reasos 
for  thinking  he  meant  to  prefer  Lawrence.  And  the  plaintiffs  themselves  have 
put  this  constructi(m  on  his  conduct,  for  they  have  sued  Lawrenoe,  and  have 
recovered  in  respect  of  one  of  the  bills.  *If  Baker  had  intended  to  r%±M 
prefer  the  defendante,  he  would  simply  have  paid  in  so  much  money  to  I-  ^ 
their  aooount;  the  bringing  Lawrence  to  them  would  have  been  merely  an 
idle  ceremony. 

I  think,  therefore^  that  the  nxmsuit  was  right,  and  that  this  rule  must  be 
discharged. 

Pask,  J.  It  is  a  strong  fact  that  the  plainti&  themaelvea  never  looked  to 
the  defendante  till  the  action  against  Lawrence  failed  as  to  one  part  of  their  case. 
I  think  the  rule  ought  to  be  discharged. 
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Yauqhan,  J.  I  am  of  the  same  opinion.  The  plainliffs  have  been  nonsuited 
on  the  ground  that  they  failed  in  proving  all  that  is  requisite  for  the  support  of 
an  action  of  this  sort:  that  the  trader  was  in  insolvent  circumstances;  that  he 
contemplated  bankroptcj,  and  that  he  fraudulently  preferred  the  defendants. 
The  question  here  is,  whether  the  money  passed  to  the  defendants  by  way  of 
fraudulent  preference.  We  are  not  called  on  to  say  whether  Lawrence  was 
the  person  preferred,  although  it  is  probable  that  such  was  the  case :  but  no 
motive  can  be  suggested  which  should  have  induced  Baker  to  prefer  the  defen- 
dantSy  and,  thererore,  the  nonsuit  ought  to  stand. 

BosANQUET,  J.  I  can  see  no  sufficient  ground  for  disturbing  this  nonsuit. 
The  money  having  been  paid  in  the  conrse  of  business  before  the  act  of  bank- 
ruptcy, the  defendants  are  primft  facie  entitled  to  retain  it,  and  it  is  incumbent 
on  the  other  side  to  make  out  that  there  has  been  a  fraudulent  preference. 
This,  however,  is  not  a  case  of  that  description.  The  defendants  had  discounted 
bills  for  Baker,  and  Baker,  contemplating  bankruptcy,  pays  into  their  hands  a 
r*4A71  ^^™  sufficient  to  enable  Lawrence,  to  whom  he  had  given  a  cheque  for  *the 
L  ' -I  amount,  to  purchase  the  bills  which  were  then  in  the  possession  and  the 
property  of  the  defendants.  Lawrence  presents  the  cheque  and  receives  the 
Dills.  For  whose  benefit?  undoubtedly  for  his  own;  since  he  was  liable  imme* 
diately  on  one  of  the  bilb,  and  ultimately  on  the  other.  Baker,  therefore,  had 
no  intenljon  to  prefer  the  defendants,  who  are  entitled  to  retain  the  sum  they 
have  received  upon  the  sale  of  their  own  bills.  Rule  discharged. 


WOODS  V.  POPE.    Jan.  26. 

Flahitilf  having  recovered  a  verdict  mider  202.  as  damages  for  his  inability  to  let  a 
house  for  six  weeks  in  consequence  of  defendant  having  omitted  to  do  certain  repairs 
to  which  he  was  liable  m  tenant,  the  Court  refused  to  disturb  the  verdiot,  notwith* 
standing  the  sabstantial  repairs  were  to  be  done  by  plaintiff. 

Thb  plaintiff  sought,  by  this  action,  to  recover  against  the  defendant — who 
had  been  tenant  from  year  to  year,  of  premises  belonging  to  the  plaintiff,— a 
sum  due  for  rent ;  a  sum  paid  for  certain  repairs  for  which  the  defendant  was 
liable  as  such  tenant;  and  411.  5«.  damages  occasioned  to  the  plaintiff  by  his 
inability  to  let  the  premises  from  Lady-day,  1834,  to  the  15th  of  August  follow- 
ing, in  consequence  of  the  state  of  dilapidation  in  which  the  defendant  hsd 
quitted  them  at  Lady-day. 

The  defendant  paid  into  Oourt  the  sums  claimed  for  rent  and  repairs ;  and  it 
appearing  at  the  trial,  before  Qasslee,  J.,  that  the  plaintiff  had  been  occupied 
six  weeks  in  repairing  the  house,  the  jury  gave,  a  verdict,  on  the  third  demand, 
for  IBl,  109.  notwithstanding  the  substantial  repairs  of  the  premises  were  to  be 
done  by  the  plaintiff. 

Hwrnfrty^  by  leave  of  the  learned  Judge  who  presided  at  the  trial,  now 
moved  to  set  aside  this  verdict,  and  enter  a  nonsuit,  on  the  ground  that  the 
r*4681  P^^^'^^^^y  having  recovered  the  sum  expended  on  the  repairs  *wbich  the 
I-  ^  defendant  was  liable  to  perform,  could  not,  in  addition,  make  any  demand 
in  respect  of  the  premises  having  remained  for  a  time  unoccupied ;  and  the  less, 
as  the  plaintiff  himself  was  bound  to  do  the  substantial  repairs. 

TiNDAL,  C.  J.  Unless  this  is  a  verdict  against  law  we  ought  not  to  interfere, 
the  sum  recovered  being  less  than  20/.,  and  I  cannot  see  that  it  is  clearly 
against  law.  The  amount  for  which  the  defendant  was  liable,  in  respect  of  the 
repairs  he  was  bound  to  perform,  having  been  paid  into  Court,  the  only  ques- 
tion the  jury  had  to  consider  was,  what  time  it  would  occupy  the  plaintiff  to  lay 
out  that  money.  If  the  defendant  had  laid  out  that  money  before  he  quitted 
the  premises,  the  plaintiff  might  have  occupied  them  himself;  the  delay, 
thm^ore,  was  a  consequential  injury  :  it  would  take  the  plaintiff  some  time  to 
effect  the  repairs,  which  ought  to  have  been  done  by  the  defendant ;  and  if 
there  were  any  fact  to  go  to  the  jury,  we  ought  not  to  disturb  the  verdict. 
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The  only  answer  has  been,  that  the  plaintiff  was  bound  to  do  the  greater  part 
of  the  repairs :  but  he  might  have  consented  to  occupj  the  premises  himself  if 
the  defendant  had  completed  his  portion  of  the  repairs,  althongh  farther  repurs 
might  be  requisite  before  the  premises  could  be  let  to  a  tenant.  I  think,  there- 
fore, that  this  verdict  is  not  so  clearly  against  law  as  to  authorise  us  to  disturb 
it;  the  amount  being  under  201.    The  rest  of  the  Court  concurred. 

Rule  refused. 

BRAMAH  and  Another  v.  E.  M.  ROBERTS,  L.  ROBERTS,  CLARE, -^-^t 
BAKER,  J.  FOSTER,  H.  FOSTER,  LYALL,  and  BLAKSLEY.L  ^^^^ 

Jan,  21. 

To  a  plea  by  the  acceptor  of  a  bill  of  ezohange,  that  it  was,  to  the  knowledge  of  the 
holder,  ^negotiated  by  frand,  and  that  no  oonsideration  was  giyen  for  the  endoraemeot 
to  the  holder,  it  is  sufficient  for  the  holder  to  re^ Ij  generally,  that  he  had  no  notice 
of  the  fraud,  and  that  the  bill  was  endorsed  to  him  for  a  good  consideration. 

Thb  declaration  stated  that  one  Wm.  Clare,  on  the  22d  of  October,  1833, 
made  his  bill  of  exchange  in  writing,  and  thereby  required  the  defendants  to 
pay  to  the  order  of  him,  W.  Clare,  5001.  three  months  after  the  date  thereof, 
which  period  had  now  elapsed :  that  the  defendants  then  accepted  the  said  bill, 
and  W.  Clare  then  endorsed  the  same  to  the  plaintiffs :  of  all  which  the  defen- 
dants then  had  due  notice,  and  then  promised  the  plaintiffs  to  pay  them  the 
amount  of  the  bill  according  to  the  tenor  and  effect  thereof,  and  of  the  defen- 
dant's acceptance  thereof:  yet  they  disregarded  their  promise,  and  did  not,  nor 
did  any  or  either  of  them  pay. 

The  defendants  Baker,  J.  Foster,  O.  H.  Foster,  Lyall,  and  Blaksley  pleaded, 
first,  the  general  issue : — secondly,  that  there  was  not,  at  any  time,  any  oon- 
sideration or  value  for  the  defendants  accepting  the  said  bill  of  exchange,  or 
paying  the  amount  thereof,  or  any  part  thereof:  that  the  said  bill,  endorsed  bj 
W.  Clare,  was  afterwards,  to  wit,  on  the  4th  of  January,  1834,  delivered  on 
behalf  of  the  defendants  to  one  Thomas  Hunt,  for  a  special  purpose  only,  to  wit, 
that  the  said  T.  Hunt  should  keep  and  take  care  of  the  said  bill,  for  and  on 
behalf  of  the  defendants,  and  for  their  use  and  benefit,  and  not  for  the  purpose 
of  being  negotiated  or  delivered  over  by  him  to  any  other  person  or  persons 
whatsoever :  that  the  said  T.  Hunt  then  took  and  received,  and  from  thence 
until  the  plaintiffs  became  possessed  of  the  same  as  thereinafter  mentioned,  held 
the  *said  bill  for  the  special  purpose  aforesaid;  that  the  said  T.  Hunt,  p^jyAi 
in  violation  of  good  faith,  and  contrary  to  the  said  special  purpose  for  *-  ^ 
which  he  so  received  and  held  the  said  bill  as  aforesaid,  heretofore,  and  whilst 
he  held  and  had  the  same  in  his  possession  for  the  special  purpose  aforesaid,  to 
wit,  on  the  day  and  year  last  aforesaid,  fraudulently,  and  without  the  authority 
of  the  defendants,  and  with  intent  to  defraud  the  said  defendants  in  the  intro- 
ductory part  of  the  first  plea  named,  negotiated  and  parted  with  the  said  bill 
for  his  own  use  and  benefit,  and  then  delivered  the  said  bill  so  endorsed  u 
aforesaid  to  the  plaintiffs :  that  the  said  bill  was  not,  at  any  time,  endorsed  to 
the  plaintiffs  otherwise  than  by  the  said  T.  Hunt  so  delivering  the  same,  so 
endorsed  by  the  said  W.  Clare  as  aforesaid,  to  the  plaintiffs :  that  the  plaintiff, 
at  the  time  when  the  said  bill  was  so  delivered  to  them  as  aforesaid,  by  the  said 
T.  Hunt  as  aforesaid,  had  notice  of  the  premises,  and  well  knew  that  the  said 
T.  Hunt  had  no  power  or  authority  to  negotiate  or  part  with  the  same  on  his 
own  account ;  and  that  there  was  not,  at  any  time,  any  consideration  or  value 
given  in  good  £utb  for  the  said  endorsement  of  the  said  bill  of  exchange  to  tbe 
plaintiffs,  as  in  the  said  declaration  mentioned. — Thirdly,  that  the  said  bill 
never  was  accepted  by  the  defendants,  except  by  the  said  E.  M  Roberts,  for 
and  on  account  of  himself  and  all  the  other  defendants  in  this  action  mentioned, 
under  and  by  virtue  of  an  authority  from  the  last-mentioned  defendants,  to  the 
said  E.  M.  Roberts,  to  accept  bills  of  exchange  on  behalf  of  himself  and  the 
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other  defendants  for  particular  pttrposea  only,  that  is  to  say,  for  the  parposes  of 
discharging  claims  against  certain  persons  composing  a  certain  company,  called 
the  South  Metropolitan  Gas  Light  and  Coke  Company,  or  upon  the  said  E.  M. 
Boberts  and  the  other  defendants,  as  directors  of  the  said  company ;  but  that 
r*47l1  ^^^  ^^  ^'  ^'  '^'Roberts,  on  the  22d  of  October,  1833,  in  breach  of  good 
1-  ^  faith,  fraudulently  and  wrongfully,  and  without  the  consent  or  authority 
of  the  defendants  in  the  introductory  part  of  the  first  plea  named,  and  with 
intent  to  defraud  them,  accepted  the  said  bill  on  behalf  of  himself  and  all  the 
other  defendants  in  this  action,  not  on  account  of  any  of  the  purposes  for  which 
he  was  so  authorized  to  accept  bills  on  behalf  of  himself  and  the  other  defen- 
dants as  aforesaid,  but  for  another  and  different  purpose,  to  wit,  for  the  private 
purposes  of  the  defendant  W.  Clare  (who  drew  the  same,  and  who  then  had  no 
claim  or  demand  whatever  on  the  other  defendants),  and  of  himself  the  said  E. 
M.  Roberts,  and  the  defendant  L.  Roberts.  And  that  the  defendants,  in  the 
introductory  part  of  the  first  plea  named,  received  no  consideration  or  value  for 
the  said  acceptance. 

The  plaintiffs  replied  to  the  second  plea, — that  after  the  making  of  the  said 
bill,  and  before  the  same  had  become  due  and  payable,  to  wit,  on  the  4th  of 
January,  1834,  the  said  bill  was  endorsed  and  delivered  to  the  plaintiffs  fairly 
and  bon^  fide,  and  for  a  good  and  valuable  consideration,  that  is  to  say,  for 
moneys  advanced  by,  and  due  and  owing  to  them,  the  plaintiffs.  And  that,  at 
the  time  when  the  said  bill  was  so  endorsed  and  delivered  to  them  as  aforesaid, 
they  had  not,  nor  had  either  of  them,  notice  of  the  premises  in  the  last-mentioned 
plea  mentioned  ;  nor  did  they,  or  either  of  them,  know  that  the  said  T.  Hunt 
had  no  power  or  authority  to  negotiate  or  part  with  the  said  bill  on  his  own 
account;,  and  this  they  were  ready  to  verify,  &c.  To  the  third, — that  the  said 
£.  M.  Roberts  was  duly  authorized  to  accept  the  said  bill  on  behalf  of  himself 
and  all  the  other  defendants  in  this  action.  That  after  the  making  of  the  said 
bill,  and  before  the  same  had  become  due  and  payable,  to  wit,  on  the  said  4th 
w^APjoi  ^^  January,  1834,  the  said  bill  was  endorsed  and  '^'delivered  to  the  plain- 
ly -^  tiffs,  fairly  and  bona  fide,  and  for  a  good  and  valuable  consideration,  that  is 
to  say,  for  moneys  advanced  by,  and  due  and  owing  to  them,  the  plaintiffs. 
And  that,  at  the  time  when  the  said  bill  was  so  endorsed  and  delivered  to  them 
as  aforesaid,  they  had  not,  nor  had  either  of  them,  notice  of  the  premises  in 
the  last-mentioned  plea  mentioned  ;  nor  did  they,  or  either  of  them,  know  for 
what  purposes  the  said  E.  M.  Roberts  was  authorized  to  accept  the  said  bill  of 
exchange,  nor  for  what  purpose  he  accepted  the  same :  and  this  they  were  ready 
to  verify,  Ac. 

The  defendants  in  the  introductory  part  of  the  first  plea  named,  demurred 
to  the  replication  to  the  second  plea,  for  the  following  causes : — ^That  the  plain- 
tiffs had  not,  in  their  said  last-mentioned  replication,  stated  or  set  forth,  with  suffi- 
cient certainty,  what  consideration  or  value  was  given  by  them  for  the  said 
endorsement  of  the  said  bill  to  them,  but  had  merely  stated  that  the  considera- 
tion for  the  said  endorsement  to  them  was  moneys  advanced  by,  and  due  and 
owing  to  them,  without  stating  with  sufficient  certainty  when  or  to  whom  such 
moneys  were  advanced,  or  by  whom  the  same  were  due  or  owing,  or  whether 
they  were  advanced  at  the  time  when  the  said  bill  was  endorsed  to  them,  or 
"whether  they  had  been  previously  advanced,  and  were  due  before  the  said  bill 
was  endorsea ;  and  that,  although  the  replication  was  intended  as  an  answer  to 
the  second  plea,  and  to  support  the  whole  of  the  plaintiffs'  claim  to  the  full 
amount  of  the  bill,  yet  it  did  not  aver  or  state,  with  sufficient  certainty,  that 
the  moneys  so  advanced  by,  and  due  and  owing  to  them,  were  equal  to  the 
amount  of  the  said  bill,  or  entitled  them  to  recover  to  the  fiill  extent  of  the 
said  bill,  which,  according  to  the  rules  of  pleading,  ought  to  have  been  shown  in 
the  said  replication  to  the  said  second  plea:  that  the  plaintiffs,  who  were  parties  to 
nuAjn-i  the  endorsement  '^'of  the  said  bill,  and  knew  what  consideration  they  gave 
L  ^ '  ^J  for  the  samo;  ought  to  have  set  forth  in  the  said  last-mentioned  replication 
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with  more  certainty  tban  they  had  done  the  nature  and  extent  of  the  considera- 
tion which  they  gave  for  the  said  endorsement,  and  when  that  consideration  was 
given,  to  have  enabled  the  defendants,  who  were  no  parties  to  the  endorse- 
ment, or  to  the  alleged  consideration  for  the  same,  to  ascertain  what  that  con- 
sideration, if  any,  was ;  and  also  to  have  enabled  the  Court  to  decide,  as  a  point 
of  law,  whether  sach  consideration  was  or  was  not  sufficient  to  snpport  the 
plaintiffs'  claim  to  recover  the  full  amount  of  the  bill  against  the  defendants 
under  the  circumstances  mentioned  in  the  second  plea,  which  was  a  mixed 
question  of  law  and  fact. 

They  also  demurred  to  the  replication  to  the  third  plea,  for  the  following 
causes : — ^That  whereas  the  last-named  defendants  had  in  their  said  third  plea 
alleged  that  the  said  bill  never  was  accepted  by  the  said  defendants,  except  bj 
the  said  E.  M.  Roberts  for  and  on  account  of  himself  and  all  the  said  other 
defendants  in  this  action,  under  and  by  virtue  of  an  authority  from  the  last- 
mentioned  defendants  to  the  said  E.  M.  Roberts  to  accept  bills  of  exchange  on 
behalf  of  himself  and  the  other  defendants  for  such  particular  purposes  only 
as  in  the  said  last  plea  mentioned,  but  that  the  said  E.  M.  Roberts  accept^ 
the  said  bill  on 'behalf  of  himself  and  all  the  other  defendants  in  this  action, 
not  on  account  of  any  of  the  purposes  for  which  he  was  so  authorized  to  accept 
bills  on  behalf  of  himself  and  the  other  defendants  as  aforesaid,  but  for  another 
and  different  purpose ;  yet  the  plaintiffs,  in  their  replication  to  the  said  last- 
mentioned  plea,  had  not  confessed  and  avoided  the  said  allegations  in  the  said 
last-mentioned  plea,  or  directly  traversed  the  same  or  either  of  them ;  but  bj 
alleging  that  the  said  E.  M.  Roberts  was  duly  authorized  to  accept  the  said 
bill  on  *behalf  of  himself  and  the  other  defendants  in  this  action,  had,  r^A^c] 
contrary  to  the  rules  of  pleading,  denied  the  said  allegations  by  an  argu-  *-  -' 
mentative  traverse  thereof.  That  the  plaintiffs,  if  they  had  intended  to  raise 
the  question  whether  or  not  the  said  bill  was  duly  accepted  by  the  said  £.  M. 
Roberts,  ought  to  have  distinctlv  taken  issue  upon  some  one  of  the  facts 
mentioned  in  the  plea,  or  have  alleged  that  it  was  accepted  for  the  purposes 
for  which  the  said  E.  M.  Roberts  was  authorized  to  accept  bills  as  mentioned 
in  the  said  last  plea.  That  the  plaintiffs  did  not  in  their  replication  coofiDe 
themselves  to  traversing  the  last  plea  in  manner  above  alleged,  but  also  by  their 
said  replication  proceeded  to  plead  by  way  of  avoidance  of  the  matters  alleged 
in  the  last  plea,  by  stating  and  alleging  in  their  said  replication  thereto,  that 
after  the  making  of  the  said  bill,  and  before  the  same  had  become  due  and 

{ayable,  the  said  bill  was  endorsed  and  delivered  to  the  plaintifib  fairly  and 
ouk  fide,  and  for  a  good  and  valuable  consideration }  and  that  when  the  said 
bill  was  so  endorsed  and  delivered  to  them,  they  had  not  nor  had  either  of  them 
notice  of  the  premises  mentioned  in  the  said  last  plea,  which  premises  they 
had  actually  traversed  in  the  commencement  of  their  replication.  That  the 
last-mentioned  replication  was  double  and  multifarious,  and  attempted  to  answer 
the  last  plea  both  traversing  the  substantial  allegations  contained  in  it,  and 
also  by  attempting  to  show  matters  in  avoidance  of  the  plea  without  confessing 
it.  That  the  plaintiffs  did  not  in  their  last- mentioned  replication  show  with 
sufficient  certainty  when  or  to  whom  the  moneys  therein  alleged  to  have  been 
advanced  by  and  due  and  owing  to  them  were  advanced ;  or  by  whom  they 
were  due  and  owing,  or  what  was  the  amount  of  such  moneys.  That  the  said 
last-mentioned  replication  should  have  concluded  to  the  country  as  being  a 
traverse  of  the  last  plea,  and  not  *with  a  verification.  Also  that  it  was  ^475-1 
uncertain  whether  the  last  replication  was  intended  as  an  answer  to  the  ^  ^ 
plea  by  way  of  traverse,  or  of  confession  and  avoidance  thereof:  and  that  the 
replication  was  in  other  respects  uncertain,  informal,  and  insufficient,  and  no 
certain  issue  could  be  taken  thereon. 
Joinder. 

Bompas,  Serjt.,  in  support  of  the  demurrer,  in  addition  to  the  grounds  above 
set  forth,  urged,  that  the  new  rules,  requiring  the  defendant  in  actions  on  bills 
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of  exchange  to  plead  what  he  would  before  have  given  io  eridenoe  under  the 
general  issue,  these  actions  are  no  longer  an  exception  to  the  general  principles 
of  pleading,  and  the  plaintiff  ought  to  reply  with  at  least  as  much  particularity 
as  he  would  have  declared  in  other  actions ;  that  is,  by  showing  the  nature  of 
the  consideration  for  the  contract.  When  suspicion  was  cast  upon  a  transac- 
tion, it  was  always  incumbent  on  the  plaintiff  to  show  affirmatively  in  evidence 
a  good  consideration  :  Heath  v,  Sansom,  2  B.  &  Adol.  291 ;  Roser  v,  Roser,  2 
Yentr.  861 ;  now,  it  is  incumbent  on  him  to  plead  it.  A  replication  ought  to 
be  more  particular  than  a  count ;  and  in  a  count,  an  averment  of  money  paid 
as  a  consideration  for  a  promise  would  not  be  sufficient,  even  after  verdict,  with- 
out adding,  ^'  for  the  defendant's  use,"  or  '^  at  his  request."  Hayes  v.  Warren, 
2  Str.  933 ;  Oliverson  v.  Wood,  8  Lev.  366.  So,  in  actions  on  guaranties,  it 
was  necessary  to  set  out  the  precise  consideration  for  the  promise :  Marriot  v. 
Lister,  2  Wils.  141.  [Tindal,  C.  J.  The  third  plea  contains  no  averment 
that  the  plaintiff  had  notice  of  the  circumstances  from  which  you  raise  the  pre* 
Bumption  of  fraud.]  It  would  have  been  unnecessary,  before  the  new  rules,  for 
r*4761  ^^^  ^defendant  to  give  such  notice  in  order  to  raise  the  objection  at  the 
i-        ^  trial,  and  therefore,  it  is  unnecessary  now  to  plead  it. 

KeUy,  centric,  being  relieved  by  the  Court,  as  to  the  third  plea,  contended 
that  the  replication  to  the  second  was  sufficient.  The  law  as  to  bills  of  exchange 
is  not  altered  by  the  new  rules ;  and  before  they  were  promulgated,  if  a  defen- 
dant in  an  action  on  a  bill  made  out  a  primft  facie  case  of  fraud,  it  was  a  suffi- 
cient answer  for  the  plaintiff  to  show  he  gave  consideration  for  the  bill.  It  was 
immaterial  whether  that  consideration  passed  to  the  endorser.  So  here,  if  the 
plaintiffis,  as  they  allege,  advanced  money  for  this  bill,  or  took  it  for  money  due 
to  them,  it  is  immaterial  to  whom  they  advanced  the  money,  or  from  whom  it 
was  due.  They  have,  therefore,  shown  a  specific  consideration.  But  it  was  not 
necessary  for  them  to  have  alleged  more  than  that  they  gave  a  consideration  for 
it,  without  specifying  what.  It  would  place  the  paper  currency  under  great 
difficulties,  if  the  holders  of  bills  were  always  bound  to  disclose  before  trial  the 
precise  consideration  they  may  have  given  for  their  bill. 

Bompas.  Gases  of  fraud  present  an  exception  to  the  general  rule;  they 
can  only  be  answered  by  specific  statements ;  and  the  statement  here  is  too 
general. 

TiNDAL,  C.  J.  The  third  plea  in  this  case,  which  is  pleaded  to  an  action 
brought  by  the  endorsees  against  the  acceptors  of  a  bill  of  exchange,  is  in  effect 
no  more  than  this, — that  the  defendants  were  defrauded  of  the  bill  of  exchange, 
and  that  the  acceptance  was  given  by  them  without  consideration.  Now,  inas- 
much as  the  endorsee  of  a  bill  of  exchange  is  by  law  primft  facie  assumed  to 
r^4771  ^^^^  ^^  ^^'  consideration  ;  inasmuch  as  *we  are  not  to  presume  a  notice 
*-  ^  which  would  make  him  a  fraudulent  agent  in  taking  a  bill  of  exchange; 
and  inasmuch  as  this  plea  is  silent  upon  the  subject  of  want  of  consideration  on 
the  part  of  the  endorsees,  or  of  notice  of  the  fraud,  we  are  to  ask  ourselves  whether 
npon  the  transfer  of  a  bill  of  exchange,  the  circumstance  of  the  acceptor  having 
been  defrauded  at  the  time  when  he  gave  the  acceptance,  is  an  answer  against 
an  innocent  endorsee  for  a  valuable  consideration  without  notice ; — it  seems  to 
me  that  it  is  not  a  sufficient  answer. 

The  second  plea,  upon  which  greater  reliance  is  placed  by  the  defendantB, 
comprehends  those  two  circumstances  in  which  the  third  plea  is  deficient.  The 
second  plea  does,  in  effect,  allege  that  the  defendants,  the  acceptors,  had  been 
defrauded  of  the  acceptance  which  they  had  given  to  a  third  person  to  hold ; 
that  notice  of  the  fraud  was  given  to  the  plaintifis ;  and  that  the  plaintiffs  re- 
ceived the  bill  by  endorsement  without  a  full  and  valuable  consideration.  NoW 
the  answer  to  that  in  the  replication,  is  the  point  upon  which  objection  has 
been  taken.  The  answer  in  the  replication  to  the  second  plea  is,  that  after  the 
making  of  the  bill,  and  before  the  time  it  had  become  due  and  payable,  it  was 
endorsed  and  delivered  to  the  plaintiffs  fidrly  and  bonft  fide,  and  for  a  good  and 
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valaable  coDsideration,  that  is  to  say,  for  money  advanced  by,  and  due  and 
owing  to  them  the  plaintiffs,  and  that  they  had  no  notice  whatever  of  the  pre- 
mises in  the  plea  mentioned.  Therefore  it  is,  in  effect,  a  denial  that  they  ever 
had  any  notice,  and  an  assertion  that  the  bill  was  given  to  them  for  a  fall  and 
valuable  consideration.  The  question  is,  whether  they  are  bound  to  go  into 
the  matter  more  fully,  and  state  a  more  particular  consideration.  The  objection 
made  to  the  replication  is,  that  there  is  not  a  sufficient  consideration  i^ma- 
lively  stated  to  have  passed  between  the  endorser  of  the  bill  and  the  endorseea 
who  have  brought  *the  action.  Taking  the  replication  in  the  terms  in  r^iyo-i 
which  it  is  stated,  that  the  bill  was  received  bon&  fide  and  for  a  full  and  I-  ^ 
valuable  consideration,  for  money  advanced  by,  and  due  and  owing  to  the  plain- 
tiffs, it  seems  to  me  that  it  was  unnecessary  for  the  plaintiffs  to  allege  a  more 
distinct  consideration.  It  was  sufficient  to  show  that  there  was  a  good  consi- 
deration. If  money  passed  from  the  present  endorsees,  it  appears  to  me  suffi- 
cient as  against  the  acceptors  of  a  bill  of  exchange,  to  allege  that  the  bill  was 
received  for  money  advanced  by  and  due  and  owing  to  them,  although  that 
might  not  be  sufficient  for  maintaining  an  action  against  another  person.  The 
consideration  seems  to  me  to  be  sufficiently  averred  in  the  replication,  so  as  to 
leave  the  minds  of  the  defendants  in  a  general  degree  of  certainty  upon  the 
nature  of  the  consideration  upon  which  the  plaintiffs  mean  to  rely.  As  in  the 
case  referred  to  in  Com.  Dig.  Pleader,  F.  17,  where  in  trespass  for  three  loads 
of  oats,  tbe  defendant  justified  for  damage  feasant;  the  plaintiff  replied  that 
tempore  quo  et  diu  antea  he  was  parson,  and  took  for  tithes ;  though  he  did 
not  say  that  he  was  parson  at  the  time  of  the  severance,  yet  it  should  be  is- 
tended :  and  a  person  of  plain  understanding  will  interpret  this  in  the  same 
way,  that  there  has  been  a  money  consideration  passing  from  the  plaintiffs. 
That  appears  to  me  to  dispose  of  the  objection  which  has  been  made.  If,  upon 
the  face  of  the  record,  we  are  satisfied  affirmatively  that  there  is  a  consideration 
shown,  it  seems  to  me  to  be  sufficient  to  dispose  of  the  objection.  Upon  tbe 
case  itself  I  am  disposed  to  go  further,  and  to  declare  my  opinion  to  be,  that  if 
the  replication  had  contained  a  simple  denial  of  the  allegation  of  want  of  con- 
sideration, it  would  appear  to  my  mind  to  be  sufficient.  It  seems  to  me  to  bear 
a  resemblance  to  a  case  where  an  executor,  defendant,  pleaded  two  ontstand- 
inff  judgments,  to  each  of  which  the  plaintiff  replied  fraud,  and  traversed 
*that  the  debts  recovered  were  due  for  just  debts  :  the  replication  was  r^tiTQi 
holden  good  on  a  special  demurrer,  the  Court  observing,  that  the  plain-  I-  -* 
tiff  might  traverse  tbe  special  matter,  or  rely  on  the  fraud  generally  at  his 
election :  see  Trethewy  v,  Ackland,  2  Saund.  49.  No  case  can  be  cited  in 
which  the  contrary  has  been  expressly  decided.  It  seems  to  me,  therefore, 
that  with  reference  to  the  principle,  as  well  as  the  particular  circumstances  of 
this  case,  the  replication  to  the  second  plea  is  a  good  replication ;  and,  upon 
the  whole,  I  think  there  must  be  judgment  for  the  plaintiffs. 

Park,  J.  I  quite  agree  that  the  third  plea  is  bad.  With  respect  to  the 
main  point,  it  seemed  to  me,  at  the  beginning  of  the  argument,  that  it  was  suf- 
ficient to  reply  generally  that  there  was  a  fair  and  bon&fide  consideration,  without 
proceeding  to  state  specifically  what  the  consideration  was.  The  great  difficulty 
DOW  arises  upon  the  new  rules :  as  the  defendant  is  obliged  to  put  upon  the 
record  what  the  defence  is,  what  ought  the  replication  to  be  in  an  action  upon 
a  bill  of  exchange?  It  seems  to  me  to  be  of  importance  to  the  commercial 
transactions  of  this  country,  that  there  should  be  a  great  allowance  made  for 
the  generality  of  replication  upon  bills  of  exchange ;  otherwise  it  would  lead 
to  inconvenience,  and  would  cramp  and  restrain  the  negotiability  of  such  instru- 
ments. Therefore,  I  am  the  more  inclined  to  concur  with  my  Lord  Chief 
Justice  in  thinking  that  a  general  allegation  of  consideration  would  have  been 
sufficient  in  this  case.  That  is  my  opinion^  because  it  seems  to  me  to  be  a  suffi- 
cient and  specific  statement.  When  the  defendants  aver  that  they  lost  this  bill 
of  exchange^  and  that  it  was  got  from  them  by  fraud,  and  all  those  circum- 
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r*4801  '^^^^^  which  tend  to  show  *that  it  was  taken  without  sufficient  con- 
L  -'  sidcration,  and  the  replication  states  that  it  was  taken  for  a  full,  fiiir  and 
bonfl  fide  consideration,  it  seems  to  me  that  it  is  not  necessary  there  shoaid  be 
such  further  particularity  as  has  been  insisted  on.  If  the  bill  of  exchange  was 
endorsed  and  delivered  to  the  plaintiffs  for  a  good  and  valid  consideration,  that  is 
to  say,  for  money  advanced  by,  and  due  and  owing  to  the  plaintiffs,  and  they 
say  that  at  the  time  it  was  endorsed  to  them,  they  had  no  notice  whatever  of  the 
firaud,  it  must  be  taken  that  the  bill  was  given  for  some  antecedent  debt.  Ac- 
cording to  the  plain  import  of  the  words,  it  would  lead  any  man  to  conclude 
that,  at  the  time  of  the  endorsement,  there  was  a  full,  fiiir,  and  bon&  fide  con- 
sideration given  for  this  bill  of  exchange.  Therefore,  I  am  of  opinion  there 
ought  to  be  judgment  for  the  plaintiffs. 

Yauqhan,  J.  I  am  of  the  same  opinion.  I  think  we  should  cramp  trans- 
actions in  the  commercial  world,  and  do  considerable  mischief,  if  we  were  to 
come  to  any  other  conclusion. 

BosANQUET,  J.  I  am  of  the  same  opinion  upon  both  points.  With  respect 
to  the  third  plea,  I  think  it  is  insufficient ;  and  I  shall  make  no  further  observa- 
tion on  that  head.  With  respect  to  the  replication  to  the  second  plea,  it  appears 
to  me,  as  it  does  to  my  brothers,  that  the  replication  is  good.  I  think,  in  the 
first  place,  that  a  good  and  sufficient  consideration  has  been  alleged  in  this 
replication.  I  am  also  disposed  to  concur  with  the  rest  of  my  brothers  upon 
this  point, — that  it  is  sufficient  for  the  plaintiff,  in  his  replication,  to  aver  gene- 
rally that  a  good  and  valuable  consideration  was  given.  I  am  disposed  to  think 
that  the  replication  would  have  been  quite  sufficient  if  it  had  not  added  the 
P^.^^l  words  '^  for  money  advanced  by,  and  due  and  owing  '^'to  the  plain  tiffs,'' 
■-  -'  thereby  setting  out  the  nature  of  the  consideration ;  but  that  it  was  suffi- 
cient to  say  <'  that  after  the  bill  was  made,  and  before  it  became  due  and  payable 
on  a  specified  day,  the  bill  was  endorsed  and  delivered  to  the  plaintiffs  fairly  and 
bon&  fide,  and  for  a  full  and  valuable  consideration.''  Upon  the  whole,  thereforei 
I  think  there  must  be  judgment  for  the  plaintiffs. 

Judgment  for  plaintiffs. 


BBAMAH  and  Another  v.  ROBERTS  and  Others.    Jan.  81. 

(See  ante,  p.  469)  and  where  npon  demurrer  judgment  was  giren  for  plaintiff  on  rach  a 
replication,  the  Court  refused  to  allow  defendant  to  withdraw  the  demurrer  on  payment 
of  eosts. 

The  Court  having  given  judgment  as  above, 

Bompasy  Serjt.,  obtained  a  rule  nisi  for  leave  to  the  defendants  to  withdraw 
their  demurrer,  and  rejoin,  on  payment  into  Court  of  500/.,  the  amount  of  the  bill 
for  which  the  action  was  brought. 

This  rule  was  granted  on  an  affidavit  by  the  defendants'  attornev,  that  he  had 
been  informed  and  believed  that  the  bill  had  been  negotiated  by  Hunt,  the 
secretary  of  the  company  to  which  the  defendants  belonged,  in  violation  of  a 
trust  reposed  in  him. 

That  the  plaintiffs,  who  had  discounted  the  bill  for  Hunt,  made  up  the  amount 
by  deducting  57/.  due  to  them  from  Hunt. 

That  Hunt,  previously  to  this,  although  furnished  with  cheques  on  the  com- 
pany's banker,  had  given  to  the  plaintiffs,  cheques  on  his  own  private  banker,  in 
payment  of  debts  due  to  them  from  the  company ;  that  some  of  those  latter 
cheques  had  been  dishonored ;  that  the  plaintiffs  had  never  apprised  the  company 
r*4821  ^^  ^^^  ^circumstance,  but  had  given  Hunt  time,  and  finally  adopted  the 
*-  -■  balance  remaining  due  (57/.),  as  a  debt  due  to  them  from  Hunt  in  his 
private  capacitv.  Lastly,  that  the  demurrer  had  been  pleaded  upon  the  advice 
of  counsel,  and  that  deponent  was  advised  and  believed  that  the  defendants  had 
a  good  defence  upon  the  merits. 
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The  pkintifiSi'  clerk,  in  answer,  denied  that  the  plaintiffs  had  knowledge  of 
any  fraud  committed  by  Hunt ;  asserted  that  they  had  given  full  value  for  the 
bill ;  and  further,  that  Hunt  having  come  to  them,  a  few  days  before  the  bill 
was  due,  with  another  bill  of  the  defendants  for  lOOOZ.,  and  having  requested 
plaintiffs  -  to  discount  the  same,  retaining  for  themselves  the  500/.  due  on  the 
former  bill,  their  suspicions  were  excited,  they  detained  the  1000/.  bill,  apprised 
the  defendants  of  the  circumstances,  and  Hunt  absconded. 

Wilde,  Seijt.,  who  showed  cause,  contended,  that  upon  this  state  of  facts, 
the  defendants  had  no  claim  to  the  indulgence  for  which  they  had  applied,  and 
objected  to  the  absence  of  an  affidavit  from  the  defendants  themselves,  that  they 
had  a  good  defence  upon  the  merits. 

Bompasy  in  support  of  the  rule,  insisted  that  the  plaintiffs  had  implicated 
themselves  in  Hunt's  misconduct,  by  omitting  to  apprise  the  defendants  in  the 
first  instance,  that  Hunt  had  been  paying  the  company's  debts  with  cheques  on 
his  own  private  banker,  and  that  some  of  those  cheques  had  been  dishonored : 
it  was  essential  to  the  defence,  therefore,  that  the  plaintiffs  should  show  on  their 
replication  the  precise  consideration  given  for  the  bill ;  the  demurrer  had  been 
pleaded  under  the  advice  of  counsel ;  the  sufficiency  of  the  replication  was  a 
nice  question,  arising  for  the  first  time  on  the  construction  of  the  new  rules; 
and,  therefore,  upon  ^payment  of  costs,  and  depositing  the  amount  o^ p^igQ-i 
the  bill  in  Court,  it  was  a  fit  case  for  the  Court  in  its  discretion  to^  ^ 
allow  the  demurrer  to  be  withdrawn. 

"^TiNDAL,  C.  J.  The  law  of  Westminster  Hall,  I  believe,  ever  since  it  stood 
in  the  place  in  which  it  now  stands,  has  been,  that  if  a  party  thinks  proper  to 
rest  his  defence  or  his  case  upon  a  point  of  law  raised  upon  the  record,  he  must 
either  stand  or  fall  upon  the  point  so  raised.  I  do  not  mean  to  say  that  a  case 
may  not  arise  where  a  point  being  so  taken,  a  party  may,  even  after  judgment, 
apply  to  the  Court  to  amend ;  but  according  to  the  advice  of  Lord  Cokb,  Butler 
and  Baker's  case,  8  Rep.  25,  you  ought  never  to  rely  upon  a  point  of  law  when 
the  facts  are  in  your  favor.  Now,  nere  it  was  verv  easy  to  have  raised  the 
question  of  fact,  whether  or  not  the  bill  was  received  for  a  valuable  considera- 
tion ;  and  not  to  have  to  put  the  right  of  the  plaintiffs  upon  a  special  point  of 
pleading.  Although  there  are  excepted  cases  which  will  always  be  attended  to, 
I  should  expect,  after  an  argument  has  been  heard  and  judgment  given  for  the 
plaintiff,  at  least  a  distinct  affidavit  of  merits  from  those  who  make  the  applica- 
tion. It  does  not  appear,  however,  that  there  is  any  such  affidavit  here.  Nor 
are  the  fisicts  deposed  to  such  as  bring  the  case  within  the  usual  grounds  of  such 
applications :  those  facts  only  raise  an  argumentative  case :  from  what  I  have 
heard,  if  I  had  been  a  juryman,  I  should  think  the  discbunt  of  this  500/.  bill, 
minus  the  57/.,  showed  a  confidence  in  the  integrity  of  thi&r  transaction  rather 
than  any  collusion  between  the  plaintiffs  and  Hunt :  and  when  I  heard  further 
that  a  1000/.  bill  was  brought  to  them  and  they  refused  to  have  anything  to  do 
with  it,  that  would  have  corroborated  in  my  mind  the  fairness  of  the  transae- 
tion.  Therefore  it  is  *that  I  think  this  is  an  application  which  ought  r^ion 
not  to  have  been  made,  and  the  rule  must  be  discharged.  ^       ^ 

The  rest  of  the  Court  concurring,  the  rule  was  Discharged. 


JONES  V.  BROWN  and  Others.    Jan.  26. 

In  trespass,  defendants,  after  alleging  that  M.  had  been  declared  a  bankrupt,  and  that 
they  had  been  appointed  his  assignees,  justified  taking  goods  as  belonging  to  them  in 
their  capacity  of  assignees :  plaintiff  replied  that  the  goods  belonged  to  him  and  not 
to  defendants:  Held,  that  upon  this  issue  it  was  not  incumbent  on  defendants  to  gin 
formal  proof  of  M.'8  bankruptcy  and  their  appointment  as  assignees. 

Trespass  for  breaking  and  entering  plaintiff's  close,  and  taking  his  goods. 
The  defendant  suffered  judgment  by  default  aa  to  breaking  and  entering  the 
dose;  but  aa  to  taking  the  goods,  pleaded| 
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Krsty  not  gafltj ;  secondly,  tliat  the  goods  were  not  the  goods  of  the  plaintifT; 
and,  thirdly  (in  substance),  that  before  the  said  time  when,  ftc.;  in  the  declara- 
tion mentioned,  a  commission  of  bankrupt  issued  against  one  Medcalf,  a  trader, 
nnder  which  all  his  ffoods,  chattels,  and  effects  were  transferred  to  his  assignees, 
Cornthwaite  and  Mills,  of  Liverpool ;  that  the  goods,  chattels,  and  effects  in  the 
declaration  mentioned  were  the  goods,  chattels,  and  effects  of  Cornthwaite  and 
Mills,  as  such  assignees  as  aforesaid ;  that  whilst  the  said  George  Medcalf  re- 
mained and  continued  such  banbrupt  as  aforesaid,  the  said  goods  and  chattels  of 
Cornthwaite  and  Mills,  as  such  assignees  as  aforesaid,  were  in  the  possession  of 
the  said  Oeorge  Medcalf:  that  the  said  goods,  chattels,  and  effects,  so  being  the 
goods,  chattels,  and  effects  of  Cornthwaite  and  Mills  as  such  assignees  as  afore- 
said, and  Medcalf  remaining  such  bankrupt  as  aforesaid,  the  plaintiff  claiming 
title  to  the  said  goods,  chattels,  and  effects,  under  color  of  a  certain  gift  having 
1^4851  ^^^  thereof  made  to  him  by  Medcalf  (whereas  '^'nothing  of  or  in  the 
■-  ^  said  goods,  chattels,  or  effects  in  the  declaration  mentioned,  ever  passed 
by  virtue  of  that  gift),  afterwards  and  before  the  said  time  when,  fte.,  and  whilst 
the  said  goods,  chattels,  and  effects  in  the  declaration  mentioned,  were  the  goods^ 
chattels,  and  effects  of  Cornthwaite  and  Mills  as  such  assignees  as  aforesaid, 
and  whilst  Medcalf  remained  such  bankrupt  as  aforesaid,  to  wit,  on  the  20th  <rf 
March,  1834,  in  the  declaration  mentioned,  became  and  was  possessed  of  the 
said  goods,  chattels,  and  effects  in  the  declaration  mentioned  :  and  thereupon 
the  defendants,  on  the  day  and  year  in  the  declaration  in  that  behalf  mentioned, 
as  the  servants  and  by  the  command  of  Cornthwaite  and  Mills  as  such  assignees 
as  aforesaid,  seized,  took,  and  carried  away  the  said  goods,  chattels,  and  effects 
in  the  declaration  mentioned,  so  being  in  the  possession  of  the  plaintiff  as  afore- 
said, as  they  lawfully  might  for  the  cause  aforesaid;  which  were  the  same  sup- 
posed trespasses  in  the  introductory  part  of  the  first  plea  mentioned,  and  whereof 
the  plaintiff  had  complained  against  the  defendants;  and  that  they  were 
ready  to  verify,  &c. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas :  and  as  to  the  third, 
replied  that  the  goods,  chattels,  and  effects  in  the  declaration  mentioned,  at 
the  time  when,  &c.,  were  not  the  goods,  chattels,  and  effects  of  Cornthwaite  and 
Mills  as  assignees  as  aforesaid,  in  manner  and  form  as  the  defendants  had  above 
alleged,  but  were  the  goods,  chattels,  and  effects  of  the  plaintiff  as  in  the  decla- 
ration mentioned. 

At  the  trial  before  Park,  J.,  last  Warwick  assizes,  the  plaintiff  attempted, 
by  witnesses  and  writings,  to  show  that  Medcalf  was  carrying  on  business  with 
the  sanction  of  his  assignees ;  that  a  transfer  of  the  goods  in  question  by  him 
to  the  plaintiff  had  been  made  bonfi.  fide ;  and  that  the  plaintiff  being  so  in  pos- 
r*4861  ^^^"^^^^  ^^^  defendants  seized  the  goods. 

^  -^  *The  defendants'  counsel,  conceiving  this  to  be  the  whole  of  the  plaintiff's 
case,  called  no  witnesses;  but,  commenting  on  the  facts  proved,  contended  that, 
even  according  to  the  testimony  for  the  plaintiff,  the  transfer  to  him  was  a  fraud. 

Park,  J.,  directed  the  jury  to  consider  whether  Medcalf  was  carrying  on  bu- 
siness with  the  sanction  of  his  assignees,  and  whether  the  transfer  of  the  goods 
to  the  plaintiff  was  made  bon&  fide ;  when 

The  plaintiff's  counsel  interposed,  and  urged,  that  as  the  defendants,  without 
proof  of  title,  were  wrongdoers,  the  plaintiff,  who  was  in  possession  of  the  goods, 
was  entitled  to  a  verdict,  unless  the  defendants  gave  some  proof  of  their  being 
Medcalf  s  assignees.     But 

The  learned  Judge  thought  that,  after  the  case  was  closed  on  both  sides,  this 
objection  came  too  late ;  and  that  the  plaintiff,  by  traversing  only  the  defen- 
dants' allegation  of  property  in  the  goodls,  admitted  the  allegation  that  they 
were  Medcalf 's  assignees;  and 

The  jury  being  satisfied  that  the  transfer  was  a  fraud,  found  a  verdict  for  the 
defendants  on  the  pleas,  and  one  farthing  damages  for  the  plaintiff  on  the  judg- 
ment by  default.     Whereupon, 

StU  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that,  on  these  plead- 
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iDgs,  the  plaintiff  had  not  admitted  the  defendants  to  be  assignees  of  Medcalf ; 
and  as  they  had  called  no  witnesses,  thej  must  be  taken  to  be  wrong-doers, 
against  whom,  under  any  cironmstanoes,  the  party  in  possession  of  the  goods 
was  entitled  to  a  verdict. 

Goulboum^  Serjt.,  Humfrey  and  MeUor  showed  cause.  They  insisted  that 
the  plaintiff's  case  had  been  conducted  solely  with  a  view  to  prove  the  boD& 
fides  of  the  transfer,  in  support  of  which,  various  writings  were  '''pro-  r^^g-ri 
duced,  and  witnesses  examined ;  that  after  this,  it  was  not  competent  to  ^  -' 
him  to  recur  to  and  rely  on  a  mere  possessory  title :  Sheriff  v,  Cadell,  2  Esp. 
617 ;  that  according  to  Abbott  v.  Parsons,  7  Bingh.  563,  the  Court  would  not 
permit  a  party  to  move  for  a  new  trial  on  an  objection  to  the  applicability  of 
evidence,  unless  the  objection  were  taken  before  the  judge  commenced  his  sum- 
ming up;  and  that  in  Bobinson  v.  Cook,  6  Taunt.  336,  it  was  held,  that  where 
the  plaintiff's  counsel  acquiesces  in  the  judge's  ruling  at  the  trial,  whereby  the 
defendant  takes  a  verdict  without  going  into  his  case,  the  plaintiff  will  not  be 
Hfterwards  permitted  to  move  for  a  new  trial  on  the  ground  of  a  misdirection. 

EiU  and  Amo9  in  support  of  the  rule,  maintained,  that  upon  the  issues 
raised  in  this  cause  the  plaintiff,  as  possessor  of  the  goods,  ought  to  have  judg- 
ment. In  trespass,  unless  the  defendants  prove  a  title,  possession  is  sufficient, 
as  against  a  wrong-doer :  per  Ellenbobouoh,  C.  J.,  in  Chambers  t;.  Donaldson, 
11  East,  69.  Sherriff  v,  Cadell  was  an  action  of  trover,  where  the  plaintiff 
must  establish  a  title.  The  defendants'  title  not  being  admitted  on  these  plead- 
ings, they  were  never  released  from  their  obligation  to  prove  it,  although  the 
objection  was  not  taken  till  late  in  the  cause. 

TiNDAL,  C.  J.  I  abstain  from  adverting  to  that  part  of  the  case  which 
relates  to  the  time  when  the  objection  was  tt^en  at  the  trial  by  the  counsel  for 
the  plaintiff,  although  I  entertain  a  strong  opinion  on  the  subject;  but  shall 
decide  this  rule  upon  the  pleadings  in  the  cause. 

This  is  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  house, 
and  for  taking  his  goods. 

*As  to  entering  the  house,  the  defendants  have  suffered  judgment  to  c^^aqq-x 
go  by  default ;  as  to  the  goods,  they  plead,  first,  the  general  issue ;  >-  ^ 
secondly,  that  the  goods  did  not  belons  to  the  plaintiff;  and  thirdly,  in  sab- 
stance,  that  a  commission  of  bankrupt  had  issued  and  was  still  in  force  against 
one  Medcalf,  under  which  his  goods,  being  the  goods  mentioned  in  the  declara- 
tion, passed  to  his  assignees ;  that  those  goods  so  belonging  to  the  assigoees 
were  left  in  the  possession  of  Medcalf,  when  the  plaintiff  took  them,  claiming 
by  color  of  a  gift  from  Medcalf;  whereupon  the  defendants,  as  servants  of  the 
assignees  and  by  their  command,  took  the  goods  from  the  plaintiff,  as  being  ia 
truth  the  goods  of  Medcalf  s  assignees. 

The  plaintiff  only  replies  that  they  were  not  the  goods  of  the  assignees,  bat 
the  goods  of  the  plaintiff. 

The  third  plea  contains  several  matters  which  were  capable  of  being  denied, 
and  which,  if  not  denied,  show  title  in  the  assipees. 

But  it  is  contended  on  behalf  of  the  plaintiff  that,  having  taken  issue  on  a 
single  allegation,  he  is  not  to  be  considered  as  having  therefore  admitted  all  the 
other  allegations  of  the  plea,  and  that  the  defendants  ought  to  establish  hj 
proof  the  truth  of  'those  other  allegations.  I  think,  howcTcr,  that  this  is  not 
the  result  of  such  a  state  of  the  pleadings ;  but,  on  the  contrary,  that,  as  the 

Elaintiff,  who  might  have  denied  all  the  allegations,  has  singled  out  only  one  to 
e  put  in  issue^  he  must  be  taken,  for  the  purpose  of  this  cause,  to  have  admit- 
ted the  rest. 

Nothing  is  more  common  than  in  actions  of  trespass  for  the  defendants  to 
allege  that  a  writ  of  fi.  fa.  issued  against  A.  B. ;  that  the  goods  in  respect  of 
which  a  trespass  is  supposed  to  have  been  committed,  were  the  goods  of  A.  B., 
and  that  the  defendants  took  them  by  virtue  of  the  writ.  If  the  plaintiff 
simply  denies  that  the  goods  in  question  were  the  goods  of  A.  B.^  he  is 
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r^ifioi  *^^^  idlowed  to  say  that  he  has  never  admitted  the  jadgment  and  ezecu- 
L  *^^J  tion  against  A.  B. 

Here  the  plaintiff  might  have  shown  that  the  goods  were  not  4he  identioal 
goods  to  which  the  commission  of  hankrnptcy  against  Medcalf  applied.  That 
would  have  entitled  him  to  a  verdict.  Or  he  might  have  shown  that  the 
assignees  had  so  long  suffered  Medcalf  to  carry  on  business  with  the  stock  of 
his  assignees,  that  goods  sold  by  him  must  be  taken  to  have  been  sold  with 
their  assent.  No  such  evidence,  however,  was  given;  but  the  whole  case 
showed  that  the  transfer  from  Medcalf  to  the  plaintiff  had  been  made  for  the 
purpose  of  fraud.  Are  we  then  in  such  a  case  to  say  that  the  plaintiff  can  avail 
himself  of  the  bare  fact  of  possession,  where  he  might  have  disputed,  but 
has  not  ventured  to  dispute,  the  title  pleaded  by  the  defendants  ? 

I  think  that  the  plaintiff,  having  omitted  to  contest  the  defendants'  title  at 
the  proper  season,  cannot  now  object  that  it  was  not  supported  by  evidence  at 
the  trial.     The  rule  must  be  discharged. 

Park,  J.  The  replication,  by  denying  only  that  the  goods  in  question  be- 
longed to  the  assignees,  admits,  in  effect,  that  the  assignees  were  entitled  to  the 
goods  of  Medcalf.  That  brings  us  to  the  matter  of  fact,  whether  Medcalf  had 
the  authority  of  the  assignees  to  transfer  them  to  the  plaintiff.  That  was  the 
case  set  up  by  him,  and  never  was  a  case  supported  by  more  reprehensible 
witnesses. 

Yauohan,  J.  It  is  not  disputed  that  possession  is  prima  &cie  evidence  of 
property.  But  the  plaintiff  here  has  not  disputed  the  title  of  the  assignees  to 
Medcalfs  goods ;  and  it  was  for  the  jury  to  say  whether  there  had  been  any 
lawful  transfer  from  Medcalf  to  the  plaintiff. 

r*4901  ^^s^NQ^BTy  J*  ^  ^^in^  ^^6  bankruptcy  of  Medcalf  and  the  pro- 
L  J  ceedings  under  the  commission  are  admitted  on  these  pleadings.  If  S0| 
it  is  impossible  to  doubt  that  the  verdict  is  correct.  Rule  discharged. 


WILKINSON  V.  OLIVEIRA.    Jan.  27. 

The  declaration  stated,  that  in  consideration  plaintiff,  at  the  request  of  defendant,  had 
giren  defendant  a  letter  written  by  0.,  since  deceased,  by  means  of  which  letter  de- 
fendant was  enabled  to,  and  did  determine  controTcrsies,  and  obtain  a  large  portion 
of  O.'s  effects,  defendant  promised  to  giro  plaintiff  1000/. :  Held,  that  a  sofficient  con- 
sideration was  disclosed  to  sustain  an  action  on  the  promise. 

The  declaration  stated,  that  divers  disputes  and  controversies  bad  arisen 
between  the  defendant  and  divers  other  persons,  respecting  the  disposition  of 
the  estate  and  effects  of  one  Dominick  Oliveira,  then  late  deceased,  and  the 
right  of  the  defendant  to  the  possession  of  any  and  what  part  thereof;  in  which 
disputes  and  controversies  it  became  and  was  necessary,  for  the  termination 
thereof  in  favor  of  the  defendant,  that  the  defendant  should  prove  that  the  said 
Dominick  Oliveira  was,  at  the  time  be  made  his  will,  and  at  the  time  of  his 
death,  an  alien,  and  a  native  of  Portugal :  that  the  plaintiff  was  lawfully  pos- 
sessed of  a  certain  writing  and  paper,  beinff  a  letter  written  by  the  said  Dominick 
Oliveira,  in  his  lifetime,  to  the  plaintiff,  which  said  letter  showed,  declared,  and 
proved  that  the  said  Dominick  Oliveira  was,  at  the  time  he  made  his  will,  and 
at  the  time  of  his  death,  an  alien  and  a  native  of  Portugal ;  that  the  plaintiff^ 
at  the  request  of  the  defendant,  gave  to  the  defendant  the  said  letter,  to  be  used 
and  employed  by  the  defendant  for  the  purpose  of  proving  that  the  said  Domi- 
nick Oliveira  was  such  alien  and  native  of  Portugal  at  the  time  he  made  his 
will  and  at  the  time  of  his  death :  that  the  defendant  used  and  employed  the 
said  letter  for  the  said  purpose :  and  that,  by  means  of  the  said  letter  and  of 
r*4dl1  ^^^  iQi^^tGn  ^therein  contained,  the  defendant  was  enabled  to,  and  did 
I-  ^  cause  the  said  disputes  and  controversies  to  be  determined  in  favor  of 
him,  the  defendant,  and  did,  by  means  of  the  said  letter  and  of  the  matters 
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therein  contained,  become  kwfallj  possessed  of  and  acquired  a  large  porUon  of 
the  estate  and  effects  of  the  said  Dominick  Oliveira,  of  sreat  Talue,  to  wit,  of 
the  valne  of  A00,000i.,  &o.  And  thereupon,  to  wit,  on,  &c.  at  &c.,  in  conaide- 
xation  thereof,  and  that  the  plaintiff,  at  the  special  instance  and  request  of  the 
defendant,  had  then  and  there  given  the  said  letter  to  the  defendant,  the  de- 
fendant then  and  there  undertook  and  faithfully  promised  the  plaintiff  to  give 
him,  the  pUuntiff^  a  certain  sum  of  money,  to  wit,  the  sum  of  1000^ 

Breach, — refusal  to  ffiye  the  10002.  in  conformity  with  the  promise. 

Plea,  that  the  defenouint  was  not  by  means  of  the  letter  enabled  to,  and  did 
not  by  means  thereof  cause  the  said  disputes  to  be  determined  in  favor  of  the 
defendant,  and  that  the  defendant  did  not,  by  means  of  the  letter,  become 
possessed  of  a  p<Nrtion  of  the  estate  of  Dominick  Oliveira,  of  the  value  of 
100,000^ 

Demurrer,— for  putting  in  issue  matter  not  properly  issuable,  and  for  not 
denying,  or  confessing  and  avoiding,  the  breach  of  promise.     Joinder. 

Kdlyy  for  the  plaintiff,  was  called  upon  by  the  Court  to  support  the  declara- 
tion. The  consideration  though  past,  is  alleged  to  have  arisen  at  the  defen- 
dant's request,  which  renders  it  sufficient  to  impart  validity  to  the  defendant's 
promise ;  and  though  the  letter  in  question  is  alleged  to  have  been  given  to  the 
defendant,  the  statement  amounts  to  this, — that,  in  consideration  the  plaintiff 
had  put  the  defendant  in  possession  of  a  document  by  which  the  defendant  ww 
enabled  to  recover  100,000/.,  the  defendant  undertook  to  give  the  *plain-  ppjgoi 
tiff  in  return  1000/.  For  such  an  undertaking  the  delivery  of  the  docu-  ^  ^ 
ment  was  ample  consideration. 

Tal/ourd,  Serjt.,  contril,  contended  that,  taking  the  whole  declaration  together 
it  appeared  plainly  the  letter  had  been  handed  to  the  defendant  by  way 
of  a  spontaneous  gift;  and  such  a  gift  was  no  consideration  for  a  promise  to 
pay. 

TiNDAL,  C.  J.  What  would  you  say  to  the  case  of  a  man  who,  entering  a 
shop,  should  say,  I'll  give  10/.  for  such  an  article.  Here  the  word  give  is  uwd 
on  both  sides.     It  is  a  gift  upon  mutual  consideration. 

Per  Curiam.    There  must  be  Judgment  for  the  pbuntiff. 


HODGES  V.  Earl  of  LITCHFIELD.    Jan.  27. 

Where  a  vendor,  ftrom  inability  to  make  out  a  title,  fails  to  complete  a  contract  for  the 
sale  of  an  estate,  the  pnrohaser  cannot  recover  as  damages,  expeneea  inenrred  pre- 
viously on  entering  into  the  contract ;  nor  the  expense  of  a  sorvey  of  the  estate;  nof 
the  expense  of  a  conveyance  drawn  in  anticipation  of  a  completion  of  the  parchMc; 
nor  the  extra  costs  of  a  chancery  suit  touching  the  purchase,  in  which  the  vendor  is 
defeated ;  nor  losses  sustained  by  the  purchaser,  in  the  resale  of  stock  prepared  for 
the  estate.  But  he  is  entitled  to  recover  the  expense  of  comparing  deeds,  of  seudiiiig 
for  judgments,  and  of  Journeys  for  that  purpose ;  and  interest  on  his  depont 
money. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff  to  recover  from  the 
defendant  damages  for  a  breach  of  special  contract  for  the  sale  of  an  estate  bj 
the  defendant  to  the  plaintiff. 

The  declaration  stated,  by  way  of  inducement  (amongst  other  things), 
that  before  the  making  of  the  promise  and  undertakinff  of  the  defendant  there- 
inafter mentioned,  to  wit,  on  the  7th  of  November,  1828,  by  certain  articles  of 
agreement^  made  and  entered  between  Bobert  *Harvey  Wyatt,  as  agent  r*AQX\ 
for  and  on  behalf  of  the  defendant  (then  Viscount  Anson),  his  heirs,  ex-  L^^i 
ecutors,  and  administrators,  of  the  one  part,  and  the  plaintiff  for  himself,  his 
heirs,  executors,  and  administrators,  of  the  other  part,  the  said  B.  H.  W. 
agreed  to  sell,  and  the  plaintiff  agreed  to  purchase,  the  free  and  exclusive 
fishery  of  the  defendant  in  the  Biver  Trent,  as  advertised  to  be  sold  by  auction 
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on  the  2l8t  of  October,  then  last,  with  the  right  and  privilege  of  landing  nets 
upon,  and  angling  from  the  lands  of  the  landowners  adjoining  the  river,  and 
the  several  farms,  lands,  and  hereditaments,  described  in  the  schedule  to  the 
said  articles  of  agreement,  for  the  sum  of  21,500/.,  of  which  the  sum  of  1500/. 
was  then  paid  and  the  sum  of  20,000/.,  the  remainder  thereof,  was  to  be  paid  on  the 
25th  of  March,  then  next;  and  if  the  payment  should  be  delayed  after  that 
time,  and  such  delay  should  be  occasioned  by  the  plaintiff,  the  plaintiff 
should  pay  lawful  interest  on  his  purchase-money  from  thence,  until  the  time 
of  final  ^yment,  and  should  be  entitled  to  the  rents  and  profits  of  the  premises 
from  the  said  25th  of  March  then  next,  to  which  time  all  outgoings  would  be 
cleared  by  the  defendant ;  and  it  was  thereby  declared  that  an  abstract  of  the 
title  should  be  ready  for  delivery  to  the  plaintiff,  on  or  before  the  25th  of 
December  then  next,  at  Mr.  Keen's  office  in  Stafford ;  and  if  the  plaintiff,  or  any 
person  on  his  behalf,  should  object  to  the  defendant's  title,  or  require  any  act, 
matter,  or  thing  to  be  done,  procured,  or  executed,  for  the  completion  thereof, 
notice  in  writing  of  the  particular  objection  or  matter  required  should  be  given 
to  Mr.  Keen  on  or  before  the  21st  of  February  then  next,  or  otherwise  the 
plaintiff  and  all  persous  claiming  under  him  should  waive  the  same,  and 
should  be  held  to  have  accepted  the  title :  of  which  articles  of  agreement  the 


r*4d41  ^^^^'^^^'^^  ^^  notice.  That  thereupon,  in  consideration  of  the  '^'premises, 
^  ^  and  also  in  consideration  that  the  plaintiff  at  the  defendant's  request 
had  undertaken  and  faithfully  promised  the  defendant  to  perform  and  fulfil  all 
things  in  the  said  articles  of  agreement  contaiued  on  his  part  and  behalf  to  be 
performed  and  fulfilled,  the  defendant  then  and  there  consented  to  and  approved 
of  the  said  articles  of  agreement,  and  then  and  there  undertook  and  faithfully 
promised  the  plaintiff,  that  the  defendant  would  make,  or  procure  to  be  madcy 
m  good  title  to  the  said  estate,  free  of  tithes,  on  or  before  the  said  25th  March 
then  next ;  and  would  perform  and  fulfil  all  thiugs  in  the  said  articles  contained 
on  his  part  and  behalf  to  be  performed  and  fulfilled.  The  plaintiff  then  averred 
that  an  abstract  of  the  tide  to  the  said  estate  being  afterwards,  and  before  the 
said  25th  of  December  then  next,  to  wit,  on,  &c.,  delivered  to  the  plaintiff,  one 
B.  H.  W.  Ingram,  a  conveyanciug  counsel,  employed  by  and  on  behalf  of  the 
plaintiff,  did  thereupon  object  to  the  defendant's  title,  and  required  certain  actSy 
matters,  and  things  to  be  done,  procured,  and  executed,  for  the  completion 
thereof.  That  although  notice  in  writing  of  the  particular  objections  and 
matters. so  required  was  afterwards,  and  before  the  said  21st  of  February  then 
next,  to  wit,  on  the  17th  of  February,  1829,  given  to  the  said  Keen  in  the  said 
articles  of  agreement  in  that  behalf  mentioned ;  and  although  the  plaintiff  was 
afterwards,  to  wit,  on,  &c.,  ready  and  willing,  and  often  offered  to  pay  the  said 
sum  of  20,000/.,  the  remainder  of  the  said  purchase-money,  and  to  complete 
the  purchaise,  on  having  a  good  title  to  the  said  estate  to  be  sold  free  of  tithes ; 
and  had  always  from  the  time  of  making  the  articles  of  asreement  well  and 
truly  performed  and  fulfilled  all  things  therein  contained  on  his  part  and  behalf 
to  be  performed  and  fulfilled,  according  to  the  tenor  and  effect,  true  intent  and 
meaning  thereof;  yet  the  defendant,  not  regarding  the  said  articles  of  agre^ 
r*405T  '        ^^^  ^^'  would,  on  or  before  the  said  25th  of  March  in  the 

I-  -^year  last  aforesaid,  or  at  any  time  afterwards,  make  or  procure  to  be 
made  a  sood  title  to  the  said  estate  free  of  tithes,  but  wholly  refused  and 
neglected  so  to  do.  By  reason  of  which  said  several  premises,  the  plaintiff 
not  only  lost  and  was  deprived  of  all  the  benefits  and  advantages  which  might  and 
would  otherwise  have  arisen  and  accrued  to  him  from  the  completion  of  the 
said  purchase,  but  was  put  to  great  charges  and  expenses,  amounting  in  the 
whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  1000/.,  in  and  about  the 
negotiating  and  agreeing  for  the  purchase  of  the  said  estate,  and  having  the 
same  surveyed ;  and  about  the  investigating  the  titie  to  the  said  estate,  and 
the  existence  and  effect  of  the  said  supposed  modus  in  the  said  articles  mentioned, 
and  in  and  about  his  defence  of  and  in  a  certain  suit  commenced  and  prosecated 
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bj  the  defendant  against  the  plaintiff  in  the  Court  of  Ghancefji  for  eompelling 
a  specific  performance  by  plaintiff  of  the  said  articles  of  agreement,  and  in 
which  suit  the  bill  filed  by  the  defendant  against  the  plaintiff  was  dismissed  by 
the  same  Court;  and  in  and  about  the  making  and  performing  of  diven 
journeys,  and  otherwise  respecting  the  said  purchase:  and  also  thereby  the 
plaintiff  lost  and  was  deprived  of  a  great  part  of  the  gains  and  profits  which  he 
might  and  would  otherwise  have  made  and  acquired,  from  using  and  employing 
the  said  sum  of  1500/.,  so  paid  by  him  as  aforesaid,  and  other  moneys  provided 
and  kept  by  plaintiff  for  the  completion  of  the  said  purchase ;  and  suffered 
and  sustained  divers  losses,  to  a  large  amount,  to  wit,  to  the  amount  of  2001., 
on  the  resale  of  certain  sheep,  bricks,  and  hurdles,  purchased  by  the  plaintiff 
for  the  stocking  of  the  said  farms,  lands,  and  hereditaments,  and  improving  the 
same  with  a  view  to  the  completion  of  the  said  purchase. 

The  defendant  pleaded  the  general  issue,  and  afterwards,  *under  an  r^Aqcn 
order  of  nisi  prius,  a  verdict  was  entered  for  the  plaintiff;  but  such  ver-  ■-  ^ 
diet  was  to  be  subject  to  the  opinion  of  the  Court,  after  an  award  should  have 
been  made  by  an  arbitrator,  who  was  thereby  empowered  to  ascertain  and  settle 
the  amount  which  would  be  properly  payable  to  the  plaintiff  on  each  and  every 
of  the  following  heads  of  claim  stated  in  the  declaration,  in  case  the  Court  should 
be  of  opinion  that  the  plaintiff  was  entitled  to  recover  thereon  respectively : 
that  is  to  say,  the  plaintiff's  charges  and  expenses, — ^first,  in  and  about  the  nego- 
tiating and  agreeing  for  the  purchase  of  the  estate  agreed  to  be  sold,  and  hav- 
ing the  same  conveyed : — secondly,  in  and  about  investigating  the  title  to  the 
said  estate,  and  the  existence  and  effect  of  a  supposed  modus  in  lieu  of  tithes : 
— thirdly,  in  and  about  the  defence  of  the  suit  in  Chancery  mentioned  in  the 
declaration  : — fourthly,  in  and  about  the  making  and  performing  of  divers  jour- 
neys, and  otherwise  respecting  the  purchase : — fifthly,  the  plaintiff's  loss  in  being 
deprived  of  the  gains  and  profits  he  might  have  made  from  using  the  15O0E 
mentioned  in  the  declaration.  The  claim  in  respeot  of  loss  on  the  resale  of 
sheep,  &c.,  was  abandoned. 

The  arbitrator  found,  that  6/.  lis.  %d,  would  be  properly  payable  by  the 
defendant  to  the  plaintiff  for  his  expenses  in  negotiating  and  agreeing  for  the 
said  purchase ;  the  sum  of  4/.  9<.  Sd.,  parcel  thereof,  being  expenses  incurred 
by  the  plaintiff  with  his  own  agent  in  and  about  the  said  negotiation,  and  prior 
to  the  execution  of  the  articles  of  ageeement.  And  that  10/.  10<.  would  be  pro- 
perly payable  for  the  expense  of  having  the  estate  surveyed. 

As  to  the  second  head  of  claim,  the  arbitrator  found  that  the  sum  of  1282. 
10s.  10<^.  would  be  properly  payable  in  respect  thereof,  which  sum  was  com- 
posed of  the  following  particulars :  the  sum  of  87/.  I$,l0d.  for  the  charges  of  the 
solicitor  of  the  plaintiff  in  the  investigation*  of  title,  allowed  on  taxation ;  r^tin?-! 
7/.  12s.  6d.,  the  expenses  and  coach-hire  of  the  said  solicitor  in  a  jour-  ^  ^ 
ney  to  and  from  Stafford  relating  to  the  same  matter,  and  also  allowed  on  taxa- 
tion ;  6/.  17«.  2(2.,  the  fees  paid  in  searching  for  judgments  and  other  incum- 
brances, which  searches  were  made  on  the  27th  of  February,  1829 ;  1/.  lis.  Ad. 
fees  paid  in  other  necessary  searches;  and  25/.  8s.  expended  in  fees  to  counsel. 
But  of  the  said  sum  of  87/.  Is.  lOd.,  the  arbitrator  found  that  6/,  17s.  2d,  were 
for  solicitor's  charges  in  attending  to  make  the  searches  first  above-mentioned; 
16/.  9s.  id.  for  solicitor's  charges  in  preparing  conveyances  on  the  27th  of  Fe- 
bruary, 1829 ;  and  of  the  said  sum  of  25/.  8s.,  the  sum  of  10/.  10s.  was  for 
counsel's  fees  in  settling  the  same  conveyances  :  and  he  also  found  that  of  the 
said  sum  of  87/.  Is.  lOJ.,  the  further  sum  of  10/.  18s.  was  for  charges  incurred 
after  the  date  of  the  filing  of  the  bill  by  the  defendant  to  compel  the  specific 
performance  above  mentioned. 

As  to  the  third  head  of  claim,  the  arbitrator  found  that  the  said  bill  was  dis- 
missed with  costs;  that  the  plaintiff's  costs  in  defending  himself  against  the 
said  bill  were  taxed  as  between  party  and  party;  and  that  the  amount  of  such 
taxed  costs  had  been  duly  paid  to  him;  but  that  there  remained  the  sum  of 
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194^.  4$,  lid.,  which  had  been  paid  by  him  to  his  solicitors  for  the  extra 
charges  as  between  solicitor  and  client  in  the  course  of  such  defence ;  and  the 
arbitrator  found  that  the  said  sum  of  194Z.  4f.  lid.  would  be  reasonably  paya- 
ble to  the  plaintiff  under  the  third  head. 

As  to  the  fourth  head  of  claim,  the  arbitrator  found,  that  in  the  course  of  the 
negotiation  for  and  about  the  purchase,  and  of  the  defence  of  the  plaintiff  in 
the  said  suit,  it  became  reasonable  and  prudent  for  the  plaintiff  to  take  certain 
journeys  and  to  incur  certain  expenses,  and  that  the  sum  of  45/.  would  be  pro- 
r*4Q81  P^*^^^  payable  to  the  plaintiff  in  respect  thereof. 

L  -1  *And  as  to  the  fifth  head  of  claim,  the  arbitrator  found  that,  upon  the 
dismissal  of  the  defendant's  bill  in  equity,  with  costs,  the  deposit  of  1500/.,  there- 
tofore advanced  by  the  plaintiff,  was  ordered  to  be  returned ;  that  the  plaintiff 
thereon  applied  to  the  Court  of  Equity  for  an  order  for  the  allowance  of  interest 
thereon ;  and  that  an  order  was  made,  and  had  been  performed,  for  the  payment 
of  interest  at  the  rate  of  4  per  cent.,  from  the  7th  of  November,  1828,  to  the 
23d  of  June,  1832,  when  the  said  deposit  was  returned:  and  if  the  Court 
should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover  any  further  com- 
pensation for  the  loss  of  the  use  of  the  said  1500/.  during  the  period  last  men- 
tioned, the  arbitrator  found  that  the  sum  of  54/.  3s.  3^.  would  be  properly 
payable  to  him  in  that  behalf. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff  should 
retain  the  verdict;  and  if  so,  whether  for  the  sum  of  439/.  Os.  8e/.;  or  for  what 
other  sum. 

Thesiger,  for  the  plaintiff,  and  Tal/ourd,  Seijt.,  for  the  defendant,  discussed 
and  received  the  judgment  of  the  Court  upon  each  head  of  the  charges  sepa- 
rately. 

Upon  the  first  head,  with  respect  to  the  4/.  9s.  Sd.  incurred  by  the  plaintiff 
with  his  agent  prior  to  the  execution  of  the  articles  of  purchase,  and  10/.  10s. 
for  the  survey  of  the  estate. 

TiNDAL,  C  J.  said, — The  expenses  preliminary  to  the  contract  ought  not  to 
be  allowed.  The  party  enters  into  them  for  his  own  benefit,  at  a  time  when  it 
is  uncertain  whether  there  will  be  any  contract  or  not. 

The  charge  for  a  survey  must  also  be  disallowed.  It  would  have  been  pru- 
dent in  the  purchaser  to  defer  the  survey  till  he  knew  whether  or  not  a  title 
could  be  made  out.  

r*4d91  '^'Upon  the  second  head,  Thesiger  abandoned  the  claim  of  16/.  9s.  4e/« 
I-  ^  for  the  charges  of  preparing  a  conveyance,  and  10/.  10s.  connsel's  fees 
thereon :  and  Talfourd  objected  to  the  charge  of  7/.  12s.  6e/.  for  the  journey  to  Staf- 
ford to  investigate  title,  and  6/.  17s.  2d.  for  searching  for  judgments,  on  the  ground 
that  the  investigation  (which  could  only  be  the  comparing  of  deeds  with  the 
abstract),  and  the  search  for  judgmente,  was  made  too  early  in  the  proceedings. 
The  plaintiff  should  not  have  incurred  those  expenses  till  he  knew  whether  or 
not  the  defendant  could  answer  the  objections  to  his  title. 

TiNBAL,  C.  J.  I  think  both  these  charges  may  be  allowed.  Unless  judg- 
mente are  searched  for  at  an  early  stage  of  the  proceedings,  great  expense  may 
afterwards  be  incurred  unnecessarily ;  and,  for  the  same  reason,  the  comparison 
of  deeds  with  the  abstract  should  be  made  early. 

Upon  the  third  head,  Talfourd  objected  to  the  payment  of  194/.  4s.  lld.^ 
the  plaintiff's  coste  as  between  attorney  and  client,  ultril  the  coste  as  between 
party  and  party,  taxed  and  paid  to  him  in  the  suit  in  Chancery.  In  Hathaway 
V.  Barrow,  1  Campb.  161,  it  was  held,  that  in  an  action  for  malfeasance,  where- 
by the  plaintiff  incurred  coste  in  judicial  proceedings,  if  there  was  an  order  of 
another  court  for  the  defendant  to  pay  the  coste  of  those  proceedings  to  the 
plaintiff,  he  conld  neither  recover,  as  special  damage,  the  sum  at  which  they 
were  taxed,  nor  the  extra  coste  as  between  himself  and  his  attorney. 
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Sinclair  r.  Eldred,  4  Taunt.  7^  and  Jenkins  v.  Biddolph^  4  Bingb.  160^  are  to 
the  same  effeot. 

*The9iger,  in  support  of  the  claim,  relied  on  Sandhack  v.  Thomas,  1  r^cAA-i 
Stark.  306,  where,  in  an  action  for  maliciously  holding  the  plaintiff  to  I-  -' 
bail,  he  was  held  entitled,  in  the  calculation  of  damages,  to  recover,  not  merely 
the  taxed  costs,  but  the  costs  as  between  attorney  and  client 

And  in  Jones  v.  Dyke  and  others,  Sugd.  Vend.  &  Pur.  Append.  8, — ^an  action 
for  the  recovery  of  deposit  money  and  damages  upon  the  refusal  of  a  vendor 
to  complete  a  sale  of  an  estate  in  Wales, — the  plaintiff  had  a  verdict  by  consent 
for  the  following  charges,  the  Judge,  M'Donald,  C.  B.,  thinking  them  reason- 
able:— *' costs  of  plaintiff's  solicitor,  47/.  19«  4:d.;  journeys  to  London  and 
Llandilo,  21L ;  journey  to  London,  15/.  15«." 

Sandback  v.  Thomas  was  not  cited  in  Jenkins  v.  Biddulph :  and  in  Webber  r. 
Nicholas,  Ry.  &  Moo.  419,  Best,  G.  J.,  thought  Sandback  v.  Thomas  right, 
although,  as  it  was  only  a  nisi  prius  decision,  he  could  not  adhere  to  it  in  oppo- 
sition to  decisions  in  banc. 

There  can  be  no  reason  on  principle,  why  a  party  should  not  be  indemnified 
for  all  the  lawful  expenses  he  has  incurred  in  a  successful  suit.  In  the  present 
case,  these  extra  charges  are  a  damage  to  the  plaintiff  consequential  on  the  de- 
fendant's breach  of  contract.  [Tindal,  C.  J.  If  the  Court  of  Equity  had 
thought  so,  it  would  have  ordered  costs  to  be  taxed  as  between  attorney  and 
client.  BO8ANQ0ET,  J.  Are  not  costs  beyond  ta>xed  costs  to  be  considered  ti 
incurred  voluntarily,  beyond  what  is  absolutely  necessary  ?]  The  extra  costi 
here  may  be  considered  as  one  branch  of  the  expense  of  investigating  Utle, 
which,  it  has  been  decided,  the  plaintiff  has  a  right  to  recover. 

Tindal,  C.  J.  We  all  think  that  the  extra  costs  in  Chancery  are  not  a  dtp 
mage  which  is  a  necessary  consequence  *of  the  breach  of  this  contract,  r^^nii 
Every  expense  which  is  a  necessary  consequence  of  the  breach  of  contract,  ^  ^ 
ought  to  be  allowed ;  but  the  filing  a  bill  for  enforcing  a  specific  performance  is 
one  degree  removed  from  a  consequence  of  the  contract,  and  the  plaintiff  mast 
take  the  consequences  of  the  suit,  as  in  other  cases.  Upon  this  principle,  and 
in  adherenee  to  the  cases  cited  for  the  defendant,  we  think  this  claim  ought  not 
to  be  allowed. 

Park,  J.  1  am  of  the  same  opinion.  If  the  claim  be  allowed  in  this  case, 
I  do  not  see  why,  in  all  cases,  a  separate  action  should  not  be  brought  for  costs 
which  the  officer  of  the  Court  disallows  on  taxation. 

Yaughan,  J.,  concurred. 

BoBANQUET,  J.  I  think  the  plaintiff  had  his  compensation  in  the  coets 
aUowed  by  the  officer  of  the  Court. 


Upon  the  fourth  head  of  charges,  45/.,  for  journeys  and  expenses  which  it 
was  reasonable  and  prudent  for  the  plaintiff  to  take  and  incur  in  negotiating  the 
purchase  and  defending  the  Chancery  suit,  it  appeared  that  some  of  the  journeys 
had  been  taken  before  the  contract :  the  expense  of  them,  therefore,  was  dis- 
allowed pursuant  to  the  decision  under  the  first  head.  So,  likewise,  as  a  result 
of  the  decision  on  the  third  head,  was  the  expense  of  such  of  those  journeys  as 
were  undertaken  in  the  course  of  the  Chancery  suit. 


The  fifth  head  of  charges  was  not  contested,  and 

Per  Curiam,    It  ought  to  be  allowed.  Judgment  accordingly. 


*WEBB,  Assignee  of  WALTER,  an  Insolvent,  v.  WEATHERBT.  rMtJVi^ 

Jan.  28.  "^J 

To  a  plea  of  payment  of  SI.  St.  2d.  in  satisfaction  and  discharge  of  defendant's  promisa. 
Beplication,  that  defendant  did  not  paj  it  in  aatiafaction  and  disciiarge,  nor  did 
plaintiff  receiTe  it  in  satisfaction  and  discbarge.    Held,  on  demurrer,  unol^eotionable. 
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To  a  decUration  in  assampsit  for  goods  sold,  lodging  provided  hj,  and  on  an 
account  stated  with,  the  insolvent  before  his  insolvency, 

The  defendant  pleaded,  first,  the  general  issue ;  and,  secondly,  as  to  the  sum 
of  3/.  8s.  2d.,  parcel  of  the  sums  in  the  declaration  mentioned,  that  after  the 
making  of  the  promise  in  the  declaration  mentioned  as  to  that  sum,  and  before 
Walter  became  insolvent,  to  wit,  on,  &c.,  the  defendant  paid  Walter  the  said 
sum  of  3^.  Ss.  2d.  in  full  satisfaction  and  discharge  of  the  said  promise  by  him, 
the  defendant,  made  in  respect  of  the  said  sum  of  3/.  8s.  2d,  and  of  the  damage 
sustained  by  Walter  by  reason  of  the  non-performance  of  uie^  said  promise  as  to 
that  sum ;  and  that  Walter  accepted,  had,  and  received  of  the  defendant  the 
said  sum  of  8/.  8s.  2g?.,  in  full  satisfaction  and  discharge  of  the  said  promise  in 
respect  of  the  said  sum  of  8/.  8«.  2d.f  and  of  the  damage  sustained  by  Walter 
by  reason  of  the  non-performance  of  the  same  promise. 

To  the  second  plea,  the  plaintiff  replied,  that  the  defendant  did  not  pay 
Walter  the  said  sum  of  3/.  8s.  2^.  in  full  satisfaction  and  discharge  of  the  said 
promise  by  the  defendant  so  made  as  aforesaid  in  respect  of  the  said  sum  of  3/. 
8s.  2d.,  and  of  the  damages  sustained  by  Walter  by  reason  of  the  non-per- 
formance of  the  same  promise  as  to  that  sum,  nor  did  Walter  accept,  have,  and 
receive  of  defendant  the  said  sum  of  3/.  8s.  2d.  in  full  satisfaction  and  discharge 
of  the  said  promise  in  respect  of  the  said  sum  of  3/.  8s.  2d.,  and  of  the  damage 
r^SOSl  s^8^ii^®<^  ^J  Walter  by  reason  of  the  non-performance  *of  the  same 
'-  ^  promise  in  manner  and  form  as  tbe  defendant  had,  in  his  last  plea  in  thai 
behalf  alleged. 

The  defendant  demurred,  assigning  for  causes  of  demurrer,  that  the  issue 
attempted  to  be  raised  by  tbe  replication  was  multifarious  and  complex,  inas- 
much as  the  replication  had  not  merely  denied  that  the  defendant  paid  Walter 
the  said  sum  of  3/.  8s.  2d.,  but  also  that  Waiter  accepted,  had,  and  received 
tbe  same  of  the  defendant  in  full  satisfaction  and  discharge  of  the  said  promise 
as  to  the  said  sum  of  3/.  8s.  2d.,  and  of  the  damage  sustained  by  the  said  Walter 
by  reason  of  the  non-performance  of  the  same  promise ;  both  of  which  facts 
were  material,  and  either  of  which  would  be  sufficient  to  bar  the  plaintiff  from 
maintaining  his  action  against  the  defendant.  And  also  for  that  both  the  said 
facts  constituted  two  distinct  and  different  propositions. 

Joinder. 

ChancUets,  for  the  defendant,  contended  that  the  replication  was  ill.  The 
plaintiff,  in  an  action  of  assumpsit,  seeks  to  recover  damages  j  and,  in  an  action 
for  damages,  it  may  well  be,  that  the  defendant  has  paid  something,  and  yet  that 
the  plaintiff  has  not  accepted  it  in  satisfaction  of  his  entire  demand,  or  vice  versft* 
It  is  necessary,  therefore,  in  such  an  action,  for  the  defendant  to  aver  accept- 
ance in  satisfaction  as  well  as  payment :  Paine  v.  Masters,  1  Str.  573  }  Drake  v. 
Mitchell,  3  East,  256  (per  Lawrence,  J.) ;  and  both  the  payment  and  the 
acceptance  being  material  allegations,  the  plaintiff  ought  to  elect  on  which  of 
them  he  will  tender  an  issue.  In  the  case  of  unliquidated  demands,  acceptance 
of  less  than  the  entire  claim  in  satisfaction  of  the  entire  claim,  is  an  answer 
to  the  action  :  Wilkinson  v.  Byers,  1  Adol.  &  £11.  106,  3  Ney.  &  Mann.  853; 
r^'>041  ^°^  ^  defendant  may  *be  able,  by  letters  or  oral  admissions,  to  prove  the 
I-  -*  acceptance  in  satisfaction  in  cases  where  he  may  have  no  evidence  to 
prove  the  payment  in  satisfaction  ;  or  he  may  be  able  to  prove  the  payment  only, 
and  satisfaction  may  be  implied  from  the  conduct  of  the  plaintiff:  the  defendant 
ought  not,  therefore,  by  any  form  of  pleading,  to  bo  called  on  to  establish  both. 
The  old  books  of  entries  always  add  to  the  allegation  of  payment,  acceptance 
in  satisfaction,  from  which  it  may  be  inferred  that  both  allegations  were  deemed 
material ;  and  replications  to  pleas  of  the  delivery  and  acceptance  of  an  article 
in  accord  and  satisfaction  of  the  plaintiff's  demand,  protest  the  delivery  and 
traverse  only  the  acceptance  of  the  article  in  satisfaction.  A  departure  from 
forms  so  long  established  will  weaken  the  foundation  and  shake  the  whole  fabric 
of  the  law  of  England. 

Theobald,  contrii,  was  stopped. 
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TiNDAL,  C.  J.  I  hope  the  law  of  England  will  not  £e  much  disturbed  if  we 
overrule  this  demurrer.  This  is  not  a  plea  of  accord  and  satisfaction^  but  of  a 
payment  received  in  satisfaction  of  the  plaintiflTs  demand;  the  receipt  in 
satisfaction  virtually  implies  that  the  payment  was  made  in  satisfaction; 
and  I  cannot  see  how  the  defendant  is  injured  by  the  plaintiff's  taking 
issue  on  the  entire  allegation.  In  Pey toe's  case,  9  Bep.  80,  a,  Lord  CoKX 
says,  *'  Nota  reader,  the  best  and  most  secure  form  of  pleading  of  an  accord  is 
to  plead  it  by  way  of  satisfaction,  and  not  by  way  of  accord ;  for  if  he  pleads 
it  by  way  of  accord,  he  ought  to  plead  the  precise  execution  thereof  in  the 
whole,  and  if  he  fails  of  any  part  thereof,  his  plea  is  insufficient ;  but  by  way  of 
satisfaction  he  shall  plead  no  more  than  that  the  defendant  '^'paid  the  r^gQc-i 
plaintiff  6L  lOs,  in  full  satisfaction  of  the  same  action,  which  the  plain-  ^  -' 
tiff  received,"  &c. :  and  in  Pinneirs  case,  5  Rep.  117,  a,  he  says,  that  payment 
and  acceptance  before  the  day,  of  parcel,  in  satisfaction  of  the  whole,  would  be 
a  good  satisfaction  in  regard  of  circumstances  of  time.  In  Young  v,  Kudd,  5 
Mod.  86,  to  indebitatus  assumpsit  on  a  (}uantum  meruit,  the  defendant  pleaded 
in  bar,  that  he  gave  the  plaintiff  a  beaver  hat,  which  he  accepted  in  satisfaction 
of  the  debt.  The  plaintiff  replied  by  protestation,  that  the  defendant  did  not 
give  the  hat  in  satisfaction,  and  traversed  that  he  accepted  it  in  satisfaction ; 
and,  upon  demurrer,  it  was  objected,  on  the  behalf  of  the  defendant,  that  that 
was  an  immaterial  traverse,  because  the  giving  was  the  directing  matter,  which 
ought  to  have  been  traversed,  and  not  answered  by  protestation.  To  which  the 
answer  was,  either  the  giving  or  the  acceptance  of  what  was  given  in  satisfac- 
tion might  be  traversed. 

If  a  denial  of  acceptance  in  satisfaction  implies  a  denial  of  payment  in  satis- 
faction, it  is  at  all  events  no  more  than  surplusage  to  say  that  the  money  was 
neither  paid  in  satisfaction  nor  received  in  satisfaction.  Where  a  creditor  re- 
ceives without  objection  what  is  offered  by  his  debtor,  solvitur  in  modum  k!U 
venthy  and  it  must  be  implied  the  debtor  paid  it  in  satisfaction ;  where  the 
creditor  objects,  recipitur  in  modum  rectpientiSf  and  issue  taken  on  the  receipt 
in  satisfaction,  is  impliedly  an  issue  on  the  payment  in  satisfaction. 

The  rest  of  the  Court  concurred.  Judgment  for  plaintiff. 


♦HUMPHREY  t;.  WODEHOUSE,  60MME,  FISHER,  and  STILL-  r»cft«i 

WELL.     Jan,  30.  L  ^^i 

A  policeman  defendant  who  obtains  a  yerdict  is  entitled  to  his  eosts  under  10  G.  4,  c.  44, 
notwithstanding  the  power  giren  to  the  Judge  to  certify  ander  8  &  4  W.  4,  c.  42. 

This  was  an  action  for  an  assault,  in  which  a  verdict  was  given  for  the  plain- 
tiff against  Wodchouse  and  Gomme ;  but  the  defendants  Fisher  and  Stillwell, 
being  police  officers,  and  having  acted  on  the  occasion  as  such,  were  acquitted 
by  the  direction  of  the  Chief  Justice,  who  certified,  nevertheless,  under  3  &  4 
W.  4,  c.  42,  that  the  plaintiff  had  sufficient  ground  for  joining  them  in  the 
action. 

By  that  statute  it  is  enacted,  section  32,  that  *'  where  several  persons  shall 
be  made  defendants  in  any  personal  action,  and  any  one  or  more  of  them  shall, 
upon  the  trial  of  such  action,  have  a  verdict  pass  for  him  or  them,  every  such 
person  shall  have  judgment  for  and  recover  his  reasonable  costs,  unless  the 
judge  before  whom  such  cause  shall  be  tried,  shall  certify  upon  the  record, 
under  his  hand,  that  there  was  a  reasonable  cause  for  making  such  person  a 
defendant  in  such  action." 

Busby  obtained  a  rule,  calling  on  the  plaintiff  to  show  cause  why,  notwith- 
standing the  certificate  of  the  Chief  Justice,  the  defendants  Fisher  and  Stillwell 
should  not  have  their  costs  pursuant  to  10  O.  4,  c.  44,  s.  41,  by  which  it  is 
enacted,  for  the  protection  of  persons  acting  in  the  execution  of  that  act, 
amongst  other  things,  that  «  if  a  yerdiot  shall  pass  for  the  defendant,  the  de- 
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fendant  shall  recover  his  foil  costs  as  between  attorney  and  client,  and  have  the 
like  remedy  for  the  same  as  any  defendant  hath  by  law  in  other  cases ;  and 
though  a  verdict  shall  be  given  for  the  plaintiff  in  any  such  action,  such  plain- 
1^^071  ^^^  ^^^^^  °^^  ^^^^  ^^^^  against  the  defendant,  ^unless  the  judge  before 
I-  ^  whom  the  trial  shall  be  tried,  shall  certify  his  approbation  of  the  action 
and  of  the  verdict  obtained  thereupon.'' 

Wilde,  Serjt.,  and  Bum/re^,  who  showed  cause,  contended,  that  the  forty- 
first  section  of  10  O.  4,  c.  44,  must  now  be  taken,  subject  to  the  judge's  power 
to  certify  under  3  &  4  W.  4.  That  power  was  given  without  exception  ;  and 
the  act,  which  was  passed  to  remedy  the  defects  of  8  &  9  W.  3,  c.  11,  ought  to 
receive  a  liberal  construction. 

Busby.  It  was  not  intended  by  3  &  4  W.  4,  to  repeal  the  forty-first  section 
of  10  G.  4,  c.  44,  but  merely  to  extend  to  every  form  of  action  the  provisions 
of  8  &  9  W.  3,  c.  11,  by  which  it  is  enacted,  that  <'  where  several  persons  shall 
be  made  defendants  to  any  action  or  plaint  of  trespass,  assault,  false  imprison- 
ment, or  ejectione  firmsBy  and  any  one  or  more  of  them  shall  be,  upon  the  trial 
thereof,  acquitted  by  verdict,  every  person  or  persons  so  acquitted  shall  have 
and  recover  his  costs  of  suit,  in  like  manner  as  if  a  verdict  had  been  given 
against  the  plaintiff  or  plaintiffs  and  had  acquitted  all  the  defendants,  unless 
the  judge,  before  whom  such  cause  shall  be  tried,  shall,  immediately  after  the 
trial  thereof  in  open  court,  certify  upon  the  record  under  his  hand,  that  there 
was  a  reasonable  cause  for  making  such  person  or  persons  a  defendant  or  defen- 
dants to  such  action  or  plaint."  The  power  given,  therefore,  by  3  &  4  W.  4, 
most  be  exercised,  subject  to  the  exemptions  created  by  10  G.  4,  o.  44. 

TiNDAL,  C.  J.  Upon  reconsideration,  and  having  the  statutes  now  before 
me,  I  think  that  the  act  under  which  I  gave  the  certificate,  does  not  authorize 
it  in  such  a  case  as  this.  It  appeared  to  me  at  the  trial,  that  the  statute 
r*5081  *^  &  4  W.  4,  with  very  general  words,  did  override  the  forty-first  sec- 
L  •^"^J  tion  of  10  G.  4.  But  I  tbink,  now,  that  the  only  object  of  the  statute 
of  W.  4,  was  to  remedy  the  defects  in  the  statute  W.  3. 

That  act  was  imperfect  in  three  respects.  It  applied  only  to  certain  specified 
forms  of  action  ;  to  cases  where  a  verdict  had  been  given  )  and  to  40s.  costs ; 
whereas  the  new  statute  embraces  personal  actions  of  all  kinds,  extends  to 
judgments  upon  demurrer  as  well  as  upon  verdict,  and  gives  all  the  costs  the 
party  incurs. 

As  these  were  the  principal  objects  of  the  act,  I  think  it  cannot  be  held  to 
repeal  the  intermediate  act  of  10  G.  4.  The  forty-first  section  of  that  act  con- 
tains no  exception  ;  and  I  think  we  cannot  engraft  an  exception  into  it  from  the 
general  words  of  3  &  4  W.  4. 

Park,  J.  The  3  &  4  W.  4,  was  only  passed  to  remedy  the  defects  of  8  &  9 
W.  3,  and  extend  it  to  heavier  costs,  to  every  species  of  judgment,  and  to  all 
personal  actions.  But  the  police  act,  10  G.  4,  stands  on  a  very  different  foot- 
ing  :  it  applies  to  a  particular  class  of  men  who  are  often  placed  in  difficult  and 
dangerous  situations.  The  object  was  to  afford  those  persons  ample  protection, 
by  depriving  the  plaintiff  of  costs  unless  the  Judge  certifies  his  approbation  of 
tbo  action  and  verdict,  and  by  giving  the  defendant,  if  successful,  costs  as  be- 
tween attorney  and  client. 

We  cannot  hold,  therefore,  that  this  protection  has  been  taken  away  by  an 
act  passed  mainly  to  remedy  defects  in  procedure. 

VAuaHAN,  J.,  and  BosANQUET,  J.,  concurred.  Kule  absolute. 


[*509]       *LBUCKHART  v.  COOPER  and  Another.    Jan.  80. 

Pleas  in  trover. 

Upon  a  role  to  plead  several  matters  in  trover,  the  Court  allowed  the 
following  pleas,  considering  them  to  be  essentially  different  defences. 
Ist^  The  general  issue. 
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2dlj,  A  general  lien  by  custom  for  ap-town  warehousemen,  in  respect  of  their 
general  balance  against  any  individual  bousing  goods  with  them;  and  that  the 
goods  in  question  were  housed  at  the  defendants'  by  one  Heilbron,  who  was 
indebted  to  them  on  a  general  balance. 

3dly,  A  lien  against  Heilbron  by  special  agreement. 

4thly,  That  the  plaintiff  sent  the  goods  in  question  to  Heilbron,  with  sneh 
powers  as  to  give  him  all  the  indicia  of  property ;  and  that  therefore,  the  defen- 
dants had  a  right  to  insist  on  the  custom  mentioned  in  the  second  plea,  aa 
against  Heilbron. 

5thly,  The  custom  in  the  second  plea,  set  up  as  applicable  to  a  debt  due  to 
the  defendants  from  the  plaintiff. 

Richards  in  support  of  the  rule. 

W,  H,  Watson,  contra. 


BRIDGES  ».  FISHER.    Jiin.'SO.  [*510] 

Costs  of  oommission  to  examine  witness  abroad,  not  allowed  to  the  party  who  obtains 
the  commiasion,  although  successful  in  the  action,  where  the  examination  is  more 
peculiarly  for  his  benefit. 

The  plaintiff  and  M'Donald  were  commissioners  for  the  distribution  of  certain 
military  prize-money. 

The  defendant,  who  was  M'Donald's  clerk,  was  furnished  with  a  list  of  the 
persons  entitled  to  share  in  this  prize-money ; 

But,  under  the  directions  of  M' Donald,  he  gave  cheques  for  a  portion  of  it 
to  persons  whose  names  were  not  in  the  list  of  claimants,  and  the  plaintiff  he- 
came  liable  for  the  money  so  misapplied. 

M' Donald  having  become  bankrupt,  the  plaintiff  brought  an  action  on  the 
case  against  the  defendant,  on  the  ground  of  his  having  improperly  lent  himself 
to  the  purposes  of  M'Donald,  whereby  the  plaintiff  was  injured. 

After  the  action  was  commenced,  and  a  few  days  before  the  declaration  was 
delivered,  M'Donald  retired  to  France ;  whereupon 

The  plaintiff,  in  his  particulars  of  demand,  having  omitted  to  give  credit  for 
a  considerable  sum  paid  by  M'Donald,  the  defendant  obtained  a  commission 
under  1  W.  4,  c.  22,  to  examine  M'Donald  in  France. 

This  examination  was  attended  and  conducted  as  well  by  counsel  for  the 
plaintiff  as  for  the  defendant. 

The  defendant,  however,  did  not  give  the  minutes  of  it  in  evidence  at  the 
trial  of  the  cause,  the  jury  having  found  a  verdict  in  his  favor,  apparently  on 
the  ground  that  he  was  McDonald's  clerk  at  a  small  salary,  and  had  done  no 
more  than  obey  the  directions  of  his  employer.     Under  these  oircumstanoes, 

*Adam$j  Seijt.,  obtained  a  rule  nisi  to  refer  it  to  the  prothonotary,  to  r^eiii 
tax  the  defendant's  costs  of  this  commission.  L       ^ 

Wilde^  Serjt.,  and  Sir  </.  Claridge  who  showed  cause,  contended  that  it  was 
doubtful  whether  or  not  the  minutes  of  McDonald's  examination  could  have 
been  received  in  evidence  for  the  defendant,  M' Donald  being  so  directly 
interested  in  the  result  of  the  suit.  As  the  minutes  were  never  produced  at 
the  trial,  and  as  it  was  manifestly  for  the  advantage  of  the  defendant  that 
M'Douald  should  not  be  exposed  to  a  cross-examination  in  open  court,  the  defen- 
dant himself  ought  to  defray  the  expense  of  the  commission,  the  costs  of 
which  were,  under  the  statute,  in  the  discretion  of  the  Court. 

Adams  and  Nicholl  in  support  of  the  rule  maintained  that  M'Donald  woold 
have  been  a  competent  witness  :  Whytt  v,  M'Intosh,  8  B.  &  C.  317 ;  that,  hj 
way  of  precaution,  it  was  necessary  the  defendant  should  be  prepared  with  his 
testimony,  particularly  as  to  the  sums  which  he  had  actually  paid;  and  that, 
therefore,  the  expense  of  the  commission  ought,  like  the  expense  of  any  witness 
for  the  defendant,  to  be  defrayed  by  the  losing  party. 
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TiNDAL)  C.  J.  It  is  unnecessary  for  us  to  disoass  the  question  whether  or 
not  McDonald  would  have  been  a  competent  witness  for  the  defendant,  because 
this  case  may  be  decided  by  the  clause  of  the  statute  which  makes  it  discre- 
tionary in  the  Court  whether  they  shall  allow  the  costs  or  not. 

The  application  is  made  under  the  statute  1  W.  4,  c.  22,  s.  1,  and  on  the 
1^5121  ^^^^  ^^  ^^^^  section  may  be  *seen  the  object  of  the  legislature.  Every 
>-  ^  one  knows  that  before  that  act  passed,  a  party  who  wanted  the  testimony 
of  a  witness  abroad  filed  his  bill  in  Chancery  for  a  commission  to  examine  him, 
and  the  cause  was  hung  up  till  the  suit  in  Chancery  was  at  an  end.  It  was 
therefore  a  great  boon  to  the  subject  to  enable  him  to  avoid  this  expense  and 
delay  by  applying  at  once  to  the  Court  of  Law.  That  power  is  given  by  sect.  1 
of  the  recent  act,  and,  by  a  subsequent  section,  the  costs  of  the  commission  are 
placed  in  the  discretion  of  the  Court  from  which  it  issues. 

When  we  are"^  called  on  to  exercise  that  discretion,  our  first  duty  is  to  con- 
aider  how  the  costs  were  paid  before.  Now  in  the  Court  of  Equity,  the  party 
applying  paid  the  costs  himself;  it  was  considered  a  sufficient  advantage  that 
he  80  obtained  the  testimony  of  a  witness  who  must  otherwise  have  been  wanting 
to  his  cause.  However,  the  question  where  the  burden  shall  fall,  must  ulti- 
mately depend  upon  the  peculiar  circumstances  of  each  case. 

Looking  at  the  circumstances  of  this  case,  we  think  the  defendant  had  a 
great  advantage  in  examining  M'Donald  abroad,  without  bringing  him  publicly 
before  a  jury.  The  defendant  was  M'Donald's  clerk ;  and  the  claim  made 
against  the  defendant  arose  out  of  M'Donald's  application  of  money  with  which 
he  had  been  intrusted  on  the  part  of  the  plaintiff.  Without  impeaching  the 
conduct  of  the  defendant,  it  is  clear  there  would  have  been  a  great  bias  on  the 
part  of  M'Donald,  to  shelter  the  person  who  had  been  instrumental  to  the 
misapplication  of  the  money  in  question;  and  the  knowledge  of  that  bias 
might  have  operated  unfavorably  upon  a  jury.  I  think,  therefore,  the  defendant 
has  already  had  a  sufficient  advantage  in  obtaining  this  evidence,  without  pro- 
1^5131  ^^^^°S  ^^^  witness  '^'before  a  jury,  and  that  we  ought  not  to  call  on  the 
*-        ^  other  party  to  contribute  to  the  expense. 

Park,  J.  I  am  of  the  same  opinion.  This  is  a  case  in  which  the  Court  is 
not  hampered  in  the  exercise  of  its  discretion.  Before  the  recent  statute,  the 
party  who  sued  out  the  commission  incurred  all  the  expense.  And  a  main  ob- 
ject of  that  act  was,  to  give  the  Court  a  discretion  as  to  costs.  For  the  reasons 
given  by  the  Chief  Justice,  I  think  the  circumstances  here  are  so  ambiguous, 
that  the  costs  ought  not  to  be  allowed. 

Yauohan,  J.  Under  all  the  circumstances,  I  think  this  commission  was  a 
boon  that  the  defendant  ought  to  pay  for. 

BosANQUST,  J.,  concurred.  Rule  discharged. 


GEORGE  V.  ELSTON,  EVELEIGH,  and  COOK.    Jan.  31. 

Where  a  verdiet  was  found  against  one  of  three  defendants,  and  in  favor  of  the  other 
two,  the  Court  deducted  the  oosts  of  the  two  out  of  plaintiff's  costs  and  damages 
against  the  one,  without  regard  to  the  plaintiff's  attorney's  lien. 

In  trespass  on  the  case  for  an  excessive  distress,  the  plaintiff  obtained  a 
verdict  against  Cook  with  45/.  10s.  damages,  but  failed  as  to  Elston  and'  Eve- 
leigh :  whereupon, 

Wilde^  Serjt.,  upon  an  affidavit  that  the  plaintiff  was  unable  to  pay,  obtained 
a  rule  nisi  for  the  prothonotary  upon  the  taxation  of  costs  in  this  cause  to  de- 
duct from  the  pkintiff's  damages  and  costs  against  Cook,  37/.  10s.  the  costs  of 
Elston  and  Eveleigh  in  this  action,  and  also  13/.  3<.  costs  due  from  the  plaintiff 
in  respect  of  an  action  of  trespass  against  Elston  and  Eveleigh,  in  which  he  had 
been  nonprossed. 
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^Kdlyj  who  showed  cause,  objected  to  this,  on  the  ground  that  it  r^ei^-i 
would  interfere  with  the  lien  of  the  plaintiff's  attorney  for  his  own  ^  ■' 
costs. 

In  Schoole  v.  Noble  and  Others,  1  H.  61.  23,  where  there  were  many  defen- 
dants, and  some  went  to  trial  and  obtained  a  verdict,  bat  others  suffered  jadg- 
ment  by  default,  the  Court  permitted  the  costs  and  damages  on  the  judgment 
by  default  to  be  deducted  from  the  costs  taxed  on  the  postea  to  those  defen- 
dants who  had  a  verdict ;  and  held,  that  an  attorney  had  only  such  a  lien  on 
the  costs  as  was  subject  to  the  equitable  claims  of  the  parties  in  the  cause.  Bnt 
it  is  doubtful  whether  the  attorney's  lien  is  so  qualified ;  and  in  Hall  v,  Ody,  2 
B.  k  P.  28,  Lord  Eldon  said  the  rule  should  be  reconsidered.  In  Mitchell  v. 
Oldfield,  4  T.  R.  123,  and  lUndle  v.  Fuller,  6  T.  R.  456,  the  Court  of  King's 
Bench  would  allow  no  set-off  of  the  costs  of  one  cause  against  the  costs  of  an- 
other, even  between  the  same  parties,  to  the  prejudice  of  the  attorney's  lien. 
Here,  the  parties  to  the  action  of  trespass  are  not  tbe  same  as  the  parties  to 
this  action.  In  Nunez  v.  Modigliani,  1  H.  Bl.  217,  O'Conner  o.  Humphrey, 
1  H.  Bl.  657,  and  Bourne  v.  Benctt,  4  Bingh.  423,  the  set-off  was  allowed,  bat 
the  parties  were  subiatantially  the  same.  However,  in  Mordecai  v.  Nutting, 
Barnes,  145,  the  plaintiff  sued  four  defendants,  got  a  verdict  against  one,  and 
the  other  three  were  acquitted.  On  an  affidavit  that  plaintiff  was  an  itinerant 
Jew  and  poor,  the  defendants  who  were  acquitted  obtained  a  rule  to  show  cause 
why  their  costs  should  not  be  deducted  out  of  what  the  prothonotary  should 
allow  the  plaintiff  for  costs  against  the  defendant  who  was  found  guilty.  On 
showing  cause  the  Court  declared  the  motion  to  be  unprecedent^,  and  dis- 
charged the  rule. 

"^That  is  expressly  in  point,  and  the  general  rule  of  Hil.  2  W.  4  r^eeigi 
(93),  provides  that  ''no  set-off  of  damages  or  costs  between  parties  ^  ^ 
shall  be  allowed  to  the  prejudice  of  the  attorney's  lien  for  costs  in  the  par- 
ticular suit  against  which  the  set-off  is  sought,  provided,  nevertheless,  that 
interlocutory  costs  in  the  same  suit,  awarded  to  the  adverse  party,  may  be 
deducted.'' 

Wilde.  The  attorney's  lien  under  that  rule  has  always  been  considered  sub- 
ject to  the  equitable  rights  between  the  parties.  Schoole  v.  Noble  and  Nunes 
V.  Modigliani,  therefore,  are  in  point  for  the  defendant.  As  for  Mordecai  v. 
Nutting,  it  is  answered  by  Roberts  v.  Biggs,  Barnes,  146,  in  the  next  page : 
and  there  is  an  affidavit  here  that  the  plaintiff  is  unable  to  pay. 

TiNDAL,  C.  J.  I  think  the  rule  of  Hil.  2  W.  4,  applies  to  cases  where  there  is 
a  cross  claim  for  costs  in  separate  actions.  In  this  cause  the  two  defendants  who 
make  the  application  are  brought  into  Court  by  the  plaintiff,  and  the  verdict 
being  in  their  favor,  I  see  no  reason  why  they  should  not  have  their  costs. 
Schoole  V.  Noble  is  in  point. 

Rule  absolute  as  to  setting  off  37/.  10s.,  the 
costs  of  Elston  and  Eveleigh  in  this  cause. 


*TROTTER  t;.  BASS.    Jan.  31.  [*516] 

A  Judge  has  no  jurisdiction  to  amend  the  endorsement  on  a  writ  of  summons. 

The  writ  of  summons  in  this  case  was  originally  endorsed  for  the  recovery 
of  25/.,  but  with  a  view  to  send  the  cause  before  the  under-sheriff,  the  plaintiff, 
by  order  of  a  Judge  at  chambers,  amended  the  endorsement  by  substitnUng 
15/.  for  25/. 

SeweU  obtained  a  rule  nisi  to  rescind  this  order,  on  the  ground  that  the  Judge 
had  no  jurisdiction  to  amend  the  endorsement  on  the  writ;  and 

The  Court  being  of  that  opinion,  the  rule  was  made  Abiolate. 

Tal/ourdf  Serjt.,  showed  cause. 
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GREEN  V.  6LASSBR00K.    Jan.  31. 

Money  paid  into  Court  in  lieu  of  bail,  but  under  a  protest  against  the  suflSciency  of  the 
affidaTit  to  hold  to  bail,  will  not  be  paid  out  of  Court  to  defendant  on  the  ground  of 
the  insufficiency  of  the  affidavit. 

The  defendant,  upon  being  arrested,  paid  into  Court  the  amount  of  the  debt, 
and  20/.  in  lieu  of  putting  in  special  bail,  pursuant  to  7  &  8  O.  4,  c.  71,  but 
protested  at  the  same  time  against  the  sufficiency  of  the  affidavit  to  hold  to 
bail,  and 

Toddy ^  Serjt,  obtained  a  rule  nisi  for  the  defendant  to  take  the  money  out 
of  Court,  on  the  ground  of  a  defect  in  that  affidavit. 

r*5171  *  ^^^^^i  ^^^'  showed  cause.  The  statute  7  &  8  G.  4,  c.  71,  enacts, 
I-  -^  8.  2,  that  "  in  all  cases  where  any  defendant  shall  have  been  arrested, 
and  shall  have  given  bail  to  the  sheriff,  or  shall  have  been  arrested  and 
remain  in  custody,  it  shall  be  lawful  for  such  defendant,  instead  of  puttiuff 
in  and  perfecting  special  bail,  to  deposit  and  pay  into  court  the  sum  endorsed 
upon  the  writ,  together  with  the  amount  of  the  king's  fine,  if  any,  upon  the 
original  writ,  and  a  further  sum  of  20/.  as  a  security  for  the  costs  of  the  action, 
there  to  remain  to  abide  the  event  of  the  suit;  and  thereupon  the  said  defen- 
dant may,  and  he  is  hereby  required  to  enter  a  common  appearance,  or  file  com- 
mon bail  in  the  action,  within  such  time  as  he  would  have  been  required  to 
have  put  in  and  perfected  special  bail  in  the  action  according  to  the  course  of 
the  said  court."  The  defendant,  therefore,  after  paying  the  money  into  court, 
must  be  taken  to  stand  in  the  same  situation  as  if  he  had  put  in  and  perfected 
special  bail,  and  had  entered  an  appearance.  In  such  cases  it  is  too  late  to 
oJDJect  to  the  sufficiency  of  the  affidavit  to  hold  to  bail. 

Taddy.  As  the  defendant  has  no  option  given  him,  but  is  required  to  enter 
an  appearance,  it  could  not  have  been  the  intention  of  the  legislature  to  divest 
him  of  the  power  of  making  objections  which,  but  for  appearance  he  would  be 
entitled  to  make.  At  all  events,  he  is  entitled  to  make  them  in  this  case, 
having  paid  the  money  under  a  protest. 

TiNDAL,  C.  J.  This  statute  is  very  beneficial  to  defendants;  it  imposes  no 
duty  on  them,  but  gives  them  an  option  instead  of  putting  in  and  perfecting 
special  bail,  to  pay  into  court  the  sum  endorsed  upon  the  writ,  together  with 
the  amount  of  the  king's  fine,  if  any,  and  20/.  as  a  security  for  costs,  upon 
r*')!^!  ®°^"^S  ^  common  Appearance  within  such  time  as  they  would  have 
I-         ^  been  required  to  put  in  and  perfect  special  bail. 

The  defendant  in  this  case  has  made  his  option ;  instead  of  putting  in  and 
perfecting  special  bail,  he  has  paid  into  Court  the  sum  required ;  he  must  take 
that  act  with  all  its  consequences;  and  among  others,  the  consequences  of 
having  entered  an  appearance.  Rule  discharged. 


SOUTHGATE  and  Others,  Executors  of  THOMAS  CLARK, 
V.  CROWLET  and  Another.    Jan.  31. 

The  circumstance,  that  an  executor  has  commenced  and  conducted  an  action  properly, 
is  not  sufficient  to  exempt  him  from  costs,  if  he  fails. 

A  YBRDICT  having  been  given  in  favor  of  the  defendants  in  this  cause. 

Atcherley,  Seijt.,  obtained  a  rule  nisi  calling  upon  them  to  show  cause  why 
the  plaintiffs  should  not  under  8  ft  4  W.  4,  c.  42,  be  exempted  from  the 
payment  of  costs. 

The  action  was  brought  by  the  plaintiffs  to  recover  a  balance  of  917/.  18s. 
lOd,  which  they  alleged  to  be  due  from  the  defendants  for  the  use  of  a  wagon 
and  three  horses  hired  by  them  of  the  testator  Clark  at  various  intervals  from 
1827  to  1883;  of  a  cart  and  two  horses  hired  at  intervals  from  1829  to  1888; 
and  for  cartage  done  by  Clark  for  the  defendants  between  1826  and  1888. 
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Clark  died  in  1888,  having  appointed  the  plaintiffii  his  execaton. 

In  support  of  the  present  application  the  plaintiffs'  attorney  depoeed  thit, 
from  the  examination  of  Clark's  books  and  bookkeeper,  he  believed  the  defen- 
dants to  be  indebted  to  Clark  to  the  amount  of  917/.  18<.  lOd. 

That  he  applied  to  the  defendant  Crowley  for  the  amount,  when  Crowley 
stated  that  be  owed  Clark  no  more  than  535/.,  and  objected  to  pay  more,  but 
refused  '^to  disclose  the  nature  of  his  objection,  referring  applicant  to  r^cg-tgi 
defendants'  attorney,  who  declined  in  like  manner  to  give  any  reason  ^  ^ 
for  the  refusal  to  pay. 

That  a  tender  of  585/.  was  afterwards  made  to  the  plaintiffs ;  but  the  party 
making  it  refused  to  disclose  the  nature  of  the  defendants'  objection  to  pay 
more,  except  that  Clark  had  agreed  to  pay  the  wages  of  the  men  who  drove  the 
wagon  and  cart. 

That  at  the  trial  an  offer  made  by  the  plaintiffs  to  refer  to  arbitration  all 
matters  in  difference,  was  refused  by  the  defendants ;  that  the  defendants  then 
admitted  that  the  cartage  charged  for,  had  been  done,  and  that  the  charges 
were  correct ;  also,  that  the  wagon  and  horses,  and  cart  and  horses,  had  been 
employed  by  them  for  the  time  alleged :  but  they  called  a  witness  who  proved 
that  Clark  had  expressly  agreed  to  furnish  two  horses  for  the  cart,  and  charge 
for  one  only,  whereupon  the  balance  which  but  for  such  agreement  would  still 
have  been  in  favor  of  the  plaintiffs,  being  turned  against  them,  the  verdict  was 
found  for  the  defendants. 

That  the  plaintiffs  were  wholly  ignorant  that  Clark  had  made  any  such 
agreement,  and  that  the  deponent  would  not  have  advised  them  to  proceed  if 
the  defendants'  attorney  had  informed  him  they  were  in  a  condition  to  prove  it. 

Upon  production  of  Clark's  books  at  the  trial  it  appeared  that,  for  a  period  of 
three  years,  a  blank  was  left  for  the  amount  of  the  charge  in  respect  of  the 
cart  and  horse:  and  Clark's  servants  were  called  to  establish  a  quantum 
meruit. 

The  plaintiffs  had  had  the  assistance  of  an  accountant  before  commencing 
the  action ;  and  the  defendants  had  refused  to  say,  whether  or  not  there  was 
any  agreement  in  writing. 

Wtide^  Serjt.,  appeared  to  show  cause :  when  the  Court  observing,  that  as  a 
general  rule  executor-plaintiffs  were  *now  bound,  where  the  verdict  goes  r^cQAi 
against  them,  to  pay  costs ;  that  the  onus  of  making  out  an  exception  L  "  -^ 
was  cast  on  them ;  and  that  there  did  not  appear  in  the  present  case  to  have 
been  any  misconduct  on  the  part  of  the  defendants ;  called  on 

AtcherJ^  and  Hayes  with  him,  to  support  the  rule.  They  contended,  that 
the  ground  on  which  executors  were  formerly  exempted  from  costs,  was  the 
difficulty  they  lay  under  of  knowing  what  was  the  contract  of  their  testator. 
Hayworth  v.  Davies,  Cro.  Jac.  429 ;  Bull  v.  Palmer,  T.  Jones,  47.  And  the 
Court  ought  to  exercise  its  discretion  under  the  new  act  with  a  view  to  that 
principle.  Here,  the  plaintiffs  had  discharged  a  duty  cast  on  them  by  law,  and 
had  discharged  it  in  an  unobjectionable  manner,  proceeding  with  due  caution, 
and  calling  in  the  aid  of  an  accountant;  but  they  could  not  reasonably  ha?e 
anticipated  that  a  contract  for  supplying  three  horses  would  turn  out  to  be  a 
contract  for  supplying  one  of  them  without  any  charge  :  thoy  oueht  not,  there- 
fore, to  be  subjected  to  costs  which  they  might  have  to  pay  de  bonis  propriis, 
while,  on  the  other  hand,  if  they  had  omitted  to  sue  they  might  have  been 
liable  for  a  devastavit.  In  Wilkinson  v.  Edwards,  1  New  Cases,  801,  the 
administrator  commenced  the  action  with  temerity,  and  prosecuted  it  recklessly, 
occasioning  the  defendant  a  great  deal  of  unnecessary  expense.  Here  no  blame 
attached  to  the  plaintiffs ;  and  the  defendants  had  been  the  occasion  of  all  the 
expense  by  refusing  to  say  what  their  agreement  with  the  testator  was.  Some 
precise  rule  ought  to  be  laid  down  for  the  exercise  of  the  discretion  of  the 
Court. 

TiNDAL,  0.  J.    This  question  oomea  before  ns  on  the  oonstraotion  of  the 
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Btatate  3  &  4  W.  4,  o.  42,  by  which  it  is  enacted,  '^  that,  in  every  actioa 
r*52l1  ^'^^S^^  ^J  ^°y  '*'ezecator  or  administrator  in  right  of  the  testator  or 
I-  ^  intestate,  such  ezecntor  or  administrator  shall,  unless  the  Court  in  which 
snch  action  is  brought,  or  a  judge  of  any  of  the  superior  courts  shall 
otherwise  order,  be  liable  to  pay  costs  to  the  defendant  in  case  of  being  non- 
suited, or  a  verdict  passing  against  the  plaintiff;  and  in  all  other  cases  in  which 
he  would  be  liable,  if  such  plaintiff  were  suing  in  his  own  right,  upon  a  cause 
of  action  accruing  to  himself;  and  the  defendant  shall  have  judgment  for  costs, 
and  they  shall  be  recovered  in  like  manner^" 

According  to  the  general  rule,  therefore,  established  by  that  act,  an  executor, 
when  unsuccessful,  is  liable  to  costs ;  his  occasional  exemption  is  an  excepted 
case,  and,  like  other  exceptions,  must  be  made  out  clearly.  Before  the  recent 
act,  when  executors  sued  in  right  of  their  testator,  they  were  not  liable  to  costs 
although  they  should  fail  in  their  action.  I  had  always  thought  that  this  arose, 
not  from  express  exemption  by  any  law,  but  owing  to  the  particular  mode  in 
which  the  language  of  the  statues  giving  costs  to  a  defendant  is  expressed.  By 
23  H.  8,  c.  15,  s.  1,  costs  are  given  to  a  defendant  where  the  plaintiff  is  non- 
suited, or  a  verdict  passes  against  him,  in  actions  or  contracts  immediately  with, 
or  for  wrong  immediately  done  to,  the  plaintiff.  That  statute  was  extended  to 
all  personal  actions  by  4  Jac.  1,  c.  3  ;  which  being  framed  on  the  model  of  23 
H.  8,  c.  15,  it  was  held,  that  executors  and  administrators  are  neither  within 
the  one  nor  the  other,  inasmuch  as  the  contract  on  which  they  sue  is  not  made 
immediately  with  themselves,  but  with  their  testator  or  intestate.  And  certainly 
this  was  no  new  doctrine  of  mine ;  for  in  Tattersall  v.  Oroote,  2  B.  &  P.  253, 
1^5221  ^^  £i<i>ON  says,  <'  on  a  review  of  the  cases,  we  think  that  "^the  sound 
*-  ^  doctrine  to  be  collected  from  them  is,  that  if  the  executor  or  admini- 
strator must  sue  as  such  on  the  contract  made  with  the  testator  or  intestate,  he 
is  not  liable  to  the  payment  of  costs,  though  the  cause  of  action  arose  after  the 
death  of  the  testator  or  intestate.  This  doctrine  seems  to  be  founded  on  the  act 
of  parliament  of  which  all  the  cases  are  an  exposition,  namely,  the  23  H.  8,  o. 
15.  Attending  to  the  language  of  that  act,  perhaps  we  may  be  authorized  to  say, 
that  the  sound  principle  on  which  the  exemption  of  executors  and  administrators 
rests,  is  not  the  degree  of  ignorance  under  which  they  may  be  supposed  to  lie  ; 
but  that,  the  exemption  founds  itself  on  the  description  of  the  actions  contained 
in  the  statute  by  which  costs  are  to  be  paid."  And  though  cases  have  been 
cited  of  an  earlier  date  in  which  the  practice  is  ascribed  to  a  different  cause,  yet 
the  modern  doctrine  is  that  which  I  have  pointed  out,  and  results  from  a  view 
of  all  the  decisions. 

However,  it  is  not  very  material  to  inquire  what  was  the  origin  of  the  rule ; 
it  was  found  to  be  clearly  a  grievance  which  the  late  statute  was  passed  to  remedy. 
For  no  good  reason  could  be  assigned  for  making  a  difference  between  executors 
and  other  parties  to  suits.  When  the  defendant  succeeds  raiinst  an  ordinary 
party  he  is  entitled  to  his  costs ;  and  if  the  general  rule,  nctus  viciori  in  ex- 
pemiB  amdemnandus  est,  is  sound,  it  is  for  the  executor  to  show  the  special 
circumstances  under  which  he  is  to  be  excepted  from  the  operation  of  the  rule. 
One  occasion  for  the  exercise  of  the  discretion  of  the  Court  in  favor  of  the 
executor,  no  doubt  would  be,  where  having  proceeded  with  every  caution,  he 
has  been  led  on  to  incur  the  expense  of  a  trial  by  misrepresentation  or  deceptioii 
in  the  adverse  party.  But  such  is  not  the  fair  result  of  the  evidence  in  this 
case.  The  action  is  brought  for  a  specific  sum  claimed  in  respect  of  an  alleged 
r*52Sl  ^^^^^^  between  the  '^'testator  and  the  defendants,  for  the  hire  of  a 
*•  ^  wagon  and  three  horses,  a  cart  and  two  horses,  and  on  a  demand  for 
jobs. 

It  is  evident  from  the  nature  of  the  demand,  that  the  executors  proceeded  oa 
the  supposition  of  some  express  contract ;  but  they  produced  none  at  the  trial ; 
and  if  they  had  consulted  the  testator's  clerk,  he  would  have  informed  them, 
that  so  far  from  there  being  any  express  contract,  a  blank  was  left  in  the  tea- 


748  1  Bingham's  New  Cases.  [523 

tator's  books  in  respect  of  the  amount  dne  for  hire,  during  a  period  of  three 
years;  upon  that,  any  lawyer  would  have  told  them  that  their  case  rested 
entirely  upon  a  quantum  meruit ;  and  yet  they  called  no  witness  but  the  tes- 
tator's servants.  They  therfore  sued  on  a  quantum  meruit,  without  having 
prepared  themselves  with  that  species  of  evidence  which  would  have  rendered 
success  probable. 

I  do  not  blame  them  :  perhaps  they  were  placed  in  difficult  circumstances : 
but  has  there  been  anything  in  the  conduct  of  the  defendants  to  entitle  the 
plaintiffs  to  say,  that  upon  this  occasion  they  ought  to  be  excepted  from  the 
general  rule  respecting  costs  ?  It  is  said,  the  defendants  refused  to  disclose  the 
nature  of  their  defence.  I  should  be  sorry  if  a  defendant  could  be  called  on 
to  disclose  it  except,  perhaps,  where  he  has  a  testator's  receipt  in  his  pocket,  or 
the  question  turns  upon  the  production  of  a  forged  instrument. 

Looking  at  the  whole  of  the  evidence,  I  see  no  ground  for  the  plaintiffs  alleg- 
ing they  were  taken  by  surprise,  and  I  think  they  have  not  shown  any  cause 
for  their  being  exempted  from  the  operation  of  the  general  rule. 

Park,  J.  This  being  the  last  day  of  term,  I  shall  only  add  my  entire  con- 
currence in  what  has  fallen  from  his  Lordship.  It  is  impossible  to  lay  down, 
as  the  plaintiffs'  counsel  requires,  any  precise  rule  for  the  exercise  of  the  dis- 
cretion of  the  Court.  It  must  depend  *upon  the  circumstances  of  the  r^coii 
particular  case.  As  a  general  rule  the  recent  act  intended  to  put  execu- 1>  '^  -* 
tors  on  the  same  footing  as  other  parties ;  and  there  is  no  reason  why  they 
should  stand  on  a  different  footing.  In  Wilkinson  v.  Edwards,  which  I  con- 
tinue to  think  a  right  decision,  there  was  great  misconduct  on  the  part  of  the 
executor :  but  though  the  present  action  were  never  so  properly  conducted,  that 
is  not  the  sole  question  ;  another  question  to  be  considered  is,  whether  the  de- 
fendants have  done  anything  to  deprive  themselves  of  their  general  right  to 
costs.  Giving  the  plaintiffs  credit  for  meaning  to  act  fairly  by  the  testator's 
estate,  it  is  but  just  that  the  estate  should  defray  the  defendant's  costs  if  the 
defendants  are  exempt  from  blame.  But  I  am  not  prepared  here  to  say  that  the 
plaintiffs,  though  they  acted  bonft  fide,  proceeded  with  due  caution  :  and  I  think 
the  defendants  could  not  be  expected  to  disclose  the  nature  of  their  case. 

Yaughan,  J.  It  is  my  misfortune  to  differ  from  the  rest  of  the  Court 
The  payment  of  costs  by  an  executor  being  now  left  in  the  discretion  of  the 
Court,  the  first  question  I  put  is,  *^  Was  it  the  duty  of  the  executor,  with  rea- 
sonable caution,  to  present  this  case  to  the  jury  ?"  If  it  was,  he  ought  to  be 
protected.  Otherwise,  in  what  situation  is  an  executor  placed  ! — liable  to  costs 
de  bonis  propriis,  if  there  be  not  sufficient  assets  to  defray  them.  And  this  is 
one  of  the  class  of  cases  in  which  I  think  a  defendant  should  disclose  the  nature 
of  his  defence ;  for  the  parties  litigant  are  not  upon  equal  terms ;  and  if  the 
defendant  refuses,  he  ought  not  to  complain  if  the  Court  in  the  exercise  of  its  dis- 
cretion declines  to  call  on  the  executor  to  pay  his  costs.  Here,  upon  looking  at 
the  testator's  accounts,  the  executors  had  a  prim&  facie  case  which  they  could  not 
abandon  without  going  before  a  jury,  and  they  would  *have  obtained  a  rittM^i 
verdict  if  the  defendant  had  not  shown  a  special  contract,  of  which  the  l-  ''  -^ 
plaintiffs  could  have  no  knowledge.  In  Wilkinson  v.  Edwards,  the  executrix 
commenced  the  action  with  temerity,  and  prosecuted  it  recklessly,  so  that  the 
case  has  no  resemblance  to  the  present. 

BoBANQUST,  J.  I  concur  with  my  Lord  and  my  Brother  Park.  Upon 
whatever  grounds  an  executor  has  been  exempted  from  costs  heretofore,  I  am  of 
opinion  that,  by  the  last  act,  he  is  placed  in  the  same  situation  as  any  other 
party,  unless  he  makes  out,  affirmatively,  a  case  for  the  interposition  of  the  Court 
And  I  do  not  think  the  mere  circumstance  of  his  commencing  the  action 
bonft  fide  sufficient;  for  if  that  had  been  the  intention  of  the  legislature,  the 
act  would  have  been  framed  differently,  and  the  Court  would  have  been 
directed  to  order  the  payment  of  costs,  if  the  action  were  improperly  com- 
menced. My  opinion  turns  on  this, — that  as  the  act  stands,  the  executor 
must  show  a  special  ground  for  exemption.     The  only  thing  that  struck  me,  in 


the  first  instance,  in  this  case  was,  that  the  defendants,  1 
not  state  the  ground  of  their  refusal  to  pay.  Bat  thei 
paid  it  into  coart,  and  their  calculation  was  found  to  1 
refusing  to  disclose  whether  or  not  the  agreement  on  v 
writing,  I  can  very  well  conceive  they  might  be  under  i 
deuce  of  giving  an  answer.  Something  might  depend 
something  on  oral  testimony ;  and  they  could  not  be  c 
defence. 

When  their  case  comes  into  Court,  it  stands  now  on 
other ;  and  the  defendants,  having  succeeded,  are  entiti 
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Hides  insnred  from  Valparaiso  to  Bordeaux  firee  of  particuli 
were  stranded,  arriving  at  Rio  Janeiro  on  their  way  to  B< 
pient  putridity,  occasioned  by  a  leak  in  the  ship,  were  sold 
at  Kio.  The  ship  was  stranded  on  her  passage  from  Rio  t 
received  the  news  of  the  damage  to  the  hides  and  of  their  i 

Held,  that  the  stranding  was  not  such  as  to  make  the  under^ 
loss ;  and  that  the  assured  could  not  recover  as  for  a  total  ] 

This  was  an  action  of  assumpsit  upon  the  policy  < 
mentioned,  which  had  been  subscribed  by  the  defendan 
dant  pleaded  the  general  issue:  and  upon  the  trial befor 
sittings  after  last  Hilary  term,  the  jury  found  a  verdict 
sum  of  27/.  15<.  6cf.,  subject  to  the  opinion  of  the  Com 

The  policy  on  which  the  action  was  brought,  was  e 
General  La  Fayette,  and  other  ship  or  ships,  at  and  fro 
places  in  the  Pacific  Ocean,  Valparaiso,  to  any  port  or 
United  Kingdom  of  Great  Britain ;  with  leave  to  call, 
port  or  ports,  place  or  places,  bays,  rivers,  and  settlem< 
where  else;  to  efiect  all  transhipments ;  and  including 
from  the  vessel  or  vessels.     The  usual  perils  were  insui 
licy,  which  was  for  700/.,  had  the  following  memorandui 
Corn,  fish,  salt,  fruit,  flour,  and  seed  are  warranted  frc 
general,  or  the  ship  be  stranded.     Sugar,  tobacco,  hem] 
are  warranted  free  from  average  under  5  per  cent.;  ai 
the  ship  and  freight  are  warranted  free  of  average  u 
general,  or  the  ship  be  stranded.''     The  policy  was  ci 
r*^971  ^P^^^®>  ^^  bullion,  as  interest  might  appear :  to  pi 
1-        ^  cies  of  goods  by  following  landing  numbers  of 
as  if  separately  insured:  cocoa  and  hides  free  of  partic 
ship  were  stranded :  in  case  of  average  on  the  hides,  t 
the  expense  of  washing  and  drying  in  full. 

The  plaintiff,  on  the  6th  of  May,  1831,  caused  to  b 
ship  Roxalane  at  Valparaiso,  for  Bordeaux,  in  France,  ICi 
X,  of  the  value  of  1117/.  his  property,  which  hides  wer< 
by  the  said  policy,  and  were  duly  declared  thereupon,  a 
signed  by  the  captain  in  the  ordinary  form :  5928  other 
on  board  the  same  vessel  for  the  same  voyage.  The  B.o:i 
and  having  the  hides  on  board,  departed  on  her  voyage 
13th  of  May,  1831,  for  Bordeaux;  and  on  the  5th  of 
course  of  her  voyage,  meeting  with  bad  weather,  sprunj, 
of  which,  it  was  found  necessary  for  the  safety  of  the 
into  Rio  Janeiro,  being  the  nearest  convenient  port,  fo 
she  arrived  on  the  7th  of  July.  The  whole  of  the  carg 
the  1000  hides  were  sold  for  the  gross  sum  of  273 
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stated  in  evidence  taken  at  Rio  Janeiro  on  inteirogatories.  From  that  evidenoe 
it  appeared,  that  the  hides  upon  their  arrival  at  Rio  Janeiro,  were  in  a  state  ai 
incipient  putrefaction,  occasioned  by  humidity  in  the  bottom  of  the  vessel ; 
they  were  all,  as  it  is  termed,  greased,  the  hair  coming  off  in  the  fingers  of 
those  who  handled  them,  and  had  they  been  reshipped,  the  captain  mask 
have  thrown  them  overboard  before  his  arrival  in  Europe,  on  account  of  their 
extreme  putridity. 

The  said  ship  Roxalane  being  repaired,  and  the  leak  stopped,  she  sailed  on 
the  28d  of  July,  1881,  from  Rio  Janeiro  without  the  said  1000  hides,  but  with 
such  part  '^of  her  cargo  as  had  not  been  sold,  on  her  voyage  to  Bordeaux,  r^goftl 
And  in  the  course  of  her  voyage  from  Rio  Janeiro  to  Bordeaux,  the  ship  ^  ^ 
was  stranded  at  the  entrance  of  the  River  Ghtronne,  on  the  29th  September, 
1881.  But  the  portion  of  the  cargo  not  sold  in  Rio,  was  delivered  without 
damage  at  Bordeaux. 

The  question  to  be  decided  was,  whether  the  underwriter  was  liable  for  the 
loss  on  the  hides.  If  the  Court  should  be  of  that  opinion,  the  verdict  was  to 
stand  for  271,  15«.  6d.,  being  88/.  14s.  4d,  per  cent,  on  the  sum  of  1117/.,  the 
value  of  the  1000  hides. — If  not,  a  nonsuit  was  to  be  entered. 

This  case  was  argued  in  Trinity  term,  by  Maule  for  the  plaintiff,  and  CoLerxdge 
Serjt.,  for  the  defendant :  and  a  second  time  in  this  term,  upon  Uie  question  of 
abandonment. 

Argument  for  the  plaintiff,  Ist.  This  was  a  total  loss ;  or,  2dly,  if  a  partial 
loss,  the  ship  was  stranded,  and  the  underwriter's  exemption  from  partial  loss 
is  therefore,  by  his  own  contract,  rescinded. 

1.  A  loss  may  be  predicated  as  total,  where,  by  a  peril  insured  against,  goods 
are  prevented  from  arriving  at  the  destination  appointed  by  the  insurer.  Dyson 
V,  Rowcroft,  3  B.  &  P.  474.  There,  in  the  course  of  the  voyage,  fruit  insured 
was  so  much  damaged  by  sea  water,  that  it  became  rotten,  and  stank ;  and  on 
the  ship's  arrival  at  an  intermediate  port,  into  which  she  was  driven,  the  govern- 
ment of  the  place  prohibited  the  landing  of  the  cargo :  the  ship  also  being  too 
much  damaged  to  proceed  on  the  voyage,  was  sold,  and  the  cargo  necessarily 
thrown  overboard ;  and  it  was  held,  that  the  assured  were  entitled  to  recover  for 
a  total  loss.    See  also  Emerigon,  c.  12,  s.  46. 

*Here,  the  hides  could  never  have  arrived  at  Bordeaux,  their  place  of  r^coQi 
destination  ;  they  must  have  been  thrown  overboard,  or  have  arrived  in  ■-  ^ 
a  state  of  decomposition,  and  not  as  hides.  And  the  underwriter  is  not  the 
less  liable,  because,  ultimately,  there  may  be  a  salvage  :  Manning  v,  Nunham, 
8  Dougl.  130,  Park  Ins.  260,  2  Campb.  624,  n.  In  Anderson  v,  Wallis,  2  M. 
&  S.  246,  Hunt  v.  Royal  Exchange,  5  M.  &  S.  47,  and  Olennie  v.  London  As- 
surance Company,  2  M.  &  S.  871,  the  goods  were  not  of  a  perishable  nature, 
and  might  have  been  transmitted  to  their  destination.  But  in  Burnett  v.  Ken- 
sington, 7  T.  R.  222,  Lord  Kenton  said  he  could  not  subscribe  to  the  dictum 
of  Lord  Mansfield  in  Cocking  v.  Eraser,  Park  Ins.  181,  <<  that  if  the  com- 
modity specifically  remain,  the  underwriter  is  discharged." 

And  the  loss  in  the  present  case  being  actually,  and  not  merely  oonstruo- 
tively,  a  total  loss,  abandonment  was  not  necessary )  Mellish  t;.  Andrews,  15 
East,  13.  The  hides  upon  arriving  at  Rio,  being  no  longer  fit  to  be  used  as 
hides,  were  necessarily  sold,  and  so,  put  out  of  the  power  of  the  underwriter. 
If  the  hides  had  continued  to  subsist  as  hides,  if  there  had  been  any  spes  recn^ 
perandif  it  may  be  conceded  abandonment  would  have  been  necessary;  but 
after  decomposition  has  commenced,  a  perishable  article  may  be  considered  as 
destroyed.  It  may  be  urged  that  as  abandonment  is  necessary  when  an  adven- 
ture is  put  in  great  peril,  it  is  also  necessary  where  there  is  a  total  loss  of  the 
adventure  to  the  assured,  if  anything  be  rescued  from  destruction ;  that  aban- 
donment, which  must  be  prompt  where  the  thing  insured  continues  to  subsist, 
must  be  equally  prompt  where  it  has  been  converted  into  money.  But  that 
argument  proves  too  much ;  for  if  a  ship  were  dnshed  to  ^pieces,  it  is  r^eoA-i 
dear  that  abandonment  would  not  be  necessary,  even  though  the  iim-  L     *^  J 
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ben  should  afterwards  be  sold.  It  is,  indeed,  a  common  praetioe  to  abandon 
snch  a  saWage ;  but  this  is  merely  as  a  matter  of  courtesy,  for  the  assured  may 
either  keep  the  salvage,  or  bring  his  action  as  for  a  total  loss.  Here,  the  news 
of  the  loss,  of  the  sale,  and  of  the  payment  to  the  assured,  arrived  at  the  same 
time,  so  that  there  was  nothing  to  abandon ;  nothing  of  which  the  underwriter 
could  avail  himself;  and  the  adventure  was  lost  to  the  assured.  In  Mullett  v. 
Shedden,  13  East,  804,  where  an  American  properly  licensed  to  export  salt- 
petre from  Calcutta  to  America,  having  insured  it  for  the  voyage,  the  ship  was 
seized  by  the  captain  of  a  British  ship  of  war  at  the  Gape  of  Grood  Hope,  and 
the  cargo  condemned,  unshipped,  and  sold  by  order  of  the  Court  of  Admiralty 
there,  which  sentence  was  afterwards  reversed  by  appeal  here,  and  the  property 
ordered  to  be  restored,  or  its  value  paid  to  the  owner,  it  was  held,  that  the 
assured  might  recover  as  for  a  total  loss,  without  notice  of  abandonment ;  the 
thing  insured  beins  wholly  lost  to  the  owner  by  the  unshipping  and  sale  of 
the  commodity  at  the  Cape,  under  the  order  of  the  court  there.  So  in  Cam- 
bridge V,  Anderton,  2  B.  &  C.  691,  it  was  held  that  where  a  ship  was  so  much 
injured  by  the  perils  of  the  sea  as  not  to  be  repairable  at  all,  or  not  repairable 
without  an  expense  exceeding  her  value  when  repaired,  the  assured  might  re- 
cover for  a  total  loss  without  ^giving  notice  of  abandonment.  In  Doyle  v, 
Dallas,  1  M.  &  Rob.  48,  where  a  ship  being  wrecked,  was  sold  by  the  owner 
and  master,  and  soon  after  got  off  by  the  purchaser,  and  repaired,  though  at  a 
great  expense,  it  was  held,  in  effect,  that  the  owner  might  treat  it  as  a  total 
loss,  if  the  sale  at  the  time,  in  the  exercise  of  a  sound  judgment,  appeared 
most  beneficial  to  all  parties.  In  Hodgson  v.  Blakiston,  Park  Ins.  281,  n, 
r*5311  *^^^  Martin  v.  Crokatt,  14  East,  465,  where  it  was  held  there  ought  to 
^  ^  have  been  an  abandonment,  the  thing  insured  was  still  in  existence, 
and  in  Bell  v.  Nixon,  Holt's  N.  P.  C.  423,  the  ship  was  not  sold  at  the  time 
the  news  of  the  loss  arrived.  In  AUwood  v.  Henckell,  Park  Ins.  280,  the 
plaintiff  could  only  have  recovered  the  difference  between  the  loss  and  the  sum 
he  had  received,  whether  the  loss  were  considered  a  total  or  a  partial  loss  :  he 
had  DO  interest,  therefore,  in  contesting  the  question  of  abandonment. 

But  if  the  Court  hold  the  loss  in  this  case  to  be  a  partial,  and  not  a  total 
loss,  then  the  underwriter  is  rendered  liable  by  the  stranding  before  arrival  at 
Bordeaux.  The  liability  to  average  loss  is  here  dependent  on  a  condition, — 
the  condition  that  the  ship  be  stranded, — and  if  the  condition  be  fulfilled,  the 
liability  attaches.  A  condition  must  be  taken  strictly  ;  and  the  assured  having 
thoaght  fit  to  impose  it,  it  is  immaterial  whether  it  be  connected  with  the  loss 
or  not.  In  Burnett  o,  Kensington,  7  T.  R.  210,  where  the  insurance  was  effected 
on  fruit,  and  the  policy  contained  the  usual  memorandum,  <<  Com,  fruit,  &c.| 
warranted  free  from  average,  unless  general,  or  the  ship  be  stranded,"  the  ship 
having  been  stranded  in  the  course  of  the  voyage,  the  underwriters  were  held 
liable  for  an  average  loss  arising  from  the  perils  of  the  sea,  though  no  part  of 
the  loss  arose  from  the  act  of  stranding. 

Argument  for  the  defendant. 

First,  as  to  the  stranding.  That  is,  no  doubt,  a  condition,  in  the  event  of 
which  the  assured  stipulates  that  the  underwriter's  liability  shall  attach.  But 
-  the  condition,  though  construed  strictly,  must  be  construed  according  to  the 
r*5321  ^°^°^^o°  ^^  ^^^  parties.  And  the  parties  '^must  be  taken  to  mean  a 
I-  ^  stranding  in  the  course  of  the  adventure.  A  stranding  which  takes 
place  be/ore  the  goods  are  put  on  board,  could  not  be  contended  to  be  within 
the  meaning  of  the  parties  :  if  so,  why  should  a  stranding  after  the  adventure 
has  terminated  ?  Here  the  plaintiff's  adventure  in  respect  of  the  hides  was 
terminated  at  Rio,  although  the  voya^  of  the  ship  was  not  at  an  end  till  she 
arrived  at  Bordeaux.  In  Burnett  v,  Kensington,  the  adventure  as  to  the  fruit 
was  not  terminated  when  the  ship  was  stranded ;  and  though  in  Nesbitt  v. 
Lushington,  4  T.  R.  787,  Lord  K£NT0N  said,  <<  where  a  ship  is  stranded,  the 
underwriters  agree  to  ascribe  the  loss  to  the  stranding,''  yet  in  order  that 
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they  should  so  ascribe  it,  the  stVanding  must  take  phce  in  the  course  of  the 
adventure. 

And,  secoDdlj,  this  was  a  partial,  not  a  total  loss,  although  it  is  difficult  to 
reconcile  all  the  authorities.  In  order  to  style  it  a  total  loss,  the  earlier  cases 
required  an  -actual  destruction  of  the  thing  insured ;  but,  even  according  to 
later  decisions,  if  the  thing  insured  continue  to  subsist  in  specie,  the  loss  is 
only  an  average  loss,  notwithstanding  the  damage  sustiuned  be  irretrievable. 
Here  the  hides  arrived  at  Rio  in  specie }  and  if  the  assured  had  taken  proper 
precautions,  as  by  tanning  them,  might  have  arrived  at  Bordeaux.  If  they  bad 
arrived  at  Bordeaux  in  the  state  in  which  they  arrived  at  Rio,  it  never  could 
have  been  contended  that  the  loss  was  total,  when  the  thing  insured  was  still 
in  existence ;  and  that  principle,  which  seems  a  sound  one,  does  not  rest  on 
Cocking  V.  Eraser  only,  but  on  Mason  v.  Murray,  Park  Ins.  191,  where  peas 
had  arrived  at  the  place  of  destination,  but  being  much  damaged,  the  produce 
of  them  was  less,  by  about  three-fourths,  than  the  freight,  which,  on  aooount  of 
the  ship's  arrival  at  the  port  of  '^discharge,  became  due.  The  defence  r^cooi 
set  up  by  the  underwriter  was,  that  if  the  goods  mentioned  in  the  *•  ^ 
memorandum  arrive  at  the  market,  the  underwriters  are  not  liable,  though  a 
loss,  amounting  to  a  total  one,  may  have  happened ;  and,  under  the  direction 
of  Lord  Mansfield,  the  jury  found  for  the  defendant.  In  Dyson  v.  Rowcroft, 
there  was  a  total  physical  loss,  by  the  article  being  thrown  overboard ;  and  the 
authority  of  Manning  v.  Nunham  is  much  shaken  by  the  decision  in  Glennie  r. 
London  Assurance  Company.  On  the  other  hand,  in  Thompson  v.  Royal  Ex- 
change Assurance  Company,  16  East,  214,  where  the  ship  was  wrecked,  but 
the  goods  were  brought  on  shore,  though  in  a  very  damaged  state,  so  that  tbey 
became  unprofitable  to  the  insured,  it  was  held  that  the  underwriters  on  the 
goods,  who  were  freed,  by  the  policy,  from  particular  average,  could  not  be 
made  liable,  as  for  a  total  loss,  by  a  notice  of  abandonment.  And  Lord  Ellbn- 
BOROUOH  said, — *'  All  the  goods  were  got  on  shore  and  saved,  though  in  a 
damaged  state.  If  this  can  be  converted  into  a  total  loss  by  a  notice  of  aban- 
donment, the  clause  excepting  underwriters  from  particular  average,  may  as 
well  be  struck  out  of  the  policy.  We  can  only  look  to  the  time  when  the  loss 
happened,  and  the  goods  were  landed ;  and  then  it  was  not  a  total  loss,  how- 
ever unprofitable  they  might  afterwards  be.''  That  decision  is  confirmed  by 
Glennie  v.  London  Assurance  Company ;  Davy  v,  Milford,  15  East,  559 ;  Head- 
burg  V,  Pearson,  7  Taunt.  154 ;  M' Andrew  v.  Yaughan,  Park  Ins.  185. 

At  all  events,  if  the  loss  be  deemed  total,  there  ought  to  have  been  an 
abandonment ;  for  this  was  at  the  utmost  a  constructive,  not  an  actual  total  loea 
and  the  facts  which  constitute  it  a  constructive  loss  are  not  '^altered  by  r^rjor] 
the  circumstance  that  the  news  of  the  loss  and  of  the  sale  arrived  at  the  I-  -' 
same  time.  An  abandonment  is  necessary  where  any  portion  of  the  adventure 
remains  ;  and  it  should  be  made  promptly,  in  order  that  the  parties  may  know 
their  respective  rights.  Here  the  hides  remained  the  property  of  the  assured 
till  they  were  sold;  the  money  obtained  by  the  sale  represents  the  goods;  tbe 
property  in  that  money  is  not  changed  by  the  assured's  commencing  this  action 
and  their  mere  demand  in  respect  of  a  total  loss  does  not  supply  the  place  of  a 
formal  abandonment.  In  Parmeter  v,  Todhunter,  Park  Ins.  281,  Loi^  Ellen- 
borough,  says  the  word  abandon  must  be  used.  In  Manning  v,  Nunham, 
according  to  the  report  in  Douglas,  there  was  an  abandonment ;  in  Alwood  v. 
Henkell  where  after  a  recapture  the  ship  was  sold  under  a  decree  of  a  Vioe- 
Admiralty  <3ourt.  Lord  Kentov  inclined  to  think  that  an  abandonment  was 
necessary.  In  Hodson  v.  Blakiston,  where  the  ship  and  cargo  were  sold,  it  was 
held  necessary.  In  Read  v.  Bonham,  3  Brod.  &  Bingh.  147,  under  the  same 
circumstances,  notice  of  abandonment  was  given.  In  Mullett  v.  Shedden  no 
abandonment  was  necessary,  because  the  loss  was  total  at  the  time ;  but  in 
Martin  v.  Crockatt,  where  the  ship  and  cargo  were  sold  for  the  benefit  of  all 
concerned,  it  was  held  there  ought  to  have  been  an  abandonment.  Bell  v. 
Nixon  is  in  favor  of  the  defendant ;  and  the  authority  of  Cambridge  v.  Ander- 
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ton  is  much  weakened  by  Gardener  v.  Salvador,  1  Mood.  &  Bob.  116,  where 
Batlet,  J.,  said  he  did  not  know  of  such  a  loss  as  loss  by  sale. 

In  reply,  it  was  insisted  that  the  only  test  by  which  the  Court  oan  determine 
whether  or  not  abandonment  be  necessary,  is,  the  continuance  or  conclusion  of 
l^rge-i  the  ^adventure.  If  the  adventure  be  concluded,  as  it  was  here,  at  Rio, 
L  -'  abandonment  is  unnecessary  even  though  a  portion  of  the  thing  insured 
may  subsist  in  specie.  Our.  adv.  vulL 

TiNDAL,  G.  J.  Upon  the  argument  before  us,  the  plaintiff  has  contended 
that  be  is  entitled  to  recover,  either  for  an  average  loss  on  the  hides,  upon  the 
ground  that  there  has  been  a  stranding  of  the  ship  within  the  meaning  of  the 
policy,  so  that  the  warranty  as  to  hides  being  free  from  particular  average  may 
De  considered  as  altogether  struck  out  of  the  policy  ]  or,  for  a  total  loss,  with 
benefit  of  salvage  to  the  underwriters,  on  the  ground  that  the  loss  is  in  its 
nature  total.  The  defendant  on  the  other  hand  contends,  that  the  loss  proved 
St  the  trial  is  an  average  loss  only,  and  the  strandins  of  the  ship  under  the 
circumstances,  and  at  the  time  stated  in  the  case,  cannot  have  the  effect  of  opening 
the  warranty;  and  the  defendant  further  contends,  that  even  if  the  loss  is  to  be 
considered  as  a  total  loss,  the  plaintiff  cannot  recover  it  for  want  of  an  abandon- 
ment. The  three  questions,  therefore,  which  have  been  discussed  upon  argument 
before  us  are  these : — First,  Whether  there  has  been  such  a  stranding  of  the 
ship  as  to  entitle  the  assured  to  claim  and  recover  an  average  loss.  Secondly, 
If  no  such  stranding  has  taken  place,  then,  whether  the  loss  can  be  considered 
to  be  a  total  loss.  And,  Thirdly,  admitting  the  loss  to  be  total,  whether 
an  abandonment  was  necessary  in  order  to  enable  the  plaintiff  to  recover.  And 
upon  these  three  points  we  prooeed  to  give  the  opinions  at  which  we  have 
arrived. 

The  facts  which  relate  to  the  stranding  of  the  ship  are  shortly  these : — ^The 
hides  in  question  were  shipped  on  board  the  Rozalana  at  Valparaiso,  for  Bor- 
_.q/»-i  deauz  in  France.  The  ship  sailed  from  Valparaiso  on  the  voyage  *in- 
1-  ^  -^  sured,  on  the  13th  of  May,  1831,  and  was  taken  into  Rio,  in  conse- 
quence of  stress  of  weather,  on  the  7th  of  July.  The  hides  insured  were*sold 
at  Rio,  such  sale  being  necessary  for  the  benefit  of  all  concerned ;  and  after  the 
sale,  the  ship  being  repaired,  departed  on  the  3d  of  October  on  her  voyage  to 
Bordeaux,  not  having  any  part  of  the  hides  insured  on  board,  and  was  stranded 
at  the  entrance  of  the  Garonne  on  the  29th  of  December. 

The  stranding  of  the  ship,  therefore,  took  place  during  the  voyage  which  was- 
described  in  the  policy,  but  not  until  after  the  hides  had  been  landed,  and  after 
the  whole  of  the  assured's  adventure,  and  the  whole  of  the  risk  of  the  under- 
writer upon  the  hides,  that  is,  in  effect,  after  the  whole  of  the  voyage  insured 
had  been  determined  and  ended,  by  the  act  of  the  assured.  And,  under  these 
circumstances,  we  think  there  is  neither  principle  nor  authority  upon  which  it 
can  be  held  that  the  subsequent  stranding  of  the  ship  satisfies  the  condition 
upon  which  the  warranty  in  the  policy  depends. 

The  general  principle  laid  down  in  Burnett  v.  Kensington,  that  if  the  ship  be 
stTBoded  the  insurer  is  liable  for  any  average  damage,  though  quite  unconnected 
with  the  stranding,  is  not  disputed :  the  policy,  after  the  stranding,  must  be 
construed  as  if  no  such  warranty  had  been  written  on  the  face  of  it.  But  the 
question  is,  within  what  limits  of  time  a  stranding  must  take  place,  in  order  to 
produce  such  effect.  Now,  every  other  clause  in  the  policy  relates  to  the 
Toyage  insured,  and  to  that  alone ;  the  liability  of  the  underwriter  on  goods 
commences  with  the  putting  them  on  board,  and  ceases  upon  their  being  dis- 
charged and  safely  landed,  or  with  any  other  legal  termination  of  the  adven- 
ture. The  clause  in  question,  therefore,  as  it  appears  to  us,  ought  to  be  con- 
strued with  the  same  restriction ;  and  the  stranding,  which  is  made  the  condi- 
r*5371  ^^^^  of  letting  in  an  average  loss,  ought,  upon  the  ordinary  rules  of  *con- 
L  -^  struction,  to  oe  considered  to  mean  a  stranding  which  ti^es  place  after 
the  adventure  has  commenced,  and  before  it  has  terminated.    If  the  stiip  should 
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be  stranded  (aocordiDg  to  the  legal  coDStniction  of  that  word)  in  the  harbor 
where  she  was  lying  for  the  purpose  of  receiving  the  goods,  bat  before  she  takes 
the  goods  on  board,  that  is,  before  the  policy  attaches,  or  the  adventure  com- 
mences ;  and,  after  the  loading,  the  ship  should  sail,  and  an  average  loss  be 
sustained ;  it  would  surely  be  unreasonable  to  contend,  that  the  exception  or 
condition  of  the  warranty  should  have  an  operation,  before  the  policy,  that  is, 
the  warranty  itself  has  att4iched.  And  a  much  greater  difficulty  opposes  itself 
to  the  position  that  the  stranding  after  the  policy  is  at  an  end,  shall  have  any 
operation  on  the  clause  of  warranty.  Indeed,  there  is  no  more  reason  why  a 
stranding  which  takes  place  in  a  part  of  the  voyage  described  in  the  policy, 
but  at  a  time  subsequent  to  the  termination  of  the  risk  on  the  policy,  should 
be  deemed  a  stranding  within  the  meaning  of  the  parties,  than  a  stranding 
upon  a  subsequent  voyage  altogether  distinct  from  that  named  in  the  policy. 

Again,  the  rights  of  the  parties,  the  assured  and  the  underwriter,  were  fixed 
and  determined  at  the  time  of  the  sale  at  Rio.  The  loss  was  then,  either  a 
total  loss  with  benefit  of  salvage,  or  an  average  loss.  There  is  an  end  of  any 
contingency,  because  the  voyage  is  over  which  is  the  subject  of  the  risk.  We 
think,  therefore,  it  would  be  a  forced  construction  of  the  policy,  not  consistent 
with  the  ordinary  rules  of  interpretation,  and  certainly  not  sanctioned  by  any 
decided  case,  to  hold  that  the  stranding  in  the  Garonne  in  the  month  of  Decem- 
ber can  afifect  the  nature  of  the  loss  upon  hides,  which  were  unshipped  and  sold 
in  the  course  of  the  voyage  in  the  July  preceding. 

As  to  the  second  question,  whether  the  loss  upon  the  *hides  is  a  total  r^ecog-i 
loss,  we  are  all  of  opinion  that  upon  the  evidence  stated  in  the  case,  the  ^  ^ 
loss  is  a  constructive  total  loss.  For  we  take  the  necessary  inferenoe  to  be 
drawn  from  that  evidence  to  be,  that  in  consequence  of  damage  from  the  perils 
of  the  sea,  one  of  the  perils  insured  against,  it  became  impracticable  to  carry 
the  hides,  in  specie,  to  the  termination  of  the  voyage  for  which  they  were  in- 
sured; and  that  if  it  had  been  possible  to  have  taken  them  to  BordeauX| 
they  would  have  arrived  in  a  state  of  putridity,  having  altogether  lost  the 
character  of  hides.  We  do  not  hold  the  loss  to  be  total,  upon  the  ground,  that 
the  hides,  if  carried  to  Bordeaux,  would  have  arrived  in  so  bad  a  state,  that 
they  would  have  sold  for  less  than  the  freight  and  expenses,  or  would  have  been 
altogether  unsaleable  there ;  that  state  of  circumstances  might  not  be  sufficient 
to  make  a  constructive  total  loss  where  the  underwriter  has  guarded  himself 
from  being  answerable  for  average  losses  by  a  special  clause  in  the  policy :  but 
we  hold  it  to  be  total  on  the  ground — ^and  that  ground  only — that  upon  the 
evidence  they  never  could  have  arrived  as  hides  at  all.  The  present  case  ap- 
pears to  agree  so  nearly  with  that  of  Dyson  v.  Eowcroft,  3  Bos.  &  Pull.  474, 
that  no  sound  distinction  in  this  respect  can  be  made  between  them.  And  the 
judgment  given  by  Lord  Alyanlet,  appears  to  us  to  govern  the  case  now 
.  under  discussion.  <^  Unless,"  says  Lord  Alvanley,  ''  the  consequence  of  the 
damage  sustained,  be  the  total  loss  of  the  commodity,  the  underwriter  does  not 
agree  to  be  answerable ;  but  if  the  commodity  be  totally  lost  to  the  assured,  he 
undertakes  to  pay/'  and  afterwards,  discussing  what  is  a  total  loss,  he  says, 
<<  the  commodity  here  was  in  such  a  state  that  it  could  not  be  suffered  to  remain 
on  board  consistently  with  the  health  of  the  crew;  in  consequence  of  this 
^necessity,  therefore,  the  commodity  was  annihilated  by  being  thrown  i^^on 
overboard."  We  think  the  facts  of  the  present  case  bring  the  hides  into  ^  ^ 
the  same  predioament,  as  the  fruit  there :— either  they  would  have  been  anni- 
hilated by  putrefaction  or  by  being  thrown  overboard.  And  upon  that  suppo- 
sition, a  sale  by  the  captain,  which  is  found  necessary  and  expedient  for  all  con- 
cemed,  made  the  loss  not  the  less  total. 

If  then  the  loss  be  a  constructive  total  loss,  the  only  remaining  question  is, 
Whether  a  notice  of  abandonment  was  necessary  in  order  to  enable  the  plaintiff 
to  recover.  The  necessity  of  ahaodoniog  to  the  insurer  all  the  right  of  the 
assured  to  what  may  be  saved  or  recovered  from  the  peril  insured  againsti 
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arises  ont  of  the  very  nature  of  the  contract  of  insurance,  which  is  a  contract 
of  indemnity  only :  for  the  assured  would  obviously  be  more  than  indemnified^ 
unless  the  underwriter  is  put  into  his  place  as  to  all  the  benefit  that  may 
be  deriyed  from  what  has  been  actually  saved  or  recovered  from  the  loss; 
hence  it  has  prevailed  as  a  general  rule  in  the  law  of  insurance,  and  that,  from 
so  early  a  time,  that  it  is  difficult  to  find  a  case  in  the  books  in  which  it  is  not 
taken  as  an  admitted  principle,  that  in  order  to  recover  for  a  constructive  total 
loss,  the  assured  must  first  abandon. 

It  is  unnecessary,  however,  to  refer  to  cases  or  authorities  in  support  of  this 
general  principle,  as  it  is  admitted  by  the  counsel  for  the  plaintiff,  that  aban- 
donment is  necessary  in  all  cases  of  a  constructive  total  loss,  where  any  part  of 
the  thing  insured  subsists  or  remains  in  specie,  and  it  is  only  denied  that  it 
extends  to  a  case  like  the  present,  where  what  was  saved  has  been  actually  sold, 
and  the  money  paid  over  to  the  affcnt  of  the  assured  before  any  notice  of  the 
loss.     In  such  a  case,  where  the  adventure  is  at  an  end,  and  nothing  remains  to 
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be  performed  by  the  underwriter,  with  respect  to  *the  part  saved,  it  ia 
argued  that  an  abandonment  is  altogether  useless,  and  consequently 


must  be  considered  in  law  as  unnecessary ;  and  it  is  contended  that  there  is 
neither  decided  authority  nor  reason  in  support  of  a  contrary  position. 

It  will  be  convenient,  therefore,  to  consider,  first,  what  is  the  state  of  the 
authorities  in  the  books  on  this  precise  point  ?  and  if  the  authorities  show  that 
an  abandonment  is  necessary,  we  will  next  consider  whether  there  is  any  reason 
or  principle  for  holding  the  present  case  not  to  fall  within  the  general  rule. 

That  the  assured  must  abandon  before  he  brings  his  action,  where  the  ship 
has  been  captured  and  recaptured  and  sold  under  the  order  of  a  Vice- Admiralty 
Court,  and  where,  after  payment  of  the  salvage  to  the  reoaptors,  the  remainder 
of  the  price  has  been  paid  into  court  for  the  benefit  of  those  who  may  claim  as 
owners,  appears  clearly  from  the  earliest  case  to  be  found  in  our  books  upon 
the  subject  of  abandonment,  viz.,  that  of  Pringle  v.  Hartley,  8  Atk.  Rep.  195. 
In  that  case  after  the  plaintiff  had  sued  at  law  for  a  total  loss,  and  after  provine 
an  offer  to  relinquish  his  interest  to  the  insurers,  had  recovered  a  verdict,  Lord 
Hardwicke  on  a  bill  filed  for  an  injunction,  held  there  was  no  ground  for  it ; 
but  that  the  plaintiff  being  willing  to  relinquish  his  interest  in  the  salvage 
to  the  underwriter,  ought  to  have  recovered  the  whole  money  insured.  Now  it 
must  be  admitted  that  this  decision  does  not  go  the  length  of  governing  the 
present  case :  for  in  the  case  referred  to,  as  Lord  Hakdwioke,  observes,  '<  it  is 
uncertain  whether  the  insured  will  receive  anything  or  not;  and  if  anything 
be  recovered,  he  must  have  an  allowance  for  his  expenses  in  recovering  it." 
And  there  are  even  expressions  used  by  Lord  Hardwicke  in  giving  his  judg- 
r*'vil1  ™^°^  which  would  rather  *lead  to  the  inference,  that  if  the  money  had 
I-  -^  been  paid  out  of  court  to  Uie  owner  before  the  action  was  brought,  the 
jury  might  in  his  opinion  have  taken  notice  of  it,  and  it  might  have  been  de- 
ducted out  of  the  money  recovered  on  the  poli<7;  so  that  the  case  of  Pringle  v. 
Hartley  certainly  cannot  be  advanced  as  an  express  authority  that  an  abandon- 
ment was  necessary  here. 

The  case  of  Mitchell  and  Others  v,  Edie,  1 T.  R.  608,  carries  the  law  farther, 
and  indeed  almost  to  the  length  contended  for  in  the  present  case.  There,  the 
ffoods  were  sold  and  the  price  paid  into  the  hands  of  Gruden,  who  was  adopted 
by  the  assured  as  their  agent.  It  was  held  that  the  plaintiffs  were  not  entitled 
to  recover  for  a  total  loss,  because  they  had  not  abandoned  in  time.  Both  Mr. 
Justice  AsHHURST  and  Mr.  Justice  Buller  use  the  most  general  terms,  that 
in  all  cases  where  any  part  of  the  property  is  saved  the  assured  must  abandon. 
And  they  apply  that  rule  to  the  case  before  them,  where  the  goods  had  been 
sold  for  the  benefit  of  all. 

The  case  of  AUwood  v.  Henekell,  sittings  after  Michaelmas,  1795,  reported 
in  Park  on  Insurance,  280,  ffoea  to  the  full  extent  of  that  in  Atkins.  The  ship 
had  been  sold  under  the  order  of  the  Vice-Admiralty  Court  of  Antigua  by  a 
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prize  agent,  who  received  the  proceeds  and  was  to  pay  them  over  to  those  con- 
cerned, upon  payment  of  one-eighth  salvage  to  the  captors.  The  question  was 
Whether  the  abandonment  was  made  in  time :  and  it  was  thereupon  contended 
by  the  plaintiff,  that  admitting  there  was  no  abandonment,  yet  as  the  property 
had  been  absolutely  sold  and  converted  into  money  before  the  parties  knew 
where  the  ship  was  taken  to,  the  loss  was  absolutely  total  in  its  nature,  and 
therefore  tbere  was  no  occasion  for  an  abandonment.  Lord  Kenton,  though  he 
did  not  give  any  decided  opinion  on  *the  point,  said  he  inclined  to  think  ri^^AQi 
<'  that  an  abandonment  was  necessary,  and  that  the  case  was  the  same  as  ■-  -' 
if  the  property  had  remained  in  specie  at  Antigua,  and  had  not  been  sold." 
And  as  the  plaintiff  recovered  upon  the  footing  of  an  average  lots  only,  it 
would  seem  that  Lord  Kenton's  opinion  was  acquiesced  in. 

The  next  cose  in  order  of  time  is  that  of  Hodgson  v,  Blakiston,  38  G-.  3| 
(Park  on  Insurance,  281,  n.)  before  the  same  noble  and  learned  Judge,  and  this, 
like  the  last,  though  a  nisi  prius  decision  only,  is  a  case  directly  in  point,  that 
a  notice  of  abandonment  is  necessary  though  the  ship  and*  cargo  have  been 
sold,  and  converted  into  money,  at  the  time  when  the  notice  of  the  loss  is 
received.  The  opinion  of  JiOrd  Kenton  in  this  case  must  have  been  assented 
to  as  law  at  the  time,  as  no  motion  appears  to  have  been  made  to  set  the  verdict 
aside.  And,  indeed,  the  case  itself  is  cited  and  relied  upon  as  authority  by  the 
Court  of  Common  Pleas  in  their  judgment  upon  the  case  of  Read  t;.  Bonfaam, 
8  Brod.  &  Bingh.  147.  That  case  again  is  a  distinct  and  direct  authority  upon 
the  present  point.  In  that  case,  the  ship  had  been  sold,  and  the  money  paid 
to  the  captain,  and  after  a  verdict  for  the  plaintiff  for  a  total  loss,  a  new  trial 
was  moved  for  on  the  ground  that  the  sale  of  the  ship  was  not  necessary,  and 
that  the  abandonment  had  not  been  made  in  time:  the  Court,  however,  re* 
fused  to  grant  a  new  trial  on  either  point,  though  Mr.  Justice  Richardson 
wished  both  to  be  reconsidered  by  the  jury.  But  it  is  evident  from  the  report, 
that  it  was  assumed  as  an  undoubted  principle  by  the  whole  Court,  that  aban- 
donment was  necessary  in  that  case;  the  dissent  of  Mr.  Justice  Righa&dson 
as  to  the  lime  of  the  abandonment  making  the  inference  still  more  strong,  that 
in  the  judgment  of  the  whole  Court  an  abandonment  was  necessary.  And  this 
statement  of  '''the  case  of  Read  v.  Bonham  removes  in  some  degree  the  r^rgioi 
weight  of  the  judgment  of  Mr.  Justice  Batlet  in  the  case  of  Cambridge  ^  ^ 
V,  Anderton,  as  reported  in  1  Carrington  &  Payne's  Rep.  215,  in  note,  in  which  Mr. 
Justice  Batlet  is  made  to  say,  "  I  take  the  legal  principle  to  be,  that  if  by  any 
perils  within  the  policy,  the  ship  ceases  to  retain  the  character  of  a  ship,  the  party 
may  sell  her,  and  recover  as  for  a  total  loss,  without  any  abandonment.'^  For 
Mr.  Justice  Batlet  proceeds  to  cite  the  case  of  Read  v.  Bonham,  as  an  autho- 
rity in  support  of  his  opinion,  which  case,  although  certainly  an  authority  for 
the  position  that  a  sale  of  the  ship  in  case  of  urgent  necessity  is  justifiable, 
and  constitutes  a  total  loss,  is  no  authority  for  the  position  that  abandonment 
is  unnecessary  in  that  event,  but  an  authority  the  other  way.  The  case  is  after- 
wards reported  in  banc,  2  B.  &  Cres.  697.  Again,  the  case  of  Parry  o.  Aber- 
dein,  9  B.  &  C.  411,  is  one  that  bears  a  strong  resemblance  to  the  present:  the 
goods  having  been  sold,  as  here,  for  the  benefit  of  those  concerned.  But,  in 
that  case,  there  had  been  an  abandonment,  upon  which  Lord  Tenterdsn  relies 
strongly  in  various  parts  of  his  judgment.  And  as  to  the  case  of  Manning  «. 
Nun  ham,  upon  which  considerable  reliance  was  placed  by  the  defendants,  and 
in  which  it  was  supposed  the  plaintiffs  had  recovered  without  an  abandonment, 
upon  reference  to  the  report  of  that  case  in  3  Dougl.  180,  it  appears  an  aban- 
donment had  been  made. 

The  necessity  of  abandonment,  therefore,  in  the  present  case,  so  far  as  it  stands 
upon  authority,  rests  on  the  generality  of  expression  used  in  all  the  early  cases, 
that  wherever  the  assured  claims  for  a  total  loss,  there  being  anything  saved, 
he  must  first  relinquish  to  the  underwriter  all  his  interest  in  what  remains. 
And  upon  the  express  authority  of  the  cases  above  referred  to, — *in  rmi^Ajn 
opposition  to  which  there  is  found  no  other  decided  case  than  that  of  I-        *' 
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Cambridge  v.  AndertoD,  so  that  tho  balance  of  authority  is  clearly  in  favor  of 
the  position  that  abandonment  is  necessary  in  the  present  case, — and  upon  prin* 
ciple,  if  the  matter  were  res  Integra,  we  should  come  to  the  same  conclusion. 
For  as  the  assured  in  no  case  is  bound  to  consider  the  lo^s  a  total  loss,  but  may 
always  take  what  is  saved,  and  recover  for  an  average  loss;  if  it  is  to  be  held 
that  abandonment  is  unnecessary  where  there  has  been  a  sale,  the  underwriter 
can  have  no  certainty  as  to  his  rights  or  his  liabilities  before  the  assured  deter- 
mines his  election  by  bringing  the  action  for  a  total  loss.  This  uncertainty  in 
itself,  and  if  no  other  consequence  follows,  is  highly  prejudicial  to  the  under- 
writer ;  it  may  be  further  prejudicial  in  its  direct  consequences ;  agents  may  fail 
in  whose  hands  the  proceeds  are  left;  the  rate  of  exchange  may  alter  where 
delay  in  procuring  the  remittance  of  the  price  has  taken  place ;  and,  still  fur- 
ther, the  right  of  the  underwriter  to  dispute  the  validity  of  the  sale  with  the 
purchaser  of  the  ship  or  cargo,  upon  the  ground  of  fraud,  might,  by  the  inter- 
vention of  time,  .be  impaired  or  entirely  defeated. 

As  notice  of  abandonment,  therefore,  under  the  circumstances  of  this  case, 
is  an  act  of  no  difficulty  to  the  assured ;  of  great  service  to  the  underwriter ; 
as  it  is  well  calculated  to  prevent  fraud ;  as  it  is  consistent  with  the  general 
understanding  which  has  prevailed  in  practice,  and  is  sanctioned  by  the  autho- 
rity of  decided  cases, — we  think  it  was  a  necessary  preliminary  to  the  plaintiflTs 
right  to  sue  for  a  total  loss  in  the  present  case ;  and,  therefore,  for  want  of 
such  notice  of  abandonment,  we  give  our  judgment  for  the  defendant. 

Judgment  for  defendant. 


[*545]  *BARNE8  v.  JACKSON  and  Two  Others.    Jan.  31. 

In  qnare  impedit  the  writ  was  returnable  Jan.  8,  1834.  Defendants  appeared  Jan.  11, 
1834.  Plaintiff  declared  Jan.  10,  1835.  The  Court  set  aside  the  declaration  as  too 
late. 

Q0ARE  IMPEDIT  agaiust  three.  The  writ  was  returnable  on  the  8th  of 
January,  1834,  and  two  of  the  defendants  appeared  on  the  11th  of  January, 
1834. 

The  sheriff  having  returned  nihil  as  to  Jackson  the  incumbent,  an  alias  quare 
impedit  was  issued,  returnable  April,  15th,  1834,  on  which  alias  writ  he  was 
summoned  and  appeared. 

The  declaration,  in  quare  impedit,  not  having  been  delivered  till  the  10th  of 
January,  1835, 

A  rule  nisi  was  obtained,  calling  on  the  plaintiff  to  show  cause  why  the  de- 
claration should  not  be  set  aside  for  irregularity,  on  the  ground  that  the  writ  on 
which  two  of  the  defendants  had  appeared,  was  returnable  more  than  a  year 
before  the  declaration  was  delivered.  R.  Hil.  2  W.  4,  No.  35 ;  Worley  v.  Lee, 
2  T.  R.  112 ;  Cooper  v.  Nias,  3  B.  &  Aid.  272. 

Coleridge f  Serjt.,  showed  cause.  The  rules  of  Hil.  2  W.  4  do  not  apply  to 
real  actions,  among  which  quare  impedit  must  be  classed,  but  only  to  those 
kinds  of  action  in  which  the  Courts  have  concurrent  jurisdiction ;  the  express 
object  of  the  rules  being  to  render  the  practice  uniform.  But  the  practice  of 
declaring  within  a  year  from  the  return  of  the  writ,  can  only  be  applicable  to 
personal  actions ;  Bulleb,  J.,  in  propounding  the  rule  (2  T.  R.  112),  does  not 
advert  to  real  actions ;  and  it  is  altogether  incompatible  with  the  delay,  which, 
in  those  actions,  was  allowed  by  way  of  essoin. 

rutfiiai  *Then,  the  impossibility  of  serving  the  incumbent  with  the  other 
*-  ^  defendants,  affords  a  reason  for  the  delay,  sufficient  to  induce  the  Court 
to  give  the  plaintiff  time  to  declare  till  April :  Wynn  v.  Bellman,  6  Taunt.  122. 

At  all  events,  the  plaintiff  may  abandon  his  writ  as  to  two  of  the  defendantSi 
and  declare  against  the  incumbent  alone :  Christie  v.  Walker,  1  Bingh.  48. 

Wilde  and  Bampasj  Serjts.,  and  Bere  in  support  of  the  rule.    First,  quare 
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impedit  in  not  a  real,  but  a  niized  action :  Eaton  v,  Sontbby,  WiUes,  131 ; 
Com.  Dig.  Qa.  Imp. ;  Yin.  Abr.  Presentation.  The  plaintiff  seeks  to  recoTer 
only  the  next  turn,  which  is  a  chattel  interest  that  passes  to  executors :  Mire- 
house  V.  Sennell,  8  Bingb.  490. 

But  if  this  be  deemed  a  real  action,  the  rule  in  Worley  v.  Lee  is  laid  down 
without  qualification,  and  must  be  held  to  embrace  real  as  well  as  personal 
actions.  Originally,  the  practice  in  both  was  the  same,  and  continued  so  except 
where  it  was  altered  by  statute :  Booth's  Suit  at  Law ;  Gilb.  Hist  Com.  Law, 
11,  12,  26,  33,  34,  38,  39.  And  a  real  action  could  not  be  indefinitely  pro- 
longed by  essoins,  for  the  demandant  procured  from  the  Court  a  dies  datns*  to 
count.  By  the  statute  of  Marlebridge  it  is  provided,  that  **  in  a  pica  of  dower, 
that  is  called  unde  nihil  habet,  from  henceforth  four  days  shall  be  given  in  the 
year  at  least,  and  more  if  conveniently  it  may  be,  so  that  they  shall  have  five  or  aix 
days  at  the  least  in  the  year.  In  assizes  of  darrein  presentment,  and  in  a  plea  of 
quare  impedit,  of  churches  vacant,  days  shall  be  given  from  fifteen  to  fifteen,  or 
from  three  weeks  to  three  weeks,  as  the  place  shall  happen  to  be  nearer  far.  And  in 
a  plea  of  quare  impedit,  if  the  disturber  come  not  at  the  first  day  that  be  is  suin- 
moned,  nor  cast  no  essoin,  then  he  shall  be  attached ^t  another  day ;  at r^^ei-'i 
*which  day,  if  he  come  not,  nor  cast  no  essoin,  he  shall  be  distrained  by  the  I-  ^  -' 
great  distress  above  given  ;  and  if  ho  come  not  then  by  his  default  a  writ  shall 
go  to  the  bishop  of  the  same  place  that  the  claim  of  the  disturber  for  that  time 
shall  not  be  prejudicial  to  the  plaintiff;  saving  to  the  disturber  of  bis  right  at 
another  time,  when  he  will  sue  therefore."  And  Lord  Coke  says,  <'  in  a  quare 
impedit,  or  darrein  presentment,  an  essoine  de  service  le  roy,  ad  terram  sanctami 
or  ultra  mare  lyeth  not  for  doubt  of  the  laps."    2  Inst.,  c.  12,  p.  125. 

Then,  as  to  the  plaintiffs  not  having  been  able  to  serve  the  incumbent,  in  an 
action  against  several  defendants,  where  some  appear,  and  others  are  not  served, 
the  plaintiff  must  take  out  a  rule  for  time  to  declare,  if  he  would  avoid  a  non 
pros,  for  not  declaring  in  due  time :  Sykes  v,  Bawcns,  2  N.  R.  404 ;  Morton  9. 
Orey,  9  B.  &  C.  544.  In  Christian  t;.  Walker,  the  chief  question  was,  as  to  the 
regularity  of  a  declaration  delivered  by-the-by,  before  the  delivery  of  a  decla- 
ration in  chief.  Our.  adv.  vulL 

TiNDAL,  C.  J.  This  rule  calls  upon  the  plaintiff  to  show  cause  why  the  de* 
daration  against  the  three  defendants  should  not  be  set  aside  for  irregularity, 
on  the  ground  that  the  writ  of  quare  impedit,  upon  which  two  of  the  defen- 
dants had  been  duly  summoned  and  had  appeared,  had  been  returnable  for  more 
than  a  year  before  the  declaration  was  delivered.  The  writ  of  quare  impedit,  upon 
which  the  two  defendants  were  summoned,  was  returnable  on  the  8th  of  January, 
1834;  the  defendants  appeared  thereon  on  the  11th  of  January,  1834;  and 
the  sheriff  having  returned  nihil  as  to  the  third  defendant,  Jackson  the  incum- 
bent, an  alias  quare  impedit  was  issued,  returnable  on  the  15th  of  April,  r*c4Q'i 
*on  which  alias  writ  he  was  summoned  and  appeared.  The  declaration  in  I-  ^ 
quare  impedit  was  not  delivered  until  the  10th  of  January,  1835. 

One  ground  upon  which  the  motion  was  urged,  was  the  new  rule  of  Court  of 
Hilary  term,  2  W.  4,  No.  35.  But  we  think  those  rules  do  not  extend  to  real 
actions,  but  to  such  proceedings  only  in  which  the  three  Courts  of  Westminster 
exercise  a  concurrent  jurisdiction.  However,  the  ground  principally  relied  on, 
is  the  general  rule  of  law,  by  which  a  plaintiff  must  declare  within  twelve 
months  after  the  return  of  the  writ.  This  is  laid  down  by  Buller,  J.,  in  2  T. 
R.  112,  as  an  acknowledged  rule  of  practice  :  not  that  the  defendant  oan  sign 
any  judgment  of  non  pros,  for  not  declaring,  for  no  such  judgment  can  be 
signed  until  after  a  demand  of  declaration  ;  but  that  after  the  lapse  of  a  twelve* 
month  from  the  return  of  the  writ  the  delivery  of  the  declaration  comes  too 
kte.  The  same  rule  is  admitted  in  3  T.  B.  123,  and  in  9  B.  &  C.  544.  In 
Cooper  V,  Nias,  3  Barn.  &  Aid.  272,  the  question  arises,  whether  the  twelve- 
month is  to  be  calculated  from  the  return  day  of  the  writ,  or  the  time  of  the 
appearance ;  the  Court  say, — «  The  rule  is,  if  the  plaintiff  does  not  deekre 
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within  a  year  after  the  return  day  of  tke  writ,  he  is  out  of  Govrt  The  safest 
coarse  is  to  reckon  the  twelve  months  from  the  return  day  :  the  time  given  to 
put  in  and  perfeet  hail  is  merely  matter  of  indulgence."  No  case  appears  by 
which  this  rule  has  been  shown  to  be  applied  to  real  actions ;  but,  at  the  same 
time,  no  distinction  is  made  in  the  books  between  them  ;  and  the  rale,  in  prin- 
ciple, applies  equally  to  actions  of  all  kinds :  the  object  being,  that  suits  should 
not  be  kept  alive  an  unreasonable  time  after  the  parties  are  in  Court ;  and  if 
the  demandant  is  not  bound  to  declare  within  one  year,  there  seems  no  reason 
r*5491  ^^^  ^^  should  not  be  at  liberty  *to  do  so  for  an  indefinite  period.  The 
I-  ^  plaintiff  or  demandant  is  not  injured  by  this  rule :  for  if  he  has  any 
reason  for  not  declaring,  as  on  account  of  all  the  parties  not  being  brought  into 
Court,  it  is  the  very  constant  course  to  apply  for  time  to  appear  against  those 
who  have  appeared. 

We^  therefore,  think  the  plaintiff  is  out  of  Court  as  to  the  two  defendants 
who  appeared  under  the  original  writ,  and  that  the  declaration  is  irregular  as  to 
them,  and  must  be  set  aside ;  but  as  to  the  defendant  Jackson,  who  appeared 
upon  a  writ  returnable  in  April,  the  plaintiff  is  in  time  to  declare,  and,  as 
against  him,  the  proceedings  may  go  on. 


BOWEK  V.  BILL  and  Another.    Jan.  81. 

DefeDdaDts  baring  erected,  on  tbeir  own  premises,  a  permanent  obstnietion  to  a  nari- 
gable  drain  leading  flrom  a  river  through  defendants*  premises  to  plaintiff's  close, 
Ueld,  that  an  action  lay  for  the  plaintiff,  notwithstanding  the  portion  of  the  drain 
which  passed  through  the  plaintiff's  close  had  for  sixteen  years  been  completely  choked 
up  with  mud. 

Thb  plaintiff  declared,  that  before  and  at  the  time  of  the  committing  of  the 
grievances  by  the  defendants  as  hereinafter  mentioned,  the  plaintiff  was,  and 
from  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  of  a  certain  close 
of  land,  with  the  appurtenances,  situated  in  the  county  of  Warwick ;  and  by 
reason  thereof,  during  all  the  time  aforesaid,  ought  to  have  had,  and  still  of  right 
ought  to  have,  a  certain  way  from  the  said  close  of  the  plaintiff,  unto  and  along 
a  certain  stream  or  watercourse  in  the  county  aforesaid,  unto  and  into  a  certain  pub- 
lic navigable  river,  called  the  river  Nene,  in  the  county  aforesaid,  and  so  back  again 
r*5501  ^^^^  *^^^  ^™^  "^^^  ^^^  ^"^  along  the  said  stream  or  watercourse,  and 
I-  ^  from  thence  unto  the  said  last-mentioned  close  of  the  plaintiff,  for  himself 
and  his  servants  to  go,  return,  pass  and  repass  in  boats  every  year,  and  at  all 
times  of  the  year,  at  his  and  their  free  will  and  pleasure  :  yet  the  defendants, 
well  knowing  the  premises,  but  contriving,  and  wrongfally  and  unjustly  intend* 
ing  to  injure  and  prejudice  the  plaintiff  in  that  respect,  and  to  deprive  him  of 
the  use  and  benefit  of  his  said  way,  whilst  the  plaintiff  was  so  possessed  of  his 
close,  with  the  appurtenances  aforesaid,  and  so  entitled  to  the  said  way,  to  wit| 
on  the  1st  of  January,  1830,  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  the  commencement  of  this  suit,  in  the  county  aforesaid, 
wrongfully  and  injuriously  obstructed  the  said  way.  Bv  means  whereof,  the 
plaintiff  could  not,  during  the  time  aforesaid,  nor  can  he  have  or  enjoy  his  said 
way  as  he  of  right  ought  to  have  done }  and  whereby  also  the  plaintiff  hath 
been,  and  still  is,  hindered  from  having,  enjoying,  and  occupying  his  said  close 
in  so  full  and  beneficial  a  manner  as  he  otherwise  would,  and  of  right  ought 
to  have  done ;  to  wit,  at,  &c. 

At  the  trial  before  Taunton,  J.,  last  Northampton  assizes,  it  appeared  that 
a  drain  or  watercourse  passed  from  the  river  Nene,  through  the  defendants' 
doses  up  to  a  close  of  the  plaintiff:  that  the  drain  was  navigable  from  the  river 
up  to  the  defendants'  closes,  and  had  formerly  been  navigable  up  to  the  plaintiflTs 
dose ;  but  for  the  last  sixteen  years,  the  accumulation  of  mud  in  the  drain 
between  the  plaintiff's  dose  and  the  defendants'  had  been  so  great,  that  no 
barge  could  pass  along  that  part  of  it.    Under  these  circumstances,  the  de- 
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fendante  had  recently  erected,  on  their  own  land,  a  bridge  over  the  drain,  and 
a  tunnel  across  it,  under  the  bridge,  just  below  the  accumulation  of  mud,  in 
such  a  manner  as  to  render  any  passage  up  to  the  mud  impracticable. 

*In  answer  to  a  question  proposed  bj  the  learned  Judge,  the  j^^r^^ciii 
found, — ^*  That  before  the  erection  of  the  bridge  and  tunnel  by  the  de-  *-  ^ 
fendants,  the  passage  was  obstructed,  so  that  the  plaintiff  could  not  have  the 
use  of  it ;"  and  upon  this  finding,  a  verdict  was  directed  to  be  taken  for  the 
defendants. 

Adams f  Serjt.,  pursuant  to  leave  reserved  at  the  trial,  obtained  a  rule  nisi  to 
set  aside  this  verdict  and  enter,  instead,  a  verdict  for  the  plaintiff,  or  to  have  a 
new  trial,  on  the  ground  that,  upon  the  evidence  in  the  cause,  the  plaintiff  was 
entitled  at  least  to  nominal  damages ;  his  right  to  the  watercourse  and  the  value 
of  his  property  being  affected  by  the  impossibility  of  retrieving  the  navigation 
to  his  premises  if  a  permanent  obstruction  were  allowed  to  exist.  In  order  to 
sustain  an  action  for  the  asserUon  of  a  right,  it  is  not  necessary  that  the  party 
should  have  incurred  pecuniary  damage :  Marzetti  v.  Williams,  1 B.  &  Adol.  415. 

Hill  and  MiUevj  who  showed  cause,  contended,  that  as  the  plaintiff,  in  conse- 
quence of  the  accumulation  of  mud  upon  his  own  premises  and  between  them 
and  the  defendants',  was  never  in  a  position  to  be  obstructed  by  any  act  of  the 
defendants'  on  the  drain,  he  could  not  recover  even  nominal  damages  for  that 
which  was  no  injury,  or  if  an  injury,  was  occasioned  in  a  great  measure  by  his 
own  neglect :  Com.  Dig.  Action  on  the  Case,  B.  4 ;  for  a  party  who  brings  case 
must  have  justice  on  his  side  :  Bird  v,  BAudall,  3  Burr,  1345.  In  like  manner, 
a  commoner  cannot  maintain  an  action  where  the  lord  of  the  manor  is  defendant, 
unless  a  specific  injury  has  been  sustained :  1  Wms.  Saund.  b.  note,  346.  The 
plaintiff,  here,  unless  he  has  incurred  some  damage,  cannot  sue  ^^^r^c^t^crx 
"^'defendants  for  an  act  done  on  their  own  soil ;  that  act  not  being  neces-  L  -■ 
sarily  injurious  to  the  plaintiff's  reversion  :  Baxter  v,  Taylor,  4  B.  &  Adol.  72. 
In  Williams  v.  Morland,  2  B.  &  C.  910,  a  plaintiff  alleged  in  his  declaration 
that  he  was  possessed  of  a  messuage  and  premises,  and  by  reason  thereof  entitled 
to  the  use  of  a  stream  of  water  running  through  the  premises,  for  supplying 
the  same  with  water ;  that  defendant  erected  a  dam  higher  up  the  stream,  and 
thereby  prevented  the  water  from  running  in  its  course,  in  its  usual  calm  and 
smooth  manner,  whereby  the  water  ran  in  a  different  channel,  and  with  greater 
violence,  and  injured  the  banks  and  premises  of  the  plaintiff:  on  issue  joined 
on  a  plea  of  not  guilty,  the  jury  found  that  the  plaintiff's  banks  and  premises 
were  not  injured  by  the  dam  erected  by  the  defendant,  but  added,  that  de* 
fendant  had  no  right  to  stop  the  water  in  the  summer-time :  the  Judffc  ordered 
the  verdict  to  be  entered  for  the  defendant ;  and  it  was  held,  that  the  verdict 
was  right;  for  flowing  water  was  publici  juris,  and  an  individual  could  only 
acquire  a  right  to  it  by  appropriating  so  much  of  it  as  he  required  for  a  bene- 
ficial purpose :  and  therefore  the  plaintiff  could  not  recover  damages  for  the 
mere  erection  of  a  dam,  but  was  bound  to  allege  and  prove  that  he  had  sus- 
tained an  injury  from  the  want  of  a  sufficient  quantity  of  water. 

AdafM  and  Humfrey^  in  support  of  the  rule.  In  Williams  o.  Morland 
nothing  was  done  by  the  defendant  that  could  affect  the  plaintiff's  title.  In 
the  present*  case,  if  the  plaintiff  were  to  acquiesce  in  the  obstruction  erected 
between  his  own  premises  and  the  river,  his  title  to  navigate  the  watercourse 
could  in  a  few  years  be  lost.  His  right  to  a  common  benefit  from  the  channel 
^cannot  be  disputed  :  Mason  v.  Hill,  5  B.  &  Adol.  16, 24.  But  a  perma-  r^'co-i 
nent  obstruction  tends  to  impair  his  title,  and  therefore  is  an  injury  for  ^  ^  ^ 
which  he  is  entitled  to  damages.  Our,  adv.  vttlL 

TiNDAL,  C.  J.  This  question  comes  before  us  on  a  motion  for  a  rule  to  set 
aside  a  verdict  entered  for  the  defendants  by  the  direction  of  the  learned  Judge; 
and  the  motion  is  made,  on  the  ground  that  the  finding  of  the  jury,  on  certain 
points  left  to  them,  does  not  warrant  such  verdict ;  and,  at  all  events,  that, 
upon  the  evidence  given  in  the  cause^  the  verdict  ought,  properly,  to  have  been 
found  for  the  plaintiff. 
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The  plaintiff  declared  in  case;  stating  in  his  declaration,  that  he  was  pos- 
sessed of  a  close,  and  entitled  to  a  right  of  way  from  the  said  close  along  a 
certain  drain  or  watercourse,  unto  and  into  a  public  navigable  river  called  the 
Nene,  and  so  back  again,  for  himself  and  his  servants  to  go,  return,  pass,  and 
repass  in  boats,  at  his  free  will  and  pleasure;  and  the  plaintiff  then  assigns  as  a 
grievance,  that  the  defendants,  knowing  the  premises,  wrongfully  and  inju- 
riously obstructed  the  said  way,  by  means  whereof  the  plaintiff  could  not  enjoy 
it  as  he  of  right  ought  to  do.  At  the  trial,  the  jury,  in  answer  to  a  question 
proposed  to  them  by  the  learned  Judge,  found,  <<  that  the  passage  was  ob- 
structed before  the  erection  of  the  bridge  and  tunnel  by  the  defendants"  (which 
was  the  act  complained  of),  '^so  that  the  plaintiff  could  not  have  the  use  of  it  :'* 
and  upon  this  finding  of  the  jury,  the  learned  Judge  directed  the  verdict  to  be 
found  for  the  defendants. 

It  appeared,  upon  the  evidence,  that  the  plaintiff's  dose  and  premises  were 
at  the  further  end  of  the  drain  or  watercourse;  and  that  the  defendants'  pre- 
r*5541  ™^^^'  *upon  which  the  obstruction  was  erected,  were  situated  between 
L  -^  the  plaintiff's  premises  and  the  river  Nene ;  and  it  further  appeared, 
that  the  accumulation  of  mud  in  the  drain  between  the  plaintiff's  close  and 
the  defendants'  premises  had  been  so  great,  and  was  so  great  at  the  time  of  the 
erection  of  the  bridge  and  tunnel  by  the  defendant,  that  for  the  last  sixteen 
years,  no  barge  could  navigate  or  pass  along  that  part  of  the  drain  or  water- 
course ;  and  that  the  defendant  had  erected  the  bridge  and  tunnel  across  the 
drain  at  his  own  premises,  just  below  the  accumulation  of  mud,  in  such  man- 
ner as  to  render  any  passage  through  the  bridge  and  tunnel,  even  if  the  mud 
had  been  removed,  altogether  impracticable.  And  the  question  raised  before 
us  has  been,  whether,  in  this  state  of  circumstances,  there  was  such  an  obstruc- 
tion of  the  right  of  passage  along  the  watercourse,  as  can  form  the  ground  of 
an  action  against  the  defendants.  But  we  think  the  right  to  the  verdict,  in  this 
ease,  may  &  decided  upon  a  narrower  ground.  The  right  of  navigating  through 
the  drain  or  watercourse,  from  the  plaintiff's  close  to  the  Nene  and  back  again, 
is  equally  a  right  to  navigate  through  the  drain  from  the  river  Nene  to  the 
plaintiff's  close  and  back.  And  upon  the  evidence  in  this  case,  if  the  plaintiff 
should  endeavor  to  pass  with  a  boat  or  barge  from  the  river  Nene  to  his 
jwemises,  he  would  be  prevented,  by  the  defendants'  erection,  from  even  arriving 
so  far  up  the  drain  as  to  reach  the  impediment  created  by  the  mud.  The  plain- 
tiff, therefore,  would,  in  the  strictest  construction  of  the  words  in  the  declara- 
tion, ^'be  prevented,  by  the  defendants'  obstruction,  from  enjoying  his  way,  as 
he  of  right  ought  to  do ;"  for  he  could  not  get  so  near  his  premises,  as,  but  for 
the  erection  of  the  tunnel,  he  might  have  done.  And  although  this  would,  in 
&ct,  be  but  a  very  small  prevention  of  the  exercise  of  his  rignt,  yet  it  is  the 
.^.  c  _  "^principle  on  which  we  are  to  decide,  and  not  the  particular  state  of 
I-  -I  facts  which  apply  to  the  present  case;  for  if  the  obstruction  had  been  at 
the  very  mouth  of  a  drain,  and  the  accumulation  of  mud  had  commenced 
several  miles  up,  and  close  to  the  plaintiff's  close,  the  same  argument  would 
have  applied ;  in  which  case,  it  is  obvious  that  the  damage  to  the  plaintiff,  by 
such  an  intervening  obstruction,  might  have  been  very  great.  Upon  this 
ground,  therefore,  we  think  the  case  must  go  down  to  another  jury,  unlesTit  is 
consented  that  he  should  take  a  verdict  with  nominal  damages  only. 

But,  independently  of  this  narrower  ground  of  decision,  we  think  the  erec- 
tion of  the  tunnel  is  in  the  nature  of,  and,  until  removed,  is  to  be  considered, 
as,  a  permanent  obstruction  to  the  plaintiff's  right,  and  therefore  an  injury  to 
the  plaintiff,  even  though  he  receive  no  immediate  damage  thereby.  The  right 
of  the  plaintiff  to  this  way  is  injured,  if  there  is  an  obstruction  in  its  nature 
permanent.  If  acauiesced  in  for  twenty  years,  it  would  become  evidence  of  a 
renunciation  and  abandonment  of  the  right  of  way.  That  is  the  ground  upon 
which  a  reversioner  is  allowed  to  bring  his  action  for  an  obstruction,  appa* 
rently  permanent,  to  lights  and  other  easements  which  belong  to  the  premises : 
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Jesser  v.  Gifford,  4  Borr.  2141.  The  plaintiff's  premises  would  sell  for  leas 
wbilst  the  tiiDDel  is  in  ezistenoe,  if  now  put  up  to  sale.  And,  indeed,  there 
seems  no  legal  ground  upon  which  the  facts  relied  on  hy  the  defendants  oaa 
oonstitute  an  answer  to  the  charge  upon  the  record.  As  a  plea  of  denial  of  the 
charge,  thej  would  not  support  it ;  for  the  tunnel  was  erected  hj  the  defendants, 
and  the  erection  is  such  as  effectually  to  prevent  barges  from  passing  throagh 
it,  whether  they  can  come  up  to  it  or  not.  Again,  if  put  upon  the  record  as  m 
plea  in  bar,  *they  would  amount  to  a  confession  of  the  charge  without  p^rk^-i 
being  an  avoidance ;  for  it  is  no  excuse  to  the  defendants,  that  the  ■-  ^  -* 
plaintiff  has  voluntarily  suffered  an  accretion  of  the  mnd,  which  he  might  re> 
move  at  any  time  when  he  thought  fit.  The  voluntary  suspension  by  the  plain- 
tiff of  his  exerdse  and  enjoyment  of  a  right,  can  form  no  justification  to  the 
defendants  for  preventing  him  from  the  possibility  of  enjoying  it. 

Upon  the  more  general  ground,  therefore,  that  the  erection  of  the  bridge  and 
tunnel  is  an  immediate  injury  to  the  plaintiff,  by  putting  his  right  into  baaard, 
and  by  preventing  the  actual  enjoyment  of  it  whenever  he  thinks  fit  to  resume 
it,  independently  of  the  narrower  ground  on  which  we  first  relied,  we  think 
this  action  maintainable ;  and  that  the  rule  for  a  new  trial  must  be  made 
absolute.  ^  Rule  absolute. 


WELLS  V.  PEARCY.    Jan.  31. 

By  a  local  act  all  rights  of  common  whaterer  in  B.  were  extiDgaished ;  the  wastes  were 
dinded ;  the  owners  of  allotments  were  directed  to  inclose,  and  authoriied  to  distrain 
the  cattle  of  strangers  trespasstng.  No  fence  having  been  made,  held,  that  the  owner 
of  an  allotment  in  B.  could  not  distrain  cattle  which  had  strayed  into  his  allotment 
from  a  common  in  W.,  in  pursuance  of  an  alleged  right  of  common  pur  cause  de  ricin- 
age  in  the  inhabitants  of  W. 

Replevin  for  horses.  The  defendant  avowed,  that  before  and  at  the  time 
of  making  the  act  of  parliament  thereinafter  mentioned,  and  affixing  the  notiee 
on  the  church  door  of  the  parish  church  of  the  parish  of  Bepton,  under  and  by 
virtue  of  that  act,  as  thereinafter  mentioned,  and  from  thenoe  until  and  at  the 
time  when,  &c.,  in  the  declaration  mentioned,  he  was  the  occupier  of  a  certain 
cottage,  and  divers,  to  wit,  *three  acres  of  land  with  the  appurtenances,  PIC557-1 
situated  and  being  in  the  parish  aforesaid ;  that  he,  and  all  those  who  ^  -* 
before  him  had  successively  occupied  the  said  cottage  and  land  with  the  appur- 
tenances, for  and  during  the  full  period  of  thirty  years  next  before  the  time  of 
affixing  such  notice  in  writing  as  thereinafter  mentioned,  as  such  occupiers, 
without  interruption,  and  claiming  right  thereto,  had  used  and  actually  enjoyed, 
and  had  been  accustomed  to  have,  use,  and  enjoy,  and  of  right  ought  to  have 
had,  used,  and  enjoyed,  and  the  defendant,  as  such  occupier  of  the  said  cottage 
and  land  with  the  appurtenances  as  aforesaid,  at  the  time  of  affixing  the  said 
notice  in  writing  as  thereinafter  mentioned,  ought  to  have  had,  used,  and  en- 
joyed, for  himself  and  themselves  respectively,  so  occupying  as  aforesaid,  com- 
mon of  pasture  in,  upon,  and  throughout  the  said  close  in  which,  &c.,  for  all 
his  and  their  commonable  cattle,  levant  and  oouohant,  in  and  upon  the  said 
cottage  and  land  with  the  appurtenances,  every  year,  at  all  times  of  the  year, 
as  to  the  said  cottage  and  land  with  the  appurtenances  belonging  and  apper- 
taining. That  the  defendant,  so  being  snob  occupier  of  the  said  cottage  and 
•land  with  the  appurtenances,  and  so  entitled  to  such  right  of  common  as  afore- 
said, by  a  certain  act  of  parliament  made  before  the  said  time  when,  &c.,  that 
is  to  say,  at  the  parliament  of  our  lord  the  now  King,  at  a  session  thereof 
holden  at  Westminster  in  the  third  year  of  his  reign,  intituled  ''  An  act  for 
inclosing  lands  in  the  Parish  of  Bepton  in  the  County  of  Sussex,"  it  was 
amongst  other  things  enacted,  that  it  should  be  lawful  for  a  certain  oommis- 
sioner  in  the  said  act  named,  and  he  was  thereby  authoriied,  at  any  time  or 
times  before  the  execution  of  his  award  as  in  the  said  act  mentioned,  by  notice 
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in  writing  under  his  hand  to  be  affixed  on  the  principal  outer  door  of  the  parish 
church  of  Bepton,  on  some  Sunday  previons  to  divine  service,  to  order  and 
r*5581  *^^'^^  ^^  ^'  ^°y  P*^  ^^  ^^^  rights  of  common  in,  over,  or  upon  the 
I-  ^  said  common  called  Bepton  Common,  and  the  wastes  and  waste  lands 
contiguous  or  belonging  thereto,  or  any  part  thereof,  to  be  extinguished,  or  the 
exercise  thereof  to  be  suspended,  for  and  during  such  time  as  should  be  ex- 
pressed in  such  writing ;  and  that  all  such  riff hts  of  common  as  the  said  com- 
missioner should  by  such  writing  order  and  direct  to  be  extinguished,  or  the 
exercise  thereof  to  be  suspended  as  aforesaid,  should,  from  the  time  of  affixing 
such  writing  on  the  said  church  door,  cease,  determine,  and  be  extinguished,  or 
the  exercise  thereof  be  suspended  accordingly,  any  law,  usage,  or  custom  to  the 
contrary  notwithstanding^:  that  if,  during  such  suspension,  or  after  such  extin- 
guishment of  such  rights  of  common,  or  other  rights  as  aforesaid,  any  of  the 
said  proprietors,  or  occupiers,  or  claimants  of  pasturage  and  common  rights 
there,  or  any  other  person  or  persons  whosoever,  should  permit  his,  her,  or  their 
cattle  or  sheep  to  go,  depasture,  or  feed  on  any  of  the  said  lands  or  grounds 
over  which  such  right  of  common  or  other  rights  should  be  extinguished  or 
suspended,  then  it  should  be  lawful  for  any  other  of  the  said  proprietors  or  oc- 
cupiers to  distrain  such  cattle  or  sheep  being  upon  such  lands  or  grounds  con- 
trary to  such  notice,  and  to  impound  the  same  until  such  person  or  persons  so 
offending  should  pay  to  the  person  or  persons  so  distraining  any  sum  not  less 
than  6s.,  nor  exceeding  lOs.,  for  each  head  of  cattle,  and  not  less  than  2s.,  nor 
exceeding  5s.,  for  each  sheep  so  distrained,  as  any  one  justice  of  the  peace  for 
the  said  county  of  Sussex  should  direct;  and  that  in  case  the  same,  with  all  the 
costs,  charges,  and  expenses,  should  not  be  paid  within  five  days  after  such 
impounding,  the  said  justice  was  thereby  authorized  and  empowered,  upon  proof 
of  such  o&nce  or  offences  having  been  committed,  and  nonpayment  of  the 
r*55d1  P^^^^^y  ^^  penalties  incurred,  to  cause  the  cattle  or  *sheep  so  distrained, 
^  -'or  such  of  them  as  he  should  think  fit,  to  be  sold  for  raising  and  payiuff 
the  penalty  or  penalties  incurred  as  aforesaid,  together  with  the  costs  and 
charges  attending  every  such  distress  and  sale ;  rendering  the  overplus,  if  any^ 
upon  demand,  to  the  owner  or  owners  of  such  cattle  or  sheep. 

That  the  said  act  of  parliament  having  been  so  made  as  aforesaid,  tfie  said 
commissioner  did,  after  the  making  of  the  said  act  of  parliament,  and  by  vir- 
tue and  in  pursuance  thereof,  and  before  the  said  time  when,  &c.,  and  before  the 
execution  of  his  award  in  the  said  act  mentioned,  by  notice  in  writing,  under  his 
hand,  bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  the  19th  of 
July,1883, — and  which  notice  was  duly  affixed  on  the  principal  outer  door  of  the 
said  parish  church  of  Bepton  aforesaid,  on  Sunday  the  21st  of  July,  in  the 
year  last  aforesaid,  previous  to  divine  service,^-order  and  direct  that  all  the 
rights  of  common  in,  over,  or  upon  the  said  common  called  Bepton  Common, 
and  waste  lands  contiguous  or  belonging  thereto,  should  be,  from  the  time  of 
affixing  the  said  writing  on  the  principal  outer  door  of  the  said  parish  church 
of  Bepton,  for  ever  thereafter  extinguished.  That  the  said  writing  having 
been  so  made  and  affixed  as  aforesaid,  all  rights  of  common  in,  over,  and  upon 
the  said  common  called  Bepton  Common,  and  the  wastes  and  waste  lands  con- 
tiguous and  belonging  thereto,  thereby  became  and  were  wholly  extinguished 
by  virtue  of  the  said  act  of  parliament.  That  the  close  in  which,  &o.,  called 
the  common,  otherwise  Bepton  Common,  and  the  said  common  in  the  said  act 
of  parliament  mentioned,  were  and  are  one  and  the  same  common,  and  not. 
other  and  different.  And  because  the  plaintiff  afterwards,  and  after  the  said 
rights  of  common  had  been  and  were  so  extinguished  as  aforesaid,  to  wit,  at 
the  said  time  when,  &c.,^rmitted  his  said  cattle  in  the  declaration  mentioned 
r*^601  *^^  ^^'  depasture,  and  feed,  and  because  the  same,  at  the  said  time  when, 
I-  -'Ac.,  were  on  the  said  close  in  which,  &c.,  depasturing  and  feeding 
there,  and  over  which  said  close  the  rights  of  common  had  been  so  extinguished 
as  aforesaid,  the  defendant,  as  such  occupier  as  aforesaid,  well  avowed  the 
taking  of  the  said  cattle  in  the  said  declaration  mentioned  in  and  upon  th« 
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said  close  in  which,  &o.,  as  just,  fto.,  as  for  and  in  the  name  of  a  distress,  by 
virtue  and  in  pursuance  of  the  said  act  of  parliament;  and  that,  the  defendant 
was  ready  to  verify,  wherefore  he  prayed  judgment,  and  a  return  of  the  said 
eattle,  &c. 

The  plaintiff  pleaded,  that  the  said  close,  in  which,  Ac.,  before  and  at  the 
said  time  when,  &c.,  and  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  was,  and  still  is,  contiguous  and  next  adjoining  to  a  certain  common 
or  waste  consisting  of  divers,  to  wit,  twenty  acres  of  waste,  situate,  lying,  and 
being  in  the  parish  of  Woolheding,  in  the  county  aforesaid,  called  Woolbeding 
Common,  and  had  never  been  separated  or  divided  from  the  said  last-mentioned 
common  called  Woolbeding  Common  by  any  inclosure,  hedge,  or  fence  what- 
ever, sufficient  to  prevent  cattle  from  time  to  time  feeding  and  depasturing  in 
the  said  common  or  waste  called  Woolbeding  Common  from  erring  or  escaping 
therefrom  into  the  said  close  in  which,  &c. ;  that  the  said  cattle,  from  time 
to  time,  during  all  that  time,  duly  put  on  the  common  called  Woolbeding  Com- 
mon, to  use  the  common  of  pasture  in,  upon,  and  throughout  the  said  common 
called  Woolbeding  Common,  from  time  immemorial  had  gone,  escaped,  and 
rambled,  and  had  been  used  and  accustomed  to  go,  escape,  and  ramble  therefrom 
into  the  said  close  in  which,  &c.,  and  to  intermix  there  and  feed  with  cattle 
from  time  to  time  feeding  on  the  grass  growing  in  and  usin^  the  common  of 
pasture  in,  over,  and  throughout  the  said  last-mentioned  ^close;  and  p^^j^i 
in  like  manner,  the  cattle  from  time  to  time,  during  all  that  time,  duly  ^  ^ 
put  in  the  said  close  in  which,  &c.,  to  use  the  said  common  of  pasture  in, 
upon,  and  throughout  the  said  close  in  which,  &o.,  from  time  immemorial  had 
gone,  escaped,  and  rambled,  and  had  been  used  and  accustomed  to  go,  escape, 
and  ramble  therefrom,  into  the  said  common  called  Woolbeding  Common,  and 
to  intermix  there  and  feed  with  cattle  from  time  to  time  feeding  on  the  grass 
growing  on  the  said  last-mentioned  common.  That  by  the  said  act  of  parlia- 
ment in  the  said  avowry  of  the  defendant  mentioned,  it  was,  amongst  other 
things,  enacted,  that  the  several  and  respective  allotments  to  be  made  in  the 
said  common  called  Bepton  Common  and  waste  lands  in  the  said  act  and  avowry 
mentioned,  after  the  division  thereof,  should,  within  twelve  calendar  months,  to 
be  com*puted  from  the  signing  and  sealing  the  award  of  the  said  commissioner 
in  the  said  act  and  avowry  mentioned,  or  within  a  shorter  space  of  time,  to  be 
computed  by  the  said  commissioner  either  before  or  after  the  execution  of  his 
award,  be  inclosed,  fenced,  and  divided,  either  by  hedges,  ditches,  or  otherwise, 
as  the  said  commissioner  should  direct :  all  which  said  inclosures  and  fences 
should  be  so  made,  planted,  and  guarded  by  and  at  the  proper  costs  and  charges 
of  the  respective  persons  to  whom  the  said  allotments  should  be  respectively 
made,  in  such  manner,  share,  and  proportion  as  the  said  commissioner 
should  in  and  by  his  award  direct.  That  the  said  close  in  which,  &c.,  had  not 
yet  been,  nor  was  it  at  the  said  time  when,  &c.,  inclosed,  fenced,  separated,  or 
divided  from  the  said  common  called  Woolbeding  Common  by  any  hedge,  ditch, 
or  otherwise,  sufficient  to  prevent  cattle  feeding  and  depasturing  in  the  said 
common  called  Woolbeding  Common  from  erring  or  escaping  therefrom  into  the 
said  close  in  which,  &c.  That  the  plaintiff  was  not,  nor  were  the  persons  hav- 
ing '''right  of  common  on  the  said  common  called  Woolbeding  Common,  pn^Q2^ 
nor  the  owners  or  occupiers  of  the  soil  thereof,  by  the  said  act,  or  by  the  >-  "-* 
award  of  the  said  commissioner,  or  otherwise,  directed,  obliged,  or  bound  to 
set  up  or  erect  any  inclosure,  hedge,  or  fence  whatsoever  between  the  said  close 
in  which,  &c.,  and  the  said  common  called  Woolbeding  Common,  or  to  separate 
or  divide  the  said  close  in  which,  &c.,  from  the  said  common  called  Woolbeding 
Common.  That  before  and  at  the  said  time  when,  &c.*  he  was  the  occupier  and 
lawfully  possessed  of  certain  land  and  premises,  situate  in  the  parish  of  Wool- 
beding aforesaid,  and  that  he  and  all  the  occupiers  of  the  said  land  and  premises, 
for  forty  years  last  past,  had  had  and  used,  and  of  right  ought  to  have  had 
and  Qsed,  and  still  of  right  ousht  to  have,  common  of  pasture  for  his  or  their 
commonable  cattle,  levant  and  oouchant;  apon  the  said  land  and  premisesi 


in,  oyer,  and  thronghont  the  said  oommon  called  W< 
year  and  at  all  times  of  the  jear,  at  their  free  will  an 
possessed  thereof,  he,  just  before  the  said  time  whe 
And  year  in  the  said  declaration  mentioned,  put  his  sai 
ration  mentioned,  the  same  being  then  and  there  his 
levant  and  oouchant  in  and  upon  tbe  said  land  and 
tenancesy  of  the  said  plaintiff,  into  the  said  Qommon 
iog  Common,  to  depasture  the  grass  there  then  grov 
common  of  pasture  there,  as  it  was  lawful  for  him  to  c 
and  the  said  cattle  remained  there,  using  the  said  oomn 
the  escape  thereof  hereinafter  mentioned.  That  the 
the  said  oommon  or  waste  called  Woolbeding  Commoi 
said,  and  tbe  said  close  in  which,  &c.,  so  being  and  1 
piBe/»q-i  ^^^  Qot  separated  or  divided  *therefirom  bj  anj 
I-  -*  sufficient  to  prevent  cattle  feeding  and  depast 
called  Woolbeding  Common  from  erring  or  escaping 
close  in  which,  &c.,  the  said  cattle  of  the  plaintiff  in  t 
just  before  the  said  time  when,  &c.,  to  wit,  on,  &c.,  ( 
without  the  knowledge  or  consent  of  tbe  plaintiff,  we 
out  of  the  said  common  or  waste  called  Woolbeding  Cc 
in  which,  &c.,  and  remained  and  continued  therein,  o 
without  the  knowledge  of  the  plaintiff,  until  the  defe 
had  or  could  have  any  notice  tbat  the  said  cattle  v 
which,  &c.,  to  wit,  at  the  said  time  when,  &c.,  of  his  owi 
tie  in  the  said  close  in  which,  &c.,  and  unjustly  detain 
ties  and  pledges,  in  manner  and  form  as  the  plaintifl 
plained  against  the  defendant;  and  further,  that  no  j 
county  of  Sussex  had,  at  any  time  since  the  time  when 
the  plaintiff  to  pay  any  sum  of  money  or  penalty  for 
and  distrained  by  the  defendant  as  aforesaid,  being  on 
fte.,  at  the  said  time  when,  &c.,  and  that  the  plaintiff  i 

Demurrer  and  joinder. 

Plattj  in  support  of  the  demurrer,  contended  that  i 
Bepton  being  extinguished  by  the  Bepton  Inclosure  li 
the  plaintiff's  common  pur  cause  de  vicinage  shar<! 
was  no  longer  any  mutuality  between  the  inhabitant! 
while  the  existence  of  that  act,  and  the  trespass  com 
r*^B41  ^^^^^®'  °^^  being  denied  by  the  plea,  judgment  m 
L  -"  The  rights  of  oommon  were  not  extinguished 
Bepton  parishioners  making  a  fence,  but  absolutely 
omission  to  go  before  a  magistrate,  it  might  furnish  g 
but  was  no  justification  of  the  plaintiff's  trespass. 

W.  B.  WaUon,  for  the  plaintiff.  The  Bepton  Indo 
all  rights  of  oommon  in  Bepton,  but  can  have  no  ei 
munities  of  other  parishes. 

Now,  common  pur  cause  de  vicinage  is  an  excuse  I 
Common,  E. ;  Yin.  Abr.  Common,  &.  Bac.  Abr.  Coi 
the  excuse  arising  from  defect  of  fences  which  a  neig 
2  Wms.  Saund.  285,  n.  4.  Here  the  parishioners  of  £ 
their  own  inclosure  act,  to  fence  the  common  lands  in 
failed  to  do  so,  the  excuse  for  trespasses  by  cattle  of  1 
beding  remains  the  same  as  before.  The  enactment  tb 
and  occupiers  may  distrain  if  any  person  whatsoevei 
to  feed  on  Bepton  Common,  can  be  applied  only  to 
in  Bepton ;  for  other  parishes  have  no  notice  of  the  aci 

At  all  events,  the  avowant  could  only,  pursuant  tc 
till  a  magistrate  had  decided  what  damages  the  owner 
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therefore,  not  having  averred  that  he  went  before  a  ma^strate  mast  be  oon- 
eidered  a  trespasser  ab  initio :  2  Roll.  Abr.  563,  Com.  Dig.  Tresp.  C.  2. 

Piatt  J  in  reply,  contended,  that  the  act,  thou|;h  local,  was  binding  on  all 
persons;  and  that,  therefore,  the  avowant  was  jastified,  under  the  general  power, 
to  distrain  the  cattle  of  any  person  whatsoever  feeding  on  the  common  after 
the  notice  given  at  the  church  door.  Our.  adv,  vtdL 

*TiNDAL,  G.  J.  The  question  in  this  case  arises  upon  the  pleadings  r^^oRl 
on  the  record,  in  which,  after  a  declaration  in  replevin  for  taking  the  ^  ^ 
plaintiff's  cattle  upon  Bepton  Common,  the  defendant  avows  for  damage  feasant 
stating  in  his  avowry,  that  he  the  defendant,  before  and  at  the  time  of  passing 
the  inclosure  act,  part  of  which  is  afterwards  set  forth,  was  entitled,  as  occupier 
of  a  certain  cottage  and .  land  in  Bepton,  to  a  prescriptive  right  of  common 
of  pasture  over  the  locus  in  quo.  The  avowry  then  proceeds  to  set  forth  some 
of  the  provisions  of  the  statute  8  W.  4,  for  inclosing  lands  in  the  parish  of 
Bepton,  from  which  it  appears  that  the  commissioner  appointed  by  the  act  had 
authority,  before  the  execution  of  his  award,  by  notice  in  writing  under  his 
hand,  to  direct  ''  that  all  the  rights  of  common  in,  over,  or  upon  said  common 
called  Bepton  Common,  should  become  extinguished,"  and  that  if,  after  such 
notice,  any  of  the  claimants  of  pasturage  or  common  rights,  or  any  other  person 
or  persons  whatsoever,  should  permit  their  cattle  or  sheep  to  feed  or  depasture 
on  any  of  the  lands  on  which  such  rights  of  common  were  so  extinguished,  it 
should  be  lawful  for  any  other  proprietor  or  occupier  to  distrain  them  in  manner 
pointed  out  in  the  act.  The  avowry  then  proceeds  to  state,  that  the  com- 
missioner did,  on  a  certain  day,  give  notice  under  the  act,  that  all  the  rights  of 
oommon  in,  over,  or  upon  the  said  common  called  Bepton  Common,  should  be, 
for  ever,  thereafter  extinguished,  whereby  the  same  were  extinguished  accord- 
ingly. And  that  because  the  plaintiff,  after  such  rights  of  common  were  ex- 
tinguished, permitted  his  cattle  to  feed  and  depasture  on  Bepton  Common,  he, 
defendant,  as  occupier  of  the  said  cottage  and  land,  distrained  them  under  the 
power  so  given  by  the  statute.  To  this  avowry  the  plaintiff  pleads  in  bar,  that 
the  said  place  in  which,  &c.,  hath  always  been  contiguous,  and  next  adjoining 
to  a  certain  other  ^common  called  Woolbeding  Common,  and  hath  never  r^ccisi*-! 
been  separated  therefrom  by  any  fence  sufficient  to  prevent  cattle  feed- 1-  ^ 
ing  on  Woolbeding  Common  from  erring  and  escaping  into  the  close  in  which, 
&o.  And  the  plea  then  prescribes  for  a  right  of  common  pur  cause  de  vicinage 
from  one  common  to  the  other.  The  plea  in  bar  then  proceeds  further  to  set 
out  a  clause  in  the  inclosure  act,  by  which  the  several  allotments  made  under 
the  act,  are  directed  to  be  fenced  and  divided  by  sufficient  hedges  or  otherwise, 
within  the  time  mentioned  in  the  act ;  that  the  close  in  which,  &c.,  hath  not 
yet  been  fenced  and  divided  from  Woolbeding  Common ;  and  that  neither  he 
the  plaintiff  nor  the  persons  having  right  of  common  on  Woolbeding  Common, 
were,  by  the  said  commissioner  or  otherwise,  directed  to  set  up  any  inclosure 
or  fence  between  the  close  in  which,  &c.,  and  Woolbeding  Common.  And  it 
lastly  states  that  his  cattle,  being  lawfully  put  upon  Woolbeding  Common, 
erred  and  escaped,  of  their  own  accord  and  without  his  consent,  from  Wool- 
beding Common  into  the  place  and  which,  &c. 

To  this  plea  there  is  a  general  demurrer ;  and  the  question  raised  upon  the 
demurrer  and  argued  before  us,  is,  whether  the  plaintiff  is  a  trespasser  by 
reason  of  his  cattle,  which  were  rightfully  upon  Woolbeding  Common,  erring 
and  straying  thence  into  the  locus  in  quo,  that  is,  into  Bepton  Common,  after 
the  extinguishment  of  the  rights  of  common  thereon  under  and  by  virtue  of  the 
inclosure  act  set  forth  in  the  avowry. 

The  nature  of  oommon  pur  cause  de  vicinage  is  clearly  laid  down  and  ex- 
plained in  4  Rep.  38,  b,  and  by  that  book  it  appears  to  be,  not  any  right  of 
feeding  on  the  adjoining  common,  but  only  **  an  excuse  of  trespass  by  reason 
of  the  ancient  usage,  which  the  law  allows  to  avoid  suits  which  would  arise  if 
actions  should  be  brought  for  every  such   trespass  when  no  separation  or 
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r*5671  *"^^^^*^^  ^B  between  the  commoDs  :'^  and,  therefore,  it  is  added,  ''one 
I-  -*  may  inolose  against  the  other ;  for  ceasante  causd  ceuai  effechuV  The 
flame  law  ie  laid  down  by  Powxll,  J.,  in  Broomfield  v,  Ejrber,  11  Mod.  72 : — 
''  this  sort  of  common  must  be  in  nature  of  an  escape,  and  so  an  excuse.  For 
a  man  cannot  put  in  his  cattle  in  common  of  vicinage  originally,  but  they  must 
escape.  They  may  inclose,  one  against  the  other,  if  they  will  be  at  the  charge.^' 
See,  also,  Co.  Litt.  122,  a.  And  it  appears  by  a  very  modern  case  in  13  East, 
348,  that  in  order  to  put  an  end  to  the  common  pur  cause  de  vicinage  by  in- 
closing, such  inclosure  must  be  complete,  and  that  if  it  is  not  so,  the  cattle  may 
still  stray  from  the  one  common  to  the  other  without  impediment,  and  the  com- 
mon pur  cause  de  vicinage  is  not  extinguished. 

Now,  it  is  manifest  from  the  pleadings  in  this  cause,  that  there  was  not  any 
complete  separation  by  inclosure  between  the  common  of  Bepton  and  the  com- 
mon of  Woolbeding,  but  that  the  locus  in  quo  being  part  of  Bepton  Common 
was  still  left  open  to  Woolbeding  Common  as  much  as  it  was  before  the  inclo- 
sure act.  With  respect,  therefore,  to  inclosure,  the  only  mode  of  terminating 
a  common  pur  cause  de  vicinage  which  is  mentioned  in  the  books,  it  is  clear 
that  no  such  termination  exists  in  the  present  case. 

But  it  is  contended  on  the  part  of  the  avowant,  that  by  the  operation  of  the 
inclosure  act,  this  right  of  common  pur  cause  de  vicinage  was  extinguished. 
And  this  is  contended  in  argument  upon  two  distinct  grounds.  First,  it  is 
argued,  that  all  rights  of  common  upon  Bepton  having  been  extinguished  by 
the  act,  all  reciprocity  between  the  commoners  on  the  adjoining  commons  is 
r*5fi81  iP*^^  ^  ^^^  ^^^^'  ^  there  can  be  no  longer  any  ^straying  from  Bepton 
I-  ^  Common  to  Woolbeding,  so  the  Woolbeding  commoners  can  no  longer 
excuse  their  cattle  for  straying  upon  the  place  which  was,  before  the  inclosure 
act,  the  Bepton  Common.  But,  without  deciding  whether  such  would  be  the 
legal  consequence  or  not,  if  due  notice  had  been  given  to  the  plaintiff  that  all 
rights  of  common  upon  Bepton  Common  had  been  extinguished  by  the  act  of 
parliament,  we  think  it  clear,  in  order  that  such  extinguishment  of  the  rights 
in  Bepton  Common  may  put  an  end  to  the  excuse  for  straying  from  the  adjoin- 
ing common,  and  make  the  commoners  of  such  adjoining  common  trespassers 
if  their  cattle  stray  therefrom,  that  there  must  be  notice  of  this  extinguish- 
ment. The  question  therefore  is,  has  there  been,  any  such  notice  ?  Now,  it  is 
admitted  by  the  pleadings  that  there  has  been  no  inclosure,  the  most  effectual 
mode  of  giving  notice  that  the  license  to  intercommon,  or  the  excuse  of  mutual 
trespasses,  has  been  put  an  end  to.  And  as  to  any  notice  of  what  has  been 
done  in  an  adjoining  township  under  a  private  act  of  parliament  relating  to 
that  township,  the  act  of  parliament  itself  is  no  notice  to  them.  And,  lastly, 
there  is  no  allegation  upon  the  record  of  any  notice,  in  fact,  that  the  commoners 
of  Woolbeding  were  not  to  permit  their  cattle  any  longer  to  stray  from  their 
own  common ;  so  that,  upon  the  whole,  we  think  there  has  been  no  sufficient 
notice  in  this  case  to  make  the  Woolbeding  commoners  trespassers  for  continu- 
ing the  use  of  a  practice  which  has  been  carried  on  from  the  earliest  time  under 
an  implied  agreement ;  which  agreement,  in  the  absence  of  such  notice,  they 
might  well  suppose  to  continue  in  full  force. 

But,  in  the  next  place  it  is  argued,  that  by  the  direct  operation  of  the  statute, 
the  right  of  common  pur  cause  de  vicinage  is  taken  away )  for,  that  the  com- 
r*56d1  ™^^^^^^^  directed  by  his  notice,  that  aU  the  rights  of  common  in,  *over, 
^  -'or  upon,  the  place  in  question  should  be  forever  thereafter  extinguished. 
The  answer,  however,  to  this  argument  appears  twofold ;  first,  the  common  pur 
cause  de  vicinage  is  not  strictly  and  properly  a  right  of  common  at  all ;  it  is 
merely  an  excusrfor  a  trespass :  but,  secondly,  and  principally,  the  act  is  only 
a  private  act  of  parliament,  and  is  no  more  than  an  agreement  between  the 
Bepton  commoners  to  extinguish  their  own  rights  of  common,  sanctioned  and 
enforced  by  the  legislature.  The  act,  therefore,  has  no  binding  power  on  the 
rights  of  those  who  are  strangers  to  it,  and  no  parties  to  the  agreement  which 
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it  professes  lo  confirm.    So  far,  therefore,  as  depends  on  Uie  operation  of  the 
statute,  the  rights  of  the  Woolbeding  commoners  remain  as  they  were  before. 

Upon  the  whole,  therefore,  we  think  on  the  facts  stated  in  the  pleadings  in 
this  cause,  the  right  of  the  plaintiff  to  his  common  pnr  cause  de  vicinage  had 
not  been  taken  from  him  at  the  time  in  question,  and  therefore  that  there 
must  be  Judgment  for  the  plaintiff. 


♦MEMORANDA.  [*570] 

The  Right  Honorable  Sir  Wm.  Eliab  Taunton,  Knt.,  one  of  the  Judges 
of  the  Court  of  King's  Bench,  died  the  day  before  the  commencement  of  this 
term;  he  was  succeeded  by  Mr.  Serjeant  Coleridge^  who,  on  the  28th  of 
January,  was  sworn  into  office,  and  took  his  seat  on  the  Bench  on  the  follow- 
ing day. 

The  Right  Honorable  Lord  Ltndhurst,  having  received  the  appointment  of 
Lord  High  Chancellor,  in  the  room  of  the  Right  Honorable  Lord  Bbouqham 
and  Yaux,  Sir  James  Scarlett,  Knt.,  one  of  his  Majesty's  Counsel,  was 
appointed  to  succeed  his  Lordship  in  the  office  of  Chief  Baron  of  the  Court  of 
Exchequer.  Sir  James,  having  been  created  a  peer  by  the  style  and  title  of 
Baron  Abinqer,  of  Abinger,  in  the  county  of  Surrey,  and  of  the  city  of  No^ 
wich,  on  the  first  day  of  this  term,  took  his  seat  on  the  Bench  as  Lord  Chief 
Baron. 

Sir  E.  B,  Sugden^  one  of  his  Majesty's  Counsel  learned  in  the  law,  was  in 
the  course  of  the  term  appointed  Lord  Chancellor  of  Ireland,  in  the  room  of 
the  Riffht  Honorable  Lord  Plunket. 

Frederick  PoUock,  Esquire,  one  of  his  Majesty's  Counsel,  and  WiUiam  WM 
FoUettf  Esquire,  received  the  honor  of  knighthood,  and  were  appointed  respeo- 
tively  to  the  office  of  Attorney  and  Solicitor  General,  in  the  room  of  Sir  J. 
Campbell,  and  J.  M.  Rolfe,  Esquire.  Sir  W.  W.  FdleU  was  also  appointed 
one  of  his  Majesty's  Counsel. 

*0n  the  first  day  of  this  term  the  following  gentlemen,  having  re-  pug^ii 
spectively  been  appointed  his  Majesty's  Counsel,  were  called  within  the  ^  ^ 
bar,  and  took  their  seats  accordingly ;  viz. : — 

Fitzroy  Kelly,  Christopher  Temple,  Walker  Skirrow,  Richard  Torin  Einder- 
sley,  Edward  Jacob,  John  Miller,  Henry  John  Shepherd,  Daniel  Wakefield,  and 
James  Wigram,  of  Lincoln's  Inn,  Esquires ;  William  Burge,  Thomas  Joshns 
Piatt,  and  Greorge  Spence,  of  the  Inner  Temple,  Esquires ;  and  Charles  Heniy 
Barber,  of  Gray's  Inn,  Esquire. 
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IN  THE  FIFTH  TEAR  OF  THE  RSIGK  OF  WILUAM  lY. 


The  Judges  who  sat  in  Banc  during  this  term  were^ 

TINBAL,  C.  J.,  GASELEE,  J., 

PABK,  J.,  BOSANQUET,  J. 


WHITE  V.  PARKER.    April  24. 

Berifle  of  land  to  tnutees,  in  trast  to  permit  testator's  wife  and  daughters  to  reeeire  the 
clear  rents  of  three  parts  to  their  sole  and  separate  use,  and  the  testator's  son  the 
clear  rent  of  the  fourth  part;  the  trustees  to  paj  all  outgoings,  to  repair,  and  to  let 
the  premises.  Held,  that  the  legal  estate,  as  to  all  the  four  parts,  Tested  in  the 
trustees. 

Upon  the  death  of  one  of  two  trustees,  the  surriror  was  to  appoint  another  in  place  of 
the  deceased,  and  to  conyej  the  premises  to  him,  to  hold  them  jointly  with  ue  sur« 
Tiror.  One  of  the  trustees  being  dead,  the  surriror,  bj  a  deed  to  which  the  cestui  que 
trusts  were  parties,  appointed  P.  sole  trustee,  in  place  of  himself  and  the  deceased^ 
and  couTcyed  the  premises  to  P.,  to  hold  to  him  and  his  heirs,  and  not  jointly  with 
the  BurriTing  trustee.  Held,  that  the  whole  legal  estate  passed  by  that  conyeyanee 
to  P. 

In  covenant  by  the  assignee  of  a  lessee  for  years  against  the  assignee  of  the 
reversion,  on  a  covenant  to  take  trees  and  fixtures  at  a  valuation  at  the  end  of 
r*5741  ^^^  term,  the  defendant  pleaded  that  the  next  and  immediate  ^reversion 
I-        -^  in  the  demised  premises  did  not  vest  in  the  defendant. 

At  the  trial  before  Tindal,  C.  J.,  the  plaintiff,  after  proving  a  lease  of  the 
premises  to  the  person  who  assigned  to  himself,  by  George  Adams  the  elders 
for  twenty-five  years  from  October,  1807,  put  in  the  will  of  the  said  Gkorge 
Adams,  who  died  in  1809. 

By  that  will,  Adams  devised  all  his  land  in  the  parish  of  Acton  (including 
all  the  demised  premises),  and  all  other  his  real  estate  whatsoever,  and  all  his 
estate  and  interest  therein,  with  their  appurtenances,  to  Joseph  Ringham  and 
Thomas  Suter,  their  heirs  and  assigns,  upon  trust,  as  to  one-fourth  part  of  all 
his  said  devised  real  estate,  to  pay  or  to  permit  and  suffer  his  wife  Catherine 
Adams  to  have  and  receive  the  clear  yearly  rents  and  profits  thereof,  for  and 
during  the  term  of  her  natural  life :  with  remainders  over  to  his  son  Qeorge 

Vol.  XXVIL— 49 


770  1  BiNGHAif's  New  Cases.  [574 

Adams,  and  hb  danghien  Elisabeth,  the  wife  of  William  Wriffht,  and  Maxj 
Adams,  and  to  the  survivors  of  them,  io  fee.  And  as  to  one  other  fourth  part 
of  and  in  all  his  said  devised  real  estates,  upon  trust  to  pay  to  or  permit  and 
suffer  his  son  Oeorge  to  have  and  receive  the  clear  yearly  rents,  issues,  and 

Srofits  thereof,  for  and  during  the  term  of  his  natural  life;  and  from  and  after 
is  decease,  in  trust  as  to  the  same  fourth  part,  for  the  eldest  or  only  son  (as 
the  case  might  be)  of  his  son  Greorge,  who  should  be  living  at  his  decease,  his 
heirs  and  assigns :  and  if  his  son  Oeorge  should  not  leave  a  son  surviving  him, 
then  in  trust  fer  such  person  or  persons  as  at  the  decease  of  his  son  Oeorge 
should  be  his  heir  or  heirs,  and  his,  her,  or  their  heirs  and  assigns.  And  as  to 
one  other  fourth  part  of  and  in  all  his  said  devised  real  estates,  upon  trust  to 
pay  to  or  permit  and  suffer  his  daughter  Elizabeth  Wright,  wife  of  the  said 
William  Wright,  to  have  and  receive  the  clear  yearly  rents  and  profits  thereof, 
for  and  during  the  term  *of  her  natural  life,  with  remainders  over  to  her  r^g^^-i 
issue,  or  heirs.  And  as  to  the  remaining  fourth  part  of  and  in  all  his  *-  -* 
said  devised  real  estates,  upon  trust  to  pay  to  or  permit  and  suffer  his  said 
daughter  Mary  to  have  and  receive  the  clear  yearly  rents,  issues,  and  profits 
thereof,  for  and  during  the  term  of  her  natural  life,  with  remainder  over  to  her 
issue  or  heirs :  the  several  parts  and  shares  of  his  said  wife  and  daughters  in 
the  rents  and  profits  of  the  said  devised  real  estates  to  be  for  their  respective 
sole  and  separate  uses  whilst  under  coverture,  and  to  be  pud  into  their  own 
hands  or  to  such  person  or  persons  as  they  respectively  should  from  time  to 
time,  by  writing  under  their  hands,  order,  direct,  or  appoint,  and  not  to  be  sub- 
ject to  the  control  of  any  husband.  He  directed  his  trustees  and  the  survivor 
of  them,  and  the  heirs  and  assigns  of  such  survivor,  from  time  to  time,  in  their 
own  judgment  and  discretion,  to  let  and  set  his  said  devised  real  estates  for  such 
term  or  terms  of  years  not  exceeding  seven  years,  and  on  such  conditions  as  they 
should  think  fit,  always  reserving  the  best  and  most  approved  yearly  rent  or 
rents  which  under  all  circumstances  could  be  reasonably  had  or  gotten  for  the 
same.  And  further,  durine  the  continuance  of  the  trust  thereinbefore  declared 
of  and  concerning  his  said  devised  real  estates,  out  of  the  rents,  issues,  and 
profits  thoroof,  to  pay  and  discharge  all  outgoings,  for  taxes  or  otherwise,  in 
respect  to  the  premises,  and  to  keep  the  premises  in  repair,  and  to  retain 
payment  for  their  expenses.  And  he  directed  that,  upon  the  decease  of  his 
said  trustees,  or  either  of  them,  or.  of  any  other  trustee  to  be  appointed  by 
virtue  of  that  authority,  or  upon  his  or  their  refusing  or  becoming  incapabU 
to  act  in  the  trust,  a  new  trustee  or  trustees  should  be  appointed  in  hb 
or  their  place  and  stead,  by  the  surviving  or  continuing  trustee,  or  the 
executors  or  administrators  of  the  surviving  trustee ;  and  thereupon  the  trust 
^estate  and  premises  should  be  conveyed  to  and  vested  in  the  surviving  r^c^g-i 
or  continuing  and  the  new  appointed  trustee  or  trustees  jointly ;  and  in  1-  ^ 
case  there  should  be  no  surviving  or  continuing  trustee  or  trustees,  then  in  such 
newly  appointed  trustee  or  trustees  and  their  heirs,  upon  the  several  trusts 
thereinbefore  declared,  of  and  concerning  the  same,  or  such  of  them  as  should 
he  then  subsisting  or  capable  of  taking  effect ;  and  that  every  such  new  trustee 
should  and  might  act  therein  as  if  he  had  been  appointed  by  the  testator. 

Bingham  died  in  1818 }  and,  in  November  in  the  same  year,  Snter,  the 
surviving  trustee,  by  an  indenture,  to  which  all  the  cestui  que  trusts  were  pwties, 
appointed  the  defendant  to  be  sole  trustee,  in  the  place  of  himself,  and  of  the 
deceased  trustee ;  and  further  executed  a  conveyance  by  lease  and  release  for  the 
express  purpose  of  vesting  the  legal  estate  in  the  defendant. 

Qeorge  Adams,  the  son,  was  of  full  age  at  the  date  of  the  will.  At  the  time 
of  commencing  this  action,  all  the  cestui  que  trusts  named  in  the  will  were  living, 
and  the  property  had  not  been  divided. 

A  verdict  having  been  found  for  the  plaintiff  upon  the  issue  aflinning  the  next 
reversion  to  be  in  the  defendant, 

Tadcfyf  Serjt.,  moved  to  set  it  aside,  on  the  ground,  first,  that  as  to  the  fourth 
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part  appertaining  to  George  Adams,  the  legal  estate  was  in  him,  upon  the  trae 
construction  of  his  father's  will ;  secondly,  that  at  all  evento  it  was  not  in  the 
defendant,  the  sarviving  trustee  Suter  not  having  loonformed  to  the  power  in 
the  will  which  authoriied  him  to  convey. 

For  the  first  point  he  relied  on  Doe  dem.  Leicester  v.  Biggs,  2  Taunt.  100, 
r*5771  ^^^^  ^^  ^^  ^^^^'  ^^^^  ^  devise  to  one  in  *trust  to  permit  and  suffer 
L  J  another  to  receive,  ^ves  the  legal  estate  to  the  cestui  que  trust ;  and 
though  he  admitted  that,  with  respect  to  the  three  shares  allotted  to  the  femides 
of  the  testator's  &mily,  the  legal  estate  might  vest  in  the  trustees  in  order  to 
secure  the  property  to  the  separate  use  of  the  femides, — Jones  v.  Lord  Say  and 
Sele,  7  T.  R.  653,  Harton  i;.  Harton,  Gowp.  766, — there  was  nothing  to  prevent 
Oeoige  Adams  from  having  the  legal  estate  in  his  fourth  part,  pursuant  to  the 
.decision  in  Doe  v.  Biggs :  he  might  hold  it  as  tenant  in  common  with  the 
trustees.  And  if  the  legal  estate  in  any  part  of  the  premises  were  not  in  the 
trustees,  the  issue,  which  went  to  the  whole,  ought  to  be  found  for  the  defendant. 
Hare  v.  Gatar,  2  YiiwAbr.  262;  £q.  Gas.  Abr.  383. 

At  all  evente,  according  to  the  power  in  the  will,  the  surviving  trustee  could 
only  convey  to  a  new  trustee,  to  hold  jointly  with  himself:  for  it  was  evident, 
that  the  devisor  intended  there  should  never  be  fewer  than  two  trustees.  The 
conveyance  to  the  defendant,  therefore,  not  being  in  conformity  with  that  power, 
no  estate  passed  to  him. 

A  rule  nisi  having  been  granted, 

Smirke  showed  cause.  With  inspect  to  the  conveyance,  it  is  immaterial 
to  inquire  whether  or  not  the  defendant  has  been  properly  appointed  a  trusteOi 
for  the  legal  estate  is  in  him  at  all  eventa  by  the  deed  of  lease  and  release. 
In  Doe  dem.  Bead  v.  Godwin,  2  Yin.  Abr.  262,  Eq.  Gas.  Abr.  883,  the  Gity 
Lottery  Act,  46  O.  3,  o.  97,  vested  the  prises  therein  enumerated  in  five  trustees 
by  name,  in  trust  for  the  purposes  of  the  act }  and  by  the  sixteenth  section  it 
was  enacted,  that  <'  in  case  of  the  death  of  one  or  more  of  the  trustees  before 
the  drawing  of  the  lottery  and  the  conveyance  of  the  prizes  to  the  fortunate 
r*S781  ^^^^^"  ^^  ^^®  ^ticketa,  the  survivors  should,  and  they  were  thereby  re- 
1-  ^  quired,  to  fill  up  the  vacancy  or  vacancies  by  the  elecdon  of  some  other 
persons  for  the  purposes  of  the  act.''  Nevertheless,  it  was  held,  in  an  action 
of  ejectment,  that  the  conveyance  of  a  prize  to  the  lessor  of  the  plaintiff  by 
four  only  of  the  five  trustees  (one  having  died),  was  valid }  although  it  was  there 
contended,  that  the  act  made  it  imperative  to  fill  up  the  vacancy  before  any 
conveyance  was  made.  Doe  v.  Keir,  4  Man.  &  By.  101,  also  shows  that  the 
legal  estate  passed,  at  all  eventa,  whether  the  power  was  or  was  not  duly  executed. 
Beisides,  the  defendant  and  George  Adams  being  both  parties  to  the  conveyance, 
are  estopped  to  say  that  no  interest  passed. 

Then  upon  the  construction  of  the  will,  the  legal  estate  vested  in  the  trustees, 
as  well  in  respect  of  George  Adams's  share  as  of  the  three  others.  For  the 
trustees  are  required  to  discharffo  outgoings  for  taxes  and  otherwise ;  to  let  and 
to  keep  the  whole  in  repair,  and  to  retain  for  their  expenses  :  these  things  they 
eould  not  do  unless  they  had  the  legal  estate.  In  Doe  v.  Biggs  no  such  duties 
were  assigned  to  the  trustees ;  the  decision  turned  entirely  on  the  words  by 
which  the  estate,  whether  legal  or  equitable,  was  created,  and  there  appear  to 
have  been  no  other  provisions  in  the  will  that  could  assist  the  court  in  ascertain- 
ing the  intention  of  the  devisor.  Mansfield,  G.  J.,  said,  <'  This  case  might  be 
argued  and  considered  for  ever  without  advancing  it  at  all  in^  law,  reason,  or 
precedent  But,  as  it  happens,  in  this  will  the  last  words  are,  *  permit  and 
suffer,'  which  give  the  cestui  que  trust  a  legal  estate ;  and  the  general  rule  iBf 
that  if  there  be  a  repugnancy,  the  first  words  in  a  deed,  and  the  last  words  in  a 
will,  shall  prevail ;  and,  consequently,  for  want  of  a  better  reoftdo,  we  are 
r*^7d1  ^^'^^  to*say  that  we  think  this  will  gives  the  "^legal  estate  to  the  party 
L  ^'^J  beneficially  interested/'  (Smirke  was liere  stopped  by  the  Oourt.) 

Tadify  and  £rle  in  support  of  Uie  rule. 
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The  powers  to  let,  to  pay  outgoings,  and  to  repair,  were  necessary  in  respect 
of  those  portions  of  the  property  which  were  devised  for  the  benefit  of  the 
females.  Bat  there  is  nothing  inconsistent  in  confining  the  legal  estate  of  the 
trnstees  to  three-fourths,  and  allowing  it  to  vest  in  th#  male  devisee  as  to  the 
other  fourth.  It  has  always  been  a  principle  in  construing  wills,  to  give  the 
beneficial  proprietor,  if  possible,  the  legal  estate ;  and  though  the  testator  might 
use  the  precaution  of  naming  trustees  to  secure  the  property  of  his  daughters, 
he  could  scarcely  have  intended  to  preclude  his  son,  who  was  of  age  at  the 
time  the  will  was  made,  from  having  full  dominion  over  the  property  devised 
to  him. 

At  all  events,  the  oonveyanoe  by  Suter  operates  under  the  statute  of  uses, 
and  therefore  must  be  governed  by  the  intention  of  the  testator.  Now  it  was 
clearly  his  intention  to  avoid  the  incident  of  a  survivorship,  and  to  give  his 
daughters  the  security  of  two  joint  trustees.  In  Doe  v,  Godwin,  the  oonvey- 
anoe did  not  operate  under  the  statute  of  uses.  If  this  had  been  a  conveyance 
under  a  power  in  a  deed  to  convey  to  another  jointly  with  the  existing  trustee, 
it  bad  been  clearly  void ;  and  Suter  had  no  power  to  convey  except  according 
to  the  testetor's  directions.  It  is  true  that  here  was  a  conveyance  by  lease  and 
release,  but  as  that  appears  by  its  recitel  to  be  in  pursuance  of  the  power  con- 
tained in  the  will  and  for  the  purpose  of  giving  effect  to  the  appointment  of 
the  new  trustee,  if  that  appointment  was  defective,  the  conveyance  also  must 
be  inoperative. 

TiNDAL,  0.  J.  In  this  issue,  in  an  action  of  covenant,  the  question  arises, 
whether  the  immediate  and  *next  reversion  of  the  premises  did  or  did  r^-on-i 
not  vest  in  the  defendant.  There  are  two  grounds  on  which  it  is  con-  ^  ^  -^ 
tended  that  the  reversion  in  question  did  not  vest  in  him :  First,  it  is  said,  thai 
under  the  will  of  Oeorge  Adams  the  interest  devised  to  the  trustees  was  not  a 
legal  interest,  but  was  executed,  at  least  in  part,  in  one  of  the  cestui  que  trusto ; 
secondly,  that  even  if  this  be  not  so,  the  power  to  convey  conferred  on  the  sur- 
viving trustee  has  not  been  well  pursued;  and  that,  therefore,  no  legal  estate  has 
passed  to  the  defendant. 

With  respect  to  the  first  point,  it  depends  upon  what  shall  appear  to  be  the 
intention  of  the  testator  expressed  upon  the  will ;  and  we  cannot  give  full  effect 
to  his  intention,  unless  we  say,  the  use  is  executed  in  the  trustees.  It  is  con- 
tended that  if  the  legal  estate,  as  to  any  part  of  the  premises,  be  not  in  the 
trustees,  that  would  be  sufficient  to  warrant  a  verdict  for  the  defendant;  assum- 
ing that  position  to  be  correct,  for  the  purpose  of  argument,  and  confining  our 
attention  to  the  portion  devised  to  the  testator's  son  Qeorge,  the  words  are, 
after  a  devise  of  the  whole  to  the  trustees, — <<upon  trust,  as  to  one-fourth  part 
of  the  same,  to  pay  to  or  permit  and  suffer  my  said  son  George  to  have  and 
receive  the  clear  yearly  rents,  issues,  and  profits  thereof,  for  and  during  the  term 
of  his  natural  life;  and  from  and  after  his  decease,  in  trust,  as  to  the  same 
fourth  part,  for  the  eldest  or  only  son  (as  the  case  may  be),  of  my  said  son 
George,  who  shall  be  living  at  his  decease,  his  heirs  and  assigns ;  and  if  my 
said  son  George  shall  not  leave  a  son  surviving  him,  then  in  trust  for  such  per- 
son or  persons  as  at  the  decease  of  my  said  son  George  shall  be  his  heir  or  heirs, 
and  his,  her,  or  their  heirs  and  assigns." 

It  is  contended,  that  inasmuch  as  the  testator  uses  the  words,  ^'  shall  pay  to, 
or  permit  and  suffer  my  said  son  to  have  and  receive  the  rente,"  the  case  must 
be  governed  *by  the  decision  in  Doe  dem.  Leicester  t;.  Biggs,  where  upon  pitcoi-i 
a  devise  in  trust  to  pay  unto,  or  else  to  permit  and  suffer  the  testator's  ^  -' 
niece  to  receive  the  rente,  it  was  held,  that  the  legal  estate  was  executed  in  the 
niece. 

It  is  to  be  observed,  that  in  that  case  the  court  says,  that  if  there  be  a  repug- 
nancy, the  first  words  in  a  deed,  and  the  last  in  a  will,  shall  jj^vail;  and  that 
"for  want  of  a  better  reason"  they  were  forced  to  say,  that  that  will  gave  the 
estate  to  the  party  beneficially  interested.     Here  the  words  are  not  preoisely 
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the  same;  bat  ^' to  permit  and  suffer  my  said  bod  to  receive  the  clear  yearly 
rents  ;*'  the  trustees  were  themselves  to  pay  the  outgoings :  besides  which,  as  to 
three  parts,  it  was  necessary  the  trustees  should  take  the  legal  estate  for  the 
protection  of  femes  covert ;  Jones  v.  Lord  Say  and  Sele ;  and  it  would  be  a 
very  anomalous  construction  of  the  will  to  say,  that  the  use  was  executed  in 
the  cestui  que  trust  as  to  one-fourth  part,  and  in  the  trustees  as  to  the  other 
three<fourths.  How  could  we  reconcile  such  a  construction  with  the  power 
^ven  to  the  trustees  "  to  demise  the  said  devised  estates,  reserving  the  best 
rent  that  can  be  had?"  If  George  were  in  possession  of  a  fourth,  how  could 
the  trustees  reserve  the  best  rent  for  the  whole  of  the  devised  premises  ?  The 
testator  goes  on : — "  And  further,  during  the  continuance  of  the  trust  herein- 
before declared  of  and  concerning  my  said  devised  real  estate,  out  of  the  rents, 
issues,  and  profits  thereof  to  pay  and  discharge  all  outgoings,  for  taxes  or 
otherwise,  in  respect  of  the  premises,  and  to  keep  the  premises  in  repair." 
How  could  they  effect  this,  if  the  fourth  part  were  in  the  possession  of  another 
person? 

Looking  at  the  will,  it  is  impossible  to  carry  into  effect  the  intention  of  the 
testator,  without  saying,  that  the  trustees  took  the  legal  estate  in  the  whole  of 
the  premises. 

The  case,  therefore,  comes  within  the  rule  laid  down  in  2  Wms.  Saund.  11 
r*5821  (°^^) ' — ''  ^^'  where  something  *is  to  be  done  by  the  trustees  which 
*-  -^  makes  it  necessary  for  them  to  have  the  legal  estate,  such  as  payment 
of  the  rents  and  profits  to  another's  separate  use,  or  of  the  debts  of  the  testator, 
or  to  pay  rates  and  taxes,  and  keep  the  premises  in  repair,  or  the,  like,  the  legal 
estate  is  vested  in  them,  and  the  grantee  or  devisee  has  only  a  trust  estate." 

Now,  when  the  testator  directs  the  trustees  to  pay  all  outgoings,  and  gives  his 
son  George  the  fourth  part  of  the  clear  rents,  what  is  that  but  giving  him  a  fourth  . 
part  of  the  residue  of  the  rents,  after  discharging  all  outgoings  ?  I  think,  there- 
fore, that  the  trustees  took  the  legal  estate  in  the  whole. 

But  it  is  said,  that  the  reversion  does  not  vest  in  the  defendant,  because  he 
takes  by  a  conveyance  under  a  power,  and  the  power  has  not  been  duly  pursued. 
Perhaps,  upon  the  death  of  Ringham,  another  trustee  should  have  been  appointed. 
But  when  in  the  conveyance  to  Parker  it  is  recited,  that  Suter  had  refused  to 
act  further  in  the  trusts  of  the  will  of  G.  Adams,  deceased,  and  with  the  privity 
and  approbation  of  Catharine  Adams,  George  Adams,  party  thereto,  &c.,  he 
had  agroed  to  appoint  the  said  C.  R.  Parker,  party  thereto,  to  be  a  new  trustee, 
in  the  place  and  stead  of  Joseph  Ringham,  deceased;  and  when  it  is  witnessed, 
that,  for  the  purpose  of  vesting  the  freehold  messuages,  lands,  tenements,  and 
hereditaments  devised  by  the  will  of  the  said  George  Adams,  deceased,  in 
the  said  G.  R.  Parker,  his  heirs  and  assigns,  upon  the  trusts  therein  con- 
tained concerning  the  same,  the  said  Thomas  Suter,  by  and  with  the  privity, 
consent,  and  approbation  of  the  said  C.  Adams,  G.  Adams,  &c.,  and  according 
to  the  estate  and  interest  of  him  the  said  T.  Suter  in  the  premises,  under  ana 
by  virtue  of  the  said  recited  will  of  the  said  G.  Adams,  deceased,  had  bar- 
gained, sold,  and  released  the  premises  to  the  said  C.  R.  Parker,  how  are  we  to 
r*5S31  *^^  ^°  ^  court  of  law,  that  because  Suter  neglected  his  duty  and  failed 
I-  -'to  appoint  another  trustee,  no  interest  passed  to  Parker  by  the  deed 
which  has  been  executed  ?  Suter  cannot  say  nihil  operatur,  and  the  cestui  que 
trusts,  being  all  parties,  are  equally  estopped.  I  am  satisfied  that  the  convey- 
ance was  vidid  at  law,  and  vested  the  reversionary  interest  in  Parker. 

Park,  J.  The  distinction  we  now  take  was  taken  by  Sir  James  Mansfield, 
in  Doe  v.  Biggs;  and  in  Shapland  v.  Smith,  1  Bro.  C.  C.  75,  it  was  laid  down, 
that  if  trustees  have  duties  to  perform,  which  require  the  possession  of  the  fee, 
the  fee  is  vested  in  them.  In  Doe  v.  Biggs  they  had  no  such  duties,  so  that 
that  case  does  not  control  our  present  decision.  Kenriok  v,  Beauderk,  3  B.  & 
P.  175,  proceeded  on  the  same  principle,  and  the  rule  was  there  referred  to  in 
argument  by  Serjt.  WiUianu. 
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The  T«rj  point  aiifles  on  the  will  noir  before  vs,  and  I  tee  no  reanon  for 
making  aoj  distinction  between  the  foor  separate  parts  of  the  property.  We 
have  onlj  to  see  whether  the  final  words  are  apf4i<»ble  to  the  wh(4e,  for  thej 
are  almost  the  same  as  those  need  hj  Seijt.  IFi2/taiiia— ''to  paj  rates  and  taxes, 
and  keep  the  premises  in  repair,  or  the  like.'' 

Oasslkb,  J.  This  case  differs  from  Doe  v.  IKggs  in  many  partieolais.  Fint 
the  trostees  are  to  apply  the  clear  yearly  rents  to  the  nse  of  the  several  eestoi 
qne  tmsts.  What  can  that  mean  but  the  clear  residue  after  defraying  all  oaU 
goings  7  Secondly,  the  words  relied  on  in  Doe  v.  Biggs  were  the  last  words  in 
the  will ;  here  they  are  followed  by  the  cianse  which  requires  the  tmstees  to 
pay  the  outgoings  out  of  the  whole  receipts,  and  to  keep  the  estate  in  repair. 
The  effect  of  leaving  the  legal  estate  as  to  a  fourth  in  the  son  would  be  to  raise 
a  squabble  every  *time  repairs  were  to  be  done.  Besides  this,  Parker,  r^ccM-i 
after  accepting  a  oonTeyanoe  from  the  trustee,  is  prednded  from  saying  >-  -' 
that  he  had  no  title  to  convey.  Whether  or  not  a  court  of  equity  woi3d  order 
another  trustee  to  be  appointed  we  need  not  say ;  but,  sitting  in  a  court  of  law, 
we  are  bound  to  say  that  the  legal  estate  was  in  the  defendant  at  the  time  of 
the  action. 

BosANQUST,  J.  The  question  is,  did  the  legal  estate  in  the  whole  vest  m 
the  trustees,  or  was  it^  as  to  a  fourth,  executed  in  George  Adams  7  The  terms 
of  the  disposition  in  favor  of  George  Adama  resemble  those  in  Doe  «.  Biggs. 
The  terms  in  that  case  were,  a  trust  to  permit  and  suffer  the  testator^s  niece  to 
receive  and  take  the  rents,  issues,  and  profits  of  the  estate  devised  to  the  trus- 
tees :  and  if  the  disposition  to  George  Adams  had  stopped  at  that  point,  it 
would  have  been  difficult  to  distinguish  the  cases.  But  the  Chief  Justice  hss 
pointed  out  the  material  difference  occasioned  by  the  use  of  the  word  clear  in 
the  present  devise :  that  means,  the  clear  residue  after  the  deduction  of  all  out- 
goings. According  to  Sir  James  Mansfield,  in  Doe  v.  Biggs,  if  there  be  an 
ambiguity  the  last  words  must  prevail ;  and  in  that  case  the  directions  to  per- 
mit and  suffer  the  cestui  que  trust  to  receive  the  rents  were  the  last  words  of  the 
devise ;  and  those  words,  unrestrained,  would  give  the  lenl  estate  to  the  cestui 
que  trust.  In  the  present  will  those  words  are  followed  by  many  other  direc- 
tions; and  amongst  others  by  directions  to  the  tmstees  to  defray  charges  and 
make  repairs.  How  could  they  do  that  unless  they  had  the  legal  estate  7  It 
seems  to  me,  therefore,  that  they  have  in  respect  of  George  Adams's  share  the 
same  estate  which  it  is  admitted  they  have  in  respect  of  the  shares  devised  to 
the  females.  Rule  discharged. 

See  Playford  v.  Hoare,  8  Toung  &  Jer.  175 ;  Tenny  v.  Moody,  8  Bingh.  8 ;  Doe  v. 
Seott,  4  Bing.  505;  Doe  v.  Walbank,  2  B.  &  Adol.  554.  In  the  principal  ease,  it  may, 
perhaps,  be  considered  questionable  whether,  if  the  legal  estate  in  one  ondifided  fonrUi 
part,  had,  in  fact,  vested  in  the  son,  G.  Adams,  the  oljeclioa  would  not  rather  have 
been  mere  matter  for  a  plea  in  abatement  for  non-joinder  of  the  other  tenants  in  common, 
than  groand  of  yariance ;  see  Merceron  o.  Dowson,  6  B.  &  C.  479. 

The  covenant  on  which  the  above  action  of  White  v.  Perker,  was  brought,  was  a  core- 
nant  by  the  lessor  and  his  assigns,  to  paj  the  lessee  and  his  assigns  for  trees  planted 
and  boildings  erected  during  the  term,  at  a  valuation  to  be  made  bj  two  arbitrators  to 
be  appointed  by  the  lessor  and  lessee,  or  their  assigns  respectively,  at  the  expiration  of 
the  lease.  It  seems  to  have  been  taken  for  granted  by  the  oounsel  for  the  defendant, 
that  such  a  covenant  runs  with  the  land :  as  to  which,  see  Grej  v.  Cuthbertson,  4  ]>ougL 
851 ;  8.  P.  2  Gutty's  Rep.  482.  and  Selywn's  Nisi  Prius,  tit.  Covenant,  sect.  v. 


"^SMITH  and  Another,  Assignees,  of  WHALLEY,  a  Bankrupt^     r*585] 
e.  CRAMEE.    April  2^. 

A  trader,  in  embarrassed  circumstances,  absented  himself  fh>m  his  house  from  the  16th 
of  Februaiy  till  the  9th  of  March.  Upon  an  issue,  whether  he  had  committed  an  aot 
of  bankruptcy  on  or  before  the  5th  of  March,  two  letters  written  by  him  on  the  16Ui 
of  January  preceding,  asking  for  time  on  two  bills  of  exchange  payable  by  him  in 
February,  were  received  in  evidence  to  show  the  motive  of  his  absence. 
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Upon  a  moUon  for  a  new  trial  on  ibis  canae,  one  qneetion  was,  whetber  cer- 
tain letters  written  by  the  bankrupt,  Whallej,  were  admissible  in  evidence  in 
support  of  an  issae  which  alleged  him  to  have  committed  an  act  of  bankruptcy 
on  or  before  the  5th  of  March,  1884. 

It  was  proved  that  in  December  and  January,  1834,  Whalley  was  in  embar- 
rassed circumstances,  with  an  execution  in  his  house :  that  on  the  16th  of 
February,  he  left  Stafford,  the  place  where  he  resided  and  carried  on  trade,  and 
did  not  return  till  the  9th  of  March. 

The  letters  in  question  were  written  by  him  on  the  16th  of  January  to  the 
holders  of  two  bills  of  exchange,  which  he  was  liable  to  be  called  on  to  pay  in 
February,  and  prayed  for  further  time. 

1^5861  ^^^^^f  J->  before  whom  the  cause  was  tried,  received  the  letters  as 
■-  ^  declarations  by  the  bankrupt,  tending  to  throw  light  on  the  cause  of  his 
absenting  himself  from  Stafford. 

A  verdict  having  been  found  for  the  plaintiff,  Ludlow  ^  Serjt.,  moved  for  anew 
trial,  on  the  ground  that  those  letters  were  inadmissible,  as  not  having  been 
written  at  the  time  of  the  bankrupt's  departure  from  Stafford,  or  during  his 
absence.  In  Lees  v.  Martin,  1  Moo.  &  Eob.  210,  the  declarations  of  a  trader 
made  shortly  after  an  absence,  were  held  not  admissible  to  prove  such  absence 
an  act  of  bankruptcy. 

Declarations  of  the  bankrupt  are  only  admissible  in  evidence  when  they  ac- 
company or  relate  to  the  act  of  bankrnptcy  to  be  proved. 

TiNDAL,  G.  J.  I  think  these  letters  are  clearly  within  that  class  of  evidenoe 
under  which  the  conduct  and  language  of  the  bankrupt  previous  to  bankruptcy 
have  been  received  in  proof  to  show  the  effect  of  an  equivocal  act.  They  were 
evidence  to  go  to  the  jury  that  the  bankrupt  was  a  needy  man ;  and  also  to  give 
a  color  to  his  absence  from  Stafford. 

The  rest  of  the  Court  concurring,  the  rule  was  Befused. 


[♦687]  *PASSENGER  r.  BROOKES.    April  2i. 

A  defence  on  the  ground  of  want  jof  consideration  for  an  agpreement  cannot  be  proved 
under  the  plea  of  non  assumpsit. 

To  this  action  of  assumpsit  on  a  special  contract  between  a  timber  merchant 
and  a  builder,  the  defendant  pleaded  that  he  did  not  promise  in  manner  and 
form  as  the  declaration  alleged. 

At  the  trial  before  Tindal,  C.  J.,  the  defendant's  counsel  proposed  to  prove 
by  evidence  dehors  the  contract  that  there  was  no  consideration  for  the  agree- 
ment.    But 

The  learned  Chief  Justice  rejected  such  evidence,  as  not  admissible  under 
this  plea :  and 

A  verdict  having  been  found  for  the  plaintiff, 

Tal/ourdj  Serjt.,  moved  for  a  new  trial,  on  the  ground  that  in  contemplation 
of  law  the  consideration  for  a  promise  is  parcel  of  the  promise,  and  therefore,  if 
there  be  no  consideration,  there  is  in  law  no  promise  :  so  that  the  evidence  in 

Snestion  was  strictly  relevant  to  establish  the  proposition,  that  the  defendant 
id  not  promise.  Thus,  according  to  the  example  given  in  the  rules,  Hil.  4 
W.  4,  Assumpsit,  1. — '<  In  an  action  on  a  warranty,  the  plea  of  non  assumpsit 
will  operate  as  a  denial  of  the  fact  of  the  warranty  having  been  given  upon  the 
alleged  consideration,  but  not  of  the  breach." 

TiNDAL,  C.  J.  The  third  example  applies  more  closely  to  the  present 
case : — "  AH  matters  in  confession  and  avoidance,  including  not  only  those  by 
way  of  discharge,  but  those  which  show  the  transaction  to  be  either  void  or 
Toidable  in  point  of  law^  on  the  ground  of  fraud  or  otherwise,  shall  be  specially 
pleaded/' 
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*Upon  this  ffroand  we  cannot  erant  the  rale  for  a  nev  trial.  ncooi 

^  '^  *  KulerefoMd.     ^^^^ 

Tal/ourd  then  moved  for  and  obtained  a  rule  nisi  upon  another  matter  dis- 
closed in  an  affidavit. 


ESQUIRE  DUKES  v.  OOSTLINO.    April  25. 

PlidntifF  declared,  that  he  was  possessed  of  a  close  and  pond ;  that  defendant,  at  the  time 
of  the  grievance  complained  of,  was  possessed  of  a  close  used  as  a  private  road,  ad- 
joining plainU£f 's  close  and  pond ;  and  that  defendant  wrongfallj  made  in  his  said 
close,  used  as  a  prirate  road,  a  sewer  near  to  the  plaintiff's  pond,  and  continued  the 
sewer  for  a  long  time,  and  thereby  daring  all  that  time  diverted  the  water  of  the  pond : 

Held,  that  the  allegation  that  the  defendant's  close  was  used  as  a  private  road  at  the 
time  of  making  the  sewer  was  surplusage,  which  it  was  not  incumbent  on  the  plaintiff 
to  establish  in  proof. 

The  declaration  stated  that  defendant  demised  to  the  plaintiff,  for  a  term  not 
yet  expired,  among  other  thiDgSy  a  certain  close  of  land,  and  a  pond  foil  of 
water  in  and  npon  the  said  close,  situate  in  the  parish  Islington  in  the  county 
of  Middlesex.  That,  at  the  time  of  committing  the  grievance  by  the  defendant 
thereinafter  mentioned,  the  plaintiff  was  and  still  is  under  and  by  virtue  of  the 
said  demise  lawfully  possessed  of  the  said  close  of  land,  with  the  appurtenances, 
situate  as  aforesaid,  and  of  the  said  pond  full  of  water  in  and  upon  the  said 
dose  :  that  the  defendant,  before  and  at  the  time  of  the  committing  the  griev- 
ance thereinafter  mentioned,  was  possessed  of  a  certain  dose  of  land,  used  and 
employed  by  the  defendant  as  a  private  road,  and  adjoining  the  said  close  of 
land  of  the  plaintiff,  and  the  said  pond  full  of  water  in  the  said  dose ;  never- 
theless, the  defendant,  contriving  and  intending  to  injure,  prejudice,  and  ag- 
grieve the  plaintiff,  and  to  deprive  him  of  the  use  and  benefit  of  the  said  pond 
full  of  water,  whilst  the  plaintiff  was  so  possessed  of  the  said  pond  of  water, 
*to  wit,  on  the  1st  of  May,  1833,  and  on  divers  other  days  and  times  r^Ron-i 
between  that  time  and  the  time  of  the  commencement  of  the  suit  of  the  ■-  -■ 
plaintiff  against  the  defendant  in  that  behalf,  wrongfully  and  injuriously  cut, 
dug,  and  made  in  his  said  close  used  as  a  private  road  as  aforesaid,  a  certain 
large  sewer,  close  to  and  adjoining  the  said  close  and  the  said  pond  of  water  of 
the  plaintiff,  and  kept,  and  continued,  and  caused  to  be  kept  and  continued  the 
said  sewer  adjoining  to  the  said  close  and  pond  of  water  of  the  plaintiff  for  a 
long  space  of  time,  to  wit,  from  thence  hitherto ;  and  thereby  during  all  the 
time  aforesaid  wrongfully  drew  off  and  diverted  large  quantities  of  the  water  of 
the  said  pond ;  and  the  plaintiff  thereby,  for  want  of  sufficient  water  in  the  said 
pond,  could  not  during  that  time  use,  occupy,  and  enjoy  his  said  close  and  his 
said  pond  full  of  water,  as  he  otherwise  might,  could,  and  would,  and  ought  to 
have  done :  to  the  plaintiff's  damage  of  1,000^. 

Plea,  general  issue. 

It  appeared  at  the  trial  that  the  plaintiff,  a  cattle-keeper,  being,  as  lessee  of 
the  defendant,  in  possession  of  a  field  with  a  pond  in  it,  the  defendant,  in 
April,  1833,  obtained  permission  of  the  plaintiff  to  fill  up  a  portion  of  the  pond 
for  the  purpose  of  making  a  road  to  the  defendant's  house.  The  permission 
was  given  on  condition  of  the  defendant's  abating  10^.  of  the  plaintiff's  rent| 
and  leaving  a  sufficient  supply  of  water  for  the  plaintiff's  cattle. 

Before  constructing  the  road,  the  defendant  built  a  sewer  to  carry  off  the  sur- 
plus water  of  the  pond  in  rainy  seasons.  This  sewer  ran  from  the  south  side 
of  the  pond  into  a  drain  cut  through  a  field  of  the  defendant's  on  the  north 
side ;  and,  after  the  sewer  was  completed,  the  road  was  carried  over  it  through 
the  northern  extremity  of  the  pond. 

The  depth  of  the  pond  when  full  did  not  exceed  '''two  feet  and  a  half;  r^cAQ-i 
its  ordinary  depth  was  eighteen  inches.  I-        -> 

In  order  to  build  the  sewer,  the  defendant  was  obliged  to  drain  the  pond  dry; 
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tndy  aeoording  to  the  plaintiff's  witnesses,  it  never  again  contained  a  sufficient 
sapply  of  water  for  his  cattle,  notwithstanding  the  ^aintiff  had  paddled  the 
hottom  to  prevent  leakage,  and  at  the  head  of  the  sewer  had  erected  a  cylinder 
two  feet  and  a  half  high,  with  a  grating  at  the  top,  so  that  no  water  could  enter 
the  sewer  till  it  was  two  feet  and  a  half  deep  in  the  pond. 

The  defendant  ascribed  the  desiccation  of  the  pond  to  the  accident  of  two 
dry  summers ;  and  his  counsel  objected  that,  as  the  sewer  was  made  before  the 
road,  the  injury  proved  did  not  correspond  with  the  injury  described  in  the 
declaration. 

A  verdict  was  found  for  the  plaintiff,  with  leave  for  the  defendant  to  move 
to  set  it  aside,  an4  enter  a  nonsuit  instead,  if  the  objection  should  be  found 
available. 

Spankusj  Seijt.,  having  obtained  a  rule  nisi  accordingly, 

Byles  showed  cause.  The  objection  is  without  weight,  because,  although  the 
defendant's  road  not  having  been  constructed  till  after  the  sewer,  he  could  not 
have  cut  the  sewer  in  his  close  used  as  a  road,  as  alleged  in  the  declaration, 
yet,  the  time  when  the  dose  was  used  as  a  road  not  being  specified,  it  must  be 
taken  to  be  at  the  time  of  commencing  the  action,  and  then  the  allegation 
would  be  correct,  via.,  that  the  defendant  wrongfully  made  a  sewer  through  a 
olose  of  the  defendant,  which  at  the  time  of  commencing  the  action  was  used 
as  a  road. 

In  Sir  N.  Point's  case,  Cro.  Jac.  214,  in  an  indictment  for  a  forcible  entry, 
it  was  laid,  that  such  a  day  and  year  the  defendant  entered  into  such  land, 
r*59l1  ^^^^  liberum  tenementum  *of  J.  B.,and  with  force  expelled  him;  and 
I-  ^  judgment  was  reversed,  for  not  saying  ad  tunc  exutensy  for  it  might  be 
the  freehold  of  J.  B.  at  the  time  of  the  indictment,  and  not  at  the  time  of  the 
entry.  That  was  confirmed  in  Bridge's  case,  Cro.  Jac.  639.  So  in  Rex  v. 
Somerton,  7  B.  &  C.  468,  an  indictment  charged  that  A.  6.,  on  a  certain  day, 
being  the  servant  of  J.  H.,  one  gold  ring  then  and  there  being  in  the  posses- 
sion of  J.  H.,  and  being  his  goods  and  chattels,  feloniously  did  steal :  It  was 
held  that  the  fair  import  of  the  charge  was,  that  A.  B.  was  the  servant  of  J.  H. 
at  the  time  when  the  theft  was  committed.  To  the  same  effect  is  Rex  v.  Ward, 
2  Ld.  Raymd.  1461.  At  all  events,  the  sewer  is  a  continuing  nuisance  ]  and 
the  plaintiff  may  recover  for  the  continuance,  notwithstanding  he  may  have 
misdescribed  the  premises  at  its  commencement. 

Secondly,  the  defendant's  close  of  land,  being  described  by  its  abuttals  as 
adjoining  the  plaintiff's  close  and  the  pond  to  it,  the  use  the  defendant  made  of 
his  close  is  immaterial,  and  may  be  rejected  as  surplusage,  or  might  have  been 
amended  at  the  trial,  or  now  :  Hill  v.  Salt,  2  Cr.  &  Mee.  420. 

Thirdly,  by  the  new  rules  of  pleading,  the  defendant,  in  an  action  on  the 
case,  by  pleading  not  guilty  to  the  principal  charge,  must  be  taken  to  have  ad- 
mitted all  matters  of  inducement. 

Spankie  and  Knaicles  in  support  of  the  rule.  The  charge  is,  depriving  the 
plaintiff  of  his  water  by  digging  through  the  defendant's  close  used  as  a  road ; 
and,  whatever  occasioned  the  loss  of  the  water,  it  was  not  digging  through  the 
defendant's  road.  Not  guilty,  therefore,  was  the  only  plea  to  a  charge  con- 
ceived in  such  terms ;  and  though  that  plea  should,  under  the  new  rules,  be 
r*5921  ^^^^  ^^  involve  an  admission  of  matters  of  ^inducement,  still  it  leaves 
I-  ^  the  plaintiff  to  establish  the  grievance  he  alleges,  that  is  the  drawing  off 
his  water  by  a  cat  through  the  defendant's  road.  The  showing  that  the  water 
had  been  drawn  off  by  any  other  cut  would  not  have  established  that  allegation. 
The  cases  in  Cro.  Jac.  only  decided  that  an  indictment  was  insufficient  for  want 
of  the  word  ad  tunc,  but  in  this  declaration  it  is  expressly  alleeed,  that,  at  the 
time  of  the  grievance,  the  defendant  used  his  close  as  a  road,  and  that  he  injured 
the  plaintiff  by  catting  a  sewer  through  the  said  close ;  that  is,  the  close  used 
as  a  road  at  the  time  of  the  grievance.  Rex  v.  Somerton  is  in  favor  of  the 
defendant. 

There  is  a  further  variance  in  the  allegation  of  the  means  by  which  the  water 
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was  withdrawn.  AoeordiDg  to  the  evidence,  it  was  not  withdrawn  by  the  sewer, 
but  previously,  and  in  order  to  the  cons^otion  of  the  sewer.  As  to  the  sup- 
posed continuanoe  of  the  nuisance,  the  grating  of  the  sewer  was  at  such  a 
height  as  to  prevent  the  improper  escape  of  water  after  the  sewer  had  been 
once  built. 

TiNDAL,  C.  J.  In  this  case  the  defendant  relies  on  two  objections : — ^first,  a 
misdescription  of  the  grievance  of  which  the  plaintiff  complains ;  secondly,  a 
variance  in  another  material  point,  namely,  that  the  pond  was  not  emptied  by 
the  sewer,  but  in  order  to  the  construction  of  a  sewer  for  the  protection  of  the 
road  which  the  defendant  was  permitted  to  make. 

It  appears  to  us  that  the  defendant  has  been  answered.  The  declaration 
states,  that  while  the  plaintiff  was  possessed  of  his  close  and  pond,  the  de- 
fendant wrongfully  and  injuriously  cut  and  made  in  his  close  used  as  a  {mvate 
road,  a  certain  large  sewer  adjoining  the  close  and  the  pond  of  the  pluntiff. 
But,  by  way  of  inducement,  the  pliuntiff  says,  that  before  and  at  the  time  of 
committing  the  grievance,  the  defendant  was  ^possessed  of  a  close  of  land  ri^^goi 
used  by  the  defendant  as  a  private  road,  and  adjoining  the  plaintiff's  dose  ^  •* 
and  pond ;  and  this  gives  rise  to  the  first  head  of  objection,  that  the  defendant's 
dose  was  not,  according  to  the  language  of  the  declaration,  used  as  a  road  at 
the  time  the  pond  was  emptied,  nor  till  after  the  sewer  was  built  The  language 
is  indeed  equivocal :  but  it  might  be  open  to  the  plaintiff  to  explain  the  ambi- 
guity by  evidence,  and  to  show  at  what  time  the  close  was  used  as  a  road, 
whether  at  the  time  of  the  injury,  or  at  the  commencement  of  the  action. 
However,  without  deciding  that  point,  it  is,  at  all  events,  clear  that  the  allega^ 
tion  is  immaterial,  and  does  not  relate  to  the  gravamen  of  the  action.  What  ^ 
has  it  to  do  with  the  wrongful  act  of  the  defendant,  or  the  measure  of  damages 
which  the  plaintiff  is  entitled  to  claim,  whether  the  defendant  used  his  close  as 
a  road,  an  orchard,  or  a  earden  ? 

If  the  whole  of  the  inducement  had  been  omitted,  the  declaration  would  have 
been  as  well  without  it ;  we  cannot,  therefore,  allow  it  to  be  turned  to  the  defeat 
of  the  plaintiff's  claim.  Nor,  under  the  new  rules  of  pleading,  is  it  open  to  the 
defendant  upon  this  record  to  take  the  objection ;  for  the  general  issue,  not 

§uilty,  denies  only  the  commission  of  the  injury,  and  not  Uie  matters  of  in- 
ucement. 

Then  comes  the  second  objection,  that  the  declaration  alleges  the  pond  tn 
have  been  emptied  by  the  defendant's  making  a  sewer,  whereas  the  evidence 
shows  it  to  have  been  emptied  by  the  steps  taken  preparatory  to  making  the 
sewer. 

But  the  plaintiff  complains  not  only  of  the  emptying  of  the  pond,  but  of  its 
continuing  empty  in  consequence  of  what  the  defenduit  has  done ;  and  it  is 
clear,  according  to  the  evidence,  that,  since  the  trench  for  the  sewer  was  dug, 
the  water  has  never  risen  to  its  usual  level.  We  think,  therefore,  that  the  n3» 
for  entering  a  nonsuit  must  be  discharged. 

*Ga8ELEK,  J.  If  it  were  necessary  to  express  an  opinion  as  to  the  r^^gii 
time  when  the  defendant's  dose  is  alleged  to  have  been  used  as  a  road,  ^  ^ 
I  should  say  the  declaration  expresses  the  time  when  the  grievance  was  oom« 
mitted ;  but  it  is  not  necessary  to  decide  this,  for  under  the  new  rules  the  de- 
fendant, having  pleaded  only  the  general  issue,  is  precluded  from  objecting  to 
matters  of  inducement. 

Park,  J.,  concurred.  Rule  discharged. 

BosANQUET,  J.,  was  absent,  in  the  capacity  of  Commissioner  of  the  Great 
SeaL 

POTTS  V,  SPARROW.    Apnl  28. 

Illegality  of  oonsiderstion  mast  be  pleaded  speoidlj  ai  a  defenoe,  not  only  where  the 
<»zpre8s  contract  on  which  a  plaintiff  sues  is  illegal,  bat  also  where  illegal  serriees 
"ing  been  performed,  no  contract  to  pay  for  them  can  be  implied. 
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Thb  plaiDtiff,  an  attorney,  sought,  in  this  aotion  of  assumpsit,  against  Sparrow, 
to  recover  his  bill  of  oosts  for  preparing  an  agreement, — by  which  Jane  Stanley, 
the  administratrix  of  Thomas  Stanley,  transrerrod  to  Sparrow  her  right  to  sue* 
John  Jones  upon  an  engagement  entered  into  by  him  with  Thomas  Stanley,  and 
authorised  Sparrow  to  sue  Jones  in  her  name, — and  also  the  costs  of  the  action 
of  Stanley  v.  Jones  (see  antd,  7  Bingh.  869),  which  the  plaintiff  Potts  con- 
ducted for  Sparrow  in  Jane  Stanley's  name,  and  which  failed,  on  the  ground 
that  the  agreement  between  Thomas  Stanley  and  Jones  was  void  for  main- 
tenance. 

The  defendant  Sparrow  pleaded  non  assumpsit  only. 

A  verdict  was  obtained  for  the  plaintiff  Potts,  with  leave  for  the  defendant 
Sparrow  to  move  to  enter  a  nonsuit  instead,  on  the  ground  that  Potts  could  not 
recover  for  services  rendered  in  transferring  an  illegid  contract,  and  in  conducting 
an  action  on  such  a  contract;  and  a  rule  nisi  having  been  obtained  accordingly, 
r^fiq fi-i  *Comynj  who  showed  cause,  contended  first,  that  under  the  new  rules 
I-  ^  this  objection  ought  to  have  been  pleaded  specially,  and  could  not  be 
advanced  under  the  general  issue ;  the  less  so,  as  some  kinds  of  maintenance 
are  not  illegal:  Per  Lord  Eldon  in  Wallis  v,  Duke  of  Portland,  3  Yes.  494. 

The  Court  here  called  upon 

Talfaurdy  Serjt,  and  i>oi0/tn^,  for  the  defendant.  By  the  new  rule  ''all 
matters  in  confession  and  avoidance,  including  not  only  those  by  way  of  dis- 
charge, but  those  which  show  the  transaction  to  be  either  void  or  voidable  in 
point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be  specially  pleaded 
e.  gr,  illegality  of  consideration."  The  illegality  which  under  this  rule  is  to 
be  pleaded  in  avoidance,  is  illegality  in  the  contract  which  is  the  subject  of  an 
action  ;  but  no  contract  arises  in  respect  of  service  performed  in  furtherance  of 
an  illegal  agreement.  The  law  does  not  recognise  the  existence  of  such  services. 
In  an  action  on  the  vitious  agreement  itself,  the  objection  of  maintenance 
could  only  have  been  raised  by  plea.  But  the  plaintiff  here  seeks  to  recover 
^f  the  defendant  in  respect  of  services  rendered  to  enforce  the  illegal  a^eement 
The  illegality,  therefore,  of  which  the  defendant  would  avail  himself,  is  iiot  the 
illceality  of  an  agreement,  but  illegality  in  the  conduct  of  the  plaintiff  which 
excludes  the  presumption  of  and  contract  between  him  and  the  defendant.  He 
conld  only  plead,  therefore,  the  general  issue,  that  no  contract  existed.  If 
the  court  sees'that  the  conduct  of  the  plaintiff  is  illegal,  they  will  refuse  to  assist 
him,  whether  the  defendant  points  out  the  illegality  or  not ;  as  in  the  case  of 
the  highwayman,  who  filed  a  bill  against  his  companion,  for  an  account  of  the 
proceeds  of  their  joint  exploits  on  Hounslow  Heath. 

r*5961  *^iNi>A^»  ^'  ^'  ^bft^  argument  would  apply  to  where  a  transaction  is 
L  ^^^J  affected  with  usury  or  any  other  illegality ;  and  yet  I  never  heard  that  if 
the  defendant  omits  to  avail  himself  of  the  fact,  the  court  is  to  go  on  and  dis- 
cover it  for  him.  The  question  here  is,  whether  under  the  new  rule  the  defen- 
dant should  have  pleaded  the  alleged  illegality  in  order  to  avail  himself  of  it  in 
defence  to  this  aotion.  It  has  been  very  acutely  put  by  the  learned  Serjeant 
that  the  rule  applies  only  to  cases  where  the  illegality  is  in  an  agreement  which 
forms  the  subject  of  a  suit,  and  not  to  cases  where  the  claim  is  in  respect  of 
illegal  services,  which  the  employer  cannot  be  called  on  to  pay  for;  the  exia- 
tence  of  which  is  not  recognised  by  the  law ;  and  on  which,  therefore,  not 
even  an  implied  contract  can  arise.  But  there  are  many  cases  in  which  the 
elaim  in  respect  of  services  performed,  or  goods  delivered,  would  be  plainly 
illegal,  and  as  such  would  impose  on  the  defendant  the  necessity  of  pleading 
the  illegality,  although  no  express  contract  would  be  proved  at  the  trial. 

Here  the  defendant  relies  on  the  illegality  of  the  contract,  and  he  ought  to 
have  put  on  the  record  that  the  several  acts  in  respect  of  which  the  plaintiff 
seeks  to  recover  were  illegal. 

Park,  J.  It  is  not  now  competent  to  a  defendant  in  an  action  of  assumpsit  to 
rely  on  the  illegality  of  the  transaction  without  putting  it  on  record ;  and  that 
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whether  the  illegality  ariae  on  a  statute  or  at  oommon  law.    I  am  not  prepared 
to  say  that,  where  there  ia  no  such  plea,  a  judge  would  not  be  bound  to  prevent 
any  questions  leading  to  such  a  defence. 
Gabelsb.  J.,  and  Yaughan.  J.,  ooneurred.  Rule  discharged. 


*DAVIES  and  Wife  Demandants;  WILLIAM  SELBY  LOWNDES,  r*rQ^T 
Tenant.     April  27,  2S,  ^^^'^ 

T.  J.  Selby,  wlio  had  no  relations  of  his  own  name,  derised  his  property  to  his  right  and 
lawful  heir-at-law,  ^for  whom  he  directed  advertisements  to  be  pablished],  charged  with 
legacies  to  be  paid  in  twelve  months  after  testator's  death ;  and  if  no  heir  was  found, 
to  W.  L  ,  on  condition  he  changed  his  name  to  Selby.  On  the  side  of  his  mother  and 
grandmother,  the  testator  had  several  relations,  to  whom  he  left  large  legacies :  Held 
Uiat  by  his  lawful  heir  he  meant  an  heir  of  the  blood  of  the  Selbys,  and  that  none 
such  being  found,  the  property  belonged  to  W.  L. 

Thomas  Daties  and  Elizabeth  his  wife,  by  their  attorney^  demanded  against 
William  Selby  Lowndes  certain  manors  in  the  county  of  Buckingham,  contain- 
ing, divers,  to  wit,  6000  acres  of  arable  land,  Ac.,  and  divers,  to  wit,  500 
messuages,  500  buildings,  &o.,  with  the  rights,  members  and  appurtenances  to 
the  said  manors  belonging ;  and  also  50  other  messuages,  &o.,  with  oommon  of 
pasture  thereunto  belonging  and  appertaining,  situate  and  being  in  the  several 
parishes  of  Whaddon,  Oreat  Harwood,  Little  Harwood,  Tottenhoe,  Shenley, 
Great  Lynford,  Mursley,  and  Bletchley,  and  the  rectory  of  Tottenhoe,  with  the 
appurtenances  in  the  county  of  Buckingham,  which  the  said  Thomas  Daviea 
and  Elizabeth  claimed  to  be  the  right  and  inheritance  of  her  the  said  Elizabeth, 
— by  writ  of  our  lord  the  King  of  right ;  and  thereupon  said,  that  Thomas 
James  Selby  deceased,  whose  heir  the  said  Elisabeth  is,  was  seised  of  the  tene- 
ments aforesaid,  with  the  appurtenances  in  his  demesne  as  of  fee  and  right,  in 
the  time  of  peace,  in  the  time  of  Lord  Oeorge  the  Third  late  King  of  Great 
Britain,  within  sixty  years  next  before  the  commencement  of  this  suit,  by, 
taking  the  esplees  thereof,  to  the  value  of,  &c.;  and  the  said  Thomas  Davies 
and  Elizabeth  his  wife  further  said,  that  the  said  Thomas  James  Selby  died  so 
seised  of  the  tenements  aforesaid  with  the  appurtenances,  without  having  any 
heir,  save  and  except  Erasmus  Lloyd  thereinafter  mentioned  ;  that  the  said 
Thomas  James  Selby  was  the  son  and  heir  of  James  Selby  *who  died  pftgno-i 
without  any  other  issue  of  his  body,  and  without  having  any  heir  save  ^  ^ 
and  except  the  said  Thomas  James  Selby  ;  that  the  said  James  Selby  was  the 
son  and  heir  of  James  Selby,  the  grandfather  of  the  said  Thomas  James  Selby 
which  said  last-mentioned  James  Selby  also  died  without  having  any  heir  save 
and  except  the  said  first-mentioned  James  Selby,  and  which  said  James  Selby 
secondly  mentioned  was  the  son  and  heir  of  Thomas  Selby,  by  Mary  his  wife, 
theretofore  Mary  Lloyd ;  which  said  Thomas  Selbv  died  without  other  issue  of 
his  body,  and  without  any  other  heir  by  the  said.  Mary  than  the  said  James 
Selby,  secondly  above  named  :  and  the  said  Thomas  Davies  and  Elizabeth  his 
wife,  further  said,  that  the  said  Mary,  the  mother  of  the  said  James  Selby 
secondly  above  named,  in  her  lifetime  and  at  the  time  of  her  death,  was  the 
daughter  of  Alban  Lloyd  and  Mary  his  wife ;  that  James  Lloyd  was  the  son 
and  heir  of  the  said  Alban  Lloyd  by  the  said  Mary  his  wife ;  and  also  the 
brother  of  the  said  Mary  the  wife  of  the  said  Thomas  Selby ;  that  Evan  Lloyd 
was  the  son  and  heir  of  the  said  James  Lloyd ;  that  William  Lloyd  was  the  son 
and  heir  of  the  said  Evan  Lloyd;  and  that  Erasmus  Lloyd  was  the  son  of 
George  Lloyd  who  was  the  son  of  the  said  James  Lloyd;  and  which  said 
Erasmus  was  the  cousin  and  heir  of  the  said  William  Lloyd ;  and  that  upon 
and  at  the  time  of  tke  death  of  the  said  Thomas  James  Selby,  who  died  so 
seised  without  issue  as  aforesaid,  the  right  of  the  tenements  aforesaid  with  the 
appurtenances  descended  from  the  said  Thomas  James  Selby  to  the  said  Erasmus 
Lloyd  as  the  cousin  and  heir  as  aforesaid  of  the  said  Thomas  James  Selbyy  who 
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died  80  seised  as  aforesaid.  That  from  the  said  Erasmus  Lloyd,  the  right  of  the 
tenements  aforesaid  with  the  appartenances,  upon  his  death,  descenddL  to  and 
upon  John  Lloyd  as  the  son  and  heir  of  the  said  Erasmus  Lloyd,  and  from  the 
said  John  Lloyd  the  right  of  the  said  tenements  with  the  apnurtenanceS| 
|.^f'QQ1  "^npon  his  death  descended  to  Catherine,  Frances,  and  one  other  Mary  as 
L  J  the  daughters  And  oo-heirs  of  the  said  John  Lloyd;  and  from  the  said 
Catherine  Lloyd  who  married  Thomas  Julian,  upon  her  death  all  her  part  of 
and  in  the  said  right  which  came  to  her  as  co-heir  as  aforesaid  descended  to  and 
upon  the  said  Elizaheth,  who  was  wife  as  aforesaid  of  the  said  Thomas  Davies 
as  the  daughter  and  heir  of  the  said  Catherine  :  and  afterwards,  upon  the  death 
of  the  said  Frances  all  her  part  of  and  in  the  said  right  which  came  to  her  as 
aforesaid,  descended  to  and  upon  the  said  last-mentioned  Mary  and  Elizaheth 
as  the  sister  and  niece  respectively,  and  co-heirs  of  the  said  Frances.  And 
afterwards  upon  the  death  of  the  said  last-mentioned  Mary,  all  her  part  of  and 
in  the  said  right  which  came  to  her  as  aforesaid,  descended  to  and  upon  the  said 
Elisaheth  as  the  niece  and  co-heir  of  the  said  last-mentioned  Mary ;  which  said 
Elizaheth  thereupon  and  before  the  commencement  of  this  suit  became  and  was 
entitled  to  the  whole  of  the  said  tenements  with  the  appurtenances  as  such  heir 
and  cousin  of  the  said  Thomas  James  Selby  as  aforesaid ;  and  which  said  Thomas 
Davies  and  Elizabeth  his  wife  now  demand  the  same,  and  that  such  is  their 
right  they  offer,  &o. 

Plea,  general  issue. 

The  cause  was  tried  at  bar. 

Talfourd,  Serjt.,  Sir  W.  FoOet,  and  E.  F.  Wiaiams,  for  the  demandants. 

The  Attemey-General,  Sir  John  CampbeU,  Kelly ^  and  R,  V.  Richards  for 
the  tenant. 

The  four  knights,  girt  with  their  swords,  and  the.  other  twelve  recognitors 
having  entered  the  jury-box.  Sir  John  Campbell,  after  six  or  seven  of  them 
had  been  sworn,  tendered  the  demi  mark. 

r*6001  *  Tal/ourd,  objected  that  it  ought  to  have  been  tendered  before  any  of 
I-  ^  the  recognitors  had  been  sworn.  The  Court,  however,  ordered  the  trial 
to  proceed,  postponing  the  discussion  of  the  objection  to  a  future  opportunity^ 
and  the  rest  of  the  recognitors  were  sworn. 

jE.  F.  Williams,  on  the  part  of  the  demandanto,  having  then  opened  the 
pleadings. 

Sir  John  Campbell,  on  the  part  of  the  tenant,  claimed  to  hold  the  property 
nnder  the  will  of  Thomas  James  Selby,  of  Whaddon,  in  Buckinghamshire,  who 
was  an  orphan  at  eleven  years  of  age,  and  died  on  the  7rh  of  December  1772, 
unmarried.     The  demandant's  writ  was  sued  out  on  the  6th  of  December  1882. 

Thomas  James  Selby,  by  his  will,  bearing  date  August  10th,  1768,  and  duly 
attested,  among  other  matters,  gave  and  devised  as  follows: — ''To  my  right 
and  lawful  heir-at-law  (for  the  better  finding  out  of  whom  I  direct  advertise- 
mente  to  be  published  immediately  after  my  decease  in  some  of  the  public 
papers),  all  my  manors,  lands,  &o.,  in  Buckinghamshire — [in  the  will  particu- 
larly described], — to  hold  the  aforesaid  manors,  &c.,  to  my  heir-at-law,  his  heirs, 
executors,  administrators,  or  assigns  for  ever,  subject  and  chargeable  neverthe- 
less with  the  payment  of  all  my  just  debts,  funeral  charges,  bonds,  annuities, 
and  all  legacies  hereinafter  mentioned :  that  is  to  say — [among  other  legacies], 
— ^to  my  cousin  Temperance  Bedford  I  give  1000/.;  to  Mr.  Franklyn,  who 
married  Miss  Elizabeth  Wells,  I  give  1000/.;  and  to  Miss  Nelly  Wells  and 
Mrs.  Franklyn  (late  Catherine  Wells)  I  give  100/.  each;  to  Mrs.  Ann  Kent, 
sister  to  Temperance  Bedford  before  mentioned,  1000/.  All  which  debte,  to- 
gether with  all  which  legacies,  funeral  charges,  and  appointments,  I  do  hereby 
r*60l1  ^^^^  ^°^  direct  *to  be  paid  by  the  said  heir-at-law,  his  heir,  executor, 
I-        -'or  assigns,  within  twelve  months  after  my  decease ;  but  should  it  so  hap- 

Cthat  no  heir-at-law  is  found,  I  then  do  hereby  constitute  and  appoint  Wil- 
Lowdnes,  Esq.,  of  Winslow,  in  the  county  of  Buckingham,  and  i^ow  Major 
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in  the  Militia,  my  lawfiil  Iteir,  on  oondition  he  ohanges  his  name  to  8Mfj :  and 
I  give  the  estates,  and  all  the  manors  before  mentioned,  together  with  all  rights, 
hereditaments,  members  and  appartenances  before  mentioned,  to  the  aforesaid 
William  Lowndes,  snbjeet  to  and  ohargeable  nevertheless  with  all  the  legades, 
annuities,  debts,  funeral  charges,  and  other  charges  before  mentioned.    Next  I 

S'tc  and  bequeath  all  mj  tenements  or  messuages,  with  their  i^purtenanoea 
ereto  belonging,  situate  and  being  in  St.  Clement's  ehnroh-jard,  in  the  pariah 
of  St  Clement's  Danes,  London ;  and  also  all  those  my  messuages,  farms,  lands 
and  tenements,  tithes  and  hereditaments,  and  premises,  with  every  of  their  ap- 

Curtenances,  situate,  lying,  and  being  in  the  Isle  of  £ly,  in  the  county  of  Gam- 
ridge  ;  and  also  all  that  my  manor  of  Hertii^ordbury,  in  the  oountv  of  Hert- 
ford, with  all  rights,  memliers,  manors,  and  appartenances  thereto  belongings 
together  with  all  farms,  lands,  tenements,  and  hereditaments  whataoever,  to  the 
Bev.  Mr.  John  Lord,  and  to  Mr.  Richard  Filkes,  their  heirs,  administrators, 
and  assigns,  in  trust  that  they  or  the  survivors  of  them,  their  heirs,  ezecators, 
administrators,  or  assigns,  do  and  shall,  as  soon  as  conveniently  may  be  after 
my  decease,  sell  and  dispose  thereof  by  public  auction."— {The  money  to  he  dis- 
posed of  to  the  treasurers  of  three  charities  in  the  will  named.] — ^Next  I  give 
to  my  dear  cousin  Temperance  Bedford,  of  Husbome  Crawley,  daughter  of  the 
late  Author  Bedford,  Minister  of  Sbambrooke,  before  mentioned,  1000/.  over 
and  above  what  is  before  recited,  this  being  part  of  my  personal  estate,  together 
with  all  interest  *that  is  or  shall  become  due ;  and  which  1000^  is  out  r^ftruyt 
at  use,  and  lent  by  me  to  Sir  Thomas  Alston,  Bart.,  of  Odell,  in  the  ^  -^ 
county  of  Bedford :  and  I  do  also  give  and  bequeath  to  the  said  Temperance 
Bedford  the  two  pictures  of  my  mother  that  haog  up  in  my  study ;  also  the 
picture  of  my  grandmother;  also  an  iron-chest,  now  in  the  hands  of  Mr.  Hoare, 
my  banker,  in  Fleet  Street,  oontainioff  my  mother's  jewels  and  some  other 
trifles ;  and  also  my  mahogaoy  chest  of  drawers  in  the  dressing-room  at  Wan- 
don,  together  with  my  mother's  picture  and  other  &mily  pictures ;  together 
with  all  notes,  bonds,  moneys,  and  whatsoever  else  is  contain^  in  the  same.  I 
also  give  to  the  aforesaid  Temperence  Bedford,  her  heirs,  executors,  adminis- 
trators, and  assigns  for  ever,  after  the  decease  of  my  dearly  beloved  Mrs.  Elis- 
abeth Hone,  commonly  called  or  known  by  the  name  of  Vane — [to  whom  the 
Wavendon  estate  was  devised  for  life], — all  that  my  dwdling-honse  at  Waven- 
don,  together  with .  all  messuages,  farms,  lands,  tenements,  hereditaments,  and 
premises,  with  their  appurtenances,  situate,  lying,  and  being  at  Wavendon, 
otherwise  Wandon  aforesaid,  Apsley  Quise,  Husbome  Crawley,  Heath,  and 
Beach,  in  the  several  counties  of  Buckingham  and  Bedford.  I  do  also  give  and 
bequeath  to  the  said  Temperance  Bedford  the  perpetual  advowson  and  disposal 
of  the  living  or  rectory  of  Wavendon  aforesaid  for  ever,  together  with  the  tithes 
of  all  sorts  thereof." 

The  testator  appointed  John  Lord,  Bichard  Filkes,  and  Mrs.  Hone  his  execu- 
tors and  executrix. 

The  testatorfs  &ther,  James  Selby,  married  Mary  Alston,  daughter  of  Sir 
Bowland  Alston,  of  Odell  in  Bedfordshire. 

The  testator's  grandfather,  James  Selby,  married  Margaret  Wells,  daughter 
of  John  Wells  of  Wavendon. 

The  testator's  great  grandfather  was  unknown. 

^Temperance  Bedfoxd  and  Ann  Kent,  named  in  the  will,  were  the  r^gnoi 
daughters  of  the  testator's  first  cousin  Temperance  Alston,  who  married  ^  J 
Arthur  Bedford. 

Ellen  Wells,  Catharine  Franklyn,  and  Eliiabeth  Franklyn,  were  the  grand- 
daughters and  co-heiresses  of  Lionel  Wells,  the  brother  of  Margaret  WellS|  the 
testator's  Esther's  mother. 

Such  being  the  will  and  the  state  of  the  testator's  family, 

The  Attorney-General  contended, 

1st,  That  the  demandant's  claim  was  too  late.    The  legacies  were  to  be  paid 
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within  twelve  moDtln :  m  they  were  eharged  <m  die  realfy  die j  ooaM  not  be 
paid  till  the  estate  was  Tested  in  a  permanent  owner,  who  ahoold  ha?6  the 
power  to  mortgage  for  the  porpose,  and  then,  as  the  testator  could  not  have  pro- 
posed that  the  legatees  should  be  kept  oat  of  their  money  for  sixty  years,  he 
most  have  intended  that  Mr.  Lowndes  shonld  become  the  permanent  owner  if 
the  undiflooTcred  heir  of  the  Selbys  did  not  appear  within  a  twelvemonth. 

2dlyy  Mrs.  Davies  was  not  even  heir-at-law;  for  she  only  cUumed  from  the 
testator's  paternal  great  grandmother  while  there  were  still  heirs  existing  on  the 
part  of  the  patemid  grandmother :  and  Blaokstons  (2  Bl.  Gomm.  288),  dis- 
putes all  the  authorities  which  hold  that  the  blood  of  tne  paternal  great  grand- 
mother is  entitled  to  the  preference.  Glere  v.  Brook,  Plowd.  444  to  449.  But 
see  8  &  4  W.  4,  c.  106,  s.  8  ;  Co.  lit.  12 ;  Lord  Bacon's  Maxims  of  the  Law, 
16 ;  Hale's  History  of  the  Gom.  Law,  122.    Bao.  Abr.  Descent,  B. 

8dly,  Lookii^  to  the  circumstance  that  the  testator  had  left  legacies  to  rela- 
tions on  the  side  of  his  own  mother,  and  to  the  co>heiresses  of  his  fiither's 
r*6041  ™®^^®''  ^^  could  *not  be  ignorant  that  there  were  persons  alive  who 
>•  ^  would  have  answered  the  description  of  his  heirs,  and  therefore  by  the 
devise  to  his  right  heir  he  must  have  meant  an  heir  of  the  blood  of  the  Selbys. 

In  support  of  this  position,  the  Attorney-General  read  the  opinion  of  Lord 
Mansfikld  and  the  Court  of  King's  Bench  delivered  in  Easter  term,  1780, 
upon  a  trial  at  bar,  see  post,  619,  of  an  ejectment  brought  by  the  descendants  of 
laonel  Wells,  brother  of  Margaret  Wells,  the  testator's  father's  mother,  to  reco- 
ver the  testator's  London  property ;  and  the  judgment  of  Lord  Loughbobovoh 
and  the  Court  of  Common  Pleas,  delivered  in  Trinity  term,  1782,  upon  a  special 
verdict  found  at  the  Lent  assises,  1781,  upon  the  trial  of  an  ejectment  brought 
by  the  same  parties  to  recover  the  testator's  Buckinghamshire  property.  See 
post,  622. 

4thly,  He  relied  on  a  fine  with  proclamaUon  levied  by  the  devisee  William 
Lowndes  in  Trinity  term  1784,  of  the  whole  estate. 

The  will  of  Thomas  James  Selby  having  been  read, 

Mr.  R.  L.  Appleyard  proved  that  the  tenant  was  the  son  of  the  devisee,  Wfl- 
liam  Lowndes,  named  in  the  will,  who  died  in  1818,  and  was  succeeded  in  the 
possession  of  the  estate  by  the  tenant. 

The  court  rolls  of  the  manor  of  Whaddon  were  then  put  in,  from  which  it 
appeared,  that  from  the  year  1774  to  1781,  the  devisee  had  held  courts  as  lord 
of  the  manor,  in  the  name  of  William  Lowndes ;  that  no  court  was  holden  from 
1781  to  1788;  that,  in  November  1783,  a  court  was  holden  in  the  name  of 
William  Lowndes  Selby ;  in  1784,  in  the  name  of  William  Selby,  formerly 
William  Lowndes;  and  from  1784  till  the  devisee's  death,  in  the  name  of  Wil- 
liam Selby. 

r«An^l  "^^^^  °®^^  evidence  adduced,  was  a  decree  in  Chancery  of  the  28d  of 
L  ^^^^  April,  1779,  upon  a  bill  filed  in  Easter  term,  1778,  by  Mrs.  Hone,  the 
executrix  of  T.  J.  Selby's  will,  against  William  Lowndes  and  the  several  per- 
sons who  had  then  set  up  claims ;  and  upon  a  bill  filed  in  October,  1778,  by  Wil- 
liam Lowodes  against  Samuel  Thome,  Margaret  Wells,  and  all  others,  who  up 
to  that  time  had  made  any  claim  to  the  estates.  By  this  decree,  the  bilb  were 
ordered  to  be  taken  pro  confeno  against  certain  of  the  defendants,  who  did  not 
appear ;  to  be  retained  for  twelve  months ;  and  that  in  the  mean  time,  the 
chumants  under  Margaret  Wells  should  be  at  liberty  to  bring  an  ejectment  to 
recover  possession  of  the  premises. 

By  a  final  decree  in  these  two  causes,  made  on  the  28th  of  March,  1788, 
which  operated  upon  all  the  persons  who  had  then  set  up  claims,  the  Court, 
^<  declared  the  will  of  the  testator,  Thomas  James  Selby,  well  proved,  and  that 
the  same  ought  to  be  established,  and  the  trusts  thereof  performed  and  carried 
into  execution,  which  was  thereby  ordered  accordingly;  and  it  was  further  or- 
dered, that  the  Master  should  compute  interest  on  such  of  the  testator's  debts  as 
carried  interest^  and  on  the  legacies,  from  the  time  to  which  interest  was  com- 
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pnted  tbereon  bj  the  Master's  report,  tnd  that  the  same  should  be  raised 
by  mortgage  or  sale  of  the  testator's  estate,  called  WhaddoD  Chase,  Wbad- 
don  Park,  and  other  lands  snbjected  to  the  payment  thereof  by  the  testator's 
will,  or  of  a  snfficient  part  thereof,  with  the  approbation  of  the  Master,  and  as 
he  should  direct;  and  that  all  proper  parties  should  join  in  sach  mortgage  or 
sale  as  the  Master  should  direct;  and  it  was  ordered,  that  22,658/.  18«.  Baok 
8  per  cent.  Annuities,  standing  in  the  name  of  the  Acoountant>6eneral,  in  trust 
in  the  said  causes,  under  the  title  of  <  Hone  and  Medcraft  and  Lowndes  and 
Wells,'  which  had  arisen  from  the  rents  "^and  profits  of  the  manor,  park,  ptgngi 
tithes,  and  other  estates  at  Whaddon,  and  were  paid  into  the  bwk  by  I-  -■ 
the  said  William  Lowndes  Selby,  the  receiver,  should  be  transferred  to  the  said 
William  Lowndes  Selby,  the  parties  having  agreed  to  settle  the  proportions 
thereof  belonging  to  them  respectively  between  themselves :  the  Court  then  de- 
clared, that  the  manor  of  Whaddon  and  Nash,  and  other  the  premises  devised 
by  the  said  will  to  William  Lowndes  Selby,  were  to  be  considered  as  belonging 
to  the  said  William  Lowndes  Selby ;  and  ordered,  that  he  should  be  let  into 
the  possession  thereof,  and  that  all  the  title-deeds  and  writings  relating  to  the 
said  estates  should  be  also  delivered  to  him :  the  Court  further  declared,  that 
the  devises  in  the  said  testator's  will  of  the  several  freehold  and  leasehold  es» 
tates  thereby  given  to  charities,  were  void  devises,  as  being  within  the  meaning 
of  the  act  of  parliament  of  the  9  G.  2 ;  that  such  leasehcMd  estates  should  Ikll 
into  and  constitute  part  of  the  ffeneral  residue  of  the  said  testator's  personal 
estate;  that  the  title-deeds  and  writings  of  the  said  testator's  estates,  lying  in 
St.  Clement's  Church  Yard  in  the  county  of  Middlesex,  and  at  Hertingfordbury 
in  the  county  of  Hertford,  should  be  delivered  to  the  defendant,  Sir  Rowland 
Alston,  who  had  recovered  possession  thereof;  and  that  the  title-deeds  and 
writings  of  the  estates,  purchased  by  the  testator  after  the  making  his  will, 
jhould  be  delivered  to  the  defendants  Ellen  Wells  and  Henrietta  Franklyn,  and 
Elizabeth  Franklyn,  who  had  recovered  the  possession  thereof." 

The  demandants'  counsel  objected  to  the  reception  of  these  decrees,  on  the 
ground  that  the  demandants  were  neither  parties  nor  privies  to  them,  but  claimed 
by  title  paramount;  that  the  decrees  were  res  inter  alios  gutm;  and,  for  aught 
that  appeared  to  the  contrary,  *might  have  passed  by  collusion  for  the  r^gn'T'i 
purpose  of  obstructing  future  claims.  ^        -" 

The  Attomey-Qeneral.  The  decrees  are  not  offered  as  binding  on  the  de- 
mandants, but  merely  to  show  how  the  tenant  came  into  possession. 

Tal/ourd.  William  Lowndes  did  not  come  into  possession  under  the  decrees, 
but  appears  to  have  been  in  possession  as  receiver  some  years  before. 

TiMBAL,  C.  J.  I  see  no  objection  to  the  decrees  being  admitted  as  evidence 
of  the  character  in  which  he  held  the  premises :  they  are  not  conclusive  as  to  the 
right.  With  respect  to  the  objection  that  they  are  res  inter  alios  yestm^  that  is 
not  conclusive  against  their  admissibility  ;  for  in  actions  against  the  sheriff  for 
an  escape,  and  on  other  occasions,  it  is  usual  to  give  in  evidence  judgments 
against  third  persons,  to  show  the  character  in  which  the  plaintiff  claims,  and 
the  amount  of  damage  he  has  sustained. 

The  decrees  having  been  read,  several  deeds  of  purchase  were  put  in,  bearing 
date  from  1658  to  1768,  by  which  various  portions  of  the  property  in  question 
had  been  conveyed  to  the  testator,  his  father,  and  grand&ther  respectively;  also, 
the  will  of  his  father,  who  died  in  1728.  Proof  was  then  given  that  Temper- 
ance  Bedford  was  a  cousin  of  Sir  Rowland  Alston,  whose  sister  was  married  to 
the  testator's  &ther ;  and  the  tenant's  case  was  closed  by  putting  in  the  fine 
with  proclamations,  levied  by  his  father  as  William  Selby,  in  Trinity  tensi 
1784,  of  all  the  property  devised  to  him  by  the  testator. 

On  the  part  of  the  demandants, 

Tal/ourd,  in  answer  to  the  first  objection,  contended  that  William  Lowndes 
took  the  estate  on  condition  only,  *and  held  it  as  a  trustee  for  the  right  p^gAo-i 
heir  until  he  could  be  found ;  and  as  the  estate  was  devised  subject  to  ^        -^ 
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the  charge  for  legaoies,  the  right  heir,  when  found,  oonM  not  hare  set  aside 
anj  incumbranoe  created  for  that  purpose  by  the  proTisional  owner,  so  that  no 
deUy  was  neeessaiy  for  the  payment  of  legacies. 

In  answer  to  the  second  objection,  he  relied  on  the  old  anthorities,  and  the 
reoent  statute  3  &  4  W.  4,  c.  106,  s.  8,  which  declares,  as  well  as  enacts,  ''that 
where  there  shall  be  a  failure  of  male  paternal  ancestors  of  the  person  from 
whom  the  descent  is  to  be  traced,  and  their  descendants,  the  mother  of  his 
more  remote  male  paternal  ancestor,  or  her  descendants,  shall  be  the  heir  or 
heirs  of  such  person,  in  preference  to  the  mother  of  a  less  remote  male  paternal 
ancestor,  or  her  descendants ;  and  where  there  shall  be  a  failure  of  male  nuk 
temal  ancestors  of  such  person,  and  their  descendants,  the  mother  of  his  more 
remote  male  maternal  ancestor,  and  her  descendants,  shall  be  the  heir  or  heirs 
of  such  person,  in  preference  to  the  mother  of  a  less  remote  male  maternal  an- 
cestor, and  her  descendants." 

In  answer  to  the  third  objection,  after  obserring  that  the  decisions  of  Lord 
Mansfivld  and  Lord  Louohborough  on  the  will  had  never  been  reported,  he 
contended  that  the  devise  to  the  testator's  right  heir  being  express  and  unqua- 
lified, the  effect  of  those  words  could  not  be  got  rid  of  by  interpolating  the 
words  "  of  the  blood  of  the  Selbys,"  upon  grounds  of  mere  conjecture. 

As  to  the  fine,  if  the  conusor  took  the  property  only  on  the  condition  of  hold- 
ing it  till  the  right  heir  should  be  found,  it  did  not  operate  adversely  against 
that  heir  for  whom  the  conusor  was  in  fact  trustee.  At  all  events,  a  fine  with 
proclamations  derives  its  operation  and  effect  from  the  supposed  notice  to  all 
the  world.  But  here  the  conusor,  after  holding  the  estate  for  some  years  in 
1^6091  ^^^  ^^^^  of  Lowndetj  levied  the  fine  in  the  name  of  *Seiby;  there  was, 
^  ^  therefore,  an  entire  deficiency  of  notice  as  to  any  fine  levied  by  the 
claimant  William  Lowndes;  and  the  fine,  as  legally  fraudulent,  must  he 
esteemed  void.  [Timdal,  C.  J.  The  lands  are  properly  described.]  This 
was  admitted. 

The  Attorney-General  now  suggesting  that,  if  the  Court  decided  in  favor  of 
the  tenant  upon  the  construction  of  the  will,  or  the  effect  of  the  fine,  it  would 
be  superfluous  to  go  into  the  demandant's  pedigree, 

TiNDAL,  C.  J.,  said,  I'think  it  unnecessary  this  case  should  ^  any  f&rther: 
assuming  the  p^gree  proved,  we  should,  in  point  of  law,  decide  against  the 
demandant. 

However,  upon  Tal/ourd^s  tendering  a  bill  of  exceptions,  the  Court  directed 
him  to  proceed  with  the  proof  of  his  clients'  pedigree. 

The  demandants'  pedigree  was  then  clearly  traced  op  to  James  Lloyd,  of 
Moningtoo,  in  the  county  of  Pembroke,  who  died  about  1670.    It  was  proved  that,. 

James  Lloyd's  sister,  Mary  Lloyd,  married  a  Jhomas  Selby,  of  Nevem,  in 
Pembrokeshire. 

It  was  alleged  that  the  name  of  the  testator's  great  grandfather  was  Thoma» 
Selby;  and. 

In  order  to  show  that  the  testator's  grandfather,  James  Selby,  was  son  of 
the  Thomas  Selby,  who  had  married  Mary  Lloyd,  the  demandants  called  several 
old  witnesses,  and  produced  an  old  pedigree  of  the  Lloyd  family,  but  relied 
mainly  on  the  will  of  James  Lloyd,  bearing  date  the  3d  of  September,  1669,  in 
which  the  first  bequest  was  <<  to  James  Selby,  of  Wavenden,  in  the  oonntie  of 
Buckingham,  the  son  and  only  issue  of  Thomas  Selby,  of  Nevem,  in  thia 
countie,  by  my  sister  Mary,  his  deceased  wife,  the  sum  of  fortie  pounds."  He 
r*6l01  ^^®°  bequeathed  fourpence  to  the  cathedral  of  St.  ^David's,  twopence 
^  -^  to  the  church  of  Monington,  twopence  to  the  poor  of  the  puish ;  hia 
messuage  and  lands  in  Dogmells  to  his  son  and  heir  Evan,  charged  with  a  pay- 
ment to  his  two  brothers  of  eight  score  ponnds,  being  four  score  pounds  a  year 
to  each ;  to  his  wife,  during  her  widowhood,  the  moiety  of  his  messuages  and 
lands  in  Monington ;  and  all  his  personal  estate  to  his  son  Evan,  who  was  ap- 
pointed execntor  to  pay  debts  and  legacies. 
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The  iBV«iitdry  of  James  Lloyd's  ohatteb  was  also  pnt  ib,  the  whole  of  whieh 
amounted  to  no  more  than  382. 

James  Lloyd  was  an  attorney ;  James  Selby,  the  legatee,  an  attorney ;  and 
his  son  James,  a  seijeant-at-law,  who  acquired  a  great  fortune  in  hk  profession, 
whieh  he  had  invested  in  the  purchase  of  part  of  the  property  now  in  dispute. 

The  will  was  brought  from  the  resistry  of  the  Consistory  Court  of  Carmar- 
then :  but  the  documents  there  had  been  loosely  kept ;  several  persons  besides 
the  registrar  had  had  access  to  the  muniment  room ;  and  it  did  not  appear 
where  or  by  whom  the  will  was  first  discovered.  It  appeared  to  have  come  fint 
into  notice  only  about  four  years  ago,  notwithstanding  some  search  had  been 
made,  without  effect^  in  the  same  office,  for  wills  to  assist  daimaats  to  the  Selby 
estate  as  long  as  fifteen  years  ago.  The  ancient  official  index  referred  to  the 
will  of  a  James  Lloyd,  of  Monington,  who  died  in  1670. 

In  the  complexion  of  the  paper  and  ink,  and  the  general  character  of  the 
liandwriting,  the  will  had  the  appearance  of  a  document  of  the  seventeenth  een- 
tnry;  but  several  of  the  letters^  and  even  some  entire  wordsy  were  in  the 
-eharaoters  of  the  present  day. 

The  Attomey-Gheneral  contended,  chiefiy  from  its  internal  evidenoe,  that  the 
instrument  was  a  forgery,  and,  if  so,  that  the  demandants'  pedigree  fell  to  the 
ground. 

He  suggested,  that  the  original  will  of  James  Lloyd  *might  have  r^giin 
been  abstracted  from  the  registry,  copied  in  Jwe  nmile,  with  the  inter-  *-  ^ 
polation  of  the  remarkable  clause  desci^bing  James  Selby,  and  that  copy  might 
then  have  been  put  in  the  place  of  the  original :  that  the  description  of  James 
Beiby  was  too  particular  to  have  occurred  to  any  one  except  for  the  purpose  of 
this  cause ;  and  the  legacy  to  him  bore  no  proportion  to  the  other  dispositions 
in  the  will. 

TiNDAL,  C.  J.  Gentlemen  of  the  Grand  Assise, — You  are  summoned  this 
day,  upon  this  writ  of  right,  to  determine,  by  your  recognition,  whether  William 
Selby  Lowndes,  who  is  the  tenant  of  the  land  in  dispute,  the  estate  in  the 
county  of  Buckingham,  hath  more  right  to  the  property  which  is  the  subject- 
matter  of  dispute,  thao  the  demandants,  John  I>ftvie8,  and  Elizabeth  his  wife, 
in  right  of  his  wife,  have  to  the  same  tenements. 

The  demandant  claims  under  a  pedigree,  by  which  she  makes  herself  out,  or 
rather  requires  you  to  find  her  to  be,  the  heir-at-law  of  Thomas  James  Selby, 
the  person  who  was  last  seised  of  this  estate  before  any  dispute  arose.  On  the 
other  side,  the  tenant,  William  Lowndes,  claims  that,  as  son  and  heir  of  his 
&ther,'who  was  the  devisee  in  the  will  of  Thomas  James  Selby,  he  has  a  right 
.to  the  possession.  And,  therefore,  two  questions  of  different  kinds  will  oome 
before  you,  one  of  which  will  be  a  question  of  &ct  for  your  consideration ; 
another  will  be  a  question  of  law  for  the  consideration  of  the  Court ;  on  which, 
I  doubt  not,  you  will  take  such  directions  as  they  shall  give  you  before  yon 
come  to  a  decision  as  to  which  of  the  parties  has  the  better  right  to  the  tene- 
ments in  question. 

There  is  no  doubt  that  Thomas  James  Selby  was  seised  of  the  property  in 
question,  and  that  he  died  seised  on  the  7th  of  December,  1772.  The  period 
of  time  which  the  '''law  allows  during  whicK  writs  of  right  are  oapable  r^gio-i 
of  being  submitted  to  a  court  of  justice  is  sixty  years;  and  it  appears  in  I-  ^ 
evidence  that  the  writ  of  right  in  question  was  sued  out  of  the  proper  office  on 
the  6(h  of  December,  1882,  that  is,  one  day  short  of  the  limited  period  of  time 
whieh  the  law  has  prescribed.  First  of  all,  then,  has  Mrs.  Davies  made  herBslf 
out  to  your  satisfaction  as  the  heir-at-law  of  Thomas  James  Selby,  the  person 
last  seised  ?  for  it  is  needless  to  observe,  if  she  has  not  made  herself  out  by 
'satis&otory  evidence  as  the  representative  of  Thomas  James  Selby,  she  and  her 
husband  can  have  no  right  whatever  to  dispute  the  possession  with  Mr.  Lowndes ; 
he  and  his  father  having  had  possession  for  a  very  long  period  of  time,  unless 
the  party  who  claims  to  disturb  and  oust  him  from  the.possessioB  can  show  a 
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legal  title  as  repreBentatiye  of  the  person  last  seised,  they  are  to  be  considered 
as  perfect  strangers  to  this  possession ;  and  upon  that  ground  yonr  recognitioQ 
should  be  found  for  the  tenant 

But,  on  the  other  hand,  supposing  Mrs.  Davies  does  not  make  herself  out  as 
the  heir-at-law,  through  the  regular  channel,  to  Thomas  James  Selby,  the 
person  last  seised,  if  he,  during  the  course  of  his  life,  executed  a  will,  by  which 
he  devised  hb  property  and  put  it  in  a  different  channel,  and  the  present  tenant 
rightly  claims  under  the  devise  in  this  will,  then,  although  the  pedigree  is  amply 
and  completely  proved  to  your  satis&ction,  the  will  comes  in  and  interrupt^  the 
course  of  succession. 

There  is,  also,  a  collateral  point  which  is  urged  on  the  part  of  the  tenant  of 
the  land,  set  up  as  an  answer  to  this  action, — that  whether  his  father  was  or 
was  not  described  so  as  to  take  under  the  devise,  he  was  in  possession  in  the 
year  1784,  claiming  right  and  title  to  this  land  for  his, own  enjoyment  and  use; 
that  he  then  levied  a  fine  with  proclamations ;  and  that  five  years  having  elapsed 
r*6l31  ^^^^^^^  ^°7  claim  on  the  part  of  any  ^straneer,  though  he  may  not  have 
••  ^  had  the  right  originally,  he  has  made  that  defective  title  a  good  one  by 
the  legal  operation  of  that  fine.  Upon  this  head,  the  onlv  question  for  you  will 
be  a  matter  of  fact, — how  and  in  what  character  he  claimed  the  land  at  the 
time ;  whether  he  claimed  it  acting  for  other  persons  in  a  subordinate  capacity ; 
or  whether  he  claimed  an  absolute  right  for  himself,  insisting  that  the  land  was 
his  own :  that  will  be  the  question  of  fact  for  you  :  then  tie  law  will  folloW| 
which,  I  shall,  with  the  assistance  of  my  brethren,  endeavor  to  deal  with. 

Gentlemen,  let  us  come  now  to  the  first  point  of  the  case,  which  is  a  pure 
question  of  fact  for  your  consideration, — whether  Elizabeth,  the  wife  of  Thomas 
Davies,  has  or  has  not  proved  that  she  is  the  right  heir-at-law  of  Thomas  James 
Selby,  who  died  in  1772.  (The  learned  Chief  Justice,  after  stating  and  com* 
menting  on  the  whole  of  the  evidence  in  support  of  the  demandants'  pedigreci 
proceeded, — )  If  she  has  failed  in  her  pedigree,  then,  upon  that  ground,  you 
are  bound  to  find  your  recognition  in  favor  of  the  tenant ;  but  if  she  has  not 
failed  in  her  pedigree,  it  becomes  my  duty  to  state  to  you  what,  in  point  of  law,  I 
consider  to  be  the  effect  of  the  devise  and  the  effect  of  the  fine  which  has  been 
levied  on  the  part  of  the  tenant. 

The  will  in  question  is  that  of  Thomas  James  Selby,  which  is  dated  in  1768. 
He  died  in  1772.  The  question  will  be,  what  estate  under  this  will,  in  the 
judgment  of  this  Court,  did  William  Lowndes,  Esq.,  of  Winslow,  take  on  the 
death  of  the  testator  ?  And  it  is  the  opinion,  not  only  of  myself,  but  of  the 
other  learned  Judges  by  whom  I  am  assisted,  that,  under  the  will,  the  devise 
was  one  which,  under  the  circumstances  that  have  happened,  and  the  failure  of 
any  heir  of  the  blood  of  the  Selbys,  vested  the  fee  simple  in  William  Lowndes, 
r*^6141  ^^^  ^^  ^^^  devisee.  It  appears  that,  at  the  time  of  making;  '''this  will, 
I-  -*  the  testator  had  outlived  for  a  very  long  period  both  his  fisither  and  his 
mother.  His  father  died  a  seijeant,  and,  when  he  died,  the  testator  was  little 
above  four  years  old ;  his  mother  died  when  he  was  about  eleven.  Therefore 
he  had  not  any  great  opportunities,  or  perhaps  no  opportunity,  of  inquiring  into 
the  state  of  his  family.  There  were  some  relations  of  the  family  living  in  the 
neighborhood ;  for  we  have  evidence,  on  the  part  of  the  demandant,  of  the 
Serjeant  having  had  both  a  brother  and  a  sister :  the  sister  had  married.  But 
it  is  impossible  to  read  this  will,  and  not  to  see  that  he  had  not,  within  his  own 
knowledge  at  the  time,  any  heir  of  the  name  of  his  father's  family.  That 
being  the  state  of  the  case,  he  begins,  after  some  directions  about  this  will, 
with  this  devise  : — ''  Next  I  give  and  devise  to  my  right  and  lawful  heir-at-law 
(for  the  better  finding  out  of  whom  I  direct  advertisements  to  be  published 
immediately  after  my  decease  in  some  of  the  public  papers),  all  my  manor  of 
Whaddon  and  Nash."  The  first  question,  therefore,  is,  what  is  the  meaning  of 
the  testator  in  saying  '^  my  right  and  lawful  heir  ?"  If  these  words  are  taken 
in  their  general  and  unlimit^  sense,  they  would  denote  any  heir  whateveri 
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either  an  heir  ex  parte  patenii  or  an  heir  ex  parte  matemft :  however  remote 
they  might  be,  it  would  include  any  one  at  whatever  distance,  so  long  aa  they 
could  make  out  any  consanguinity.  But  these  words,  though  so  general  in  the 
first  devise,  we  think  manifestly  cut  down  and  restrained  from  their  general  and 
large  sense  to  a  more  particular  sense,  and  to  denote  an  heir  of  the  blood  of  the 
Selbys.  This,  we  think,  is  the  manifest  intention  of  the  testator.  In  the  first 
place,  it  would  have  been  a  very  unnecessary  thing,  if  he  had  intended  to 
include  within  the  words  of  this  devise  beirs  of  any  kind,  however  remote  they 
might  be,  to  make  a  devise  at  all,  because  the  law  would  have  carried  the  r:»gi  51 
♦property  to  his  heir,  however  distant  the  heir  might  be.  And  when  »-  •■ 
he  has  said  that,  he  puts  in  a  clause  which  shows  that  he  must  have  some  desire 
that  this  heir  should  have  the  name  of  Selby :  **  should  it  so  happen  that  no  heir- 
at-law  is  found,  I  then  do  hereby  constitute  and  appoint  William  Lowndes,  Esq., 
of  Winslow,  in  the  county  of  Buckingham,  and  now  major  in  the  militia,  my 
lawful  heir,  on  condition  he  changes  his  name  to  Selby." 

These  words  bring  one's  mind  very  far  to  the  conclusion  that  the  anxiety  of 
the  testator  was  to  discover  by  those  advertisements  a  person  of  the  name  and 
blood  of  Selby  who  should  be  his  heir ;  because,  in  the  failure  of  efforts  to  dis- 
eover  such  a  person,  he  makes  and  constitutes  a  stranger  to  his  family  his  law- 
ful heir,  he  taking  the  name  of  Selby,  the  name  of  the  testator. 

But  the  matter  does  not  rest  there ;  for  you  also  find,  to  support  the  infe- 
rence which  may  be  fairly  supposed  to  arise  from  this  form  of  bequest,  he  actu- 
ally knows  that  he  has  persons  who  would  be  his  heir  in  the  large  and  unlimited 
sense,  and  yet  he  passes  them  by,  merely  giving  them  a  legacy ;  for  in  one  part 
of  his  will  he  gives  a  legacy  to  his  cousin  Temperance  Bedford  ;  afterwards  he 
leaves  to  the  same  person  an  advowson  in  the  county  of  Bucks.  In  endeavoring, 
therefore,  to  discover  what  the  mind  of  the  testator  was,  we  find  that  he  gives, 
in  the  largest  and  most  general  way,  his  estate  of  Whaddon  to  his  lawful  and 
right  heir :  and  we  find  afterwards,  that  there  is  a  person  named  in  the  will 
who  must  have  been  his  heir-at-law  if  no  nearer  could  be  found  ;  and  it  seems^ 
from  leaving  her  a  legacy,  that  he  did  not  mean  to  include  heirs  ex  parte  pa- 
tem&  as  well  as  heirs  ex  parte  patem& ;  that  she  is  not  one  of  that  class  or 
character  of  heirs  which  he  meant,  but  of  a  larger  description ;  therefore,  I 
should  say,  upon  that  ground,  it  is  clear  that  he  meant  heirs  ex  parte  patem4. 

♦There  are  other  reasons,  one  of  which  has  struck  the  mind  of  all  of  p^/.^/.^ 
US  :  there  is  something  very  singular  in  the  terms  of  this  devise  to  Mr.  ■-  -^ 
Lowndes.  It  is  not  simply  if  any  heir  cannot  be  found,  he  devises  to  him, 
but  it  appears  that  he  designates  and  appoints  him  in  a  very  unusual  way  his 
heir-at-law.  He  says,  if  you  cannot  find  one  of  the  description  I  am  searching 
for,  then  I  do  hereby  constitute  and  appoint  William  Lowndes,  Esq.,  to  be  my 
lawful  heir :  making  him,  as  it  were,  as  the  old  Roman  law  did,  an  adopted 
heir;  a  person  standing  in  loco  haeredis,  who  was  not  to  be  ousted  till  a  person 
having  a  greater  title  than  himself  appeared.  And  then,  when  we  add  to  that, 
there  are  certain  duties  to  be  performed  by  this  heir  whom  he  so  constituted, 
namely,  the  payment  of  legacies,  the  payment  of  annuities,  and  the  payment  of 
other  charges,  which  charges  be  makes  upon  the  estate,  and  which  estate  it  be- 
comes, therefore,  essentially  necessary  that  the  devisee  shall  take,  in  order  that 
he  may  raise  those  charges  either  by  mortgage  or  by  sale  of  that  estate,  how  can 
we  suppose  that  he  meant  this  to  be  ambulatorv  for  sixty  years ;  so  that,  if, 
during  that  time,  no  such  heirs  appeared,  the  object  of  his  bounty  would  be 
dead  three  or  four  times  over  1  Looking,  therefore,  at  his  indications  of  inten- 
tion to  cut  down  these  words  to  a  more  limited  and  restrained  sense,  we  hold 
that,  upon  this  will,  the  heir-at-law  to  whom  he  first  meant  to  refer,  was  an  heir 
of  the  blood  of  the  Selbys;  and  no  such  heir  having  been  found,  and  this 
demandant  not  being  such  an  heir,  the  devise  to  William  Lowndes  was  a  good 
and  valid  devise. 

I  shall  not  enter  into  manj  of  the  other  points;  it  becomes  nnneoessary  to 
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decide  them ;  as  whether  it  was  unnecessary  within  a  year,  to  make  the  claim. 
Nor  shall  I  enter  into  that  very  learned  qnestion  which  has  created  doubts  in 
r*6l71  ^^^  minds  of  some  of  the  ablest  ^lawyers  which  this  country  has  known 
■-  -^  from  that  time  down  to  the  present;  I  mean  as  to  the  priority  of  right  of 
succession  between  No.  10  and  No.  11,  discussed  in  the  second  volume  of  Black- 
stone. 

There  is  only  one  point  remaining.  Upon  the  evidence,  it  appears  that,  for 
the  first  two  or  three  years  after  the  death  of  the  testator,  there  were  some 
proceedings  in  Chancery ;  that  in  the  course  of  these  proceedings,  Mr.  Lowndes 
was  appointed  a  receiver  of  the  property ;  and  whilst  ho  remained  receiver,  he 
held  the  courts  by  his  own  name  of  William  Lowndes.  I  do  not  think  he  could 
have  done  otherwise  :  he  was  acting  the  part  of  a  public  officer  of  the  Court  of 
Chancery.  After  that,  a  final  decree  was  made ;  and  from  that  time  the  court 
rolls  shpw,  first,  an  alteration  by  the  addition  of  Selby  to  his  name,  and  after- 
wards by  his  dropping  the  name  of  Lowndes,  and  taking  that  of  Selby  alone. 
From  the  decree  he  was  in  the  receipt  of  the  rents  and  profits  of  the  estate ; 
and,  therefore,  the  only  question  of  fact  is,  whether  he  was  receiving  those 
rents  and  profits  at  that  time,  as  actually  in  the  dominion  of  the  estate,  holding 
in  his  own  right,  and  asserting  the  freehold  to  be  his  own  ;  or  whether  he  went 
on  receiving  as  a  person  afterwards  to  be  accountable,  in  the  nature  of  a  trus- 
tee, to  serve  other  persons.  I  see  no  evidence  of  the  latter  proposition.  It 
appears  to  me,  that  he  received  that  which  he  conceived  and  claimed  to  be  his 
own,  and  received  it  in  his  own  name,  and  appropriated  it  to  his  own  right. 
And  if  that  be  the  case,  then  this  fine,  which  was  levied  by  him,  is  a  good  fine 
in  a  court  of  law  ;  for  if  he  had  the  freehold  in  him  (whether  by  right  or  wrong) 
when  he  levied  that  fine,  it  was  a  good  fine.  If  he  was  a  trustee,  and  had  a 
trust  for  other  persons,  I  am  not  prepared  to  say  that  that  would  not  be  a  good 
fine  in  a  court  of  law,  though  a  court  of  equity  might  hold  him  still  responsible 
r^filftl  ^^^  ^^^  persons  *to  whom  he  was  trustee.  But  if  you  are  satisfied  he  was 
I-  -^  in  the  pernancy  of  the  profits,  claiming  them  as  his  own,  that  was,  in  a 
court  of  law  clearly  a  valid  fine ;  after  the  proclamations,  and  five  years  non- 
claim,  that  was  a  bar  to  all  the  world  :  and,  therefore,  that  alonoi  without  refe- 
rence to  any  other  point,  would  give  a  verdict  for  the  tenant. 

It  has  been  more  than  once  asked  by  a  learned  gentleman  of  the  grand  assize, 
whether  the  name  has  been  changed  in  the  way  which  the  law  prescribes.  In 
this  will  the  condition  is,  that  Mr.  Lowndes  changes  his  name  to  Selby.  It 
appears,  that  at  first  he  retained  the  name  of  Lowndes,  while  the  receivership 
was  going  on ;  and  that  afterwards  he  took  the  name  of  Selby  in  addition  to 
the  other;  and  I  am  not  prepared  to  say  that  that  was  not  changing  his  name  : 
but  at  all  events  he  afterwards  changed  it  entirely,  and  left  out  the  name  of 
Lowndes.  There  is  nothing  in  the  will  that  purports  that  the  condition  is  to 
be  executed  in  a  very  limited  or  precise  time ;  therefore,  though  he  took  it  a 
little  kter,  and  though  in  some  particular  acts  he  might  use  the  other  name,  it 
would  not  at  all  interfere  with  the  general  act  of  changing  his  name.  And 
there  is  no  necessity  for  any  application  for  a  royal  sign  manual  to  change  the 
name.  It  is  a  mode  which  persons  often  have  recourse  to,  because  it  gives  a 
greater  sanction  to  it,  and  makes  it  more  notorious;  but  a  man  may,  if  he  pleases, 
and  it  is  not  for  any  fraudulent  purpose,  take  a  name  and  work  his  way  in  the 
world  with  his  new  name  as  well  as  he  can.  Therefore  it  does  not  appear  to 
me  that  is  an  objection  which  can,  upon  the  present  occasion,  succeed.  It  is 
an  objection  which  is  quite  out  of  court  if  the  fine  has  been  levied,  or  if  the 
demandant  has  failed  in  her  pedigree;  and,  in  my  judgment,  and  that  of  my 
learned  brothers,  it  is  equally  out  of  court  if  this  will  is  one,  as  we  think  it  is, 
r*^W}  ^^^^^  ^intended  only  to  benefit,  first,  the  heir  of  the  blood  of  the  SelbyS| 
^        ^  and,  Ruling  in  that,  the  testator's  constituted  and  adopted  heir. 

Such,  then,  is  the  case,  and  therefore,  whatever  may  be  the  opinion  which 
you  may  form  upon  the  pedigree^  I  have  no  doubt  that^  when  you  come  to  a 
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conclasion  upon  it,  joa  will  still  hold  that  the  law  we  are  endeavoring  to  lay 
down  is  the  correct  law,  and  that  yoar  recognition  mast  he  for  the  tenant. 

Tal/oiirdj  tendered  a  bill  of  exceptions  to  the  construction  pat  on  the  will, 
and  to  the  ruling  as  to  the  effect  of  the  fine ;  which  being  accepted,  the  recog- 
nitors were  requested  to  say,  first,  whether  they  found  that  the  demandant  had 
established  her  pedigree ;  but,  after  retiring  for  half  an  hour,  they  returned, 
finding  a  verdict  generally  for  the  tenant ;  and  declined  any  separate  finding  as 
to  the  demandant's  pedigree. 

It  seemed  to  be  agreed  both  by  the  counsel  and  the  Court  that  in  a  writ  of 
right  the  jury  could  not  find  a  special  verdict.  Verdict  for  the  tenant. 

The  following  are  the  decisions  pronounced  in  1780  and  1781,  by  the  Courts 
of  King's  Bench  and  Common  Pleas,  upon  the  construction  of  Thomas  James 
Selby's  will'  :— 

♦(IN  THE  COURT  OF  KING'S  BENCH.)  [*620] 

DOE  dem.  ELLEN  WELLS  and  Others  v.  W.  LOWNDES.    April  22,  1780. 

•  Upon  a  trial  at  bar  of  this  cause,  the  pedigree  of  the  claimants  being  admit- 
ted, and  that  there  was  no  fact  controverted  between  the  parties^ 

Lord  Mansfield,  addressing  the  jury,  said, 

The  question  is  a  question  of  construction,  analogous  to  a  question  of  iden- 
tity; for  the  whole  turns  on  this, — Whom  did  the  testator  mean  by  "my 
rightful  heir,  whom  I  don't  know, — ^my  rightful,  lawful  heir?"  And  it  is  very 
different  from  what  the  case  would  have  been  if  he  had  said,  I  give  to  Mr. 
Lowndes  my  estate  in  case  no  heir  is  found ;  or  I  give  him  the  estate  until  an 
heir  shall  be  found :  then  Mr.  Lowndes  could  retain  nothing,  if  there  were  any 
one  who  could  claim  by  descent :  but  that  is  not  the  case ;  for  here  is  a  gentle- 
man who  has  estates  purchased  by  his  grandfather ;  estates  purchased  by  his 
father;  and  estates  purchased  by  himself:  and  all  of  them  come  within  the 
local  description  that  is  the  subject-matter  of  this  devise  An  heir  ex  parte 
patom&,  an  heir  of  the  blood  of  the  Selbys,  would  certainly  take  them  all. 
But  suppose  there  is  no  heir  upon  the  part  of  the  father,  and  the  estate  is  to  go 
in  descent  on  the  part  of  the  mother,  grandmother,  and  great>grandmother,  who 
shall  be  his  heirs  depends  upon  the  title  to  the  estate.  If  it  be  an  estate  pur- 
chased by  himself,  it  goes  one  way ;  if  purchased  by  his  father,  another  way ;  if 
by  the  grandfather,  it  goes  another  way;  because  you  must  go  a  line  back ;  for  the 
wife  can  never  inherit  to  her  husband,  or  any  body  claiming  under  her :  you  most 

fo  back  to  *get  to  the  blood.  And  if  that  is  the  case,  who  is  the  person  rtgnil 
ere  described  ?  for  here  are  three  right  and  lawful  heirs  when  the  rule  of »-  •' 
who  is  heir  is  taken  from  the  subject-matter.  If  *I  speak  of  an  heir  applied  to 
borough  English  lands,  I  speak  of  the  youngest  son ;  if  I  speak  of  an  heir  in  Kent, 
gavelkind ;  if  I  speak  of  the  heir  general,  or  an  heir  in  tail,  they  all  take  by  de- 
scription from  the  subject-matter.  But  this  testator  describes  a  person  to  whom, 
as  his  rightful  heir,  he  gives  the  whole :  that  places  the  Court  under  the  neces- 
sity of  finding  out  a  meaning  for  this  expression,  rightful  heir ;  and  that  is  to  he 
collected  from  circumstances,  just  as  if  a  father  had  two  sons  of  the  name  of  Joho^ 
and  left  property  to  his  son  John  :  you  must  find  out  from  collateral  circum- 
stances which  he  meant.  Now,  it  strikes  me,  this  man  meant  an  heir  upon 
the  part  of  his  father;  and  that  he  should  be  of  the  name  of  Selby;  and  that 
appears  from  various  circumstances.  In  the  first  place,  it  appears  this  gentle- 
man's grandfather  and  a  brother  came  into  Buckinghamshire  from  the  north 
country :  they  either  did  not  know  much  of  their  families ;  or  their  families, 
perhaps,  were  so  obscure  and  low,  they  did  not  publish  it  in  Buckinghamshire; 
but  they  rose  to  good  circumstances,  and  a  certain  degree  of  consequence  in 

'  From  Mr.  Qtiniey's  notes  taken  at  the  time,  corrected  by  Seijt  BUI  and  Sezjt.  Baoke^ 
and  preserred  by  the  Lowndes  fkmily. 
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life.  Then  they  rose  much  higher  by  means  of  the  great  fortune  they  acquired 
by  the  Serjeant.  But  the  serjeant  had  not  traced  back  his  pedigree  in  the 
north y  and  nobody  was  able  strictly  to  find  out  what  his  family  was,  nor  to 
whom  they  belonged.  As  to  the  testator,  Mr.  ISelby,  he  knows  very  well  his 
relations  upon  the  part  of  his  mother }  and  he  knows  his  relations  upon  the 
part  of  his  grandmother,  his  grandfather's  wife.  But  the  heir  in  view,  the 
object  of  his  bounty,  is  a  person  he  does  not  know, — a  person  not  found, — ^but 
a  person  to  find  whom  he  desires  advertisements  to  be  put  in  the  paper.  The 
P^6221  ^^^^^^^°"  ^®  *^^^  know  he  did  not  mean  to  enjoy  the  estate  if  there  was 
'-  -'no  heir  preferable  to  Mr.  Lowndes ;  for  he  knows  the  Bedfords,  he 
knows  the  Wells,  he  knows  the  Alstons ;  he  gives  to  some,  very  bountiful 
legacies,  and  he  gives  to  Mr.  Lowndes  the  estate  unless  an  heir  shall  be  found* 
He  describes  Temperance  Bedford  by  the  terms  of  his  dear  cousin ;  he  describes 
the  plaintiffs  who  are  now  cUiming,  and  he  gives  them  all  legacies ;  and  it  is 
admitted  in  the  case  he  perfectly  knew  they  were  his  relations.  If  any  of  these 
are  his  heir,  he  knew  nothing  of  it,  and  supposes  him  a  person  yet  to  be  found; 
and  unless  that  heir  is  found,  whcun  he  knows  nothing  of,  Lowndes  is  to  have 
the  estate.  The  inference  is  very  strong,  in  my  opinion,  that  he  meant  an  heir 
upon  the  part  of  his  fatlysr ;  and  unless  an  heir  upon  the  part  of  his  father 
was  to  be  found,  a  person  he  did  not  know,  he  meant  the  estate  should  go  to 
Mr.  Lowndes.  All  the  circumstances  are  admitted ;  therefore  I  do  not  know 
what  to  leave  for  you,  but  to  find  a  verdict  for  the  defendant. 
The  jury  found  for  the  defendant  accordingly. 

DOE  dem.  ELLEN  WELLS  and  Others  v.  W.  LOWNDES.    June  1,  1781. 

Upon  a  special  verdict  found  at  the  Bucks  Lent  assises,  1781,  in  another 
ejectment  between  the  same  parties,  which  special  verdict  set  out  the  will  of 
Thomas  James  Sclby, 

Lord  LouoHBOROUGH,  C.  J.,  delivered  the  judgment  of  the  Court  of  Com- 
mon Pleas  as  follows : — 

On  the  part  of  the  lessors  of  the  plaintiff,  it  is  contended,  in  the  first  place, 
that  they  are  entitled  to  all  the  premises  under  the  will,  they  being  the  persons 
r%At%o'\  described  in  that  '^'will  under  the  denomination  of  the  right  and  lawful 
L  ^^^J  heir  of  the  testator. 

In  the  second  place,  it  is  contended  that  if  they  are  not  so  entitled,  yet  they 
are  entitled  by  descent  to  all  the  premises,  excepting  the  estate  at  little  Harwood 
and  the  leasehold ;  that  they  take  by  descent,  as  heirs-at-law,  the  limitation  over 
to  the  defendant,  Mr.  Lowndes,  being  an  executory  devise,  too  remote,  and 
therefore  void. 

This  last  point  was  started,  and  very  ingeniously  argued  upon  the  second 
argument ;  and  at  first  view,  perhaps,  there  is  somewhat  specious  in  it.  I  will 
take  notice  of  it  first,  in  order  to  lay  it  aside,  because  it  appears  to  be  merely 
specious.  The  argument  upon  that  point  proceeds  thus :  There  is  in  this  will  a 
devise  to  the  right  and  lawful  heir  and  his  heirs.  There  is  then  a  devise  to 
William  Lowndes  and  his  heirs.  This  latter  devise,  it  is  contended,  cannot  take 
effect  as  a  vested  estate,  Hbcause  it  would  be  a  fee  upon  a  fee ;  it  must  therefore 
be  executory,  and  if  it  is  executory,  it  is  too  remote,  for  the  commencement  of 
it  is  indefinite.  The  whole  of  this  argument  seems  to  me  to  be  an  obvious 
fallacy.  It  is  said  that  there  is  a  devise  here  to  the  right  and  lawful  heir  and 
his  heirs :  it  is  true  that  there  is  a  clause  in  the  will,  respecting  the  disposition 
of  the  estate,  prior  to  the  devise  to  William  Lowndes ;  but  whether  in  that 
clause  of  a  bill  there  is  contained  a  devise  of  the  estate  or  not,  is  the  very 
question  in  the  cause.  If  the  person  is  ascertained  to  whom  the  estate  is  riven 
under  that  clause,  then  it  is  very  clear  that  no  estate  is  given  to  William 
Lowndes ;  not  because  the  devise  to  him  is  too  remote,  but  because  upon  that 
supposition  there  is  nothing  given  to  him.    The  prior  devise,  as  it  is  a  little 
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improperly  called  in  the  argament,  is  to  a  person  not  named,  but  described^ 
—whose  ezisteooe  is  doubfiUy  bat  is  not  eventual.  Whether  at  the  death  of 
the  testator  there  doth  or  not  exist  a  person  to  whom  the  description  applies 
*is  a  certain  though  it  is  an  unknown  fact.  If  there  does  exist  such  a  r^t^n  i-i 
person,  nothing  is  given  to  Mr.  Lowndes ;  if  there  does  not,  the  estate  ^  -* 
Tests  immediately  in  Mr.  Lowndes :  therefore  there  is  no  objection  to  the 
legality  of  the  devise  to  Mr.  Lowndes  in  the  creation  of  that  devise.  Whether 
it  obtains  in  his  favor  or  not,  may  not  be  exactly  known  at  the  death  of  the 
testator ;  but  it  is  absolutely  certain,  if  there  is  a  person  answering  to  the 
description  of  that  clause  prior  to  the  nomiuation  to  Mr.  Lowndes,  that  person 
takes,  and  Mr.  Lowndes  never  can  take.  On  the  other  hand,  if  there  is  no 
such  person  as  answers  to  that  description,  Mr.  Lowndes  takes,  and  the  estate 
vests  in  him.  Neither  would  it  make  void  the  devise  to  Lowndes,  though  it 
were  admitted  in  the  argument,  and  though  it  were  expressed  in  the  will,  that 
the  purpose  of  inserting  his  name  in  the  will  was  to  prevent  an  escheat.  The 
authorities  upon  that  point  cited  by  Mr.  Serjt.  Bill  are  all  true.  It  is  true 
that  no  estate  can  be  created  by  a  will  that  is  against  the  rules  of  law ;  but 
there  are  no  rules  of  law  that  either  by  will  or  deed  a  grantee  or  feoffee  should 
not  take  against  the  lord. 

The  case,  then,  comes  entirely  to  depend  upon  the  first  question,  and  that 
is,  whether  the  lessors  of  the  plaintiff  are  entitled  to  take  under  the  descrip* 
tion  of  right  and  lawful  heir  of  the  testator,  Thomas  James  Selby. 

But  before  I  come  to  consider  the  parts  of  the  will  from  whence  the  exposi- 
tion of  these  words  is  argued  upon  either  side,  it  may  be  proper  to  observe 
that  the  common  topic  of  argument  from  the  favor  due  to  the  heir-at-law  is 
totally  inapplicable  to  the  present  case :  the  lessors  of  the  plaintiff  are 
relations  to  the  testator,  but  they  do  not  claim  by  descent :  in  this  case  they 
oertainly  have  no  legal  right  to  the  leasehold  estate,  and  they  have  as  little 
right  to  one  part  of  the  freehold,  a  small  part,*  indeed,  but  still  a  part  of  that 
*which  is  comprised  in  the  general  devise  :  they,  as  well  as  the  defendant  r^c^^osi 
Mr.  Lowndes,  claim,  and  can  only  claim  under  the  will.  When  they  I-  "  J 
therefore  introduce  themselves  as  claimants  under  the  will,  it  is  not  just  reason- 
ing to  talk  of  the  favor  that  is  due  to  heirs-at-law.  But,  perhaps,  it  would  not 
be  quite  fair  to  dismiss  this  topic  without  a  little  more  observation  upon  it. 
It  is  an  established  rule  laid  down  in  many  and  very  ancient  authorities,  that 
an  heir-at-law  is  not  to  be  disinherited  without  express  words,  necessary  im- 
plication, or  declaration  plain.  The  foundation  of  the  rule  is  obvious  and  plain. 
The  right  of  the  heir  by  descent  is  certain,  and  therefore  he  is  not  to  be  dis- 
inherited :  and  the  rule  always  speaks  of  an  heir-at-law  in  the  character  of  heir, 
and,  taking  by  descent.  The  law  gives  an  estate  to  the  heir  if  there  is  no  other 
person  to  take  it ;  and  he  who  claims  in  opposition  to  that  clear,  undoubted,  and 
oertain  right  must  show  a  better  title :  therefore  no  doubtful,  no  ambiguousy' 
and  no  uncertain  intent  shall  take  away  that  clear  right  of  the  heir-at-law. 
Let  us  consider,  then,  in  the  present  case,  whether  there  are  any  of  the  con- 
tending parties  that  stand  in  the  situation  of  the  heir-at-law  claiming  by  descent. 

Here  is  a  will  produced,  to  which  both  parties  resort :  in  that  will  the  name 
of  William  Lowndes  is  found;  and  there  can  be  no  hesitation  as  to  his 
identity : 

The  only  question  is,  whether  the  three  lessors  of  the  plaintiff,  Elisabeth 
Wells  and  the  two  Franklyns,  are  described  in  the  devise  antecedent  to  the 
devise  to  Lowndes.  Unless  their  title  can  be  made  out  clear,  Lowndes's  title  is 
clear  and  certain  upon  the  will.  Upon  examining  the  argument  upon  the 
interpretation  of  the  clause,  we  must  allow  that  they  are  relations,  and  that 
they  are  relations  capable  of  succeeding,  and  that,  therefore,  they  are  entitled 
that  no  words  shall  be  strained  or  forced  to  exclude  them. 

^On  the  part  of  the  lessors  of  the  plaintiff,  the  great  argument  (for  r^g^Bl 
all  that  was  urged  in  the  case  results  to  this  argument,  and  supports  I-        -■ 
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one  or  other  of  the  propositions  contained  in  it), — ^the  great  argument  was  this : 
the  testator,  it  is  said,  was  ignorant  who  personally  was  his  heir;  he  was 
even  ignorant  to  what  relation,  by  the  rales  of  succession,  the  character  of  heir 
would  belong ;  but,  whoever  the  persons,  and  whatever  their  right,  the  testator 
meant  to  describe  their  legal  title ;  and  his  intention  was,  that  the  law  should 
name  his  heir.  Upon  this  proposition  the  whole  of  the  plaintiff's  case  depends, 
and  it  will  be  necessary  to  examine  the  several  parts  of  it.  That  the  testator 
was  ignorant  of  who  personally  was  his  heir, — that  he  did  not  know  the  indi* 
Tidual  or  individuals  who  were  to  succeed  in  that  character, — ^is  certainly  true, 
and  I  take  it  to  be  the  only  certain  part  of  this  argument.  I  rather  believe 
that  the  testator  did  not  know  that  there  might  be  some  possible  relation  whose 
claim  would  extend  to  all  the  lands  that  either  he,  his  father,  or  grandfather 
had  acquired,  whose  right  he  meant  to  preserve,  to  whom  it  might  be  necessary 
to  give  the  leasehold  estate,  and  wh6m  he  likewise  soueht  to  charge  with  the 
legacies.  The  words  he  has  used  are  certainly  but  ill  adapted  to  convey  that 
idea ;  for  that  person  I  have  described  would  be  a  person  of  the  blood  of  the 
Selbys,  who  would  succeed  to  the  entire  estate,  whether  descended  from  the 
grandfather,  the  father,  or  of  his  own  purchase,  and  would  be  the  general 
representative  of  that  family  which  he  wished  to  establish.  But  this  I  state 
only  as  a  matter  of  conjecture.  I  hold  it  to  be  certain  that  the  testator  did 
not  know  who  the  person  was,  for  he  directed  means  to  be  used  to  find  out  the 
person.  I  do  not  hold  it  to  be  certain  that  the  testator  was  ignorant  what  right 
the  law  threw  upon  particular  classes  of  relations.  But  I  take  it  to  be  by  no 
r*6271  *™®^°^  ^^^^  ^^^^  ^^®  testator  meant  that  the  law  should  name  his  heir ; 
I-  -*  for  I  think  it  is  as  plain  as  it  can  be  made  by  any  instrument  that 
the  testator  has  with  great  anxiety  endeavored  to  guard  against  this.  One 
observation  on  the  whole  will  is,  that  the  idea  of  family  is  very  strongly  marked, 
continuing  the  name,  and  being  represented  in  his  possessions,  and  in  his  seat 
in  the  country ;  and  throughout  *the  whole  of  the  will  it  certainly  would  be 
straining  exceedingly,  and  not  only  straining,  but  obliterating  a  great  deal  of  it 
to  suppose  that  in  this  instrument  the  least  idea  prevailed  of  an  intestacy  :  the 
law,  if  the  testator  meant  to  refer  himself  to  the  law,  undoubtedly  would  name 
in  direct  opposition  to  that  which  is  his  manifest  intent :  the  law  would  sever 
that  property  which  he  wished  to  unite :  the  law  would,  for  instance,  take  an  acre 
from  the  park,  and  give  it  to  different  persons, — the  law  would  sever  the  fish- 
ponds, for  they  are  upon  the  leasehold  premises, — the  law  would  disunite  the 
farm,  which  it  is  manifest  was  his  object  and  intent  to  keep  united  in  one  hand, 
namely,  the  person  who  was  to  be  his  representative. 

Another  thing  is  extremely  strong  upon  that  part  of  the  case.  The  lessors  of 
the  plaintiff  come  here  as  beirs-at-law  upon  the  part  of  the  grandmother ;  they 
come  to  claim  under  the  description  in  the  will  all  that  is  comprised  in  the  de- 
vise. The  foundation  of  their  title  is,  they  are  so  related  as  to  be  his  heirs-at- 
law  on  the  part  of  the  grandmother;  but  it  is  obvious  that  there  is  another  per- 
son to  whom  a  part  of  the  premises  comprised  in  this  devise  must,  exactly  upon 
the  same  proposition  and  the  same  argument,  belong,  because  they  are  not  heirs* 
at-law  of  the  grandfather,  and  to  that  part  of  the  estate  which  descends  from 
the  grandfather  they  can  set  up  no  title.  What  becomes  of  that  part  of  the 
r*6281  ^^^^  ^  Does  it  escheat  ?  will  Mr.  Lowndes  take  it,  if  "^Mr.  Lowndes 
^  -■  stands  in  the  place  of  that  heir-at-law  of  the  grandfather  who  would  take 
the  whole  of  the'  estate  ?  The  value  of  those  premises  is  small ;  but  the  value  of 
them  does  not  at  all  alter  the  argument  if  he  stands  in  the  place  of  the  heir-at- ' 
law  with  regard  to  that  part  of  the  premises.  Then  there  are  two  parties ;  the 
heirs-at-law,  on  the  part  of  the  grandmother,  who  say,  his  estate  belongs  to  us, 
because,  if  there  had  been  no  will,  it  would  descend  to  us.  On  the  other  hand, 
there  stands  Mr.  Lowndes,  claiming  the  other  part  of  the  estate.  The  lessors  of 
the  plaintiff  say  they  are  entitled  to  it.  Why  so  ?  only  because  the  greater  part 
of  the  estate  is  of  that  nature  that,  if  there  had  been  no  will,  it  would  have  de«- 
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soended  to  them.  Is  it  to  be  ia  average  between  them  when  there  are  two  per- 
sons whose  chiims  are  thus  equally  balanced,  and  who  neither  coold  qaalifj  any 
right  with  respect  to  leasehold  estate?  Upon  what  ground  is  the  Court  to  say 
it  shall  go  in  average  between  them  ? 

Upon  all  these  observations,  it  seems,  therefore,  that  in  this  will  right  and 
lawful  heir-at-law  cannot  possibly  mean  every  heir-at-law.  It  is  contended  it 
would  be  the  heir  on  the  part  of  the  father,  though  the  heir  on  the  part  of  the 
mother  would  be  nearer  related  to  the  testator.  Why  7  not  because  the  heir  of 
the  mother  could  not  be  entitled  to  take  by  any  course  of  legal  descent.  Is  it 
more  applicable  to  the  heir  on  the  part  of  the  grandmother?  The  heir  on  the 
part  of  the  grandmother  is  just  as  much  excluded  from  claiming  any  part  of  the 
estate  which  comes  from  the  paternal  grand&ther  as  the  heir  on  the  part  of  the 
mother  is  precluded  from  claiming  any  part  of  the  estate  which  came  from  the 
&ther.  The  only  person  to  whom  this  description  seems  in  all  its  parts  appli* 
cable,  is  the  heir  on  the  part  of  the  paternal  line,  the  heir  of  the  Mood  of  Selby, 
who  would  be,  in  the  common  and  ordinary  acceptation  of  the  word,  in  the 
*general  sense  of  the  country,  the  representative  of  the  6ftraily  of  the  Sel-  r^gog't 
bys,  in  whose  favor  it  is  probable  he  meant  this  devise  should  operate,  ^  -* 
and  for  whom  he  meant  to  keep  the  leasehold  estates  connected  with  the  free- 
hold, and  charged  the  payment  of  the  debts  and  legacies  out  of  the  estate.  I 
say  no  more  than  that  it  is  probable,  because  it  is  not  necessary  to  carry  that 
argument  further ;  for  it  must  not  be  forgot  that  the  lessors  of  the  plaintiff  are 
now  called  to  maintain  their  right ;  that  they  must  show  against  a  clear  and  spe- 
cific devise  to  a  person  named,  of  whose  identity  there  can  be  no  doubt,  that 
they  come  under  the  words  of  the  will :  and,  in  my  apprehension,  the  argument 
that  is  attempted  to  support  their  case  does  not  make  it  out  with  clearness,  with 
certainty,  and  with  that  conviction  that  is  necessary  to  establish  a  title  against 
another  which  undoubtedly  is  clear. 

However,  the  defendant's  counsel  don't  leave  the  matter  upon  the  imperfec- 
tion of  the  ailment  ursed  on  behalf  of  the  lessors  of  the  plaintiff,  for  they  un* 
dertake  to  show,  on  thelbehalf  of  the  defendant,  that  negatively  the  lessors  of 
the  plaintiff  cannot  be  the  persons  meant  in  this  will ;  and  there  are  two  circum- 
stances by  which  they  contend  that  that  proposition  is  made  out  with  a  very 
strong  degree  of  evidence.  In  the  first  place,  they  say,  and  nothing  can  be 
more  certain,  that  the  person  to  whom  the  testator  meant  to  apply  the  descrip- 
tion of  right  and  lawful  heir-at-law  was  one  whose  person  was  unknown  to  him ; 
for  he  directs  that  advertisements  should  be  published,  immediately  after  his 
decease,  for  the  better  finding  out  of  that  person.  Then  he  is  there  descnbiag 
one  of  whose  possible  existence  he  had  some  idea,  but  of  whose  actual  existence 
he  knew  nothing.  Now,  that,  they  say,  never  can  apply  to  the  lessors  of  the 
plaintiff,  because  the  lessors  of  the  plaintiff  he  undoubtedly  knew,  and  one  of 
them,  ^Elisabeth  Wells,  is  mentioned  by  name  in  the  will ;  and,  though  r^^Q-i 
the  names  of  the  other  two  are  not  mentioned,  yet  their  mother's  name  ^  ^ 
is  mentioned.  Their  father  is  described,  and  described  by  the  circumstance  that 
explains  his  connexion  with  the  testator ;  he  is  described  as  the  husband  of 
Slizabeth  :  the  female  who  is  in  the  same  degree  with  them,  and  married  a  per- 
son of  the  name  of  Franklyn,  is  also  named  in  the  will.  The  object  of  the  in- 
quiry the  testator  directed  to  be  made  was,  not  to  sscertain  a  point  of  law,  but 
to  discover  an  unknown  person ;  and  it  would  be  ridiculous  to  suppose  he  had 
directed  advertisements  to  find  out  that  which  he  extremely  well  knew.  The 
object,  therefore^  of  this  description  must  be  some  other  person  than  those  who 
were  before  his  eyes,  and  whom  he  names.  When  the  testator  comes  to  make  a 
devise  in  fisivor  of  Lowndes,  he  takes  care  and  is  anxious  that  Lowndes  should 
assume  the  name  of  Selby ;  there  is  a  positive  direction  in  the  will  that  Lowndes, 
whenever  he  becomes  entitled,  shall  take  the  name  of  Selby.  Now,  if  the  tes- 
tator could  have  conceived  that  there  was  any  event  in  which  Elizabeth  Wells 
and  the  Franklyns  might  be  entitled  to  claim  under  the  will,  it  is  inoonoeivabla 
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tbat  he  who  waa  anxious  to  make  a  gentleman  abandon  his  own  name,  shonld  not 
be  equally  anxious  to  make  those  assume  that  name  under  which  he  intended 
the  representation  of  hb  family  shonld  continue.  But,  besides  this,  there  is 
another  circamatance  in  the  will  which  the  defendant's  counsel  contend,  and  it 
seems  to  me  unanswerably,  makes  it  still  more  clear  that  the  testator  negatiyely 
did  not  intend  that  the  lessors  of  the  plaintiff  should  be  the  representatives  of 
his  family  in  possession  of  his  estate,  managing  that  estate,  and,  of  course,  as 
ihe  heirs  of  that  estate  by  the  will,  executing  his  will  with  regard  to  that  estate. 
To  Elizabeth  Wells,  and  to  the  Franklyns,  there  are  two  legacies  given ;  those 
p4c(}Qi  1  legacies  are  charged  upon  *this  estate.  The  mere  circumstance  of  giving 
L  -*  legacies  charged  upon  an  estate  will  not,  perhaps,  of  itself  be  sufficient 
to  show  that  the  legatees  could  not  in  any  event  take  the  estate  out  of  which 
the  legacies  are  to  issue.  But  this  is  not  all ;  the  testator  has  proceeded  to  give 
several  legacies,  and  directs  that  they  shall  be  paid  within  twelve  monthS| 
which  is  the  usual  time  at  which  legacies  are  made  payable ;  he  directs  that  they 
shall  be  paid  by  his  heir-at-law  within  a  twelvemonth  after  his  decease ;  but  if  it 
should  so  happen  that  no  heir-at-law  should  be  found,  he  then  appoints  Mr« 
Lowndes  his  lawful  heir,  upon  condition  that  he  changes  his  name  ;  and  he  gives 
him  the  estate  charged  with  those  legacies.  It  is  clear,  therefore,  that  the  tes- 
tator supposed  a  case  in  which  Mr.  Lowndes  might  be  the  person  to  pay  the 
legacies  to  Wells  and  to  the  Franklyns.  Now,  that  case  could  not  by  possibility 
existj  if  Wells  and  the  Franklyns  were  the  persons  to  answer  the  description  of 
bis  right  and  lawful  heir,  because  they  would  take  the  estate  :  the  estate  would 
not  come  to  Mr.  Lowndes,  and  Mr.  Lowndes,  therefore,  could  never  be  in  the 
mtuation  which  the  testator  has  supposed  to  be  a  situation  likely  to  happen 
within  a  short  compass  of  time.  From  these  circumstances  the  counsel  for  the 
defendant  contended,  and  their  argument  seems  to  me  well-founded,  that  there 
is  sufficient  evidence  to  show  negatively  that  the  heir  could  not  be  the  lessors  of 
the  plaintiff.  The  other  part  of  the  argument  seems  to  me  to  show  that  the 
lessors  of  the  plaintiff  have  not  been  successful  to  make  out  the  point  that  they 
are  the  persons  intended :  the  utmost  of  the  argument  would  be  probable  oonjeo- 
tnre,  not  very  certain,  and  which,  in  such  a  case,  ought  not  to  prevail  against  a 
dear  title.  Mr.  Lowndes's  title  is  a  clear  one,  unless  another  be  found  to  bar 
it;  therefore,  the  Court,  upon  the  whole,  are  of  opinion  judgment  ought  to  be  for 
ihe  defendant.  Judgment  for  defendant  accordingly. 
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A  charge  for  searehing  for  Judgments,  will  not  reader  an  attorney's  bill  taxable  under 

2  G.  2,  0.  23. 

White  applied  to  refer  to  the  prothonotary  to  be  taxed,  an  attorney's  bill  for 
the  expense  of  certain  settlements  and  conveyances,  on  the  ground  that  the 
bill  contained  charges  for  searching  for  judgments :  these  charges,  he  eon* 
tended,  were  disbursements  atlaw  under  2  O.  2,  o.  28,  s.  28;  and  he  relied  on 
Wilson  V.  Outteridge,.  3  B.  ft  G.  157,  where  preparing  a  warrant  of  attorney 
was  held  to  be  a  taxable  item,  the  Court  of  King's  Bench  saying  they  had  a 
general  jurisdiction,  independently  of  the  statute,  to  tax  an  attorney's  bill. 

Sedper  Curiam.  The  case  has  been  overruled  by  Fenton  v.  Gorrea,  By.  ft 
Moo.  262 ;  and  it  has  been  held  in  Glutterbuck  v.  Gombes,  5  B.  ft  Add.  400, 
and  a  long  list  of  cases,  that  the  Gourt  has  not  a  common  law  right  to  tax  an 
attorney's  bill.  It  cannot  be  said,  that  searching  for  judgments  is  a  charge  or 
disbursement  at  law  or  in  equity  under  the  statute  2  G.  2,  o.  28. 

Rule  refused. 
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*BAKNETT  v.  GLOSSOP.    Jfay  1.  [*633] 

In  assumpsit  for  the  price  of  a  copyright  bargained  and  sold,  a  defence  on  the  ground 
that  the  copyright  was  not  assigned  in  writing,  must  be  specially  pleaded. 

The  plaintiff  sued  in  assumpsit  upon  an  alleged  bargain  and  sale  of  his  copy* 
right  in  a  dramatic  composition,  entitled  "  Victorine,  or,  I'll  sleep  on  it/'  to  the 
defendant,  the  manager  of  a  suburSan  theatre.  The  declaration  also  contained 
a  count  on  an  account  stated. 

The  defendant  pleaded  that  he  never  promised  modo  et/ormd. 

At  the  trial  before  the  under-sheriff,  it  was  proved  that  the  defendant  agreed 
to  give  15^.  for  the  piece,  but  afterwards  repudiated  it. 

There  was  no  written  assignment  of  the  copyright  -,  and  it  was  objected,  on 
behalf  of  the  defendant,  that,  without  such  an  assignment,  the  piece  could  not 
be  said  to  have  been  sold  to  the  defendant,  the  statute  3  &  4  W.  4,  c.  15,  pre- 
scribing that  the  author  of  any  dramatic  piece  shall  have,  as  his  property,  the 
sole  liberty  of  representing  it,  or  causing  it  to  be  represented  at  any  place  of 
dramatic  entertainment,  and  the  statute  8  Ann.  c.  19,  s.  1,  having  enacted,  that 
no  bookseller,  printer,  or  other  person  whatsoever,  shall  print,  reprint,  or  import, 
or  cause  to  be  printed,  reprinted,  or  imported,  any  book  or  books,  without  the 
consent  of  the  proprietor  or  proprietors  thereof  first  had  and  obtained  in  wri^g. 

The  under-sheriff  thought  that,  under  the  new  rules,  the  objection  could  not 
be  talcen  unless  it  were  specially  pleaded.  Whereupon  the  plaintiff  had  a  verdict 
for  15Z.,with  leave  for  the  defendant  to  set  it  aside  and  enter  a  nonsuit  instead, 
if  the  Court  should  be  of  opinion  that  the  objection  could  be  taken  under  the 
general  issue. 

'''A  rule  nisi  having  been  granted  to  that  effect,  rt^^il 

Dowling,  who  show^  cause,  relied  on  the  rule  Hil.  4  W.  4,  Assumpsit,  3.  L  \ 
*'  In  every  species  of  assumpsit,  all  matters  in  confession  and  avoidance,  includ- 
ing not  only  those  by  way  of  discharge,  but  those  which  show  the  transaction 
to  be  either  void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or  other- 
wise, shall  be  specially  pleaded." 

Thomas,  in  support  of  the  rule.  The  evidence  in  the  question  ought  to 
have  been  received  in  support  of  the  plea  that  the  defendant  did  not  promise 
in  the  manner  alleged  in  the  declaration.  For  the  law  presumes  omnia  rtUacta; 
and,  therefore,  it  must  be  intended  that  the  bargain  and  sale  on  which  the 
plaintiff  declares  is  a  valid  and  binding  contract.  But,  without  an  assignment 
in  writing,  there  can  be  no  valid  transfer  of  a  copyright  in  a  dramatic  compo- 
sition :  8  Ann.  c.  19,  s.  1 ;  Power  v.  Walker,  3  M.  &  S.  7 ;  the  defendant,  there- 
fore, did  not  promise  in  the  manner  alleged  in  the  declaration,  which  implies  a  pro- 
mise upon  a  binding  contract.  In  the  eye  of  the  law  he  made  no  promise  at  all, 
for  he  made  none  which  the  plaintiff  could  enforce :  and  yet  the  transaction 
between  the  plaintiff  and  defendant  was  neither  void  nor  illegal ;  so  that  it 
would  have  been  inaccurate  to  have  pleaded  in  the  language  of  the  new  rule, 
nullity,  want  of  consideration,  or  illegality  of  consideration:  the  transaction 
was  legal  as  far  as  it  went;  the  proposed  considertition  was  good;  and  the  plain- 
tiff only  failed  from  having  omitted  to  clothe  his  contract  with  the  formalities 
required  by  law. 

The  dc&ndant,  by  pleading  he  did  not  promise,  casts  it  on  the  plaintiff  to 
prove  that  he  did;  the  plaintiff  *has  failed  to  establish  that  by  the  P^^^ rtc^^oxi 
which  the  law  requires,  and,  therefore,  must  be  nonsuited.  Upon  the  ^  ^ 
same  plea  to  an  action  on  an  attorney's  or  apothecary's  bill  the  plaintiffs  would 
fail,  the  one,  if  he  omitted  to  prove'  that  his  bill  had  been  duly  delivered, 
the  other,  that  he  was  duly  authorized  to  practise.  If,  under  the  new 
rules  the  plaintiff  had  been  compelled,  where  the  law  requires  a  contract  in 
writing,  to  state  in  his  declaration  whether  such  writing  exists  or  not,  and  to 
set  it  forth  if  it  exists,  it  might  be  proper  to  call  on  the  defendant  to  state  ape- 
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cificallj  in  his  plea  the  objections  to  be  alleged  to  the  contract;  but  it  will  be 
a  great  hardship  on  the  defendant  to  call  on  him  to  state  such  objections  in 
answer  to  a  general  declaration ;  for  he  may  have  forgotten  whether  the  con- 
tract was  reduced  to  writing  or  not,  or  whether  the  writing,  if  it  exists,  contains 
the  legal  requisites  for  its  validity.  It  conld  never  have  been  intended  to  place 
defendants  under  such  a  disadvantage ;  and,  therefore,  the  Court  will  not  put 
on  the  new  rule  the  construction  for  which  the  plaintiff  here  contends. 

TiNDAL,  G.  J.  It  appears  to  me  that,  upon  the  right  interpretation  of  the 
new  rules  of  pleading,  the  defence  now  relied  on  should  have  been  put  on  the 
record.  The  words  of  the  rule  are,  "  All  matters  in  confession  and  avoidance^ 
including  not  only  those  by  way  of  discharge,  but  those  which  show  the  trans- 
action to  be  either  void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or 
otherwise,  shall  be  specially  pleaded."  The  general  issue,  therefore,  is  to  operate 
only  as  a  denial  in  fact,  and  not  in  a  matter  of  law. 

In  this  case  the  plaintiff  declares,  that  he  bargained  and  sold  his  copyright 
in  a  certain  dramatic  composition  to  the  defendant ;  and  the  answer,  upon  the 
r*6361  P^^^  ^^  ^^°  assumpsit,  is,  that,  looking  to  the  statutes  of  *S  Ann.  c.  19, 
■-  -^  and  3  &  4  W.  4,  c.  15,  the  inference  from  both  is,  that  there  cannot  be 
a  valid  transfer  of  property  to  a  dramatic  work  without  a  writing.  That 
is  not  a  denial,  in  fact,  of  the  existence  of  the  contract,  but  a  claim  to  be 
discharged  from  the  contract,  because  the  formalities  which  the  law  has 
prescribed  have  not  been  observed.  Such  a  kind  of  discharge  is  exem- 
plified by  the  instances  given  under  the  third  rule ;  ex,  gr. :  "  Infancy, 
coverture,  release,  payment,  performance,  illegality  of  consideration,  either  by 
statute  or  common  law;  drawing,  endorsing,  accepting,  &c.,  bills  or  notes  by 
way  of  accommodation ;  set-off,  mutual  credit,  unseaworthiness,  concealment, 
deviation."  What  is  this  defence,  but  that  the  formalities  required  by  statute 
to  make  the  contract  legal  have  not  been  complied  with?  I  think,  therefore, 
that  no  answer  has  been  given  to  the  evidence  by  which  the  plaintiff  has  esta- 
blished his  case,  and  that  this  rule  must  be  discharged. 

Park,  J.  The  new  rule  has  expressly  limited  the  effect  of  the  plea  of  non 
assumpsit,  so  as  to  render  it  no  longer  a  general  issue,  involving  matter  of  law 
as  well  as  matter  of  fact,  but  a  mere  denial  of  matter  of  fact;  and  all  matters 
in  confession  and  avoidance,  including  not  only  those  by  way  of  discharge,  but 
those  which  show  the  transaction  to  be  either  void  or  voidable  in  point  of  law, 
must  be  specially  pleaded.  The  object  of  the  rule  was,  that  neither  party  should 
be  taken  by  surprise,  and  that  object  would  be  defeated  if  we  were  to  yield  to 
the  argument  that  has  been  urged  for  this  defendant.  If  the  objection  now 
insisted  on  had  been  put  on  the  record,  no  judge  would  have  sent  this  case  to 
the  undersheriff. 

Oaselee,  J.  I  am  of  the  same  opinion.  This  is  a  defence  that  ought  to 
r*6371  ^^^^  heen  pleaded.  The  cases  *oited  on  the  part  of  the  defendant  have 
*-  -'no  direct  application  to  the  present  question ;  they  have  established, 
that  the  purchaser  of  literary  works  is  not  an  assignee  entitled  to  sue  as  pro- 
prietor, unless  he  be  clothed  with  a  statutory  title ;  but  they  tend  also  to  show, 
that  an  oral  contract  for  the  transfer  of  such  works  is  illegal ;  and  if  so,  under 
the  new  rule  illegality  in  a  contract  must  be  pleaded. 

BosANQUET,  J.  I  agree  with  the  rest  of  the  Court,  and  should  have  been 
very  sorry  if  we  had  felt  it  necessary  to  decide  otherwise.  The  object  of  the 
new  rule  was,  to  provide  that  all  legal  defences  should  be  put  on  record.  The 
general  issue,  except  where  it  is  prescribed  by  statute,  may  be  considered  as  put 
an  end  to,  and  the  denial  expressed  by  non-assumpsit  is  confined  to  denial  of 
matter-of-fact.  The  declaration  in  the  present  case  suggests  a  good  cause  of 
action  at  common  law  ;  but  it  is  objected,  that  by  the  provisions  of  a  statute, 
the  plaintiff  is,  under  the  circumstances  of  the  case,  deprived  of  the  benefit  he 
possessed  at  common  law ;  that  brings  the  defendant  within  the  rule  which  has 
confined  the  operation  of  non-assumpsit  to  the  denial  of  the  fact  of  the  contract; 
and  '<all  matters  in  confession  and  avoidance,  including  not  only  those  by  way 
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of  dtMburge,  bat  those  which  show  the  traaaaotioa  to  be  either  void  or  voidable 
in  point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be  specially  pleaded." 
This  is  a  case,  therefore,  in  which  a  cause  of  action,  available  at  common  law, 
ifl  rendered  unavailable  by  the  pvovisiona  of  a  statatCi  and  tha^  is  a  defence 
which  ought  to  be  put  on  record.  Eule  discharged. 


*DENNETT  «.  PASS  and  Another.    May  1.  f«88] 

Where  costs  were  ordered  to  be  pud  to  the  defendants  or  their  attorney,  a  demand  by 
their  attorney  in  the  country  was  held  snffioient  to  authoriie  an  application  for  aa 
attachment  to  enforce  payment,  notwithstanding  the  agent  of  the  attorney  in  the 
country  was  the  attorney  on  record. 

By  a  rule  made  in  this  cause  costs  were  ordered  to  be  paid  to  the  defendants, 
or  their  attorney.  The  defendant's  attorney  on  the  record  was  Taylor,  the 
London  agent  of  Wagstaffe,  who  was  the  defendants'  attorney  in  the  country. 
Wagstaffe  having  demanded  the  costs  in  question,  an  attachment  was  issued  to 
enforce  payment,  when  AtcJierleyj  Serjt.,  obtained  a  rule  nisi  to  set  aside  the 
attachment,  on  the  ground  that  the  demand  should  have  been  made  by  Taylor, 
the  attorney  upon  record,  being  the  only  person  who  could  answer  the  descrip- 
tion of  defendants'  attorney  within  the  meaning  of  the  rule  for  the  payment  of 
costs. 

Taddy,  Serjt.,  who  showed  cause,  contended  that  the  attorney  in  the  country 
answered  that  description  better  than  the  London  agent,  notwithstanding  the 
latter  happened  to  be  the  attorney  on  record. 

Atcherley  referred  to  Hartley  v.  Barlow,  1  Ghitty,  229  (see  also  note,  ibid.), 
where  it  was  held,  that  an  attachment  for  contempt  in  not  paying  money  to  a 
party  or  his  attorney,  pursuant  to  the  master's  allocatur,  could  not  be  supported 
on  an  affidavit  stating  a  demand  of  the  money  by  the  attorney's  clerk. 

TiNDAL,  C.  J.  It  appears  to  me,  that  the  attorney  in  the  country  comes 
within  the  meaning  of  the  rule  which  directs  that  the  costs  shall  be  paid  to 
the  defendants  or  their  attorney.  In  the  common  phrase,  he  is  the  r^MQ-t 
♦attorney  who  conducts  the  action.  Usually  the  rule  is  for  payment  to  L^**^J 
the  party  or  his  attorney  or  agent ;  if  that  had  been  the  language  here,  no  one 
can  doubt  that  Taylor,  through  the  attorney  on  the  record,  would  fall  within 
the  description  of  agent,  and  Wagstafife  within  the  description  of  attorney.  As 
to  Hartley  v.  Barlow,  the  case  is  materially  distinguishable :  for  the  demand 
there  was  made  by  the  managing  clerk  upon  a  rule  which  only  authorised  pay- 
ment to  the  attorney.  The  managing  clerk  might  be  a  person  unknown  to  the 
party ;  the  attorney  in  the  cause  cannot  be  changed  without  the  sanction  of  an 
order  of  the  Court. 

Park,  J.  I  agree  with  the  decision  in  Hartley  v.  Barlow,  for  the  attorney's 
managing  clerk  could  not  be  said  to  satisfy  the  description  of  attorney  or  agent 
Here  the  defendants'  attorney  lived  in  the  country,  and  it  would  be  too  much 
to  call  on  his  London  agent  to  take  a  journey  for  the  purpose  of  making  the  de- 
mand. 

Oaselee,  J.  The  applicant  has  not  ventured  to  say  that  Wagstaffe  was  not 
the  defendants'  attorney, 

BoSANQUET,  J.,  concurred.  Rule  discharged. 


*BOULTON  V.  COGHLAN.    May  1,  [♦GIO] 

The  defendant  pleaded,  that  a  promissory  note  on  which  the  plaintiif  declared,  was  made 
by  defendant  in  December,  1888,  in  porsance  of  an  agreement  thereby  to  secure  to 
J.  A.  money  lost  to  him  at  play  in  July,  1888 : 

Held,  that  this  plea  was  not  supported  by  eridence,  that  in  July,  1888»  defendant  gaTC 
J.  A.  a  bill  of  exchange,  payable,  six  months  after  date,  for  87i.  lost  at  play,  which 
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billJ.  A.  eadoned  to  Y.  E..  and  that  in  December,  1888,  defendant  mbetitated  for  thk 

bill  of  ezohange  a  promissory  note  for  lOOZ.,  bearing  date  September,  1888,  and  payable 
to  the  order  of  V.  K.  six  months  after  date,  being  the  note  on  which  the  plaintiff  sued. 

To  an  action  on  a  promiBsory  note  for  100^.,  made  by  defendant  on  tlie  12th 
of  September,  1838;  payable  to  the  order  of  Y .  Knight,  aiz  months  after  date, 
and  by  Knight  endorsed  to  the  plaintiff, 

The  defendant  pleaded,  that  before  the  making  of  the  promissory  note  by 
him,  to  wit,  on  the  23d  of  Jnly,  1833,  and  on  divers  other  days  afterwards,  thie 
defendant  did  on  each  of  those  days  at  one  time  lose  to  one  John  AldrideOi 
and  the  said  J.  Aldridge  did  on  each  of  those  days  at  one  time  win  of  the  de- 
fendant, a  certain  sum  of  money  amounting  in  the  whole  to  a  large  sum,  to 
wit,  the  sum  of  lOOZ.,  by  gaming  and  playing  at  a  certain  game,  to  wit,  a  game 
called  French  Hasard,  contrary  to  the  statute  in  that  case  made  and  provided : 
and  the  said  sum  having  been  won  and  lost,  and  remaining  due  and  unpaid,  to 
wit,  on  the  12th  of  December,  1833,  it  was  agreed  between  the  defendiant 
and  the  said  J.  Aldridge  that  the  payment  thereof  should  be  secured  by  the 
promissory  note  of  the  defendant,  to  be  by  him  made,  and  whereby  he  should 
promise  to  pay  100^.  to  the  order  of  the  said  Y.  Knight  as  for  value  received 
six  months  after  the  date  thereof;  and  the  defendant  averred  that,  in  pursuanoe 
of  the  said  agreement,  the  defendant,  to  wit,  on,  &c.,  made  the  said  promissoiy 
note,  and  thereby  promised  to  pay  100/.  to  the  order  of  the  said  Y.  Knight  as 
for  value  received  six  months  after  the  date  thereof,  for  securing  the  payment, 
by  the  defendant,  of  the  said  sum  so  won  and  lost  as  aforesaid ;  and  the  defen- 
r*64l1  ^^^^  *averred  that  the  said  promissory  note  so  made  as  aforesaid,  was 
1-  ^  and  is  the  same  identical  promissory  note  in  the  declaration  mentioned, 
whereby  and  by  force  of  the  stotute  in  such  case  made  and  provided,  the  said  pro- 
missory note  was  and  is  void ;  and  that,  the  defendant  was  ready  to  verify,  &o. 

The  defendant  pleaded,  secondly,  that  there  was  not,  at  any  time,  any  con- 
aideration  or  value  for  his,  the  defendant's,  making  the  said  promissory  note, 
or  payinff  the  amount  of  the  said  note,  or  any  part  thereof.  That  the  said 
Y.  Knight  endorsed  the  said  note  to  the  plaintiff  without  any  value  or  con- 
aideration  for  so  doing ;  and  that  the  plaintiff  held  the  said  note  without  any 
value  or  consideration  for  his  having  been  or  being  the  holder  thereof. 

Replication.  That  the  said  promissory  note  was  not  made  by  the  defendant  in 
pursuance  of  the  agreement  in  the  said  first  plea  mentioned  for  securing  the  pay- 
ment by  the  defendant  of  the  said  sum  in  that  plea  mentioned.  That  the  said 
endorsement  by  the  said  Y.  Knight  to  the  plaintiff,  was  made  before  the  said  pro- 
missory note  became  due  and  payable,  to  wit,  on  the  6th  of  February,  1834,  and 
that  the  said  Y.  Knight,  then  being  the  holder  of  the  said  promissory  note,  de- 
livered the  same  to  the  plaintiff  with  the  said  endorsement  thereon,  for  a  good  and 
valuable  consideration  before  and  then  given  by  the  nlaintiff  to  the  said  Y.  Knight 
for  the  same }  that  is  to  say,  for  and  in  respect  of  the  said^Y.  Knight  beingihen 
indebted  to  the  plaintiff  in  a  large  sum,  to  wit,  200/.,  for  the  work  and  labor  of 
the  plaintiff  by  him  done  and  performed  as  an  attorney  and  solicitor  and  other- 
wise for  the  said  Y.  Knight  upon  his  retainer  and  at  his  request ;  and  for 
money  paid,  laid  out,  and  expended  by  the  plaintiff  for  the  said  Y.  Knight 
at  his  request. 

ruiAAo-]  ^^  ^^0  ^^^^h  ^^  appeared  that,  in  July,  1833,  the  defendant,  ^pursuant 
L  -^  to  an  agreement  with  Aldridge,  upon  balancing  an  account  of  losses 
at  play,  had  accepted  a  bill  of  exchange  for  87/.,  payable  six  months  after  date, 
and  drawn  on  him  by  Aldridge  as  a  security  for  money  lost  by  the  defendant  to 
Aldridge,  at  play.     Aldridse  endorsed  the  bill  to  Knight. 

In  December  following,  by  agreement  between  the  defendant  and  Knight, 
the  promissorv  note  on  which  the  plaintiff  sued  was  substituted  for  this  bill  of 
exchange,  and  subsequently  endorsed  by  Knight  to  the  plaintiff. 

It  was  objected,  on  the  part  of  the  plaintiff,  that  this  evidence  did  not  sub- 
stentiate  the  allegation  in  the  plea,  and  ought  not  to  have  been  received ;  for  it 
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was  not  the  promiBsory  note,  but  the  prior  bill  of  exchange  that  the  defendant 
agreed  to  give  as  a  security  for  the  money  lost  to  Aldridge. 

The  jury  found  that  the  plaintiff  gave  a  good  consideration  for  the  note,  but 
that  the  note  arose  out  of  a  gambling  transaction,  of  which  the  plaintiff  was 
ignorant;  whereupon 

A  verdict  was  taken  for  the  defendant,  with  leave  for  the  plaintiff  to  move 
to  set  it  aside,  and  enter  a  verdict  for  the  plaintiff  upon  the  above  objectioni 
and  another  on  which  no  decision  was  pronounced. 

A  rule  nisi  having  been  obtained  accordingly, 

Talfourdy  Serjt.,  and  Chandlers  showed  cause. 

The  allegation  in  the  plea  was  substantially  proved.  No  doubt,  the  original 
agreement  was  to  give  a  bill  of  exchange  for  the  money  lost  at  play )  but  the 
bill  was  not  payment :  it  was  given  up  before  it  became  due,  and  the  promissory 
note  substituted  for  it.  Upon  that  substitution,  the  previous  illegal  agreement 
on  the  bill  of  exchange  became  engrafted  into  the  note,  for  which  there  was 
no  consideration  but  a  gaming  debt. 

*TiNDAL,  0.  J.  We  are  all  of  opinion,  that  evidence  of  the  agree-  r •340-1 
ment  between  the  defendant  and  Aldridge  was  not  admissible  under  ^  ^ 
this  plea.  The  plea  states,  that  the  defendant,  having  lost  money  at  play  to 
Aldridge  in  July,  1833,  it  was  agreed  between  them,  in  December  following, 
that  the  payment  should  be  secured  by  the  defendant's  promissory  note,  payable 
to  Knight  six  months  after  date,  and  that  the  note  made  in  pursuanoe  of  that 
agreement  is  the  note  set  out  in  the  declaration. 

To  which  the  replication  is,  that  the  said  promissory  note  was  not  made  by 
the  defendant  in  pursuanoe  of  the  agreement  in  the  plea  mentioned  for  securing 
the  payment  by  the  defendant  of  the  sum  in  the  plea  mentioned.  That  involves 
a  denial,  both  of  the  making  of  the  note,  and  of  its  being  made  in  pursuanoe 
of  the  agreement  between  the  defendant  and  Aldridge.  Now  it  appears  on  the 
eridence,  that  the  instrument  given  by  the  defendant  to  Aldridge,  upon  ba- 
lancing an  account  of  losses  at  play,  was  a  bill  of  exchange,  drawn  before  the 
making  of  the  promissory  note  which  is  the  subject  of  the  action,  and  having  a 
different  six  months  to  run ;  and  that,  before  the  bill  of  exchange  became  dae, 
a  promissory  note  was  substituted  by  the  defendant,  for  a  different  sum,  and 
having  a  different  six  months  to  run.  The  agreement,  therefore,  as  to  the 
promissory  note,  was  not  the  agreement  originally  made,  but  a  new  and  sub- 
stituted agreement;  and,  if  evidence  of  it  be  let  in,  it  gives  the  defendant  the 
opportunity  of  resorting  to  two  separate  agreements,  under  a  plea  which  speci- 
fies but  one.  That  might  operate  as  a  hardship  on  the  plaintiff,  by  making  it 
difficult  for  him  to  decide  on  the  evidence  with  which  he  should  be  prepared  in 
answer.  Suppose  the  first  agreement  had  been  for  a  bond,  and  the  substituted 
agreement  for  a  promissory  note ;  or  the  first  for  a  bond,  and  the  substituted 
agreement  *for  a  chattel  to  be  delivered  in  satisfaction.  Such  agree-  r^oij-i 
ments  would,  being  of  an  entirely  different  nature,  occasion  a  surprise  to  ^  -' 
the  opposite  party,  if  they  were  allowed  to  be  shown  in  evidence  under  a  plea 
referring  only  to  one  of  them ;  indeed,  a  defendant  might  be  let  in  to  prove  a 
whole  series  of  substitutions,  if  admitted  to  prove  this.  We  think,  therefore, 
the  defendant  should  have  pleaded  the  substituted  as  well  as  the  original  agree- 
ment, and  that,  therefore,  this  rule  must  be  made  Absolute. 

The  Court  refused  to  permit  the  defendant,  upon  payment  of  costs,  to  amend 
his  plea  and  go  down  to  another  trial. 


BRADLEY  v.  MILNES.     May  2. 

To  a  plea,  that  work  in  respect  of  whioh  plaintiff  sued,  was  not,  according  to  agreement, 
doDe  to  the  satisfaction  of  defendant  or  hla  surTojor,  plaintiff  replied,  that  it  was 
done  to  the  satisfaction  of  defendant  and  his  surTejor ;  without  this,  that  it  was  not 
done  to  the  satiafaction  of  defendant  wr  his  snrTeyor : 
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Held,  that  upon  this  issae  it  was  sufficient  to  show  that  the  work  was  done  to  the  satis* 
faction  of  the  defendant. 

Assumpsit  for  work  and  labor,  and  materials  found. 

The  defendant  pleaded  that  bj  an  agreement  between  plaintiff  and  defendant, 
the  sum  now  demanded  was  to  be  paid  by  the  defendant  upon  the  plaintiff's 
completing  a  building  for  the  defendant,  to  the  satisfaction  of  the  defendant  or 
to  the  satisfaction  of  the  defendant's  surveyor;  and  that  the  building  had 
never  been  completed  to  the  satisfaction  of  the  defendant  or  to  the  satisfaction 
of  his  surveyor. 

Beplication, — That  the  building  was  completed  to  the  satisfaction  of  the' de* 
r*6451  ^^"^^^^>  ^^^  ^  ^^^  satisfaction  *of  his  surveyor ;  without  this,  that  it 
■-  ^  was  not  finished  to  the  satisfaction  of  the  defendant,  or  to  the  satisfaction 
of  his  surveyor. 

Upon  which  the  defendant  joined  issue. 

At  the  trial  the  plaintiff  proved  that  the  building  had  been  completed  to  the 
satisfaction  of  the  defendant. 

A  verdict  having  been  found  for  the  plaintiff, 

Atcherley^  Serjt.,  obtained  a  rule  nisi  to  set  it  aside  on  the  ground  that  evi- 
dence of  the  satisfaction  of  the  defendant  alone  did  not  sustain  the  issue  raised 
by  the  replication. 

Talfourdj  Serjt.,  showed  cause.  The  plea  being  in  the  alternative,  the  sub- 
stance of  the  issue  has  been  proved.  In  Jones  v.  Clayton,  4  M.  &  S.  349, 
where  the  plaintiff  declared  against  the  sheriff  for  a  false  return  of  nulla  bona 
to  a  fi.  fa.  against  the  goods  of  E.  and  J.  S.,  and  alleged  that  '<  although  R.  and 
J.  S.  had  goods,  &o.,  within  his  bailiwick,  &c.,  yet  defendant  did  not  levy  the 
debt  and  damages  aforesaid,  but  did  falsely  return  that  the  said  E.  and  J.  S. 
had  not,  nor  had  either  of  them,  any  goods  or  chattels  whereof  he  could  levy 
the  said  debt  and  damages,  or  any  part  thereof,"  that  allegation  was  held  to  be 
sustained,  although  plaintiff  did  not  prove  that  J.  S.  had  any  goods;  for  it  was 
severable  that  both  or  either  of  them  had  goods,  &c.  So  in  May  v.  Brown,  3 
B.  &  C  113,  where,  in  a  declaration  on  a  libel,  the  plaintiff,  after  adverting  to 
several  matters  in  the  way  of  inducement,  alleged  that  the  defendant  published 
the  libel  concerning  the  plaintiff  and  the  matters  aforesaid,  and  it  turned 
out  that  the  libel  related  to  some  only  of  those  matters,  Abbott,  C.  J.,  said, 
''  It  was  contended  that  the  plaintiff  had,  by  the  form  of  his  declaration,  ren- 
dered it  necessary  for  him  to  prove  (though  otherwise  it  would  have  been 
r*6461  *^°^^<^BS^<'j)i  ^^^^  ^^®  ^i^^^  <^^®B  relate  to  all  the  matter  previously 
^  ^  alleged ;  that,  by  the  averment  that  the  defendant  published  a  libel  '  of 
and  concerning  the  matters  aforesaid,'  he  had  rendered  it  necessary  for  him  to 
prove  all  the  matters  aforesaid  to  be  matters  to  which  the  supposed  libel  related. 
I  am,  however,  of  opinion,  that  the  allegation  does  not  compel  the  plaintiff  to 
prove  formally  and  precisely  that  the  libel  relates  to  every  part  and  particular 
of  the  matter  so  previously  stated,  but  that  it  satisfies  all  he  has  taken  on  him- 
self to  prove,  if  he  shows  that  the  libel  relates  substantially  to  the  matters 
previously  alleged  by  way  of  introduction,  in  such  a  manner  as  that  the  defa- 
mation 9ontained  in  the  libel  is  of  the  character  and  effect  which  the  plaintiff  has 
described."  The  same  principle  was  established  in  respect  of  a  plea,  in  Spils- 
bury  V.  Micklethwaite,  1  Taunt.  146,  where  it  was  held  that  if  a  plea  of  justi- 
fication consisted  of  two  parts,  each  of  which  would,  when  separately  pleaded, 
amount  to  a  good  defence,  it  would  sufficiently  support  the  justification  if  one 
of  those  facts  were  found  by  the  jury.  In  Co.  Lit.  282,  a,  it  is  laid  down,  "  If 
the  matter  of  the  issue  be  found,  it  is  sufficient." 

Here  the  Court  called  on 

Atcherleyt  to  support  his  rule.  According  to  the  declaration  and  the  plea,  the 
plaintiff  might  in  his  replication  have  taken  issue  on  the  satisfaction  of  the  de- 
fendant or  of  his  surveyor;  but  having  taken  upon  himself  to  aver  the  satis- 
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faction  of  both^  he  docs  not  sustain  his  issue  unless  he  proyes  the  satisfaction 
of  both. 

The  first  part  of  the  replication  tenders  the  substantial  issue,  and  not  the 
formal  traverse  with  which  it  ^concludes :  when  the  absque  hoc  is  p^Aiyi 
only  the  negation  of  a  negation,  the  substantial  issue  is  in  the  preceding  ^  ^ 
affirmation.  In  Moore  v.  Boulcot,  1  New  Cases,  323,  to  an  action  on  an  attor- 
ney's bill,  defendant  pleaded  that  the  bill  was  for  work  at  law  and  in  equity, 
and  was  not  delivered  to  her  a  month  before  action.  Replication,  that  the  bill 
was  not  for  work  at  law  and  in  equity,  was  held  ill.  [Tindal,  C.  J.  There 
the  next  step  was  a  demurrer.]  In  Goram  v.  Sweeting,  2  Saund.  206,  where 
the  plaintiff  declared  that  the  ship,  tackle,  &c.,  were  sunk  and  destroyed,  it  was 
held,  that  if  the  defendant  traversed  it,  the  traverse  must  be  in  thedisjunetivei 
and  not  in  the  conjunctive. 

To  the  same  effect  is  Wood  v.  Budden,  Hob.  119.  And  this  is  not  a  case  in 
which  the  Judge  has  power  to  amend  under  3  &  4  W.  4,  c.  42  :  Hanbury  v. 
Ellar,  3  Nev.  &  M.  438. 

Tindal,  0.  J.  It  appears  to  me  that  there  are  no  grounds  of  objection  to  the 
evidence  which  has  been  received  in  support  of  the  issue  in  this  cause.  It  is  to  be 
observed  that  the  question  arises  after  verdict,  so  that  it  is  to  be  considered 
whether  any  defect  in  the  pleadings  is  not  cured  by  that  verdict.  To  an  action 
on  a  demand  for  the  plaintiff's  work  and  labor,  the  defendant  has  pleaded,  that 
the  work  was  done  under  an  agreement  between  him  and  the  plaintiff,  accord- 
ing to  which  the  defendant  was  not  to  be  called  on  to  pay  till  the  work  was 
done  to  the  satisfaction  of  the  defendant,  or  to  the  satisfaction  of  his  surveyor, 
and  then  avers  that  the  work  was  not  done  to  the  satisfaction  of  the  defendant 
or  to  the  satisfaction  of  his  surveyor ;  clearly  meaning  that  if  the  plaintiff  did 
the  work  to  the  satisfaction  of  the  defendant  or  his  surveyor,  that  would  be  a 
sufficient  answer. 

The  plaintiff  replies,  first,  that  the  work  was  done  to  *the  satisfaction  r^^o-i 
of  both  the  defendant  and  of  his  surveyor,  and  then  takes  a  traverse  in  I-  ^ 
the  very  terms  of  the  defendant's  plea,  *'  without  this,  that  the  work  was  not 
done  to  the  satisfaction  of  the  defendant,  or  to  the  satisfaction  of  his  surveyor ;" 
that  is,  in  effect,  saying  that  it  was  done  to  the  satisfaction  of  one  or  the  other, 
which  was  the  meaning  of  the  parties.  I  agree  that  the  defendant  might  have 
demurred  specially  on  the  ground  that  the  issue  tendered  was  not,  as  the  re- 
plication stood,  sufficiently  certain  :  instead  of  that,  he  joins  issue,  and  it  is 
clear  that  upon  that  issue  the  plaintiff  was  bound  to  show  that  the  work  was 
done  to  the  satisfaction  of  the  defendant  or  of  his  surveyor.  As  he  succeeded 
in  showing  that,  justice  has  been  done  between  the  parties,  and  after  verdict  it 
is  too  late  to  object  to  the  supposed  ambiguity  of  the  replication.  By  the  4 
Ann.,  c.  16,  1,  it  is  enacted  that  <^  no  advantage  or  exception  shall  be  taken  of 
or  for  an  immaterial  traverse." 

The  cases  on  this  point  are  numerous,  and  many  of  them  are  collected  in 
Gomyns's  Digest  Pleader,  D.  22.  A  defendant  is  not  to  be  allowed  to  join  issue, 
and  after  taking  the  chance  of  a  verdict,  to  take  advantage  of  an  ambiguity  in 
the  language  of  a  traverse. 

Park,  J.,  concurred. 

Oaseleb,  J.  I  have  no  doubt  that  the  issue  tendered  by  the  plaintiff  was 
in  substance  the  issue  authorized  by  the  contract  between  the  parties ;  the  work 
was  to  be  done  to  the  satisfaction  of  the  defendant  or  of  his  surveyor,  and  the 
plaintiff  having  proved  that  it  was  done  to  the  satisfaction  of  the  defendant,  the 
defendant  cannot  now  take  advantage  of  a  slip  in  the  pleading,  to  which,  if  it 
left  him  in  any  doubt,  he  ought  to  have  demurred. 

YAuaHANi  J.f  concurred.  Rule  discharged. 
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P649]  *PINNERTY  v.  SMITH.    Miy  2. 

The  Court  set  aside  a  Judge's  order  for  better  partieaUrs  of  set-off,  on  the  ground  that 
plaintiff's  attorney's  clerk  had,  without  authority,  altered  the  date  of  the  jurat  of  the 
affidavit  on  which  the  order  had  been  obtained. 

In  this  case  the  Court  made  absolute  a  rule  for  setting  aside  a  Judge's  order 
for  better  particulars  of  set-off,  on  the  ground  that  the  plaintiff's  attorney's 
clerk  had,  without  authority,  although  without  any  fraudulent  intention,  al- 
tered the  date  of  the  jurat  of  the  affidavit  on  which  the  Judge's  order  had  been 
obtained. 

Also,  upon  setting  aside  an  irregular  judgment  of  non-pros,  they  imposed  the 
condition  of  payment  of  costs  by  the  plaintiff's  attorney,  on  the  ground  that  his 
clerk  had,  without  authority,  although  without  any  sinister  motivCy  inserted 
the  word  peremptory  in  the  Judge's  order  for  an  attendance  at  his  chambers  on 
the  subject. 

The  practice  of  such  unauthorized  interpolations  of  the  records  of  the  Court 
was  severely  censured. 


POOLE  V.  DICAS.     May  4. 

An  entry  of  the  dishonor  of  a  bill  of  exchange,  made  in  the  usual  course  of  business,  at 
the  time  of  the  dishonor,  in  the  book  of  a  notary,  by  his  clerk,  who  presented  the  bill, 
may  be  gi^en  in  evidence  in  an  action  on  the  bill,  upon  proof  of  the  death  of  the  clerk 
who  made  the  entry. 

In  an  action  on  a  bill  of  exchange  drawn  by  the  defendant,  accepted  by 
Wheeler,  and  endorsed  by  the  defendant  to  the  plaintiff,  a  notary's  clerk  stated 
at  the  trial,  that  when  the  bill  became  due  on  Saturday,  the  8th  of  June,  1833,  it 
was  left  by  the  plaintiff  with  the  notary,  to  demand  payment.  A  copy  of  the 
bill  was  made  in  a  book  kept  by  the  notary  for  that  purpose,  and  Manning,  one 
of  his  clerks,  now  dead,  went  out  about  seven  in  the  evening  to  demand  pay- 
r*fi501  ^^^^  ^^  ^^®  ^acceptor ;  in  a  short  time  Manning  returned,  and  in  the 
I-  -'  margin  of  the  book  containing  the  copy  of  the  bill,  wrote  by  the  side  of 
the  copy  of  the  bill,  ''  no  effects."  This  entry  was  produced  at  the  trial,  and 
proved  to  be  in  Manning's  handwriting. 

Another  clerk  made  a  similar  entry,  from  Manning's  dictation,  in  a  separate 
book  which  contained  the  protest  of  non-payment  All  this  was  done  in  the 
regular  course  of  the  notary's  business.  On  the  Monday  following  a  letter  was 
written  to  the  plaintiff,  in  London,  apprising  him  of  the  dishonor  of  the  bill,  of 
which  the  defendant,  also  resident  in  London,  received  notice  on  Tuesday  by  a 
letter  put  into  the  post  on  Monday. 

It  was  objected  that  the  entry  made  by  Manning  ought  not  to  have  been 
received  in  evidence,  and  that  the  notice  ought  to  have  been  given  to  the  defen- 
dant on  the  Monday.  A  verdict  was  taken  for  the  plaintiff  with  leave  for  the 
defendant  to  move  to  set  it  aside  and  enter  a  nonsuit  on  these  grounds. 

Humfrey  having  obtained  a  rule  nisi  accordingly, 

Bompas,  Serjt.,  and  Hoggins^  who  showed  cause,  relied  on  Doe  d.  Patteshall 
v.  Turford,  3  Barn,  k  Adol.  890,  where  all  the  cases  on  the  subject  are  cited, 
and  where  it  was  proved  to  be  the  usual  course  of  practice  in  an  attorney's 
office  for  the  clerks  to  serve  notices  to  quit  on  tenants,  and  to  endorse  on  dupli- 
cates of  such  notices  the  fact  and  time  of  service  \  on  one  occasion,  the  attorney 
himself  prepared  a  notice  to  quit  to  serve  on  a  tenant,  took  it  out  with  him  to- 
gether with  two  others  prepared'  at  the  same  time,  and  returned  to  his  office  in 
the  evening,  having  endorsed  on  the  duplicate  of  each  notice  a  memorandum  of 
r*65l1  ^^^^^  ^^  ^^®  tenant ;  two  of  these  notices  were  '^'proved  to  have  been 
L        ^  delivered  by  him  on  that  occasion ; — and  it  was  held,  on  the  trial  of  an 
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ejeetmeot,  after  the  aUoniey's  death,  that  the  endoraement  ao  made  bj  him  was 
admisgible  eridence  to  proT%  the  senrice  of  the  third  notice. 

KeUey  and  Eumfrey^  coDtrl^  contended  that  an  entrj  soch  as  the  present  ^  is 
to  be  received  in  two  cases  onl j ;  first,  where  it  is  an  admission  against  the  in- 
terest of  a  deceased  party  who  makes  it ;  and  secondly,  where  it  is  one  of  a 
chain  or  combination  of  facts,  and  the  proof  of  one  raises  the  presamption  that 
another  has  taken  phu^e  :"  which  was  the  rale  acceded  to  by  Pabk,  J.,  in  Doe 
V,  Turford.  Here  the  entry  of  the  dishonor  of  the  bill  was  a  single  nncon- 
nected  fact,  the  proof  of  which  did  not  raise  a  presumption  of  any  other  fact,  so 
that  the  entry  rather  resembled  that  which  was  made  by  a  sheriff's  officer  in 
Chambers  v.  Bemasconi,  1  Tyr.  835,  where  the  Court  of  Exchequer  intimated 
an  opinion  that  a  written  memorandum  of  an  arrest,  and  of  the  place  where  it 
occurred,  made  by  a  sheriff's  officer  at  the  time  of  the  caption,  and  sent  by  him 
immediately  to  the  sheriff's  office,  and  there  filed  in  the  course  of  busine^  was 
not,  after  the  death  of  the  officer,  evidence  of  the  place  of  arrest  in  an  action  be- 
tween a  bankrupt  and  his  assignees.  [Tindal,  C.  J.  What  was  decided  in 
that  case  in  the  Court  of  Error  was,  that  it  was  no  part  of  the  officer's  duty  to 
endorse  on  the  writ  the  place  of  arrest.  The  endorsement,  therefore,  was  not 
entitled  to  credit  as  an  entry  made  in  the  course  of  business.]  Here,  the  entry 
was  not  the  best  evidence ;  for  the  person  who  gave  the  answer  at  the  place  of 
presentment  might  have  been  called :  nor  was  it  clearly  proved  to  have  been 
made  at  the  time  of  the  transaction. 

*Then,  the  letter  announcing  the  dishonor  of  the  bill  ought  to  have  r^gco-i 
been  put  in  the  post  in  time  to  reach  the  drawer  on  the  day  the  bill  ■-  -' 
was  dishonored.  In  Smith  v.  Mullett,  2  Campb.  209,  where,  in  an  action  by  the 
fourth  against  the  first  endorsee  of  a  bill  of  exchange,  all  the  parties  to  which 
resided  in  London,  it  appeared  that  the  plaintiff  received  notice  of  the  dishonor 
of  the  bill  from  his  endorsee  on  the  20th  of  the  month,  and  gave  notice  to  his 
immediate  endorser,  by  a  letter  put  into  the  twopenny  post-office  on  the  evening 
of  the  21st,  but  so  late  that  it  was  not  delivered  out  till  the  morning  of  the  22d, 
— it  was  held,  that  by  that  Isches  the  plaintiff  discharged  all  the  prior  endorsers, 
although  in  the  course  of  the  22d  notice  of  the  dishonor  was  given  both  to  the 
second  endorsee  and  to  the  defendant. 

Tindal,  C.  J.  Upon  inspection  of  the  bill,  we  are  satisfied  that  no  question 
can  arise  on  the  last  point ;  for  if  the  bill,  after  its  dishonor  on  Saturday  evening, 
were  returned  to  the  holder,  in  regular  course,  on  Monday,  notice  could  scarcely 
be  given  to  the  defendant  till  Tuesday. 

As  to  the  first  point,  which  is  of  considerable  importance,  we  think  the  evi- 
dence in  question  was  admissible ;  and  we  think  it  admissible  on  the  ground  that 
it  was  an  entry  made  at  the  time  of  the  transaction,  and  made  in  the  usual 
course  and  routine  of  business  by  a  person  who  had  no  interest  to  misstate  what 
had  occurred.  If  there  were  any  doubt  whether  it  were  made  at  the  time  of  the 
transaction,  the  case  ought  to  go  down  to  trial  again ;  but  according  to  my  im- 
pression of  the  testimony  in  the  cause,  the  entry  was  made  at  the  time :  had  any 
ambiguity  existed  on  that  head,  a  single  question  to  the  witness,  on  cross-ex- 
amination, would  have  cleared  it  up.  '^'I  give  my  opinion,  therefore,  on  rtcggo-i 
the  assumption  that  the  entry  was  made  at  the  time.  And  this  does  not  ^  ^ 
carry  the  law  farther  than  the  principle  established  in  Doe  d.  Patteshall  v.  Tur- 
ford. There,  it  was  the  usual  course  of  practice  in  an  attorney's  office  for  the 
clerks  to  serve  notices  to  quit  on  tenants,  and  to  endorse  on  duplicates  of  such 
notices  the  fact  and  time  of  service ;  on  one  occasion,  the  attorney  himself  pre- 
pared a  notice  to  quit  to  serve  on  a  tenant,  took  it  out  with  him  together  with 
two  others  prepared  at  the  same  time,  and  returned  to  his  office  in  the  evening, 
having  endorsed  on  the  duplicate  of  each  notice  a  memorandum  of  service  on  the 
tenant:  two  of  them  were  proved  to  have  been  delivered  by  him  on  that  occa- 
sion ;  and  it  was  held,  on  the  trial  of  an  ejectment,  after  the  attorney's  death, 
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that  the  endorsemcDt  so  made  by  him  was  admissible  evidence  to  prove  the 
service  of  the  third  notice. 

In  the  present  case  it  was  the  duty  of  the  notary's  clerk  to  present  bills  for 
payment  on  the  evening  of  the  day  when  payment  was  deniandablo.  After 
going  out  with  the  bill  for  the  purpose  of  presentment,  he  returns  and  makes  an 
entry  in  the  margin  of  the  book  in  which  a  copy  of  the  bill  had  been  made  upon 
its  being  left  at  the  notary's  for  the  purpose  of  presentment.  This  was  all  in 
the  ordinary  course  of  business.  The  clerk  had  no  interest  to  make  a  false 
entry  :  if  he  had  any  interest,  it  was  rather  to  make  a  true  entry :  it  is  easier  to 
state  what  is  true  than  what  is  false ;  the  process  of  invention  implies  trouble, 
in  such  a  case  unnecessarily  incurred ;  and  a  false  entry  would  be  likely  to 
bring^  him  into  disgrace  with  his  employer.  Again,  the  book  in  which  the  entry 
was  made,  was  open  to  all  the  clerks  in  the  office,  so  that  an  entry  if  false 
would  be  exposed  to  speedy  discovery.  The  entry  being  thus  prim&  facie  con- 
sistent with  truth,  there  are  many  accompanying  circumstances  which  tend  to 
r*6541  ^^^'''^  ^^^  correctness ;  and  '''the  letter  addressed  to  the  holder  on  Mon- 
>•  -'  day  to  apprise  him  of  the  presentment  and  dishonor  of  the  bill  is  a  link 
in  the  chain  which  gives  consistency  to  the  whole.  It  has  been  argued  that  the 
decision  in  Doe  v.  Turford,  can  only  be  supported  on  the  supposition  that  no 
other  evidence  could  have  been  given  but  that  which  was  received.  But  that  is 
carrying  the  case  farther  than  the  facts  warrant;  for  there  might  have  been  per- 
sons present  when  the  notice  was  served.  In  the  present  case,  it  would  operate 
as  a  great  hardship  to  require  the  testimony  of  the  persons  who  might  have  been 
present.  The  clerk  who  presented  the  bill  could  scarcely,  at  the  distance  of 
two  years,  point  out  who  it  was  that  answered  his  application ;  and  if  it  were 
necessary  to  call  all  the  persons  who  resided  at  the  place  of  presentment,  the 
expense  and  inconvenience  would  be  enormous. 

The  rejection  of  the  evidence  which  has  been  received  would  be  a  great  injury 
to  the  commercial  classes,  by  casting  an  unnecessary  difficulty  on  the  holders  of 
bills  of  exchange. 

Park,  J.  I  am  of  the  same  opinion.  We  should  occasion  great  alarm  if  we 
were  to  reverse  all  the  decisions  which  have  been  referred  to  on  this  point.  I 
go  along  with  the  observations  of  Mr.  Justice  James  Parke,  in  Doe  v.  Turford, 
where  he  puts  the  reception  of  entries  made  in  the  usual  course  of  business,  on 
the  ground  that  the  party  made  the  entry  at  the  time.  The  book  here  has  all 
the  appearance  of  exactitude;  and  the  whole  proceeding  was  but  one  act.  The 
clerk  goes  out ;  returns ;  and  makes  the  entry  at  once ;  and  Parke,  J.,  says — 
''  It  is  to  be  observed,  that  in  the  case  of  an  entry  falling  under  the  first  head 
of  the  rule,  as  being  an  admission  against  interest,  proof  of  the  handwriting  of 
the  party  and  his  death  are  enough  to  authorize  its  reception ;  at  whatever  time 
P^gc^l  it  was  made  it  is  admissible  :  but  in  the  other  case  *it  is  essential  to 
^  -'  prove  that  it  was  made  at  the  time  it  purports  to  bear  date ;  it  must  be 
a  contemporaneous  entry."  It  would  occasion  an  enormous  expense  to  call  all 
the  persons  who  might  have  been  at  the  place  when  the  presentment  was  made. 
The  decision  in  Chambers  v.  Bernasconi  turned  on  the  circumstance  that  the 
sherifiTs  officer  was  going  beyond  the  sphere  of  his  duty  when  he  made  an  entry 
of  the  place  of  arrest,  and  that  such  an  entry  therefore  had  no  claim  to  be  re- 
ceived as  evidence  of  that  fact.  If  we  were  to  accede  to  the  argument  for  the 
defendant,  we  should  overrule  all  the  cases  on  the  subject  for  the  last  fifty  years. 

Oaselee,  J.  I  am  of  the  same  opinion.  If  only  the  entry  made  by  Man- 
ning had  been  produced,  it  would  have  been  more  trustworthy  evidence  than 
the  mere  recollection  of  persons  who  might  have  been  present;  but  the  entry 
is  one  of  a  chain  of  circumstances  each  confirmatory  of  the  other,  and  there- 
fore the  reception  of  the  evidence  was  correct  according  to  the  principle  laid 
down  in  Doe  v.  Turford.  Rule  discharged. 

BosANQUET;  J.,  was  absent^  in  his  capacity  of  commissioner  of  the  great 
seal. 
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Plaintiff  declared  that  he  executed  a  separation  deed  between  himself  and  his  wife,  and 
agreed  to  pay  certain  debts  due  to  G.  and  R.,  and  certain  household  expenses  at  VL 
in  full,  confiding  in  an  agreement  by  the  defendant  to  pay  him  a  certain  sum  towards 
the  discharge  of  the  said  debts  and  expenses,  and  to  enlarge  the  time  mentioned  in 
the  deed  of  separation,  for  plaintiff's  quitting  the  house  at  H.,  but  that  the  defendant 
did  not  pay  the  sum  agreed  on.  Plea,  that  plaintiff  was  solely  liable  to  pay  the  debts 
due  to  0.  and  R.,  and  the  household  expenses  in  full,  the  agreement  to  pay  part  of 
which  was  stated  to  be  the  consideration  for  the  defendant's  promise.  Held,  Uiat  the 
plea  was  ill,  and  the  declaration  sufficient. 

The  plaintiff  declared  that,  on  the  19th  of  October,  1833,  the  defendant 
signed  a  certain  memorandum  in  writing,  whereby  he  agreed  to  and  with  the 
plaintiff,  that  the  time  mentioned  in  a  certain  deed  of  separation  for  the  said 
plaintiff's  qnitting  a  certain  house  at  Holloway,  should  be  extended  to  the  9th 
of  December  next  inclusive ;  and  also  to  pay  the  plaintiff  the  sum  of  160^.,  by 
eigbt  half-yearly  payments,  towards  Messrs.  Home  and  Gates's  demand  of  366^. 
4«.  9(f.,  the  said  plaintiff*  taking  the  whole  of  such  demand  on  himself;  the 
payments  to  be  made  at  the  times  of  the  payment  of  the  annuity  mentioned  in 
the  said  deed  of  separation.  And  the  defendant  also  agreed  to  pay  20/.  towards 
liquidating  certain  outstanding  debts  at  Kick  mans  worth,  and  also  220/.  towards 
certain  household  expenses  at  Holloway,  such  last-mentioned  sum  of  220/.  being 
divided  into  two  payments,  one-half  thereof  being  payable  at  Michaelmas-day 
then  next,  and  the  other  half  at  Lady-day,  1835.  And  by  the  said  memoran- 
dum in  writing,  it  was  stated,  that  the  defendant  agreed  to  the  above  in  consi- 
deration of  the  plaintiff's  executing  the  deed  of  separation,  and  agreeing  to  pay 
Messrs.  Home  and  Gates,  and  the  household  expenses  and  Rick  mans  worth  debts, 
in  full.  And  the  plaintiff  averred,  that  he,  confiding  in  the  said  agreement  of 
the  defendant,  and  in  consequence  thereof,  was  induced  to,  and  did  then  exe- 
cute, the  said  deed  of  separation  in  the  said  memorandum  mentioned,  that  is  to 
*say,  a  certain  deed  of  separation  between  the  plaintiff  and  one  Mary  his  r^c^f^Ti 
wife,  and  agreed  to  pay  the  said  Messrs.  Home  and  Gates,  in  the  said  ^  ^ 
memorandum  mentioned,  their  said  demand  of  366/.  4s.  9c?.,  and  the  said 
household  expenses  and  Rickmansworth  debts  in  full ;  and  then  took  upon  him- 
self the  payment  of  the  said  demands,  debts,  and  expenses ;  whereof  the  defen- 
dant had  notice ;  yet  the  defendant  did  not  nor  would  perform  the  said  agree- 
ment, but  wholly  neglected  and  refused  (although  often  requested  so  to  do),  to 
make  the  first  payment  of  the  said  sum  of  220/.  so  agreed  to  be  paid  by  the 
defendant  towards  the  household  expenses  at  Holloway  as  aforesaid ;  which  said 
first  payment  thereof,  amounting  to  a  certain  sum  of  money,  to  wit,  110/.  under 
and  by  virtue  of  the  said  agreement  or  memorandum  in  writing,  became  due 
and  payable,  and  ought  to  have  been  paid  by  the  said  defendant  at  Michaelmas- 
day  last,  and  the  same  still  remains  wholly  due  and  unpaid;  and  the  plaintiff, 
by  reason  thereof,  was  forced  and  obliged  to  pay,  and  was  liable  to  pay  the 
same  out  of  his  own  moneys,  to  the  damage  of  the  plaintiff  of  120/. 

Plea.  That  at  the  time  of  the  supposed  signing  by  the  defendant,  of  the 
supposed  memorandum  in  writing  in  the  declaration  mentioned,  and  before  and 
at  the  time  of  the  commencing  of  this  suit,  the  plaintiff  was  solely  liable  to 
make  to  the  said  Messrs.  Home  and  Gates  the  payments,  the  supposed  agreement 
by  the  plaintiff  to  make  which,  was  by  the  said  supposed  memorandum  in  writ- 
ing, stated  to  be  in  part  the  consideration  for  the  defendant  agreeing,  as  was 
alleged  to  be  in  the  said  supposed  memorandum  in  writing  agreed  by  the  defen- 
dant, and  that  the  plaintiff  was,  at  the  said  time  of  the  supposed  signing  by  the 
defendant,  of  the  said  supposed  memorandum  in  writing,  and  before  and  at  the 
time  of  commencing  of  this  suit,  solely  liable  to  pay  the  said  household  expenses, 
and  Rickmansworth  debts,  *in  full,  the  supposed  agreement  by  the  plain-  p^/^Ro-i 
tiff  to  pay  which  household  expenses,  and  Rickmansworth  debts,  in  full,  i-  -^ 
was,  by  the  said  supposed  memorandum  in  writing,  stated  to  be  in  part  the  con- 
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sideration  for  the  def^endant  agreeing,  as  was  alleged  to  be  in  the  said  supposed 
memorandum  in  writing  agreed  by  (he  defendant :  and  that^  the  defendant  was 
ready  to  verify. 

Demurrer  and  joinder. 

B.  F.  Richards^  in  support  of  the  demurrer.  The  plea  is  ill,  and  the  consi- 
deration for  the  defendant's  promise  is  sufficient,  even  though  the  statement  in 
the  plea  be  true:  the  agreement  by  the  plaintiff  to  execute  the  separation  deed 
is  of  itself  sufficient.  Separation  deeds  may  be  either  legal  or  illegal;  in  the 
greater  number  of  instances  they  are  legal.  See  the  cases  collected  in  Roper, 
Husband  and  Wife,  from  269  to  293;  Worrall  w.  Jacob,  3  Mer.  268.  There 
is  nothing  to  show  the  present  deed  to  be  illegal,  and  the  Court  will  not  presume 
illegality.  If  it  be  legal,  the  execution  of  it  is  a  cood  consideration  for  the 
defendant's  promise;  or  even  if  its  legality  be  only  doubtful:  Longridgc  r. 
Dorville,  5  B.  &  Aid.  117.  And  the  mere  trouble  of  the  plaintiff's  attending 
to  execute  might  be  a  valid  consideration  for  the  defendant's  promise ;  for  the 
quantum  of  consideration  is  immaterial :  Starlyn  v.  Albany,  Cro.  Eliz.  67 ;  Pul- 

len  t.  Stokes,  2  H.  Bl.  312;  Trades  v. ,  1  Sid.  57;  Whitehead  v,  Greet- 

ham,  2  Bmgh.  464.  So,  if  two  or  three  matters  constitute  an  entire  conside- 
ration, and  all  fail  but  one,  a  sufficient  consideration  will  remain  to  support  a 
promise.  Best  v.  Jolly,  1  Sid.  38 ;  Bradburno  v.  Bradburne,  Cro.  Eliz.  149 ; 
Yin.  Abr.  action  of  assumpsit,  Y. ;  Com.  Dig.  action  on  the  case  upon  assump- 
sit, B.  1. 

r*6591  *^^^^i  contr4.  A^  agreement  made  by  a  husband  with  a  third  person 
^  -'to  sign  a  deed  of  separation  from  his  wife,  can  form  no  legal  considera- 
tion for  a  promise  by  the  third  person  to  pay  money  to  the  husband.  It  is 
contrary  to  the  policy  of  marriage  that  the  husband's  assent  to  such  a  deed 
should  be  purchased  by  money.  In  Hartley  v.  Bice,  10  East,  22,  it  was  held 
that  a  wagering  contract  for  ^fty  guineas  that  the  plaintiff  would  not  marry 
within  six  yeard,  was  prim&  facie  in  restraint  of  marriage,  and,  therefore,  void : 
that  principle  applies  to  the  present  case.  The  courts  have  always  discounte- 
nanced bargains  on  the  subject  of  marriage  :  Woodhouse  v.  Shipley,  2  Atk. 
536;  Lowev.  Peers,  4  Burr.  222j5;  Baker  ».  White,  2  Vern.  215;  Hall  i;. 
Potter,  3  Lev.  411.  And  inducements  promoting  separation  after  marriage^ 
have  been  looked  on  with  as  much  jealousy  as  bargains  before :  Brown  v.  Peck, 

1  Ed.  Ca.  Ch.  140 ;  Tennant  v,  Braie,  Toth.  78.  In  those  two  cases,  bequests 
made  to  a  wife  on  condition  that  she  would  separate  from  her  husband,  were 
held  single. 

It  is  not  now  disputed  that  deeds  of  separation  may  be  legal  in  themselves, 
though  the  courts  have  conceded  this  with  reluctance,  and  of  late  have  pro- 
ceeded entirely  on  the  ground  of  established  precedent :  Durant  v.  Titler,  7 
Price,  677 ;  explained  in  Jee  v.  Thurlow,  2  B.  &  C.  547 ;  Fletcher  v.  Fletcher, 

2  Cox.  99;  Westmeath  v.  Westmeath,  1  Dow.  N.  S.  C.  519,  S.  C.  in  6  Bligh, 
N.  R.  339,  as  Westmeath  v.  Salisbury ;  Lord  St.  John  v.  Lady  St.  John,  11 
Yes.  632 ;  Lord  Rodney  v.  Chambers,  2  East,  283,  is  shaken  by  the  remarks  of 
Lord  Eldon  in  Lord  St.  John  v.  Lady  St.  John ;  and  Outh  v.  Outh,  3  Br.  Ch. 
Ga.  614,  is  disapproved  of  by  Lord  Eldon  (in  the  same  place),  and  by  Lord 
r*6601  I^OUQHBOROUQH  *in  Legard  v.  Johnson,  3  Ves.  362,  361.  Admitting, 
L  ^  however,  that,  for  the  present  argument,  the  deed  of  separation  men- 
tioned in  the  declaration,  is  not  to  be  taken  as  illegal,  this  is  no  answer  to  the 
objection  that  the  husband's  consent  to  it  is  not  to  be  bought.  It  is  legal  to 
abstain  from  marrying ;  but  this  abstinence  is  no  consideration  for  the  payment 
of  money  :  Hartley  v.  Rice,  10  East,  22.  So  it  is  legal  to  vote  for  a  parlia- 
mentary  candidate,  and  it  is  legal  for  a  majority  of  part-owners  to  appoint  a 
commander  of  a  ship ;  but  these  acts  will  not  constitute  a  legal  consideration 
for  a  promise  to  pay  money :  Allen  v.  Hearn,  1  T.  R.  56 ;  Card  v,  Hope,  2  B. 
&  Cr.  661,  and  see  p.  673 ;  and,  though  the  policy  of  the  law  be  to  encourage 
marriage,  yet  a  bond  conditioned  that  the  obligor  should  marry  was  held  void 
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iu  Key  v.  Bradshaw,  2  Vern.  102.  It  is  true,  that  a  ooTenant  by  trustees  to 
indemnify  a  husband  against  debts  to  be  incurred  by  his  wife,  has  been  held  a 
good  consideration  for  the  husband's  agreeing  to  adhere  to  the  terms  of  a  sepa- 
ration-deed. But,  in  the  present  case  the  money  is  to  go  into  the  husband's 
pocket ;  the  defendant  is  not  a  trustee ;  nor  has  the  payment  any  reference  to 
the  wife's  expenses.  Besides,  the  covenant  of  trustees  takes  effect  only  where 
the  separation  has  actually  been  effected,  and  the  trustees  are  parties  to  the 
deed :  Stephen  v.  Olive,  2  Br.  Ch.  Ca.  90.  The  trustees,  in  such  a  case,  are 
mere  instruments  to  carry  into  effect  a  transaction  previously  determined  on, 
and  not  illegal  in  itself.  The  general  rule,  as  laid  down  in  Worrall  v.  Jacob, 
3  Mer.  2C8,  is,  that  a  court  of  equity  will  not  carry  into  execution  articles  of 
separation  between  husband  and  wife,  although  it  will  enforce  agreements  origi- 
nating in  a  separation  :  Wilkes  v.  Wilkes,  2  Dick.  791,  is  to  tbe  same  effect : 
and  it  is  upon  *a  principle  analogous  to  this,  that  a  provision  for  future  r«Agt-| 
separation  is  void  :  Hindley  i;.  Marquis  of  Westmeath,  G  B.  &  Or.  200.  *•  -^ 
In  El  worthy  v.  Bird,  2  Sim.  &  St.  372,  the  doctrine  of  enforcing  such  agree- 
ments was  carried  farther ;  but  there  the  wife  had  been  ill-used ;  the  parties 
were  separated  in  fact,  on  an  understanding  that  the  deed  should  be  exe- 
cuted ;  and  the  yice-Chancellor  enforced  the  execution.  But  no  agreement  to 
separate  would  be  enforced,  on  the  face  of  which  it  appeared  that  the  considera- 
tion, inducing  the  husband  to  consent,  was  money  paid  to  him  by  a  third  person. 
It  is  true,  that  in  Nunn  v,  Wilmore,  8  T.  R.  522,  a  payment  was  to  be  made 
by  a  trustee  to  a  husband,  for  his  separate  use,  after  separation  ;  but  it  was  a 
payment  out  of  the  husband's  own  property,  the  residue  of  which  was  to  be 
applied  to  defraying  the  expense  of  the  wife's  maintenance ;  it  was  a  mere 
exception  from  the  property  conveyed  by  him  to  the  trustee. 

If,  then,  it  be  illegal  that  the  husband  should  have  his  consent  purchased, 
the  declaration  is  ill ;  for  the  plaintiff  admits  that  the  consideration  of  the 
promise  to  pay  the  money  was,  in  part,  his  execution  of  the  deed ;  and  that  he  did 
execute  the  deed  in  consequence  of  the  promise.  And  circumstances  which  are 
not  expressly  averred  cannot  be  implied  for  the  purpose  of  supporting  the  lega- 
lity of  the  transaction  :  Hartley  v.  Rice,  10  East,  22 ;  Lowe  v.  Peers,  4  Burr. 
2225 ;  and  Holland  t;.  Hall,  1  B.  &  Aid.  53. 

But  if  it  be  said  that  the  Court  will  not  intend  that  the  promise  to  pay  the 
money  induced  the  husband  to  execute  the  deed,  then  the  consideration  for  the 
promise  is  so  far  without  effect;  and  the  rest  of  the  consideration,  as  explained 
by  the  plea,  is  merely  an  agreement  by  the  plaintiff  to  pay  his  own  debts.  Such 
a  consideration  for  a  promise  is  void :  Harris  v,  Watson,  Peake,  N.  P.  C.  72, 
*Stilk  V.  Meyrick,  2  Campb.  317,  6  Esp.  N.  P.  C  139 ;  Barber  v.  r^a^o-i 
Fox,  2  Saund.  136,  and  the  notes  to  this  last  case,  2  Wms.  Saund.  137,  L  J 
e,  note  b.  The  principles  admitted  in  Wilkinson  v.  Byers,  1  A.  &  E.  106,  are  to 
the  same  effect,  though  the  consideration  was  there  supported. 

Therefore,  if  the  promise  to  pay  operated  at  all  as  an  inducing  motive  for  the 
plaintiff  to  sign  the  deed,  the  declaration  is  ill;  if  it  did  not.  the  plea  answers 
the  declaration. 

Richards  in  reply.  The  whole  argument  for  the  defendant  proceeds  on  the 
assumption  that  the  plaintiff  had  not  arranged  a  separation  before  the  defendant 
entered  into  the  agreement  in  question ;  whereas  it  is  manifest  both  from  the 
declaration  and  the  plea,  that  a  separation  had  been  agreed  on  and  the  deed 
actually  prepared,  before  the  defendant  entered  into  his  engagement  with  the 
plaintiff. 

TiNDAL,  C.  J.  The  objection  to  the  plaintiff's  claim  to  recover  in  this  cause, 
arises  on  the  consideration  which  is  alleged  to  be  the  groand  for  the  defendant's 
entering  into  the  contract  which  is  the  subject  of  the  action.  That  considera- 
tion appears  to  be  of  two  distinct  parts ;  first,  the  plaintiff's  executing  a  deed  of 
separation  between  himself  and  his  wife ;  secondly,  his  agreeing  to  pay  certain 
demands  of  Home  and  Gates,  and  certain  household  expenses  at  Rickmans- 
worth,  in  full. 
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It  may  be  conceded  that,  if  either  part  of  the  consideration  be  illegal,  the  whole 
falls  to  the  ground ;  for  a  party  cannot  enforce  a  contract  where  the  consideration 
is  illegal,  either  in  the  whole  or  part :  Featherston  v.  Hutchinson,  Cro.  Eliz.  199, 
is  a  direct  authority  on  that  point.  There,  a  promise  by  defendant  to  pay  a  sheriff 
P^^fl.j^  the  *debt  of  his  prisoner,  in  consideration  of  the  prisoner's  being  set  at 
^  ^  large  and  paying  the  defendant  28.,  was  held  void  as  to  the  whole.  If, 
therefore,  the  defendant  entered  into  the  agreement  upon  a  consideration  in  any 
respect  illegal,  the  plaintiff  cannot  support  this  declaration.  It  has  been  urged, 
that  a  part  of  the  consideration  was,  an  engagement  to  pay  the  plaintiff  a  certain 
sum  as  an  inducement  to  him  to  separate  from  his  wife;  in  other  words,  an 
agreement  for  a  future  separation.  If  that  were  so  the  transaction  would  be 
illegal,  and  the  consequence  would  follow.  But  we  have  no  more  right  to 
impute  an  intended  illegality  than  to  impute  fraud,  and  I  think  enough  appears 
to  show  that  this  was  an  innocent  act.  First,  it  appears,  that  the  separation- 
deed  was  prepared  though  not  actually  executed ;  for  the  plaintiff  alleges,  that 
the  defendant  signed  a  memorandum,  whereby  he  agreed  that  the  time  men- 
tioned in  a  certain  deed  of  separation  for  the  plaintiff  quitting  a  house  at  Hollo- 
way  should  be  extended,  and  the  plaintiff  agreed  to  pay  a  sum  by  instalmentS| 
at  the  time  of  the  payment  of  the  annuity  in  the  deed  of  separation  men- 
tioned ;  and  that  he  was  induced  by  the  defendant's  agreement  to  execute  the 
deed  of  separation  in  the  memorandum  mentioned.  The  deed,  therefore,  though 
not  executed,  was  prepared,  and  did  provide  for  the  payment  of  an  annuity. 
As  this  is  stated  to  be  a  deed  of  separation,  and  the  husband  was  to  pay  an 
annuity,  one  cannot  understand  how  this  should  be  any  other  than  an  annuity 
for  the  support  of  the  wife.  If  so,  why  may  not  some  third  person  step  forward 
to  secure  her  that  advantage,  by  agreeing,  in  consideration  of  the  husband's 
executing  the  deed,  to  take  on  himself  certain  payments,  which  the  husband,  with- 
out such  security,  might  himself  be  called  on  to  defray.  If  the  agreement  had 
been  illegal,  the  defendant  might  have  averred  the  facts  which  made  it  so ;  but 
r*B(Ul  ^^  ^^  ^^^  ^^^  ^  impute  misconduct  unless  ""it  appears,  and  as  all  that 
I-  -'is  stated  here  is  reconcilable  with  a  lawful  undertaking,  our  judgment 
must  be  for  the  plaintiff. 

Oaselee,  J.  I  am  of  the  same  opinion.  When  the  deed  was  about  to  be 
executed,  the  husband  might  think  there  were  debts  he  ought  not  to  be  called 
on  to  pay,  and  if  so,  there  was  nothing  illegal  in  a  third  person  undertaking  to 
discharge  them  for  the  benefit  of  the  wife.  The  very  object  of  exonerating 
the  husband  from  those  debts  might  be  to  enable  him  the  better  to  pay  the 
annuity. 

Yauqhan,  J.  Courts  of  law  view  separation-deeds  with  more  favor  than 
formerly.  It  is  admitted  that  such  deeds  may  be  legal,  and  there  is  nothing 
to  show  illegality  in  that  which  is  under  discussion.  If  it  had  appeared  to 
have  been  entered  on  by  virtue  of  an  agreement  for  a  future  separation,  or  that 
the  husband  was  to  receive  money  to  induce  him  to  separate,  the  deed  would 
have  been  illegal.  But  it  appears  rather,  that  the  separation  had  been  already 
agreed  on ;  and  that  the  defendant  in  this  action  was  standing  in  the  capacity 
of  trustee  for  the  wife.  If  the  facts  were  otherwise,  they  might  have  been  put 
on  the  record. 

BosANQUET,  J.  I  agree  that  if  part  of  the  consideration  be  illegal,  that 
circumstance  would  taint  the  whole ;  and  also  that  agreement  for  the  husband 
to  separate  from  his  wife  for  a  sum  of  money  would  be  illegal :  but  the  question 
is,  whether  we  can  collect  anything  of  that  sort  from  this  record.  The  deed 
which  the  plaintiff  was  to  execute,  is  called  a  deed  of  separation  between  a 
husband  and  his  wife.  Now  there  are  some  deeds  of  separation  which  are  legal 
and  some  which  are  illegal ;  illegality  is  not  to  be  presumed ;  and  unless  we 
r*fi651  *°^c^Bsarily  see  that  a  transaction  is  illegal,  we  are  not  to  put  an  unfa- 
^  ^  vorable  construction  upon  it.  If  we  were  driven  to  conjecture,  wc  might 
infer  that  there  had  been  an  agreement  between  the  plaintiff  and  his  wife  to 
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separate ;  tbat  a  separation  deed  had  been  prepared ;  and  that  the  defendant 
was  the  person  to  carry  it  into  execution.  However,  excluding  all  conjecture, 
we  cannot  see  on  the  face  of  this  declaration  that  the  transaction  in  questi(m 
was  illegal;  and  therefore  there  must  be 

Judgment  for  the  plaintiff. 


BURTON  V.  WIGLEY.    May  5. 

An  arbitrator,  who  bad  authority  to  decide  on  wbat  terms  a  partnership  agreement 
sbouM  be  cancelled,  directed,  among  other  things,  that  the  agreement  should  be  can- 
celled ;  that  one  of  the  partners  should  have  all  the  debts  due  to  the  firm ;  and  should 
if  necessary  sue  for  them  in  the  name  of  his  late  partner:  Held,  that  in  aathorizing 
one  of  the  parties  to  sue  in  the  name  of  the  other,  the  arbitrator  had  not  exceeded 
his  authority. 

The  declaration  stated,  that  an  action  having  been  brought  by  Burton  against 
Wigley,  and  another  by  Wigley  against  Burton,  it  was,  by  a  Judge's  order 
made  in  the  two  actions  by  consent  of  the  parties,  ordered  that  the  said  two 
causes  should  be  referred  to  the  award  of  an  arbitrator,  who  was  to  determine 
whether  a  certain  agreement  in  writing,  dated  the  23d  of  August,  1831,  and  a 
certain  assignment  of  lease,  dated  the  5th  of  October,  1831,  one  or  both,  was  or 
were  not  entered  into  and  executed  by  the  said  parties  upon  some,  and  what 
representations,  and  whether  the  same  were  unfounded  '^  and  to  award  compen- 
sation to  the  party  injured  thereby,  if  the  arbitrator  should  think  fit;  to  decide 
whether  the  said  parties,  or  either,  and  which  of  them,  had  violated  or  com- 
mitted breaches  of  the  said  agreement,  and  in  what  particular ;  and  to  award 
compensation,  if  he  should  think  *fit,  for  such  breach  or  breaches;  U\  r^coc'-i 
decide  the  terms  upon  which  the  said  agreement  was  to  be  cancelled ;  and  ■-  -' 
also  which  of  the  said  parties  had  a  right  to  receive  bills  of  costs  for  business 
done  for  the  connexion  of  Wigley  since  the  5th  of  October,  1831,  and  whether 
they,  and  which  of  them,  had  improperly  or  otherwise  received  any  and  what 
sums,  and  what  suras  had  been  respectively  received  by  the  said  parties  from 
the  said  business  during  that  period ;  and  whether  there  was  anything,  and 
what,  due  to  the  said  parties  respectively  in  respect  thereof,  or  any  other  account 
after  deducting  the  disbursements  and  the  allowances  referred  to  in  the  said 
agreement,  if  the  arbitrator  should  think  fit;  in  fine,  he  was  to  decide  upon 
those  and  all  matters  in  dispute  between  the  said  parties,  and  to  award  such 
damages,  or  otherwise,  as  in  his  discretion  he  might  think  fit,  taking  into  con- 
sideration the  sum'paid  by  Burton,  as  a  consideration  for  the  said  lease,  fixtures, 
and  moneys  laid  out  in  repairs,  and  without  prejudice  to  Burton's  interest  in 
the  said  lease.  That  the  arbitrator,  after  hearing  the  parties,  awarded,  first, 
that  the  said  actions  in  the  order  mentioned  should  be  discontinued  by  the 
plaintiffs  therein ;  and  found,  first,  that  the  said  agreement  in  the  order  of 
reference  mentioned  was  entered  into  upon  certain  representations, — insubstanoe, 
that  the  business  of  an  attorney  then  carried  on  by  Wigley,  netted  an  average 
profit  of  between  1000/.  and  1500/.  a  year ;  that  it  was  a  very  respectable  busi- 
ness ;  that  the  house  in  which  it  was  carried  on,  was  in  a  thorough  state  of  re- 
pair ;  that  Wigley  would  entirely  withdraw  himself  from  practice  in  London, 
or  within  seven  miles  of  it ;  and  that  he  would  use  his  best  endeavors  effectually 
to  transfer  the  said  business  to  Burton ; — qext,  thai  the  extent  and  character 
of  the  said  business,  and  the  state  of  repair  of  the  said  house,  had  not  been 
truly  respresented ;  and  that  the  two  last  of  ^the  said  representations  r^ogY-i 
were  introduced  as  stipulations  in  the  agreement,  and  were  not  performed  ^  ^ 
by  Wigley ;  but  the  arbitrator  awarded  to  Burton  no  specific  compensation  for 
such  misrepresentation  or  breaches,  having  taken  the  same  into  account  on  the 
final  settlement  thereinafter  directed  between  the  parties.  That  the  arbitrator 
further  found;  that  Burton  was  entitled  to  receive  the  bills  of  costs  for  all  busi- 
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ness  doD6  for  tbe  connexion  of  Wigley,  from  the  5th  of  October,  1881,  to  the 
6th  of  November,  1882 ;  and  that,  during  that  period  Wiglej  had  improperly 
received  in  respect  thereof,  the  sum  of  40/.  15«.,  and  properly  in  part  payment 
of  certain  furniture  sold  by  him  to  Burton  the  sum  of  82/.  16s.  8c/.,  that  Burton  . 
had  received  properly  during  the  same  period,  the  sum  of  288/.  ISs.  8c/.,  and 
that  there  would  be  due  to  Wigley  in  respect  of  the  total  receipts,  after  deduct- 
ing the  disbursements  and  allowances  referred  to  in  the  said  agreement,  the 
sum  of  110/. ;  but  the  arbitrator,  by  his  award,  directed  that  no  payment  was 
to  be  made  specifically  in  respect  thereof,  as  he  had  taken  the  same  into  account 
in  the  final  settlement  thereinafter  directed  between  the  parties.  And,  lastly, 
that  the  arbitrator  having  considered,  on  the  one  hand,  the  several  claims 
made  by  Wigley,  and,  on  the  other,  the  claims  of  Burton,  by  his  award  directed 
that  the  said  agreement  should  be  cancelled,  and  the  several  claims  of  the 
parties  should  oe  settled  on  the  following  terms,  viz. :  that  Burton  should 
retain  the  dwelling-house  in  the  agreement  mentioned,  and  certain  goods  and 
chattels  in  the  award  specified ;  that  all  payments  and  receipts  of  money  on 
either  side,  made  up  to  the  6th  of  November  aforesaid,  should  stand  good ; 
that  Burton  should  be  at  liberty  to  collect  and  retain  on  his  own  account  all 
snms  of  money  due  for  business  transacted  at  the  office  in  Essex,  from  the 
r'*'6681  ^^^  of  ^October,  1881,  to  the  6th  of  November  aforesaid,  and  to  use  the 
L  -I  name  of  Wigley  either  alone  or  jointly  with  his  own,  if  necessary,  in 
suing  for  the  same ;  that  Wigley  should,  upon  the  1st  of  October,  then  next 
ensuing,  pay  the  sum  of  100/.  to  Burton  as  damages ;  and  should  also  execute 
a  release  of  all  actions,  claims,  and  demands  whatsoever,  except  as  there 
excepted  :  that  Burton,  upon  payment  of  said  sum  of  100/.,  and  execution  of 
the  said  release,  should  cancel  and  deliver  up  the  said  agreement  of  the  28d 
of  August,  1831 ;  and  that  thenceforward  Wigley  should  be  at  liberty  to  practise 
as  an  attorney  and  solicitor  in  London,  or  in  any  other  place.  Also,  that 
Burton  should  then  execute  a  release,  of  all  actions,  claims,  and  demands  what- 
soever, except  as  there  excepted :  and  that  each  party  should  pay  his  own 
costs.  Of  which  said  award  the  defendant  afterwards,  to  wit,  on,  &c.,  had 
notice.  That  on  the  7th  of  November,  1834,  it  was  duly  ordered  that  the  said 
judge's  order  should  be  made  a  rule  of  court.  But  that  Wigley  did  not  nor 
would  on  the  said  1st  of  October  next  after  the  making  and  publishing  of  the 
award,  and  after  he  had  notice  thereof  as  aforesaid,  or  at  any  time  before  or 
since,  although  duly  requested,  pay  or  cause  to  be  paid  to  the  plaintiff  the  said 
sum  of  100/.  or  any  part  thereof. 

Demurrer  and  joinder. 

Milkr,  in  support  of  the  demurrer,  contended  that  the  arbitrator  had  exceeded 
his  authority  in  awarding  that  the  plaintiff  should  use  the  name  of  the  defen- 
dant, either  alone  or  jointly  with  his  own,  in  suing  for  the  bill  of  costs  men- 
tioned in  the  award.  If  the  award  were  supported  in  that  respect,  the  defen- 
dant might  eventually  be  liable  for  the  costs  of  actions  in  which  he  had  no  inte- 
r*B691  '^^^  *  ^^^  ^^  ^^  court  conferred  no  authority  on  the  ^arbitrator  to  sub- 
>•  ^  ject  the  defendant  to  the  costs  of  such  actions,  and  in  that  respect  the 
award  was  not  final.  At  all  events,  the  arbitrator  should  have  provided  for 
the  defendant  an  indemnity  against  the  risk  of  those  costs. 

TiNDAL,  C.  J.  The  question  before  us  is,  whether  or  not  the  arbitrator  in 
ordering  actions  to  be  brought  in  the  name  of  the  defendant  has  exceeded  his 
authority ;  for  if  he  has,  the  award  may  be  considered  void.  But  looking  at 
the  order  of  nisi  prius  and  the  award,  we  are  of  opinion  that  he  has  not  ex- 
ceeded his  authority  in  the  matter  now  contested.  By  the  order  it  appears  he 
was  to  decide  ''  whether  a  certain  agreement  in  writing,  dated  the  28d  of 
August,  1881,  and  a  certain  assignment  of  lease,  dated  the  5th  of  October, 
1881,  one  or  both,  were  or  were  not  entered  into  and  executed  by  the  parties, 
upon  some  and  what  representations,  and  whether  the  same  were  unfounded  \  to 
award  compensation  to  the  party  injured  thereby,  if  he  should  think  fit;  to 
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decide  whether  the  parties,  or  either  and  which  of  them,  had  vioUted  or  com- 
mitted breaches  of  the  said  agreement,  and  in  what  particular ;  to  award  com- 
pensation, if  he  should  think  fit,  for  such  breach  or  breaches ;  to  decide  the 
terms  upon  which  the  said  agreement  should  be  cancelled  ;  and  also  to  decide 
which  of  the  said  parties  had  a  right  to  receive  bills  of  costs  for  business  done 
for  the  connexion  of  Wigley  since  the  5th  of  October,  1831."  If  he  was  to 
decide  which  of  the  parties  had  a  right  to  receive  the  bills  of  costs,  I  should 
have  thought  it  impliedly  within  the  scope  of  his  authority  to  order  suits 
for  the  purpose  of  recovering  those  costs.  But  it  does  not  rest  there,  for  the 
power  by  which  he  is  authorized  to  settle  the  terms  on  which  the  agreement 
between  the  parties  should  be  cancelled  includes  this  power  of  directing  actions 
to  be  brought.  It  is  said  that  *tbe  effect  of  this  may  be  to  expose  the  r^/s'^ni 
defendant  to  costs,  and  that  the  award,  to  that  extent,  is  not  final  between  ^  '  ^ 
the  parties.  But  such  contingent  liability  to  costs  forms  no  part  of  the  disputes 
which  the  arbitrator  was  called  on  to  settle,  in  respect  of  which  the  award  is 
clearly  final ;  it  is  only  something  which  may  arise  out  of  the  award ;  a  possi- 
bility of  new  disputes,  from  which  no  award  can  ever  exempt  the  parties  con- 
cerned. It  is  urged  that  the  arbitrator  might  have  provided  the  defendant  some 
kind  of  security  against  the  liability  to  these  costs ;  but  that  again  might  have 
given  rise  to  future  disputes,  and  seems  not  to  be  required  by  the  circumstances 
of  the  case.  Philips  v.  Enightley,  2  Str.  903,  nearly  resembles  the  present 
case. 

Yaughan,  J.,  and  Gaselee,  J.,  concurred. 

BosANQUET,  J.  The  arbitrator  finds  that  the  agreement  was  entered  into 
by  Burtoil  upon  a  misrepresentation,  but  he  awards  Burton  "  no  specific  compen- 
sation for  such  misrepresentation  or  breaches,  having  taken  the  same  into  ac- 
count on  the  final  settlement  thereinafter  directed  between  the  parties/'  In 
the  final  settlement  he  orders  actions  to  be  brought ;  that  may  subject  Wigley 
to  liabilities,  but  the  arbitrator  has  considered  that  in  the  final  account. 

Judgment  for  plaintiff. 


♦ALEXANDER  and  Another  v.  GARDNER  and  Another.    Ma^f  6.    [*671] 

Plaintiffs  in  London,  sold  to  defendants  a  quantity  of  butter,  which  they  expected  Arom 
Sligo :  the  quality  and  price  were  specified  in  the  contract.  The  butter  was  to  be 
shipped  for  London  in  October,  and  to  be  paid  for  by  bill  at  two  months  from  the  date 
of  landing.  The  butter  was  not  shipped  till  November,  but  the  defendants  waived  the 
objection,  and  accepted  the  invoice  and  bill  of  lading.  The  butter  having  been  lost 
by  shipwreck,  Held,  that  plaintiffs  might  recover  the  price  from  defendants  in  an 
action  for  goods  bargained  and  sold. 

Assumpsit  for  goods  bargained  and  sold,  under  the  following  circam- 
Btances : — 

The  plaintiffs,  merchants  in  London,  and  agents  for  Irish  houses  in  the  sale 
of  butter,  beinff  in  expectation  of  a  cargo  from  Murphy  of  Slieo,  enlered,  by 
means  of  their  broker,  into  the  following  contract  with  the  defendants : — 

«  London,  October  II,  1833. 

"  Sold  to  Messrs.  William  Gardner  &  Son  for  account  of  Messrs.  Alexander 
&  Co.,  200  firkins  Murphy  &  Co.'s  Sligo  butter,  at  71s.  Qd,  per  cwt.  free  on 
board  for  first  quality ;  4s.,  and  6«.  difference  for  inferiors.  Payment,  bill  at 
two  months  from  the  date  of  landing.  To  be  shipped  this  month.  An  average 
for  weights  and  tares  within  six  days  of  landing,  if  required.'* 

On  the  11th  of  November,  the  plaintiffs  received  from  Murphy  the  invoice 
and  bill  of  lading  of  these  butters,  and  also  the  intelligence  that,  owing  to  there 
having  been  no  ship  in  the  port  of  Sligo  bound  for  LondoUi  the  butter  had  not 
been  shipped  till  the  6th  of  November. 

This  circumstance  was  immediately  communicated  to  the  defendante^  who  at 
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first  refused  to  abide  by  the  contract,  on  the  ground  that  the  butters  were  to 
have  been  shipped  in  October.  In  a  little  time,  however,  they  abandoned  their 
objection,  and  consented  to  retain  the  invoice  and  bill  of  lading  which  had  been 
delivered  to  them  on  the  12th  of  November. 

r*6721  '^^^  invoice,  which  described  the  butters  in  detail  as  ^to  weight| 
I-  ^  number  of  casks,  &c.,  was  addressed  to  the  plaintiffs ;  but  upon  hand- 
ing it  over,  their  name  had  been  struck  out^  and  the  name  of  the  defendants 
substituted,  as  is  usual  in  the  trade. 

The  bill  of  lading  described  the  casks  by  their  marks  and  several  quantities, 
and  directed  them  to  be  delivered  to  the  plaintiffs. 

In  December,  1833,  the  greatest  part  of  the  butters  was  lost  by  shipwreck 
on  the  coast  of  Galway,  and  a  small  part  of  them  arrived  in  a  damaged  state  : 
whereupon  the  defendants,  not  having  effected  any  insurance,  refused  to  pay. 

At  the  trial  before  Tindal,  C.  J.,  it  was  contended  on  their  part  that,  under 
the  circumstances  above  stated,  the  action  for  goods  bargained  and  sold  did  not 
lie  ;  and  that  the  plaintiffs,  in  order  to  recover,  should  have  declared  specially 
on  the  contract  of  the  11th  of  October,  alleging  and  proving  that  the  goods  had 
been  shipped  in  October,  and  duly  landed ;  since,  according  to  the  contract,  pay- 
ment was  not  to  be  made  till  two  months  after  landing. 

The  jury  found  that  the  condition  for  shipping  in  October  had  been  waived 
by  the  defendants,  and  returned  a  verdict  for  414/.,  the  contract  price  of  the 
butters. 

Talfourdj  Serjt.,  pursuant  to  leave  reserved  at  the  trial,  obtained  a  rule  nisi 
for  setting  aside  this  verdict  and  entering  a  nonsuit  on  the  ground  above  stated. 
He  relied  mainly  on  Simmons  v.  Swift,  5  B.  &  C.  857,  where  the  owner  of  a 
stack  of  bark  entered  into  a  contract  to  sell  it  at  a  certain  price  per  ton,  and 
the  purchaser  agreed  to  take  and  pay  for  it  on  a  day  specified,  and  a  part  was 
afterwards  weighed  and  delivered  to  him  :  it  was  held,  that  the  property  in  the 
r*tf^7^1  ^®^^^^®  ^^^  ^^^  ^^'^^  ^^  ^^®  purchaser  *until  it  bad  been  weighed,  that 
L  ^  being  necessary  in  order  to  ascertain. the  amount  to  be  paid  :  and  that, 
even  if  it  had  vested,  the  seller  could  not,  before  that  act  had  been  done,  main- 
tain an  action  for  goods  sold  and  delivered.  From  that  case  it  followed  that  an 
action  for  goods  bargained  and  sold  will  not  lie,  unless  the  property  in  the 
goods  passes  to  the  purchaser  at  the  time  of  the  bargain.  But  so  far  was  the 
property  here  from  passing  to  the  defendants  at  the  time  of  the  bargain,  that 
at  that  time  the  goods  were  not  in  the  plaintiff's  hands,  or,  for  aught  that  ap- 
peared, in  existence.  And  the  principle  established  by  Goss  v.  Lord  Nugent, 
6  B.  &  Adol.  58,  that  when  the  time  for  delivery  is  fixed  by  a  written  contract, 
it  cannot  be  extended  by  oral  agreement,  afforded  a  strong  argument  to  show 
that  the  plaintiffs  should  have  set  out  in  their  declaration  the  special  circum- 
atances  of  their  demand. 

Botnpas,  Serjt.,  and  Martin  showed  cause.  The  action  for  goods  bargained 
and  sold  will  lie ;  for  the  property  in  the  butters  passed  to  the  defendants  by 
the  contract.  It  was  not  necessary  to  that  end,  that  they  should  have  been  in 
the  actual  possession  of  the  plaintiffs.  The  invoice  and  bill  of  lading  were  sym- 
bols of  possession,  and  by  the  transfer  of  those  symbols  the  property  passed  to 
the  defendants :  Lickbarrow  v.  Mason,  2  T.  R.  63  ;  Haille  v.  Smith,  1  B.  &P. 
563 ;  Cuming  v.  Brown,  9  East,  506 ;  Barrow  v.  Coles,  3  Campb.  92.     The 

flaintiffs  had  no  longer  an  insurable  interest :  Hibbert  v.  Carter,  1  T.  R.  745. 
n  Simmons  v.  Swift  the  bargain  was  held  incomplete,  because  something  re- 
mained to  be  done  on  the  part  of  the  vendor,  namely,  the  weighing  a  part  of 
the  bark ;  but  here,  at  the  time  of  the  contract,  the  quantitv,  quality,  weight, 
r*A7/ii  ^^^  P^^®  ^^  ^^^  butters,  were  all  ascertained  by  *the  contract  itself. 
L  ^'^J  Rhode  V.  Thwaites,  6  B.  &  C  888,  Atkinson  r.  Bell,  8  B.  &  C  277, 
and  Elliott  v.  Pybus,  10  Bingh.  512,  are  strong  authorities  for  the  plaintiffs. 
The  condition  for  shipping  in  October  was  expressly  waived  by  the  defendants ; 
there  was  no  agreement  for  extending  the  time;  and  therefore,  Goss  v.  Lord 
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Nngent  has  no  applioation.  Even  if  the  contract  here  were  conditional,  the 
condition  having  been  waived,  it  was  not  necessary  to  declare  specially :  2 
Wms.  Sannd.  269,  b,  note.  As  to  the  objection  that  the  goods  were  to  be  paid 
for  in  two  months  after  landing,  that  was  a  stipulation  ascertaining  only  the 
time  of  payment,  and  not  rendering  the  landing  a  condition  precedent.  In 
Fragano  v.  Long,  4  B.  &  C.  219,  where  the  vendee,  resident  at  Naples,  sent  an 
order  to  the  vendors  at  Birmingham,  ''  to  despatch  to  him  certain  goods,  on  in- 
surance being  effected  ;  terms  three  months'  credit  from  the  time  of  arrival ;" 
the  vendors  (having  marked  the  package  with  the  vendee's  initials),  despatched 
the  goods  by  the  canal  to  Liverpool,  and  effected  an  insurance,  declaring  the  in- 
terest to  be  in  the  vendee.  At  Liverpool  the  goods  were  delivered  by  the  agent 
of  the  vendors  to  the  owner  of  a  vessel  bound  to  Naples,  through  whose  negli- 
gence they  were  damaged  :  it  was  held,  that  the  property  of  the  goods  vested 
in  the  vendee  as  soon  as  they  were  despatched  from  Birmingham ;  that  the 
terms  of  the  order  did  not  make  the  arrival  of  the  goods  at  Naples  a  condition 
precedent  to  his  liability  to  pay  for  them ;  and  that  he  might  therefore  main- 
tain an  action  for  the  injury  done  to  the  goods  through  the  negligence  of  the 
ship-owner. 

Tal/ourd  and  Kelly  in  support  of  the  rule. 

Lookiog  to  this  transaction,  it  was  not  a  contract  for  the  bargain  and  sale  of 
goods  at  the  time  of  the  "^contract,  and  did  not  become  so  by  any  sub-  r^tgye-i 
sequent  circumstances.     For,  ^        ^ 

First,  the  plaintiffs  did  not  make  out  their  case  by  showing  simply,  the  en- 
dorsement of  the  bill  of  lading:  they  were  obliged  to  connect  it  with,  and  to 
produce  the  special  contract : 

Secondly,  the  goods  were  not  in  their  possession  even  when  the  bill  of  lading 
was  transferred :  and. 

Lastly,  the  landing  of  the  goods  was  a  condition  precedent  to  their  being 
paid  for ;  and  as  the  contract  was  in  writing,  the  condition  for  shipping  in  Oc- 
tober could  not  be  waived  orally. 

In  none  of  the  cases  cited  were  there  any  special  provisions  in  the  contract, 
with  reference  to  which  the  rights  of  the  parties  were  to  be  decided ;  and  in  all 
of  them  the  soods  sold  were  in  the  possession  of  the  vendors :  but  here  the 
plaintiffs,  not  oeing  in  possession  of  the  goods,  were  not  in  a  situation  to  carry 
t^e  contract  absolutely  into  effect. 

If  Fragano  v.  Long  had  been  an  action  for  goods  bargained  and  sold,  it  would 
have  afforded  an  answer  to  the  objection  made  in  this  case,  that  the  landing  of 
the  goods  was  a  condition  precedent  to  the  property  vesting  in  the  defendants : 
but  it  was  an  action  by  the  purchaser  of  goods  against  a  ship-owner  for  negli- 
gence in  conveying  them ,:  and  the  purchaser  having  actually  insured  the  goods, 
was  the  party  at  whose  risk  they  were  carried.  Here  the  defendants  had  not 
insured,  and  for  the  reasons  before  urged,  were  not  the  responsible  proprietors. 

TiNDAL,  C.  J.  The  question  in  this  cause  is,  whether  an  action  for  goods 
bargained  and  sold  is  maintainable  against  the  defendants.  They  contend,  that 
such  an  action  does  not  lie  against  them ;  but,  that  under  the  circumstances  of 
the  case,  the  plaintiffs  should  have  declared  specially. 

The  original  contract  was  made  on  the  11th  of  ^October,  1833,  in  r^gyg-i 
which  contract  it  is  stated,  that  the  plaintiffs  sold  to  the  defendants  200  ^  ^ 
firkins  of  Sligo  butter,  free  on  board,  at  71s.  6d,  per  cwt. :  that  the  goods  were 
to  be  shipped  io  the  course  of  that  month,  and  that  payment  was  to  be  by  a  bill 
of  exchange,  payable  two  months  after  the  landing  of  the  goods. 

Upon  this  contract  three  objections  have  been  raised  to  the  action  for  goods 
bargained  and  sold. 

First,  that  the  butters  were  not  in  the  possession  of  the  plaintiffs  at  the  time 
of  the  contract. 

Secondly,  that  thev  were  not  shipped  in  October  as  the  contract  required ;  and, 

Thirdly,  that  as  the  payment  was  to  be  at  two  months  after  the  landing  of 
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the  goods,  and  as  the  goods  were  never  landed,  snoh  payment  could  not  bo  re- 
quired. 

Notwithstanding  these  objections,  I  think  the  contract  was  to  pay  for  goods 
bargained  and  sold,  and  that  the  declaration  to  that  effect  is  in  the  proper  form. 
And  I  agree  that  the  plaintiffs  must  show  that  the  property  in  the  goods  passed 
to  the  defendants  by  the  contract;  for,  unless  it  did,  the  goods  were  not  bar- 
gained and  sold  to  them. 

But  as  to  the  first  objection,  if  the  goods  were  ascertained  and  accepted  before 
the  action  was  brought,  it  is  no  objection  that  they  were  not  in  the  possession 
of  the  plaintiffs  at  the  time  of  the  contract.  In  Rhode  v,  Thwaites,  6  B.  &  C. 
888,  the  vendor  having  in  his  warehouse  a  quantity  of  sugar  in  bulk,  agreed  to 
sell  twenty  hogsheads ;  four  hogsheads  were  delivered ;  the  vendor  filled  up, 
and  appropriated  to  the  vendee  sixteen  other  hogsheads ;  informed  him  that 
they  were  ready,  and  desired  him  to  take  them  away ;  the  vendee  said  he  would 
take  them  as  soon  as  he  could :  and  it  was  held,  that  the  appropriation  having 
been  made  by  the  vendor  and  assented  to  by  the  vendee,  the  sixteen  hogsheads 
r*677l  ^^^^^^J  ^passed  to  the  latter;  and  that  their  value  might  be  recovered 
^        -'by  the  vendor  under  a  count  for  goods  bargained  and  sold. 

Here,  it  is  impossible  to  say  the  goods  were  not  ascertained  and  accepted 
before  the  action  was  brought ;  for  the  quantity,  quality,  and  price,  were  all 
specified  in  the  invoice ;  and  the  bill  of  lading  was  regularly  endorsed  to  and 
accepted  by  the  defendants. 

But  then  it  is  said,  that  the  shipping  of  the  goods  in  October  was  a  condition 
precedent  to  any  claim  on  the  defendants.  If  the  defendants  had  in  the  first 
instance  repudiated  the  bargain  on  that  ground,  it  is  true  no  action  would  have 
lain  against  them.  But  it  is  found  by  the  jury  that  they  waived  the  objection ; 
and  this  being  only  a  parol  contract,  if  the  party  waives  the  condition  he  is  in 
the  same  situation  as  if  it  had  never  existed. 

The  third  objection  to  the  plaintiffs'  recovery  is,  that  the  butters  were  to  be 
paid  for  by  a  bill  at  two  months  after  landing.  But  the  object  of  that  stipula- 
tion was,  merely  to  fix  the  time  of  payment,  and  not  to  make  the  landing  a 
condition  precedent.  For  that  point  it  is  enough  to  refer  to  the  decision  in 
Fragano  v.  Long. 

The  present  case,  therefore,  is  brought  within  the  result  of  all  the  decisions, 
as  stated  by  Serjt.  Williams^  in  the  note  2  Wms.  Saund.  269  b. 

Here,  the  action  was  not  brought  till  long  after  the  two  months  which  would 
have  succeeded  the  landing  of  the  goods,  if  they  had  arrived  in  the  ordinary 
course.  The  plaintiffs,  therefore,  being  in  the  situation  of  one  who  has  parted 
with  his  goods,  and  the  defendants  of  one  who  has  received  them  upon  an  en- 
gagement to  pay,  the  action  will  lie,  and  this  rule  must  be  discharged. 

Fark,  J.  I  entirely  concur.  The  condition  for  shipping  the  goods  in  Octo- 
ber having  been  waived,  the  question  is,  whether  an  action  lies  for  goods  bar- 
r*fi781  f  ^^°®^  ^^'^^  ^^^^  f  ^^^  ^^^^  turns  on  the  question,  whether  or  not  there 
■-  -^  has  been  an  acceptance  of  the  goods  by  the  defendants.  I  think  there 
has,  and  that  an  action  might  have  been  maintained  even  for  goods  sold  and 
delivered ;  but  it  is  sufficient  to  say,  that  the  right  to  sue  for  goods  bargained 
and  sold  is  complete.  The  defendants*  argument  turns  on  the  principle,  that 
goods  sold  remain  at  the  risk  of  the  vendor,  till  everything  is  done  to  complete 
the  contract :  Hinde  v.  Whitehouse,  7  East,  558 ;  or  till  a  specific  appropriation 
has  taken  place.  But  that  having  been  effected  here  by  the  transfer  of  the  bill 
of  lading,  the  case  falls  within  the  principle  of  Rhode  v.  Thwaites,  and  Fragano 
V.  Long.  We  have  been  pressed  with  the  authority  of  Simmons  v.  Swift. 
There,  the  owner  of  a  stack  of  bark  entered  into  a  contract  to  sell  it  at  a  cer- 
tain price  per  ton,  and  the  purchaser  agreed  to  take  and  pay  for  it  on  a  day  speci- 
fied ;  and  a  part  was  afterwards  weighed  and  delivered  to  him :  it  was  oeld 
that  the  residue  did  not  vest  in  the  purchaser  until  it  had  been  weighed,  that 
being  neoessary  in  order  to  ascertain  the  amount  to  be  paid;  and  that  even  if 
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it  had  been  vested,  the  seller  could  not,  before  that  act  had  been  done,  main- 
tain an  action  for  goods  sold  and  delivered.  In  tliat  I  entirely  concur.  But 
see  what  the  case  was  in  Rhode  v,  Thwaites.  There  the  vendor  having  in  his 
warehouse  a  quantity  of  sugar  in  bulk,  agreed  to  sell  twenty  hogsheads :  four 
hogsheads  were  delivered  to  the  vendee ;  the  vendor  filled  up  and  appropriated 
to  the  vendee  sixteen  other  hogsheads,  informed  him  that  they  were  ready,  and 
desired  him  to  take  them  away.  The  vendee  said  he  would  take  them  as  soon 
as  he  could.  It  was  held,  that  the  appropriation  having  been  made  and  assented 
to,  the  property  in  the  sixteen  hogsheads  passed  to  the  vendee,  and  that 
^heir  value  might  be  recovered  by  the  vendor  under  a  count  for  goods  pcfs^q-i 
bargained  and  sold.  And  the  argument  that  the  arrival  and  landing  of  >-  -' 
the  goods  was  to  be  a  condition  precedent  to  payment,  is  answered  by  Fragano 
V,  Long.  There  the  vendee,  resident  at  Naples,  sent  an  order  to  the  vendors, 
hardwaremen  at  Birmingham,  ''  to  despatch  to  him  certain  goods,  on  insurance 
being  effected ;  terms,  three  months'  credit  from  the  time  of  arrival."  The 
vendors  despatched  the  goods  by  the  canal  to  Liverpool,  and  effected  an  insu- 
rance, declaring  the  interest  to  be  in  the  vendee :  at  Liverpool  the  goods  were 
delivered  by  the  agent  of  the  vendors  to  the  owner  of  a  vessel  bound  to  Naples, 
through  whose  negligeoce  they  were  much  damaged :  it  was  held,  that  the  pro- 
perty in  the  goods  vest€^  in  the  vendee  as  soon  as  they  were  despatched  from 
Birmingham ;  that  the  terms  of  the  order  did  not  make  the  arrival  of  the  goods 
at  Naples  a  condition  precedent  to  a  liability  to  pay  for  them ;  and  that  the 
vendee  might  therefore  maintain  an  action  for  the  injury  done  to  the  goods 
through  the  negligence  of  the  ship-owner. 

That  case,  therefore,  and  the  case  of  Rhode  v.  Thwaites,  entirely  warrant  our 
present  decision. 

Oaselee,  J.  The  Chief  Justice  and  my  brother  Park  having  gone  so  fully 
into  the  case,  I  shall  only  observe  that  here  the  invoice  specifies  the  weight  and 
price  of  all  the  goods. 

BosANQUET,  J.  I  think  that  this  was  a  contract  executed,  and  that  therefore 
the  plaintiff  has  properly  declared  for  goods  bargained  and  sold.  It  is  not  ne- 
cessary for  the  support  of  such  an  action  that  the  goods  should  be  actually  in 
the  possession  of  the  vendor.  Here  he  was  entitled  to  the  possession,  and  has 
done  all  that  was  required  on  his  part  to  render  the  transfer  ^effectual.  r^tc/soA-i 
It  is  said  he  should  have  declared  specially,  showing  the  performance  of  ■-  -' 
the  condition  precedent  as  to  the  time  of  shipping,  or  a  waiver  of  it  in  writing. 
If  the  contract  containing  the  condition  had  been  by  deed,  that  doctrine  might 
have  applied,  but  this  was  a  parol  contract,  and  the  condition  might  be  waived 
without  a  writing.  A  contract  must  be  declared  on  according  to  its  legal  effect ; 
and  the  effect  of  all  the  circumstances  here  is,  to  render  it  a  contract  without  a 
condition.  The  objection  that  the  arrival  of  the  goods  was  a  condition  precedent 
to  payment  is  answered  by  the  case  of  Fragano  v.  Long,  where  it  was  decided 
that  the  property  in  the  goods  vested  in  the  vendee  as  soon  as  they  were  de- 
spatched from  Birmingham ;  that  the  terms  of  the  order  did  not  make  the  arrival 
of  the  goods  at  Naples  a  condition  precedent  to  the  vendee's  liability  to  pay  for 
them ;  and  that  he  might  therefore  maintain  an  action  for  the  injury  done  to 
the  goods  through  the  negligence  of  the  ship-owner.  Here,  the  time  for  arrival 
of  the  goods  having  long  since  elapsed,  the  time  for  payment  must  also  be  ar- 
rived if  there  was  to  be  any  payment  at  all,  and  that  there  was  to  be  a  payment 
is  decided  by  Fragano  v.  Long.  Rule  discharged. 


*FANCOURT  V.  BULL.     Ma^  6.  [*681] 

1.  A  party  who,  being  employed  by  plaintiff  to  procure  a  bill  of  exchange  to  be  dieeonnt- 
ed,  lodged  it  instead  with  defendant  as  a  secnrity  for  a. debt  due  to  defendant,  was 
held  a  competent  witness  for  plaintiff  in  an  action  of  trover  brought  by  plaintiff  for 
the  recovery  of  the  bilL 
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2.  To  troTer  for  a  bill  of  exchftnge,  defendant  pleaded  that  the  drawer  being  lairfiillj 
possessed  of  the  bill,  endorsed  it  to  P.,  and  that  P.  for  good  consideration  endorsed  it 
to  defendant:  plaintiff  replied,  that  there  was  no  good  consideration  for  P.'s  endors- 
ing the  bill. 

The  Jnry  having  found  for  the  plaintiff  on  this  replioation,  the  Court  reftised  to  arrest 
judgment  or  award  a  repleader. 

The  declaration  stated  that  the  plaintiff  was  lawfully  possessed  as  of  his  own 
property  of  a  certain  bill  of  exchange  in  writing, — made  and  drawn  by  one  Hugh 
Fraser  upon  and  accepted  by  the  plaintiff,  bearing  date  the  20th  of  November, 
1833,  whereby  the  said  Hugh  Fraser  requested  plaintiff  to  pay  to  the  order  of 
said  Hugh  Fraser  350^.  three  months  after  the  date  thereof, — of  the  value  of 
350/.  of  lawful  money,  &c.,  and  beiuff  so  possessed  thereof,  the  plaintiff,  after- 
wards, to  wit,  on,  &o.,  casually  lost  the  said  bill  of  exchange  out  of  his  posses- 
sion ;  and  the  same  afterwards,  to  wit,  on,  &c.,  came  to  the  possession  of  the  de- 
fendant by  finding ;  yet  the  defendant,  well  knowing  the  said  bill  of  exchange  to 
be  the  property  of  the  plaintiff,  and  of  right  to  appertain  and  belong  to  him,  would 
not  deliver  the  said  bill  of  exchange  to  the  plaintiff,  although  requested  so  to 
do;  but  converted  and  disposed  of  the  said  bill  of  exchange  to  his,  the  defen- 
dant's use,  to  the  damage  of  the  plaintiff  of  500/.,  &c. 

Pleas.  First,  general  issue.  Secondly,  that  the  said  bill  of  exchange  in  the 
declaration  mentioned,  before  and  at  the  time  of  the  delivery  thereof  to  the  de- 
fendant as  next  thereinafter-mentioned,  was  in  the  possession  of  Hugh  Fraser, 
who  was  the  drawer  thereof  and  the  person  to  whose  order  the  same  was  made 

r*6821  P^y^^^^ '  ^^^  ^^^^  ^^^  ^^^  ^^^  ^^^°  ^^^  ^^^^  ^^  ^endorsed  by  the  said 
I-  ^  Hugh  Fraser,  and  also  by  one  Frederick  Palmer.  That  before  and  at  the 
time  of  such  delivery  of  the  said  bill  of  exchange  to  the  defendant  as  aforesaid, 
one  Samuel  Salmonson  and  the  said  Hugh  Fraser  were  justly  and  truly  indebted 
to  the  defendant  in  a  certain  large  sum  of  money,  to  wit,  the  sum  of  300Z.  for 
money  before  then  received  by  the  said  Samuel  Salmonson  and  Hugh  Fraser,  to 
and  for  the  use  of  the  defendant ;  and  thereupon  and  long  before  the  said  bill  of 
exchange  had  become  due  and  payable  according  to  the  tenor  and  effect  thereof, 
to  wit,  on  the  10th  of  December,  1833,  and  whilst  the  said  Samuel  Salmonson 
and  Hugh  Fraser  continued  and  were  so  indebted  to  the  defendant  as  aforesaid, 
the  said  Hugh  Fraser  in  consideration  thereof,  and  also  in  consideration  of  a 
certain  further  sum  of  money,  to  wit,  the  sum  of  60/.,  then  lent  and  advanced 
by  the  defendant  to  the  said  Hugh  Fraser  at  his  request,  then  delivered  the  said 
bill  of  exchange  so  endorsed  as  aforesaid,  to  the  defendant,  for  the  purpose  of 
securing  to  the  defendant  the  repayment  of  the  said  several  sums  of  monev  ;  by 
means  of  which  said  premises  the  defendant  then  became  and  was  the  lawful 
holder  of  the  said  bill  of  exchange,  and  continued  such  holder  thereof  until  and 
at  the  time  of  the  said  supposed  conversion  thereof  in  the  declaration  mentioned ; 
and  that  the  defendant  was  ready  to  verify,  &c. 

Thirdly,  that  before  the  time  of  the  said  supposed  conversion  of  the  said  bil^ 
of  exchange  in  the  declaration  mentioned,  the  said  Hugh  Fraser,  who  was  the 
drawer  thereof,  and  the  person  to  whose  order  the  same  was  made  payable,  was 
lawfully  postsessed  of  the  same  ;  and  being  so  possessed  thereof,  the  said  Hugh 
Fraser  endorsed  the  said  bill  of  exchange  to  the  said  Frederick  Palmer ;  and  the 
said  Frederick  Palmer,  before  the  said  mil  of  exchange  had  become  or  was  due 
r*68^1  ^^^  ^payable  according  to  the  tenor  and  effect  thereof,  to  wit,  on,  &c., 
I-  -^  for  a  good  and  valuable  consideration  in  that  behalf,  endorsed  the  same 
to  the  defendant,  by  means  whereof  the  defendant  then  became  and  was  the  law- 
ful holder  of  the  said  bill  of  exchange,  and  continued  such  holder  thereof  until 
and  at  the  time  of  the  said  supposed  conversion  thereof  in  the  declaration  men- 
tioned ;  and  that,  the  defendant  was  ready  to  verify,  &c. 

The  plaintiff  joined  issue  on  the  first  plea,  and  to  the  second  replied,  that  the 
said  Hugh  Fraser  received  the  said  bill  of  exchange  in  the  declaration  mentioned, 
and  until  the  defendant  came  possessed  thereof  held  the  same  for  a  special  pur* 

Vol.  XXVn.-62 
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pose,  for  the  sole  use  and  benefit  of  the  plaintiff  and  not  otherwise,  to  wit,  for 
the  purpose  and  in  order  that  the  said  Hugh  Fraser  might  get  the  said  bill  of 
exchange  discounted  for  the  plaintiff,  and  deliver  and  pay  the  proceeds  thereof 
upon  such  discounting  to  the  plaintiff:  of  all  which  premises  the  defendant  at 
the  time  he  received  the  said  bill  of  exchange  had  notice :  That  the  said  Hugh 
Fraser,  in  violation  of  good  faith  and  contrary  to  the  purpose  for  which  he  re- 
ceived the  said  bill  of  exchange^  deposited  the  same  with  the  defendant  as  in  the 
second  plea  was  alleged;  and  the  defendant  took  and  received  the  said  bill  of 
exchange  well  knowing  and  with  notice  of  all  the  said  premises,  and  that  the 
plaintiff  had  not  received  any  value  for  the  said  bill  of  exchange  :  and  that  the 
plaintiff  was  ready  to  verify,  &c.  And  as  to  the  plea  of  the  defendant  lastly 
above  pleaded,  the  plaintiff  said,  that  there  never  was  a  good  or  valuable  con- 
sideration for  the  said  Frederick  Palmer's  endorsing  the  said  bill  of  exchange  to 
the  defendant  in  manner  and  form  as  the  defendant  had  in  his  said  last  plea 
alleged,  &c. 

Rejoinder,  that  the  defendant  had  not  at  the  time  he  received  the  said  bill  of 
exchange  in  the  declaration  mentioned,  any  knowledge  or  notice  that  the  said 
Hugh  ^Fraser  had  received  or  held  the  said  bill  of  exchange  for  the  r4e(SQii 
special  purpose  in  the  replication  mentioned  for  the  use  and  benefit  of  ^  ^ 
the  plaintiff;  or  that  the  said  Hugh  Fraser  had  deposited  the  same  with  him 
the  defendant  contrary  to  the  purpose  for  which  the  said  Hugh  Fraser  received 
the  same;  or  that  the  plaintiff  had  not  received  any  value  for  the  said  bill  of 
exchange :  and  of  that,  the  defendant  put  himself  upon  the  country,  &c. 

The  defendant  joined  issue  on  the  replication  to  the  third  plea;  and  the 
plaintiff,  on  the  rejoinder. 

At  the  trial,  Fraser,  being  called  as  a  witness  for  the  plaintiff,  was  objected 
to  as  having  an  immediate  interest  in  the  result  of  the  action  : 

But  the  objection  being  overruled, — (without  reference  to  the  statute  3  &  4 
W.  4,  c.  42),  on  the  ground  that  whichever  way  the  verdict  went,  he  would  be 
liable  to  one  or  other  of  the  parties,  and  so,  stood  indifferent  between  them, — 
he  stated. 

That  the  bill  had  been  intrusted  to  him  to  raise  money  for  the  plaintiff;  that 
he  applied  to  the  defendant  to  discount  it  for  the  plaintiff,  which  the  defendant 
agreed  to  do,  if  Fraser  would  allow  a  debt  due  from  Salmonson  and  Fraser  to 
the  defendant  to  be  secured  by  Fraser's  receiving  the  amount  of  the  bill  minus 
that  debt;  this,  after  some  show  of  reluctance,  was  assented  to  by  Fraser,  who 
thereupon  obtained  60/.  on  the  bill ;  but  when  at  a  subsequent  period  he  came 
and  paid  60/.  to  redeem  the  bill,  the  defendant  insisted  upon  retaining  it  as  a 
security  for  the  debt  due  to  him  from  Salmonson  and  Fraser. 

The  witness  also  proved  that  Palmer  received  no  consideration  for  his  endorse- 
ment. 

Upon  this  evidence  a  verdict  was  found  for  the  plaintiff;  but  a  rule  nisi  was 
afterwards  obtained  to  set  it  aside  on  the  ground  that  Fraser  was  an  incom- 
petent witness, — or  to  arrest  the  judgment  or  award  a  repleader,  on  the  ground 
*that  admitting  the  allegations  in  the  replication  to  the  third  plea  to  have  f-^/sor-i 
been  established  in  proof,  there  was  nothing  in  them  to  shake  the  title  ^  ^ 
to  the  bill  set  up  by  the  defendant  in  that  plea,  the  issue  raised  by  the  replica- 
tion being  immaterial ;  so  that  upon  the  third  plea  the  defendant  was  entitled 
to  judgment. 

Sf^hen,  Serjt.,  and  Martin  showed  cause.  The  witness,  being  equally  liable 
whichever  way  the  verdict  went,  stood  indifferent  between  the  parties,  and  so 
wa^  properly  admitted :  Carter  v,  Pearce,  1  T.  R.  163.  Then,  with  respect  to 
arrest  of  judgment,  the  defendant's  colorable  title,  as  disclosed  on  the  third 
plea,  having  been  answered  by  the  verdict  on  the  replication,  the  plaintiff's  title 
stands  unimpeached  as  alleged  in  the  declaration;  and,  upon  the  whole  record, 
he  is  entitled  to  judgment:  Yin.  Abr.  Color.  O. 

Nor  was  the  issue  on  the  third  plea  immaterial :  for,  after  the  averment  in 
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the  declaration,  that  the  plaintiff  had  lost  the  bill,  the  third  plea  had  been  ill 
without  an  averment  that  the  bill  came  to  defendant  on  good  consideration. 
The  plaintiff  having  lost  the  bill,  and  not  having  transferred  it  in  the  ordinary 
course  of  bnsiness,  the  substantial  question  was,  whether  the  defendant  had  law- 
fully acquired  a  property  in  it,  which,  under  such  circumstances,  he  could  not 
do  without  giving  consideration  for  it.  He  was  in  the  same  situation  as  a  tres- 
passer who  holds  a  chattel ;  but  who  cannot  retain  it  even  against  one  who  has 
a  mere  special  property  in  it :  Wilbraham  v.  Snow,  3  Saund.  47.  And  a  tra- 
verse ought  to  be  of  the  most  material  thing,  and  the  effect  of  the  bar :  thus  in 
trespass,  if  the  defendant  pleads  that  A.  being  seised  made  a  lease  to  him,  the 
plaintiff  shows  that  after  disseisin  of  A.  his  father  was  seised,  and  died  seised^ 
r*fi8B1  ^°^  *^^^  ^^°^  descended  to  himself,  he  must  traverse  the  lease :  Com. 
*•  -^  Dig.  Pleader,  G.  10.  But  if  the  issue  be  immaterial,  the  defendant,  as 
having  raised  it,  cannot  take  the  objection :  Symmers  v.  Regen,  Cowp.  501.  At 
all  events,  it  would  only  go  to  a  repleader,  which  the  Court  will  not  award  in 
favor  of  a  party,  who  upon  the  whole  proceeding,  appears  to  be  substantially  in 
the  wrong :  Ooodburne  v.  Bowman,  9.  Bingh.  532. 

Kelly  and  Swann  in  support  of  the  rule.  The  witness  did  not  stand  indif- 
ferent between  the  parties;  for  if  the  plaintiff  succeeded,  the  witness  would  only 
be  Jiable  to  the  defendant  in  the  amount  of  the  bill,  minus  the  60^.  he  had  re- 
paid to  the  defendant ;  whereas,  if  the  defendant  had  endorsed  the  bill  over  for 
value,  and  then  succeeded  in  this  action,  the  plaintiff  would  be  liable  to  the  en- 
dorsee in  the  full  amount  of  the  bill ;  and  Eraser,  consequently,  would  be  liable 
over  to  the  plaintiff  to  the  same  amount,  as  well  as  to  the  costs  of  this  action. 

Again,  supposing  Eraser  were  called  on  to  pay  the  defendant  the  amount  of 
his  lien  on  the  bill,  he  would  be  assisted  in  that  payment  by  Salmonson,  since 
the  bill  was  deposited  with  the  defendant  for  a  debt  due  to  him  from  Eraser 
and  Salmonson.  But  if  Eraser  were  called  on  to  pay  the  amount  of  the  bill  to 
the  plaintiff,  he  must  bear  the  whole  burden  himself. 

Then,  the  allegation  in  the  third  plea,  that  Palmer  endorsed  the  bill  for  a 
good  consideration,  was  immaterial ;  for  it  is  alleged  that  Eraser  being  lawfully 
in  possession,  endorsed  it.  No  consideration  is  necessary  to  the  validity  of  an 
endorsement  by  one  lawfully  in  possession  ;  and  the  holder  might  have  declared 
on  that  endorsement,  omitting  any  mention  of  the  intermediate  endorsement  by 
r*6871  ^^^^'^^^  Notwithstanding  the  finding  *of  the  jury  on  the  replication  to 
I-  -*  that  plea,  sufficient  remains  on  the  plea  to  establish  the  defendant's  title 
to  the  bill,  and  to  the  judgment  of  the  Court. 

The  judgment  for  the  plaintiff,  therefore,  on  that  replication,  ought  lo  be 
arrested.  For  whichever  party  appears  upon  the  whole  of  the  recoil  to  have 
the  better  title,  will  obtain  the  decision  of  the  Court :  Wilkinson  v,  Marlin,  i: 
Cr.  &  Jer.  636.  Our.  adv.  tntli. 

TiNDAL,  C.  J.  The  defendant  in  this  case  obtained  a  rule  to  show  oavse 
why  the  verdict  should  not  be  set  aside,  on  the  ground  of  the  improper  admis*^ 
rion  of  evidence,  or  why  the  judgment  for  the  plaintiff  should  not  be  arrested,, 
or  a  repleader  awarded. 

Upon  the  first  ground  of  objection,  we  see  no  interest  which  Eraser  has  in 
the  event  of  this  suit,  so  as  to  render  him  an  incompetent  witness  for  the  plain- 
tiff. The  defendant  claims  to  retain  this  bill  as  a  security  for  the  debt  of  Eraser, 
for  which  he  alleges  it  was  pledged  to  him.  If  the  plaintiff  succeeds  in  this 
action.  Eraser's  debt  will  immediately  revive,  and  the  defendant  may  recover  it 
in  an  action  against  him.  If,  on  the  other  hand,  the  plaintiff  fails  in  the  action, 
he  will  be  able  to  recover  against  the  witness  the  amount  of  the  damage  he  has 
sustained  by  the  wrongful  delivery  of  the  bill :  that  is  the  amount  of  the  lien 
which  the  defendant  has  obtained  upon  the  bill :  and  as  to  the  argument  that 
the  witness  might  be  liable  to  the  plaintiff  in  a  larger  amount  than  to  the  de- 
fendant, if  the  bill  had  been  endorsed  over  'by  the  defendant  to  a  third  party 
for  value,  the  answer  is,  that  saeh  is  not  the  case  between  these  parties }  for  in 
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order  to  give  such  endoraee  a  better  title  than  the  defendant  it  most  be  ehoim 
that  *it  was  endorsed  over  for  yalue,  and  without  notice  of  the  defect  pAoo-i 
of  the  defendant's  title ;  but  there  is  no  such  evidence  in  the  case.  The  ^  ^ 
witness  appears,  therefore,  to  stand  indifferent  between  the  parties  as  to  any 
claim  on  the  bill  itself;  and  as  to  the  costs  of  this  action,  in  case  the  plaintiff 
fails,  there  seems  no  principle  upon  which  the  witness  can  be  held  liable  to  such 
costs.  If  the  plaintiff  has  brought  an  action  of  trover  for  his  bill,  which  he  is 
unable  to  support,  either  on  account  of  any  legal  objection,  or  for  want  of  suffi- 
cient evidence,  he  must  himself  bear  the  costs  of  such  unfounded  action;  he  can 
never  state  them  in  a  declaration  against  the  witness,  as  a  necessary  consequence 
of  the  act  of  the  witness,  in  wrongmlly  delivering  the  bill  to  the  defendant. 

The  application  by  the  defendant  to  arrest  the  judgment,  involves  a  question 
attended  with  greater  nicety  and  difficulty.  This  application  proceeds  on  the 
ground  that,  notwithstandiuff  the  jury  have  found  for  the  plaintiff,  upon  the 
traverse  of  the  single  fsM^t  taken  by  him  in  his  replication  to  the  third  plea,  still 
sufficient  remuns  upon  that  plea  unanswered,  and  admitted  by  the  replication, 
to  form  a  legal  bar  to  the  plaintiff's  demand.  If  such  be  the  real  state  of 
the  pleadings,  the  iuference  is  undoubtedly  correct  that  the  plaintiff  cannot  be 
entitled  to  the  judgment  of  the  Court.  But  looking  to  the  nature  of  the  plain- 
tiff's claim,  as  stated  in  his  declaration,  and  to  the  answer  set  up  by  the  defen- 
dant in  his  third  plea,  we  think  the  allegations  in  his  third  plea,  which  remaiu 
admitted  by  the  replication,  do  not  constitute  a  legal  answer  to  the  action. 

This  is  an 'action  of  trover,  in  which  the  declaration  states  the  plaintiff  to  be 
possessed  of  the  bill  of  exchange  as  of  his  own  property,  and  that  the  defen- 
dant wrongfully  converted  it  to  his  own  use.  The  third  plea  purports  to  be  a 
plea  of  property  in  the  bill  in  the  defendant;  a  defence  which,  according  to  the 
new  rules  '''of  pleadiog,  must  be  pleaded  specially  to  the  action.  This  r^c^g-i 
plea,  thefore,  in  order  to  be  a  valid  plea,  must  confess  and  avoid  the  ^  -' 
plaintiff's  right  of  action.  It  does,  consequently,  admit  the  property  of  the  bill 
to  have  been  in  the  plaintiff,  and  that  the  defendant  converted  the  bill  to  his 
own  use ;  but  it  proceeds  to  introduce  and  allege  new  facts,  which,  as  the  defen- 
dant contends,  show  the  property  to  have  been  in  the  defendant,  or,  at  all  events, 
out  of  the  plaintiff,  at  the  time  of  the  conversion  of  the  bill.     Those  facts 

gmitting  the  allegation  which  has  been  negatived  by  the  jury,  and  which, 
erefore,  may  be  considered  as  if  never  inserted  in  the  plea),  are  the  three  fol- 
lowing; viz.,  first,  that  before  the  conversion  by  the  defendant,  Fraser,  who  was 
the  drawer  and  the  person  to  whose  order  the  bill  was  made  payable,  wss  law- 
fully "possessed  of  the  bill.  Secondly,  that  being  so  possessed  thereof,  he  en- 
dorsed the  bill  to  Palmer;  and  thirdly,  that  Palmer,  hefote  the  bill  became 
payable,  endorsed  the  same  to  the  defendant.  The  question,  therefore,  on  the 
pleading,  is  reduced  to  this,  whether  these  facts  amount  to  an  avoidance  of  the 
plaintive  right  of  action,  by  showing  the  property  in  the  bill  to  be  out  of  the 
plaintiff. 

That  the  special  plea  admits,  not  merely  the  right  of  possession,  but  the 
property  of  the  bill  to  have  been  in  the  plaintiff,  is  clear  from  the  decision  of 
the  Court  in  the  case  of  Comyns  v,  Boyer,  Cro.  Elis.  485,  in  which  the  defen- 
dant pleaded  in  bar  to  an  action  of  trover  for  nine  oxen,  that  one  William 
White  was  possessed  of  Uiese  nine  oxen  and  add  them  to  the  defendant  in 
market  overt,  whereby  he  became  possessed  of  them  and  converted  them. 
Upon  demurrer,  one  objection  taken  by  the  plaintiff  was,  that  the  plea  did  not 
confess  nor  deny  the  property,  nor  answer  thereto.  But  the  Court  held  ''  that 
the  plea  *was  good  enough  as  to  that;  for  when  he  justifies  by  buying  ptggQi 
in  a  market  overt,  it  is  thereby  allowed  that  the  property  was  in  the  ^  ^ 
plaintiff,  but  he  is  bound  by  that  sale ;  and  he  needed  not  otherwise  confess 
it."  The  plaintiff,  therefore,  being  admitted  by  the  plea  to  be  the  lawful 
owner  of  this  bill  and  to  have  the  property  in  it,  is  it  enough  to  deprive  him 
of  that  property  to  allege  in  the  plea  that  Fraser  became  lawfully  possessed  of 
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ity  and  endorsed  ifc  over  to  Palmer,  and  Palmer  to  the  defendant,  without 
alleging  either  that  Palmer  or  the  defendant  took  the  hill  for  a  valuable  con* 
sideration  1  and  we  are  of  opinion  that  it  is  not.  All  the  facts  alleged  in  the 
plea  may  be  perfectly  true,  and  jet  the  property  in  the  bill  remain  unaltered 
in  the  plaintiff;  for  these  allegations  are  consistent  with  the  loss  of  the  bill  bj 
the  plaintiff,  and  the  finding  thereof  by  Eraser ;  or  with  the  delivery  of  the 
bill  to  Eraser  for  some  special  purpose }  in  either  of  which  cases  Fraser  would 
have  been  lawfully  possessed  of  the  bill ;  but  in  neither  of  those  cases  could 
he  have  given  any  title  to  the  bill  to  a  third  person  as  against  the  plaintiff,  sim* 
ply  by  endorsing  it  over :  in  order  to  give  such  title  the  endorsee  must  have 
ffiven  value  for  the  bill,  and  have  taken  it  bonft  fide,  and  without  notice  of  the 
defect  of  Eraser's  title.  It  is  argued,  that  in  the  declaration  upon  a  bill  of  ex- 
change, it  is  sufficient  to  state  an  endorsement,  without  any  allegation  that  it 
was  made  upon  a  good  consideration ;  the  bare  allegation  of  the  endorsement 
importing  that  it'  was  made  for  value.  This  is  undoubtedly  the  case,  where 
the  holder  is  enforcing  his  remedy  on  the  bill  which  has  been  in  a  due  course 
of  circulation ;  but  here  the  action  is  brought  to  recover  the  property  in  the 
bill,  not  to  enforce  its  payment.  The  plaintiff  alleges  his  title,  and  challenges 
the  defendant  to  disprove  it,  or  to  produce  a  better ;  and  it  is  manifest  on  the 
r*6911  ^^^  ^^  ^^^  declaration  that  this  bill  "^was  not  in  a  course  of  circulation } 
^  •*  for  the  plaintiff  alleges  that  he  was  the  owner  of  a  bill  drawn  by  Fraser 
upon  himself,  and  accepted  by  himself  the  plaintiff;  whereas  a  bill  accepted  by 
the  plaintiff  in  the  ordinary  course  of  business,  would  not  have  been  the  pro- 
perty of  the  acceptor,  but  of  the  drawer  or  some  endorsee.  To  devise  such  a 
title,  therefore,  out  of  the  plaintiff,  we  think  something  more  was  necessary 
than  a  mere  endorsement  of  the  bill.  In  the  case  before  cited  of  Comyns  v. 
Boyer,  a  possession  by  a  stranger,  and  sale  in  market  overt,  was  held  a  suffi- 
cient allegation  in  the  plea  to  devest  the  property  of  the  plaintiff;  because  a 
sale  in  market  overt  is  a  title  against  all  the  world.  But  here,  a  lawful  posses- 
sion and  endorsement,  unless  it  was  an  endorsement  for  value,  and  without  notice 
of  the  defect  of  Eraser's  title,  would  not  give  a  good  title  against  all  the  world ; 
it  would  give  the  endorsee  no  better  title  than  Fraser  had  himself;  that  is,  a 
title  of  possession  only,  leaving  the  property  in  the  plaintiff. 

For  these  reasons,  we  think  there  is  no  ground  for  arresting  judgment  for  the 
plaintiff;  and  as  to  the  award  of  a  repleader,  it  is  manifest  that  the  plaintiff  has 
taken  his  issue  upon  the  material  fact  alleged  in  the  third  plea,  which  traverse 
has  been  found  for  him.  The  defendant,  therefore,  can  have  no  right  to  demand 
a  repleader,  when  it  appears  that  his  own  plea  is  so  defective,  that  even  when 
unanswered,  it  forms  no  bar  to  the  plaintiff's  declaration. 

Judgment  for  the  plaintiff. 


[*692]  *DBFRIES  V.  DAVIS.     Jfay  7. 

The  Court  has  no  jorisdiotion  to  discharge  from  outtody  an  infant  in  ezeeution  for 
damages  in  an  action  of  slander. 

Talfimrd,  Serjt,  obtained  a  rule  calling  on  the  plaintiff  to  show  cause  why 
the  defendant,  an  infant  17  years  old,  should  not  be  discharged  out  of  the  custody 
of  the  warden  of  the  Fleet  at  the  plaintiff's  suit  in  this  action. 

The  defendant  had  been  taken  in  execution  in  February  last  at  the  suit  of  the 
plaintiff  for  40/.  damages,  and  70/.  5s.  costs,  recovered  in  an  action  of  slander, 
in  which  the  plaintiff  alleged  and  proved  special  damase. 

The  defendant  petitioned  for  his  discharge  in  the  Insolvent  Debtors'  Court, 
but  was  opposed  by  the  plaintiff,  and  remanded  on  the  ^ound  that  being  an 
infant  he  could  not  execute  the  warrant  of  attorney  which  is  the  condition  of 
an  insolvent's  discharge. 

Hoggim,  who  showed  cause  against  the  rule,  contended  that  the  Court  had 
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no  authority  to  interfere,  the  Insolvent  Debtors'  Conrt  having  an  especial  joria* 
diction  to  relieve  defendants  in  slander  causes,  and  at  the  same  lime  to  award 
punishment  for  the  slander.     7  G.  4,  c.  57,  s.  4. 

Talfourd.  The  Insolvent  Debtors'  Court  having  been  precluded  from  giving 
relief  by  the  plaiutiff 's  opposition,  and  so  young  a  person  being  exposed  to  an 
imprisonment  of  four  years  for  a  juvenile  indiscretion,  the  Court  will  interpose 
to  mitigate  such  a  puuishment.  In  Ex  parte  Deacon,  5  B.  &  Aid.  759,  it  was 
held,  that  though  a  married  woman,  who,  with  her  husband,  was  in  execution 
for  a  debt  contracted  by  her  before  coverture,  could  not  be  ^discharged  pMno-i 
by  the  Insolvent  Debtors'  Court,  she  not  being  capable  of  executing  a  l-  -' 
warrant  of  attorney  and  complying  with  the  other  terms  required  by  the  1  G. 
4,  c.  119,  s.  25,  yet,  she  might  be  discharged  by  the  court  in  which  the  action 
was  brought. 

TiNDAL,  C.  J.  We  should  be  happy  to  interfere  if  it  could  be  shown  that 
we  have  any  jurisdiction  \  but  this  case  must  be  decided  as  if  there  were  no 
Insolvent  Debtors'  Court;  and  we  must  be  satisfied  that  when  an  infant  is  in 
execution  for  a  malicious  slander  we  can  relieve  him  from  the  coDsequenoes.  In 
the  case  of  a  wife,  the  husband  being  responsible,  there  may  be  ground  for  inter* 
fering,  and  that  has  sometimes  been  done,  as  was  suggested  in  £x  parte  Deacon. 
But  in  the  case  of  an  infant  who  has  no  property,  we  should  exempt  him 
from  the  only  retribution  he  can  make  to  the  plainti£f  if  we  acceded  to  this 
application. 

The  rest  of  the  Court  concurred.  Bule  discharged. 


ADLARD  V.  BOOTH.    May  7. 

Upon  a  declaration  of  two  counts,  the  defendant  paid  into  Conrt  enough  to  coTer  the 
demand  in  the  first,  and  obtained  a  verdict  in  the  second ;  but  having  omitted  to  plead 
the  payment,  as  required  by  the  new  rules,  Held,  that  he  was  not  entitled  to  costs. 

This  was  an  action  on  a  bill  of  exchange  and  for  work  and  labor. 

The  defendant  paid  money  ii)to  Court  upon  the  count  on  the  bill  of  exchange 
sufficient  to  cover  the  amount  of  the  bill,  and  obtained  a  verdict  on  the  other 
count.  He  had  omitted,  however,  to  plead  the  payment  into  Courts  in  conse- 
quence of  which  the  plaintiff  had  a  verdict  on  the  first  count. 

'*'The  prothonotary  having  taxed  costs  for  the  defendant,  and  having  r4tgQ4-i 
declined  to  tax  them  for  the  plaintiff,  on  the  ground  that  the  defendant  ^  ^ 
had  succeeded  in  the  action, 

Pctersdorff  obtained  a  rule  nisi  for  a  review  of  the  taxation,  contending  that 
the  defendant  could  derive  no  benefit,  as  to  costs,  from  the  payment  into  Court, 
having  omitted  to  plead  it,  as  required  by  the  rule  which  directs  that  '*  when 
money  is  paid  into  Court,  such  payment  shall  be  pleaded  in  all  cases." 

BompaSf  Serjt.,  who  showed  cause,  ascribed  this  omission  to  sharp  practice 
on  the  part  of  the  plaintiff's  attorney,  and  contended  that  the  plaintiff  ought 
not  to  profit  by  it. 

TiNDAL,  C.  J.  The  defendant  has  not  availed  himself  of  the  right  mode  of 
taking  advantage  of  his  payment  into  .Court :  the  rule  says,  '^  when  money  is 
paid  into  Court,  such  payment  shall  be  pleaded  in  all  cases." 

I  agree  that  if  there  had  been  any  practice  on  the  part  of  the  plaintiff's  at- 
torney by  which  the  defendant  was  misled,  we  should  not  permit  him  to  be  a 
sufferer ;  but  it  appears  to  me  that  the  charge  has  not  been  made  out,  and  there- 
£)re  the  rule  must  be  discharged. 

The  rest  of  the  Court  concurred.  Bule  absolute. 
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r*«Q*;i  *GHLLOW  and  Others,  Executrix  and  Executors  of  GILLOW,  v.  Sir 
L  ^^^J  JOHN  SCOTT  LILLIE.    May  7. 

Defendant  and  an  infant  who  had  granted  an  annuity,  coTenanted  jointly  and  BOTerally 
for  the  due  payment  of  the  same :  Held,  that  the  infancy  of  the  grantor  did  not  avoid 
and  exonerate  the  defendant  from  his  separate  contract. 

The  declaration  stated  that,  on  the  14th  of  August,  1817,  by  a  certain  in- 
denture, Thomas  Lillie  and  the  defendant,  and  each  of  them,  did  grant  unto 
George  Gillow,  his  executors,  administrators,  and  assigns,  for,  and  during  the 
term  of  the  natural  lives  of  M.  M.  G.,  S.  G.,  and  R.  G.,  in  the  said  indenture  men- 
tioned, and  the  life  and  lives  of  the  survivors  and  survivor  of  them,  one  annuity 
or  clear  yearly  sum  of  120^.  And  the  defendant  did  thereby  for  himself,  his 
heirs,  executors,  and  administrators,  covenant,  promise,  and  declare,  with  and  to 
the  said  G.  Gillow,  his  executors,  administrators,  and  assigns,  that  they  the 
said  T.  Lillie  and  the  defendant,  or  one  of  them,  their  or  one  of  their  heirs, 
executors,  or  administrators,  should  and  would  well  and  truly  pay  or  cause  to 
be  paid  unto  the  said  G.  Gillow,  his  executors,  administrators,  and  assigns,  for 
and  during  the  natural  lives  of  the  said  M.  M.  G.,  S.  G.,  and  R.  G.,  and  the 
lives  and  life  of  the  survivors  or  survivor  of  them,  the  said  annuity.  And  al- 
though the  said  M.  M.  G.,  S.  G.,  and  R.  G.,  were  then  respectively  living,  the 
said  Thomas  Lillie  and  the  defendant,  had  not,  nor  had  either  of  them,  well  and 
truly  paid  or  caused  to  be  paid  unto  the  said  G.  Gillow  in  his  lifetime,  or  to  the 
said  plaintiffs  as  executrix,  and  executors  as  aforesaid,  since  the  decease  of  the 
said  G.  Gillow,  for  and  during  the  natural  lives  of  the  said  M.  M.  G.^  S.  G., 
and  R.  G.,  the  said  annuity. 

Pica.  That  the  said  Thomas  Lillie  in  the  said  indenture  named,  at  the  time 
of  the  making  of  the  indenture  was  an  infant  within  the  age  of  twenty-one 
r*R(4(\\  y®*"»  *®  ^^'»  *^  ^^^  *S®  ^^  twenty  years,  whereby  and  according  to  the 
I-  ^  *statute  in  such  case  made  and  provided,  the  said  indenture  was  and  is 
Toid  in  law ;  and  that,  the  defendant  was  ready  to  verify,  &o. 

Demurrer  and  joinder. 

Tal/onrdf  Serjt.,  in  support  of  the  demurrer,  relied  on  Han  v.  Ogle,  4  Taunt. 
10,  where  it  was  held  that  the  several  covenant  of  one  grantor  of  an  annuity 
was  not  avoided  by  the  infancy  of  another  who  granted  in  the  same  deed. 

MerewelJier,  Serjt.,  contrii.  In  that  case  the  attention  of  the  Court  was  not 
directed  to  the  language  of  the  covenant,  that  they,  or  one  of  them  should  pay. 
And  here,  the  defendant  never  intended  that  he  alone  and  absolutely  should  be 
liable  to  pay  the  annuity ;  but  only  that  he  should  be  liable  in  case  of  default 
by  the  infant.  But  the  engagement  by  the  infant  being  void,  the  whole  falls 
to  the  ground.  To  induce  an  infant  to  join  in  such  an  engagement  is  a  misde- 
meanor ;  and  the  plaintiff,  who  is  particeps  criminis,  cannot  come  into  court  to 
take  advantage  of  his  own  wrong. 

TiNDAL,  G.  J.  I  am  not  prepared  to  say  that  if  this  were  merely  a  grant  of 
a  joint  annuity  by  the  defendant  and  the  infant,  the  consequence  pointed  out  by 
my  brother  Meretoether  might  not  have  followed,  and  that  the  statutory  avoid- 
ance of  the  contract,  as  to  the  infant,  under  53  G.  3,  c.  141,  s.  8, — although 
I  do  not  decide  the  point, — might  not  have  avoided  it  as  to  both.  But  this 
action  proceeds  on  the  separate  grant  of  the  defendant ;  and  there  is  no  reason 
for  holding  a  separate  grant  by  a  person  of  full  age  void;  because  the  party  to 
another  separate  grant  in  the  same  deed  is  an  infant. 

The  rest  of  the  Court  concurred  in  giving        Judgment  for  the  plaintifib. 


r*«n,n*LESLIE  and  Others,  Assignees  of  CUMBERLEGB,  the  Younger,  a 
"^^'J  Bankrupt,  t;.  GUTHRIE.    Ma^f  8. 

To  an  action  by  the  assignees  of  a  bankrupt  slup-owner  for  the  freight  of  a  voyage  to 
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India,  aooroing  to  him  before  his  bankruptcy,  the  defendant  pleaded,  that  the  ship- 
owner before  his  bankroptoy  assigned  by  deed  the  freight  in  question  to  I.,  in  tnut 
to  discharge  a  debt  due  from  the  ship-owner  to  L,  and  to  pay  the  surplus,  if  any,  to 
the  ship-owner;  that  the  defendant  had  noUce  of  such  assignment,  and  that  the 
freight,  which  was  not  sufficient  to  discharge  the  debt,  had  been  demanded  of  him  by 
I. :  Held,  a  good  bar  to  the  action. 

The  deolaratioD  stated  that  the  defendant,  on  the  Ist  of  December,  1833,  was 
indebted  to  John  Cumberlege  the  younger  before  he  became  bankrupt,  in  2000iL 
for  freight  payable  by  the  defendant  to  the  said  J.  Cumberlege  the  younger  for 
the  carriage  and  conveyance  of  goods  and  chattels  in  and  on  board  of  a  certain 
ship  or  vessel  whereof  the  said  J.  Cumberlege  the  younger  then  was  owner. 
That  the  defendant  afterwards,  to  wit,  on,  &c.,  in  consideration  of  the  premises 
respectively,  then  promised  the  said  J.  Cumberlege  the  younger,  before  he 
became  bankrupt,  to  pay  him  the  said  sum  of  money  on  request ;  yet  the  de- 
fendant had  not  paid  the  said  sum  of  money,  or  any  part  thereof,  to  the  said 
J.  Cumberlege  the  youuger  before  he  became  bankrupt,  or  to  the  plaintiffsj 
assignees  as  aforesaid,  or  either  of  them,  since  the  said  J.  Cumberlege  the 
younger  became  bankrupt :  to  the  plaintiffs'  damage  of  2000/. 

Plea.  That  the  said  sum  of  2000/.  in  which  the  defendant  was  in  the  decla- 
ration alleged  to  have  been  indebted  to  the  said  J.  Cumberlege  the  younger, 
for  freight,  was  a  certain  sum  of  money  which  became  due  for  freight  payable 
by  the  defendant  for  the  carriage  and  conveyance  of  goods  and  chattels  in  and 
on  board  of  a  certain  ship  or  vessel  called  the  Neptune,  of  which  the  said  J. 
Cumberlege  the  younger  then  was  the  owner,  in  and  upon  a  certain  voyage  from 
the  East  indies  to  England,  being  part  of  a  certain  voyage  taken  by  the  said 
ship  or  vessel  from  the  port  of  London  to  the  East  Indies  and  back  to  ptaoo-i 
^England,  upon  which  the  said  ship  or  vessel  at  the  time  of  making  the  ^  ^ 
indenture  hereinafter  mentioned  was  bound,  and  which  voyage  in  the  said  in- 
denture was  recited  and  mentioned.  That  before  the  said  J.  Cumberlege  the 
youDger  became  bankrupt  as  in  the  declaration  mentioned,  to  wit,  on  the  15th 
of  October,  1831,  by  a  certain  indenture  then  made  between  the  said  J.  Cum- 
berlege the  younger,  before  he  became  bankrupt  as  aforesaid,  of  the  first  part, 
loglis  and  others  of  the  other  part,  and  which  said  indenture  was  duly  sealed 
and  delivered  by  the  said  J.  Cumberlege  the  younger  before  he  became  bankrupt 
as  aforesaid, — after  reciting  that  the  said  Inglis  and  others  had  lent  and  ad- 
vanced to  the  said  J.  Cumberlege  the  younger  the  sum  of  1600/.,  which  the 
said  J.  Cumberlege  the  younger  did  thereby  admit,  and  which  in  truth  and  in 
fact  was  the  case,  and  that  the  said  Inglis  and  others  had  applied  to  the  said  J. 
Cumberlege  the  younger,  to  assign  over  to  them  the  freight  and  earnings  of  the 
said  ship  Neptune  on  her  then  present  intended  voyage  from  the  port  of  London 
to  the  East  Indies  and  back,  and  all  charter-parties,  contracts,  agreements,  and 
policies  of  insurance  relating  thereto,  as  collateral  security  for  the  due  payment 
of  the  said  sum  of  1600/.  so  lent  and  advanced  to  him  as  aforesaid,  and  also  of 
all  such  further  sum  or  sums  of  money  as  should  or  might  be  due  and  owing 
by  the  said  J.  Cumberlege  the  younger  to  the  said  Inglis  and  others  for  costs 
of  insurance,  and  upon  the  balance  of  all  accounts  between  them,  not  exceeding 
in  the  whole  the  sum  of  3000/.,  and  which  the  said  J.  Cumberlege  the  younger 
had  consented  and  agreed  to  do, — the  said  J.  Cumberlege  the  younger,  before  he 
became  bankrupt  as  aforesaid,  in  pursuance  of  the  said  agreement,  and  for  the 
considerations  aforesaid,  and  in  consideration  of  the  sum  of  10s.  to  the  said  J. 
Cumberlege  *the  younger  paid  by  the  said  Inglis  and  others  at  or  before  pt^gooi 
the  sealing  of  the  said  indenture,  did  bargain,  sell,  assign,  transfer,  ^  ^ 
and  set  over  unto  the  said  Inelis  and  others,  their  executors,  administrators,  and 
assigns,  all  and  every  the  eaia  sum  and  sums  of  money  that  then  was  or  were 
due,  or  which  should  or  might  at  any  time  or  times  thereafter  arise  and  become 
due  to  him,  the  said  J.  Cumberlege  the  vounger,  his  executors,  administrators, 
or  assigns,  by  any  person  or  persons  whomsoever,  for  or  on  account  of  the 
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freight,  earningSi  and  profits  of  the  Baid  ship  or  vessel  the  Neptnne,  under  or 
by  Tirtae  of  any  then  existing  or  future  charter-party  or  charter-parties,  or 
other  contract  or  contracts  for  or  in  respect  of  her  said  then  intended  voyage  to 
India  and  back  to  England ;  and  all  and  every  policy  or  policies  of  assurance 
which  then  was  or  were,  or  thereafter  might  be  effected  on  the  said  freight  or 
freights ;  and  all  moneys  which  should  or  might  become  due  and  recoverable 
under  or  by  virtue  thereof,  together  with  all  charter-parties,  contracts,  agree- 
ments, and  policies  of  insurance  relating  thereto;  and  all  the  right,  title, 
interest,  &o.,  whatsoever,  at  law  or  in  equity,  of  him  the  said  J.  Cumberlege  the 
younger,  of,  in,  and  to  the  same  premises,  and  every  part  thereof;  to  hold, 
recover,  and  enjoy  the  said  sum  of  money  so  due  or  to  become  due  for  the 
freight,  earnings,  and  profits  of  the  said  ship  or  vessel  the  Neptune,  as  aforesaid, 
and  all  and  singular  other  the  premises  thereby  assigned  or  intended  so  to  be, 
unto  the  said  Inglis  and  others,  their  executors,  administrators,  and  assigns ; 
in  trust  nevertheless  that  they,  their  executors,  or  administrators,  did  and  should 
in  the  first  place  thereout  deduct,  retain  to,  and  reimburse  themselves,  the  said 
sum  of  1600/.  with  interest  for  the  same  at  and  after  the  rate  of  5  per  cent. 
riLnQQ-]  P^r  annum,  together  with  all  *such  farther  sum  and  sums  of  money  as 
I-  ^  should  or  might  be  due  to  them  upon  the  balance  of  accounts  between 
them  and  the  said  J.  Cumberlege  the  younger,  and  also  all  such  sum  and  sums 
of  money,  as  might  be  paid  by  them  for  insurance  of  the  said  freight  or  freights, 
with  interest  and  commission  thereon,  not  exceeding  in  the  whole  the  sum  of 
8000/. ',  and  in  the  next  place,  to  pay  over  the  surplus,  if  any,  unto  the  said  J. 
Cumberlege  the  younger,  his  executors,  administrators,  or  assigns,  or  to  such 
person  or  persons  as  he,  or  they,  might  appoint  to  receive  the  same ;  and  to, 
for,  and  upon  no  other  use,  trust,  intention,  or  purpose  whatsoever;  whereof 
the  defendant  before  the  said  J.  Obmberlege  the  younger  became  bankrupt  as 
aforesaid,  to  wit,  on  the  1st  of  June,  1838,  had  notice.  That  from  the  time  of 
the  making  of  the  said  indenture,  until  and  at  the  time  when  the  said  freight 
in  the  declaration  mentioned  became  due,  the  said  sum  of  1600/.,  so  lent  by 
the  said  Inglis  and  others  to  the  said  J.  Cumberlege  the  younger  as  aforesaid, 
together  with  interest  thereon,  amounting  together  to  a  large  sum  of  money,  to 
wit,  1800/.,  and  certain  sums  of  money  paid  by  the  said  Inglis  and  others  for 
insurance  of  the  said  freight,  with  interest  and  commission  thereon,  and  also 
certain  moneys  due  from  the  said  J.  Cumberlege  the  younger  to  the  said  Inglis 
and  others,  upon  the  balance  of  accounts  between  them  and  the  said  J.  Cum- 
berlege the  younger,  were  due  and  owing  from  the  said  J.  Cumberlege  the 
younger  to  the  said  Inglis  and  others ;  all  which  said  moneys  amounted  together 
to  a  large  sum  of  money,  to  wit,  2884/.  4s.  lie/.,  and  exceeded  the  amount  due 
for  freight  as  in  the  declaration  mentioned ;  and  which  said  sums  of  money 
before  and  at  the  time  of  the  commencement  of  this  suit  remained,  and  still 
were  due  and  payable  and  unpaid  to  the  said  Inglis  and  others,  who  at  the  time 
r*70l1  ^^  ^^^  ^^^  bankruptcy  of  said  J.  Cumberlege  "^the  younger,  and  at  the 
■-  ^  time  when  the  plaintiffs  became  and  were  such  assignees  as  aforesaid,  and 
from  thence  until  and  at  the  time  when  the  said  freight  became  due,  and  until 
and  at  the  time  of  the  commencement  of  this  suit,  claimed  to  be  and  were  en- 
titled to  receive  from  the  defendant  the  said  sum  of  money  due  for  freight 
as  in  the  declaration  mentioned,  under  and  by  virtue  of  the  said  indenture  :— 
and  that,  the  defendant  was  ready  to  verify,  &o. 

Replication.  That  at  the  time  of  making  the  said  indenture  in  the  said  plea 
mentioned,  no  charter-party,  contract,  or  agreement  whatsoever,  for,  or  in 
respect  of  the  said  freight  of  the  said  ship  or  vessel  during  the  voyage  of  the 
said  ship  or  vessel  from  the  East  Indies  to  England, — and  for  and  on  account 
of  which  voyage  the  said  sum  of  *2000/.  in  the  declaration  was  mentioned  to 
have  become  due  and  pavable, — ^had  been  or  was  made,  entered  into,  or  agreed 
upon,  by  or  on  behalf  of  the  said  J.  Cumberlege  the  younger,  then  being  the 
owner  of  the  said  ship  or  vessel  as  aforesaid ;  and  that  no  freight  or  money  in 
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respect  thereof  was  then  due  or  owing  to  the  said  J.  Cumherlege  the  younger, 
in  respect  of  the  said  voyage  in  the  indenture  mentioned ;  and  that  the  plaintifib 
were  ready  to  verify. 

Demurrer  and  joinder. 

Sir.  W,  FoUett  in  support  of  the  demurrer.  The  replication  is  ill  as  tender- 
ins  an  immaterial  issue. 

It  will  be  contended,  however,  that  the  plea  is  no  answer  to  the  action  because 
the  assignment  of  freight  by  Cumberlege  before  his  bankruptcy,  on  which  the 
defendant  relies,  was  void ;  and  Robinson  v,  Macdonnell,  5  M.  &  S.  228,  will 
be  cited  as  establishing  that  proposition.  In  that  case,  '''Robinson  and  ri^nQoi 
Co.  being  indebted  to  the  firm  of  Sharp,  by  deed  of  December  15th,  1810,  »•  -* 
assigned  to  the  Sharps,  as  a  security  for  their  debt,  all  the  freight,  earnings, 
profits,  and  sum  and  sums  of  money  then  due,  or  which  thereafter  might 
become  due  on  account  of  a  certain  ship,  and  the  benefit  of  all  agree- 
ments for  the  hire  of  the  said  ship,  and  all  the  right,  title,  and  interest  of  Robin- 
son and  Co.,  any  or  either  of  them,  to  the  said  several  premises.  The  Sharps 
became  bankrupt  in  October,  1812,  and  Robinson  and  Co.  in  January,  1813. 
The  ship  had  sailed  on  a  whaling  voyage  in  May,  1812,  and  returned  in  Decem- 
ber, 1813.  And  the  defendants,  assignees  of  the  Sharps,  having  under  the 
deed  of  December  15,  1810,  taken  possession  of  some  oil,  part  of  the  profit  of 
the  voyage,  the  plaintiffs,  assignees  of  Robinson  and  Co.,  sought  to  recover 
the  value  in  trover  ;  and  Lord  £llenborouoh  said,  '<  if  that  deed  is  to  extend 
to  all  freight,  earnings,  and  profits,  in  subsequent  voyages,  it  is  open  to  the 
objection  msde  by  the  Lord  Chancellor  in  Speldt  v.  Lechmere,  that  it  will  for 
ever  separate  the  ship  and  earnings."  That,  however,  was  not  the  only  ground 
of  the  judgment,  for  he  goes  on  to  say,  '<  there  is  still  another  objection,  however, 
to  the  claim  of  the  oil  under  the  deed  of  15th  of  December,  1810,  which  is 
this,  that  the  oil  had  no  existence,  actual  or  potential,  at  the  time  this  deed  was 
made;  and  to  make  a  grant  or  assignment  valid,  the  thing  which  is  the  subject 
of  it  must  have  existence,  actual  or  potential,  at  the  time  ofi  such  grant  or 
assignment;  and  upon  this  principle,  an  assignment  of  sheep  which  the  lessee 
was  to  deliver  to  the  assignor  at  the  end  of  the  lessee's  term,  or  of  the  wool 
which  should  grow  upon  such  sheep  as  the  assignor  should  thereafter  buy,  have 
been  held  inoperative,  because  the  assignor  had  not,  at  the  time  of  the  assign- 
ment, that  which  he  was  professing  to  assign,  either  actually  or  ^poten-  t^'tqo^ 
tially,  but  in  possibility  only.  Wood  and  Foster's  Case,  1  Leon.  42,  ^  ^ 
Orantham  v.  Hawley,  Hob.  132.  Now  here,  at  the  time  of  this  assignment, 
the  assignors  had  no  property,  actual  or  potential,  in  this  oil :  it  was  altogether 
matter  of  chance  whether  any  of  it  would  have  been  obtained ;  and  even  the 
voyage  in  which  it  was  obtained  does  not  appear  to  have  been  in  contemplation. 
For  these  reasons  we  thiok  the  defendants,  have  no  claim  under  a  deed  of  15th 
of  December,  1810."  And  what  Lord  Eldon  said  in  Speldt  v,  Lechmere,  13 
Yes.  588, — "  as  to  the  earnings  of  the  ship,  this  is  not  like  the  case  of  Mestaer  v, 
Gillispie,  11  Yes.  621,  upon  the  benefit  of  a  certain  charter-party,  but  if  the 
defendants  are  to  take  the  earnings  of  this  ship,  and  not  the  ship  itself,  they 
would  be  separated  for  ever," — he  afterwards  explained  In  Re  Ship  Warre,  8 
Price,  269,  note,  where  the  position  to  which  Lord  Ellenborouob  had  referred 
is  considerably  limited.  '^  I  should  find  it  extremely  difficult  in  considering 
the  question,  to  say  that  the  freight  of  a  future  voyage  might  not  become  the 
subject  of  an  equitable  agreement,  as  well  as  a  first-intended  non-existing 
voyage,  if  the  effect  of  the  assignment  were  not  to  separate  the  freight  and 
earnings  for  ever  from  the  ship  itself,  but  only  to  separate  it  for  the  temporary 
purpose  of  seourinff  a  debt,  and  operating  only  upon  that  separation  of  title  till 
that  debt  should  oe  paid."  The  present  case,  however,  is  materially  distin- 
guishable from  Robinson  v.  Macdonell,  for  there  the  assignment  was  general, 
and  might  occasion  the  inconvenience  of  separating  the  ship  and  freight  for 
ever  :  and  it  did  not  appear  whether  the  profits  accrued  before  or  after  the  bank- 
ruptcy of  the  assignor.     Here  the  assignment  is  only  of  the  freight  of  a  single 
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1^7041  *°^  sp^ifi^  voyage ;  it  became  duo  before  Camberlege  was  a^bankrnpt ; 
^  ^  and  DoQglas  v,  Rassell,  4  Simon  524,  conclusively  establishes  the  validity 
of  such  an  assignment.  There,  A.,  a  ship-owner,  assigned  to  B.  the  freight 
earned  and  to  be  earned  by  one  of  his  ships,  and  afterwards  chartered  her  to  0. 
for  a  voyage  to  S. :  the  outward  freight  was  paid  to  A.  before  the  ship  sailed : 
the  charter-party  afterwards  was  delivered  to  B.  by  A/s  direction,  and  B.  gave 
notice  of  the  assignment  to  0. :  afterwards,  but  before  the  ship  returned,  A. 
became  bankrupt :  it  was  held,  that  the  homeward  freight  was  not  in  A/s  order 
and  disposition  at  his  bankruptcy,  and  that  B.  was  entitled  to  it. 

Then,  if  the  assignment  in  this  case  were  valid,  even  in  equity,  the  plaintifis 
are  precluded  from  suinc ;  for  with  respect  to  the  bankrupt's  rights  and  liabilities 
they  cannot  stand  in  a  oetter  position  than  the  bankrupt:  they  cannot  recover, 
in  a  court  of  law,  money  which  a  court  of  equity  would  compel  them  to  pay 
over  to  the  parties  entitled  under  the  deed.  Thus,  in  Gladstone  f.  Hadwen,  1  M. 
&  S.  526,  Lord  £llenbobouoh  cites  with  approbation  what  fell  from  Willes, 
C.  J.,  in  Scott  V,  Surman,  Willes,  402,  '<  My  notion  is  (and  that  opinion  is  con- 
firmed by  many  authorities  cited  by  Mr.  Dumford  in  a  note),  that  assignees 
linder  a  commission  of  bankrupt  are  not  to  be  considered  as  general  assignees  of 
all  the  real  and  personal  estate  of  which  the  bankrupt  was  seised  and  possessed, 
as  heirs  and  executors  are,  of  the  estate  of  their  ancestors  and  testators ',  but 
that  nothing  vests  in  these  assignees  even  at  law  but  such  real  and  personal 
estate  of  the  bankrupt  in  which  he  had  the  equitable  as  well  as  legal  interest, 
and  which  is  to  be  applied  to  the  payment  of  the  bankrupt's  debts.  And  I 
found  this  opinion  both  on  the  reason  and  justice  of  the  case,  and  likewise  on 
the  several  statutes  made  concerning  bankrupts  which  relate  to  this  point. 
r*7A'S1  *^^  ^  ^^^  reason  of  the  case,  I  rely  upon  the  rule  concerning  circuity 
^  -'of  action ;  for  I  think  it  would  be  absunl  to  say,  that  anything  shall  vest 
in  the  assignees  for  no  other  purpose  but  in  order  that  there  may  be  a  bill  in 
equity  brought  against  them,  by  which  they  will  be  obliged  to  refund  and 
account,  and,  according  to  the  case  of  Burdett  v,  Willet,  will  likewise  have 
costs  decreed  against  them,  and  so  the  effects  of  the  bankrupt,  which  ought  to 
be  applied  to  the  discharge  of  his  debts,  will  be  wasted  to  no  purpose  what- 
ever.'^  And  in  Crowfoot  v.  Ourney,  9  Bingh.  372,  where  S.  being  indebted 
to  J.,  and  G.  being  indebted  to  S.,  S.  requested  G.  to  pay  J.  whatever  might 
bo  due  from  G.  to  S.,  and  G.  promised  J.  to  do  so  as  soon  as  the  amount  was 
ascertained ;  but  after  the  amount  had  been  ascertained,  and  before  it  was  paid, 
S.  became  bankrupt ;  it  was  held,  that  the  assignees  of  S.  could  not  sue  G.  for 
the  amount  of  his  debt  to  S. 

It  may  be  contended  that  the  legal  interest  in  the  freight  in  question,  passes 
to  the  plaintiffs  as  trustees  for  Inglis  &  Co.,  and  Carvalho  v.  Bum,  4  B.  &  Adol. 
382,  may  be  cited  as  an  authority,  that  if,  upon  a  transfer  like  that  by  Cumber- 
lege  any  residuary  interest  be  reserved,  the  assignees  of  the  transferor,  should 
he  become  bankrupt,  take  the  legal  estate  in  the  property  transferred,  in  order 
to  secure  the  residuary  interest  for  the  creditors.  But  here  there  could  be  no 
residuary  interest,  for  it  is  averred  and  not  controverted  that  Inglis's  claim 
greatly  exceeded  the  amount  of  the  freight  assigned  as  a  security  for  it. 

Bampcu,  Serjt.,  oontr^.  In  Kobinson  v,  Macdonnell,  it  is  laid  down  without 
r*7061  ^u^^ific&tion  that  the  property  in  *the  earnings  of  a  ship  cannot  be  sepa- 
^  ^  rated  ifrom  the  property  in  the  ship,  and  that  decision  cannot  be  considered 
as  overruled  by  Lord  Eldon's  subsequent  dicta.  For  freight  has  always  been 
held  an  inseparable  incident  of  the  ship;  as  in  the  case  of  abandonment;  which 
transfers  freight  subsequently  earned:  Case  v.  Davidson,  5  M.  &  S.  79;  or  of 
assignment  of  the  ship ;  the  assignee  taking  care  to  sue  for  the  freight  in  the 
name  of  the  assignor :  Morrison  v.  Parsons,  2  Taunt.  407.  Though  if  aship  be 
sold  pending  a  voyage,  should  the  ship-owner  become  bankrupt,  the  freight 
passes  to  his  assignees  under  the  bankruptcy :  Chinnery  v,  Blackbume,  1 H.  Bl. 
17,  n. ;  Splidt  v.  Bowles,  10  East,  279.    At  all  eventS;  the  transfer  of  a  claim 
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to  a  debt  will  be  no  bar  to  the  sait  of  the  transferor's  assigneee  under  a  bank- 
ruptcy, anless  the  debtor  consented  to  the  arrangement ;  it  is  his  consent  which 
alone  can  give  it  validity  in  a  court  of  law :  Crowfoot  v.  Gurneyy  9  Bingh.  372 ; 
Ex  parte  Monro,  Buck.  300.  In  the  latter  case,  a  bond  debt  was  assigned  by 
the  obligee,  and  the  bond  delivered  to  the  assignee,  but  notice  of  the  assignment 
was  not  given  to  the  obligor  previous  to  the  bankruptcy  of  the  obligee,  and  it 
was  held  that  the  debt  remained  in  the  order  and  disposition  of  the  bankrupt, 
within  the  statute  21  Jac.  1,  o.  19.  In  Cuzon  v.  Ghadley,  3  B.  &G.  591,  where 
J.  C  being  indebted  to  S.,  and  R.  G.  being  indebted  to  S^  and  also  to  J.  G.,  ii 
was  orally  agreed  between  the  three  that  S.  should  transfer  the  debt  due  to  him 
from  J.  C.  to  the  account  of  R.  G.,  and  S.,  in  pursuance  of  such  agreement,  de- 
livered to  R.  G.  an  account,  in  which  R.  C.  was  charged  with  the  debt  due  from 
J..G.  to  S.,  it  was  held  that  J.  G.  was  not  thereby  discharged  :  and  that  case 
♦was  confirmed  by  Wharton  v.  Walker,  4  B.  &  G.  163,  and  Best  v.  r^YA-T-i 
Argles,  2  Gr.  &  Mee.  394.  At  all  events,  according  to  the  doctrine  es-  ^  -' 
tablished  by  Garvalho  v.  Bum,  the  plaintiffs,  as  assignees  under  Gumberlege's 
bankruptcy,  have  the  legal  interest  in  the  freight  in  question ;  for  by  the  con- 
tract itself,  a  residuary  interest  is  reserved  to  Gumberlege,  and  the  plaintiffii 
take  under  the  contract  and  according  to  the  terms  of  the  contract,  and  not  ac- 
cording to  the  uncertain  event  of  facts  arising  subsequently.  At  the  time  of  the 
contract  it  was  at  least  uncertain  whether  the  freight  to  be  earned  would  amount 
to  more  or  less  than  Gumberlege's  debt  to  Inglis,  and  if  there  were  only  a  con- 
tingent eventual  benefit,  the  assignees  ought  to  take  the  legal  interest  to  secure 
any  surplus  that  might  be  forthcoming. 

Sir  W,  FcUett  in  reply.  The  principle  of  Garvalho  v.  Bum  applies  only  to  a 
tangible  and  not  a  mere  speculative  residuary  benefit.  £z  parte  Monro,  and  the 
cases  of  that  class,  turned  upon  the  doctrine  of  reputed  ownership,  which  can 
apply  only  to  the  case  of  a  secret  transfer  of  the  property  in  visible  objects, 
and  not  to  the  transfer  of  a  debt.  Besides,  here  the  party  liable  to  pay  the 
freight  had  notice  of  the  transfer  of  his  debt,  and  could  no  longer  have  oon» 
sidered  Gumberlege  as  entitled  to  receive  it ;  and  though,  upon  the  transfer  of  a 
debt,  the  assent  of  the  debtor  may  be  necessary  to  entitle  the  transferee  to  sue 
in  his  own  name,  yet  payment  to  the  transferee  would  be  a  sufficient  discharge 
to  the  debtor  as  against  the  transferor,  and  consequently  against  his  assignees, 
who  cannot  stand  in  a  better  situation  than  himself.  Best  v.  Argles  only  de- 
cided that  a  mere  authority  to  receive  a  debt  did  not  with  such  ♦certainty  r«>* ao-i 
amount  to  a  transfer  as  to  induce  a  court  of  equity  to  enforce  it.  L  '     J 

TiNDAL,  G.  J.  The  question  argued  in  this  case  was,  whether  the  right  to 
the  freight  of  the  ship  Neptune  for  a  voyage  to  the  East  Indies  and  back  passed 
to  the  assignees  of  Gumberlege  the  owner,  on  his  becoming  bankrapt,  or  had 
passed  previously  to  certain  creditors  as  a  security  for  money  advanced  by  them 
to  Gumberlege ;  because,  if  before  the  bankraptcy  it  passed  to  any  third  person, 
the  assignees  are  not  in  a  condition  to  claim  it. 

The  two  grounds  on  which  it  has  been  argued  that  the  freight  might  have 
passed  to  the  assignees,  are,  first,  that  according  to  the  decision  in  Robinson  r. 
Macdonnell,  uneamed  freight  cannot  be  the  subject  of  assignment;  and  undoubt- 
edly if  that  doctrine  is  to  be  taken  as  widely  as  it  is  laid  down  in  some  parts  of 
that  case,  the  plaintiffs  might  be  entitled  to  sue. 

Secondly,  that  the  assignees  are  at  least  the  legal  owners  of  this  freight,  ac- 
cording to  the  decision  in  Garvalho  v.  Bum,  by  which  it  has  been  established 
that  if  upon  a  transfer  by  a  trader  before  bankraptcy  there  be  a  reservation  of 
any  reversionary  interest  which  may  aocrae  to  the  transferor  or  his  assignees, 
they  shall  take  the  legal  interest  in  the  property  transferred,  and,  with  a  view 
to  assure  themselves  the  benefit  of  the  reversion,  be  trustees  for  the  parties  who 
claim  an  interest  under  the  transfer. 

Now  Robinson  v,  Macdonnell  does  appear  in  one  part  of  the  judgment  to  lay 
it  down  that  future  earnings  are  not  assignable.    But  that  is  not  the  only  ground 
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on  which  the  decision  of  the  Court  proceeded ;  there  are  others  perfectly  distinct, 
and  sufficient  of  themselves  to  warrant  the  judgment ;  and  even  if  that  were  the 
r*70d1  ^^^^  Aground  on  which  the  Court  decided,  is  there  no  distinction  be- 
■-  ^  tween  that  case  and  the  present?  The  deed  there  assigned  all  freight, 
eaminss,  profits,  and  sums  of  money  then  due,  or  which  might  thereafter  be* 
oome  due  on  account  of  the  ship,  and  the  benefit  of  all  agreements  for  the  hire 
of  the  said  ship.  Upon  which  Lord  Eixsnborouoh  said,  <<  If  that  deed  is  to 
extend  to  all  freight,  earnings,  and  profits,  in  subsequent  voyages,  it  is  open  to 
the  objection  made  by  the  I^rd  Chancellor  in  Speldt  v,  Lechmere,  that  it  will 
for  ever  separate  the  ship  and  earnings/'     In  the  present  case,  there  is  no  such 

Seneral  assignment  of  the  earnings  of  future  voyages,  but  merely  of  the  earnings 
y  virtue  of  any  charter-party  or  other  contract  for  and  in  respbct  of  the  ship's 
then  intended  voyage  to  India  and  back  to  England.  If,  therefore,  the  incon- 
venience of  separating  for  ever  the  ship  and  earnings  operated  on  the  Court  in 
Bobinson  v.  Macdonnell,  that  inconvenience  has  no  application  to  the  present 
ease.  Again,  in  Robinson  v.  Macdonnell,  it  did  not  appear  distinctly  whether 
the  earnings  claimed  under  the  deed  became  due  before  or  after  the  bankruptcy 
of  the  party  who  assigned  them.  Here  they  were  clearly  due  before  the  bank- 
mptcy ;  and  the  assignment  has  been,  in  eflPect,  the  assignment  of  a  specific  sum 
due  before  the  bankruptcy.  However,  giving  the  fullest  efiect  to  the  decision  in 
Bobinson  v.  Macdonnell,  has  that  case  never  been  impeached  ?  First,  we  find  in 
the  note  to  the  case  in  Price,  Be  Ship  Warre,  8  Price,  269,  Lord  Eldon  says, 
'<  I  should  find  it  extremely  difficult,  in  considering  the  question,  to  say  that 
the  freight  of  a  future  voyage  might  not  become  the  subject  of  an  equitable 
agreement,  as  well  as  a  first-intended  non-existing  voyage,  if  the  effect  of  the 
assignment  were  not  to  separate  the  freight  and  earnings  for  ever  from  the  ship 
r*7101  *^^^^f  ^^^  ^°^y  ^  separate  it  for  the  temporary  purpose  of  securing  a 
■-  -'  debt,  and  operating  only  upon  the  separation  of  title  till  that  debt 
should  be  paid;"  and  then  in  Douglas  v.  Bussell,  4  Simons,  524,  it  is  expressly 
ruled  that  an  assignment  by  the  owners  of  a  ship  of  freight  to  be  earned  is 
good.  That  case,  therefore,  furnishes  an  answer  to  the  objection,  unless  any 
difficulty  arise  from  Cumberlege  being  apparent  owner  of  the  freight ;  but  as  it 
is  expressly  averred  that  the  party  liable  to  pay  the  freight  had  notice  of  the 
transfer,  the  consequences  of  apparent  ownership  are  out  of  the  question. 

That  brings  me  to  the  second  point  of  inquiry,  whether  the  decision  in  Car- 
valho  v.  Burn  applies  to  the  circumstances  of  the  present  case.  According  to 
the  principles  of  courts  of  equity,  where,  upon  a  transfer  by  a  trader  before  his 
bankruptcy  any  reversionary  interest  accrues  to  his  assignees,  the  immediate 
legal  interest  in  the  property  transferred  vests  in  them  as  trustees  for  the  par- 
ties entitled  in  the  first  instance,  and  then  for  the  creditors  under  the  bank- 
ruptcy ;  and  all  suits  in  respect  of  the  immediate  interest  must  be  brought  in 
the  name  of  the  trustees. 

But  there  is  an  averment  in  this  declaration  which  puts  an  end  to  any  objec- 
tion arising  out  of  that  principle }  for  it  is  alleged,  that  from  the  time  of  the 
making  of  the  indenture,  until  and  at  the  time  when  the  said  freight  in  the 
declaration  mentioned  became  due  and  payable,  the  said  sum  of  1600^.  so  lent 
by  the  said  Inglis  and  others  to  the  said  J.  Cumberlege  the  younger,  as  afore- 
said, together  with  interest  thereon,  amounting  together  to  a  large  sum  of 
money,  to  wit,  1800^.,  and  certain  sums  of  money  paid  by  the  said  Inglis,  and 
others  for  insurance  of  the  said  freieht,  with  interest  and  commission  thereon,' 
r*7111  ^^  ^^  certain  moneys  payable  by  the  '^said  J.  Cumberlege  the  younger 
>-  -'  to  the  said  Inglis  and  others  upon  the  balance  of  accounts  between  them 
and  the  said  J.  Cumberlege  the  younger,  were  due  and  owing  from  the  said  J. 
Cumberlege  the  younger  to  the  said  Inglis,  and  others,  all  which  said  moneys 
amounted  together  to  a  large  sum  of  money,  to  wit,  2384^.40. 11(£.,  and  ex- 
ceeded the  amount  due  for  freight  as  in  the  declaration  mentioned.  It  is  im- 
possible, therefore,  that  there  should  be  any  residuary  benefit  accruing  to  the 
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assignees ;  and  as  there  was  nothing  for  them  to  take,  our  judgment  must  be 
for  the  defendant. 

Park,  J.  The  great  pressure  made  by  my  brother  Bompcu,  has  been  on 
the  case  of  Ex  parte  Monro ;  but  that  case  turned  on  the  statute  of  James 
touching  reputed  ownership.  There  could  be  no  reputed  ownership  here ;  for 
the  defendant  had  express  notice  of  the  transfer  by  Oumberlege ;  and  though 
it  is  contended  that,  with  a  view  to  obviate  the  objection  arising  on  the  score  of 
reputed  ownership  is  not  sufficient  to  show  that  the  party  liable  to  pay  had 
notice  of  the  transfer,  but  that  it  ought  also  to  be  shown  that  he  assented  to  it, 
no  authority  has  been  cited  for  that  position.  In  Ex  parte  Monro  it  was  con- 
tended that  the  delivery  of  the  bond  not  only  took  the  ordering  and  disposition 
of  the  debt  out  of  the  bankrupt,  but  at  the  same  time  put  it  completely  in  the 
power  and  possession  of  the  assignee  of  the  bond.  But  it  was  held  that  the 
debt  remained  in  the  ordering  and  disposition  of  the  bankrupt  within  the  statute 
21  Jac.  1,  c.  19. 

Oaselee,  J.  I  am  of  the  same  opinion.  It  appears  on  this  record,  that 
there  was  no  surplus  beneficial  interest  arising  out  of  the  transfer  in  question, 
consequently,  the  principle  of  Carvalho  v.  Burn  does  not  *apply,  and  r**Tio'i 
the  legal  estate  in  the  property  did  not  pass  to  the  assignees.  ^        -" 

BosANQUET,  J.  I  am  of  the  same  opinion.  In  this  case  the  assignment 
was  before  the  bankruptcy,  and  the  freight  assigned  became  due  before  the 
bankruptcy;  and  the  assignment  is  not  of  the  earnings  of  all  future  voyages, 
but  merely  the  earnings  by  virtue  of  any  charter-party  or  other  contract  for  or 
in  respect  of  the  ship's  then  intended  voyage  to  India  and  back  to  England. 
The  case,  therefore,  materially  differs  from  those  in  which  there  has  been  an  as- 
signment  to  separate  the  freight  from  the  vessel  in  all  time  to  come :  here  the 
assignment  was  only  for  an  intended  voyage  on  which  the  ship  was  actually 
bound ;  and  we  have  the  opinion  of  Lord  Ellenborouqhj  and  Lord  Eldoit, 
that  such  an  assignment  will  in  equity  avail  against  the  assignees  of  a  bank- 
rupt, where  there  is  no  objection  on  the  score  of  the  reputed  ownership  continu- 
ing in  the  assignor.  It  is  contended,  however,  that  at  least  the  legal  interest 
in  the  freight  in  question  passes  to  the  assignees,  unless  the  assignment  were 
such  as  to  exclude  any  residuary  benefit  to  the  assignor;  and  great  reliance  is 
placed  on  the  decision  in  Carvalho  v.  Burn.  But  there,  a  merchant  who  re- 
sided at  Liverpool,  was  in  the  habit  of  making  consignments  of  goods  to  his 
agent  in  South  America,  for  sale,  on  the  faith  of  and  against  which  consignments 
the  consignor  drew  bills  in  proportion  to  their  amount,  to  be  paid  by  the  agent 
out  of  the  proceeds ;  and  the  bills  were  negotiated  by  the  endorsement  of  the 
consignor's  correspondent  in  London.  Some  of  the  bills  so  endorsed  were  re- 
fused acceptance  by  the  agent;  the  endorser  on  receiving  information  that  they 
had  been  so  dishonored,  requested  that  the  consignor  would  order  his  agent,  in 
case  he  did  not  pay  the  consignor's  drafts,  immediately  to  hand  over  to  the  en- 
dorser's agent  such  property  *as  he  had  of  the  consignor's  of  an  equiva-  r«<Ti  o-i 
lent  value  to  the  bills  that  should  not  be  paid  by  him ;  the  consignor  *-  ^ 
agreed  to  do  so,  but  became  bankrupt  before  his  order  to  transfer  the  goods 
reached  South  America ;  and  it  was  held  that  the  bargain  between  the  con- 
signor and  his  correspondent  did  not  operate  as  a  legal  or  equitable  assignment 
of  the  property  in  the  consignor's  goods  held  by  his  agent,  but  that  tney  re- 
mained the  property  of  the  consignor  at  the  time  of  his  bankruptcy,  and  passed 
'  to  his  assignees. 

In  the  present  case  the  freight  has  been  assigned  for  a  debt  due  from  the 
assignor  before  his  bankruptcy, — a  debt,  exceeding  the  whole  amount  of  the 
freight ;  there  was  no  residuary  benefit  therefore,  and  the  freight  did  not  pass 
to  the  bankrupt's  assignees. 

With  respect  to  the  objection  raised  on  the  score  of  reputed  ownership  on  the 
authority  of  Ex  parte  Monro,  the  notice  of  the  transfer  given  to  the  defendant 
excludes  any  idea  of  reputed  ownership  in  the  bankrupt. 

Judgment  for  defendant. 
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WILKINSON  and  STENNETT  v.  HALL  and  Another.     May  8. 

Tenants  in  oommon  oannot  sue  jointly  for  double  Talue  for  holding  oTer,  where  there  has 

been  no  joint  demise. 

The  declaration  stated,  that  defendants,  before  and  at  the  time  of  the  giving 
the  notice  to  quit  and  making  the  demand  thereinafter  mentioned,  and  from 
thence  until  a  certain  day,  to  wit,  the  14th  of  June,  1884,  held  and  enjojed 
one  undivided  moiety  or  half  part,  the  whole  into  two  equal  parts  to  be  divided, 
of  and  in  certain  tenements,  to  wit,  a  certain  quay  or  wharf,  and  certain  ware- 
r'1'7141  ^o^B^B,  vaults,  and  buildings,  with  the  appurtenances,  *as  tenants  thereof, 
^  -'to  the  plaintiff  Thomas  Wilkinson,  and  one  other  undivided  moietj 
thereof,  as  tenants  thereof  to  the  plaintiff  William  Stennett;  that  is  to  say,  as 
such  tenants  thereof  respectively  from  year  to  year,  for  so  long  a  time  as  the 
plaintiffs  and  defendants  should  respectively  please :  the  reversion  of  the  one 
undivided  moiety  of  the  said  premises  with  the  appurtenances  during  all  that 
time  belonging  totheplaintiff  Thomas  Wilkinson,  and  the  reversion  of  the  other 
undivided  moiety  thereof  during  all  that  time  belonging  to  the  said  William 
Stennett :  and  thereupon,  whilst  the  defendants  so  held  and  enjoyed  the  said 
undivided  moieties  of  the  said  tenements,  with  the  appurtenances,  as  tenants 
thereof  to  the  plaintiffs  respectively  as  aforesaid,  and  whilst  the  said  reversions 
thereof  respectively  so  belonged  to  the  plaintiffs  respectively  as  aforesaid,  to  wit, 
on  the  11th  of  December,  1838,  the  plaintiffs  gave  notice  in  writing  to  the  de- 
fendants, and  thereby  demanded  of  and  required  the  defendants  to  quit,  and  to 
deliver  up  the  possession  of  the  said  tenements  with  the  appurtenances  to  the 
plaintiffs,  or  either  of  them,  on  the  said  14th  of  June,  1834,  provided  the 
defendants'  tenancy  of  the  said  premises  originally  commenced  at  that  period  of 
the  year,  or  otherwise  to  quit  and  deliver  up  the  possession  of  the  said  premises 
at  the  end  of  the  current  year  of  their  tenancy  thereof  which  should  expire 
next  after  the  end  of  half  a  year  from  the  time  of  their  being  served  with  the 
said  notice.  And  the  plaintiffH  averred,  that  the  tenancies  aforesaid  ended  and 
were  duly  determined  by  the  said  notice.  That  after  the  determination  of  the 
said  tenancies  of  the  defendants  as  aforesaid,  and  whilst  the  defendants  conti- 
nued in  possession  of  the  said  tenements  with  the  appurtenances  as  aforesaid, 
and  the  said  plaintiffs  were  so  entitled  to  the  possession  thereof  as  tenants  in 
P^..1f.<l  common  thereof,  to  wit,  on,  &c.,  the  plaintiffs,  *by  a  certain  notice  in 
>•  •*  writing  then  made  and  signed  by  them,  and  delivered  to  the  defendanta, 
demanded  and  required  the  defendants  to  deliver  the  possession  of  the  said  tene- 
ments with  the  appurtenances  to  the  plaintiffs;  nevertheless  the  defendants  not 
regarding  the  statute  in  such  case  made  and  provided,  did  not  nor  would,  at  the 
determination  of  the  said  term  and  tenancies  as  aforesaid, 'deliver  the  possession 
of  the  said  tenements  with  the  appurtenances,  or  any  part  thereof,  to  the  plain- 
tiffs, or  either  of  them,  according  to  the  said  notice  so  given,  and  the  demand 
so  made  as  aforesaid,  but  wholly  neglected  and  refused  so  to  do;  and  on  the 
contrary  thereof,  wilfully  held  over  the  said  tenements  with  the  appurtenances, 
after  the  determination  of  the  said  term,  and  tenancies,  and  after  the  said  notice 
80  given  as  aforesaid,  and  the  said  demand  so  made  as  aforesaid,  for  a  long  space 
of  time,  to  wit,  from  thence  hitherto,  during  all  which  time  the  defendants 
did  keep  the  plaintiffs,  and  each  of  them,  out  of  the  possession  of  the  said  tene- 
ments with  the  appurtenances,  and  every  part  thereof;  they,  the  plaintiffs,  during 
all  that  time  being  entitled  to  the  possession  thereof  as  tenants  in  common  thereof; 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided.  And  the 
plaintiffs  averred  that  the  whole  of  the  said  tenements  with  the  appurtenances, 
during  the  said  time  of  holding  over  the  same,  and  keeping  the  plaintiffs  out  of 
the  possession  thereof  as  aforesaid,  were  of  great  yearly  value,  to  wit,  of  the 
yearly  value  of  200/. ;  and  by  reason  of  the  premises,  and  by  force  of  the  sta- 
tute in  such  case  made  and  provided,  the  defendants  became  liable  to  pay  the 
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pluntiffs  a  large  sum  of  money,  to  wit,  the  snm  of  2666Z.  18s.  4d.,  being  at 
the  rate  of  doable  the  yearly  value  of  the  said  tenements  with  the  apporte- 
nances,  for  so  long  as  the  same  were  so  detained  as  aforesaid ;  and  therebyi 
and  by  force  of  the  said  statute,  an  action  *had  acomed  to  the  plain-  r^^i  g-i 
tiffs  to  demand  and  have,  and  they  thereby  demanded  of  and  from  the  ^  ^ 
defendants  the  said  sum  of  2666/.  13s.  4d, :  yet  the  defendants  had  dbt  pud 
the  said  sum  of  money  above  demanded,  or  any  part  thereof ;  to  the  damage  of 
the  plaintiffs  of  200/. 

Plea.  That  the  defendants  did  not  before,  or  at  any  time  of  the  said  times 
in  the  declaration  mentioned,  or  at  any  other  time  whatsoever,  hold  or  enjoy 
the  said  undivided  moieties  of  aud  in  the  said  tenements  in  the  declaration 
respectively  mentioned,  or  either  of  them,  or  any  part  thereof,  as  tenants  to  the 
plaintiffs  jointly,  upon  any  joint  demise  or  letting  wliatsoever  by  them  of  the 
same,  or  any  part  thereof,  to  the  defendants ;  and  that,  the  defendants  were 
ready  to  verify,  &c. 

Demurrer  and  joinder. 

MeretDether,  Serjt.,  in  support  of  the  demurrer.  This  action  being  for  doable 
value,  and  not  for  double  rent,  is  founded  not  on  contract,  but  on  the  defen- 
dants' wrong  in  holding  over  the  premises  after  the  expiration  of  the  lease.  And 
the  plaintiffs  ought  to  join  in  the  action,  as  they  would  be  entitled  to  do  in  an 
action  of  trespass  for  mesne  profits:  Goodtitle  v.  Tombs,  3  Wils.  118.  It  is 
clear  they  ought  to  join  in  trespass  for  damage  to  the  property  they  hold  in  com- 
mon :  Com.  Dig.  Abatement,  B.  10,  F.  6 ;  and  to  avow  jointly  in  replevin :  Sir 
W.  Jon.  253  ;  it  has  been  held  also,  that  they  may  join  in  account,  Martin  v. 
Crompe,  1  Ld.  Raymd.  340 ;  and  in  covenant,  Midgley  v.  Lovelace,  Garth.  289. 
It  is  true,  that  in  Powis  v.  Smith,  5  B.  &  Aid.  850,  it  was  held  that  tenanta  in 
common  could  not  join  in  assumpsit  for  use  and  occupation.  But  according 
to  the  report  of  that  case  in  1  Dowling  and  Ryland,  492,  Batlbt,  J.,  said, 
<<  Where  one  action  was  sufficient,  it  would  be  a  manifest  injury  *to  the  r^j-t^'-t 
tenant  that  he  should  be  put  to  the  expense  and  trouble  of  appearing  to  I-  '■' 
two."  However,  the  present  action  is  founded  on  a  tort,  for  which  it  is  clear 
tenants  in  common  may  jointly  sue. 

Camyn,  contrii.  This  is  an  action  of  debt;  taking  it,  however,  to  be  founded 
on  a  tort,  it  is  in  effect  an  equivalent  for  an  action  for  use  and  occupation 
in  which  the  amount  of  damages  is  settled  by  statute.  If  so,  the  case  of 
Powis  V,  Smith  is  in  point  for  the  defendants.  It  is  clear  that,  in  respect  of 
estate,  tenants  in  common  must  sever ;  in  respect  of  contract,  they  can  only 
join  where  they  are  parties  to  the  contract :  Lit.  s.  302,  315,  316.  If  the  de- 
fendants had  been  tenants  under  a  demise  from  the  plaintiffs,  they  might  have 
taken  issue  on  the  plea  instead  of  demurring;  but  if  there  was  no  joint  demise, 
the  plaintiffs  have  several  interests,  and  can  only  recover  severally,  whether  in 
ejectment  or  in  suits  for  rent. 

Merewether.  The  argument  for  the  defendants  would  be  just,  if  this  were  an 
action  for  double  rent,  because  the  fixed  rent  could  only  be  claimed  jointly  by 
virtue  of  a  joint  demise.  But  this  is  an  action  for  double  value ;  when  that 
value  is  ascertained,  it  belongs  to  tenants  in  common  in  moieties,  and  it  is  in 
ease  of  the  occupier  that  he  should  be  subject  to  one  action  only. 

TiNDAL,  C.  J.  This  case  may  be  determined  by  considering  what  is  the  utu- 
ation  of  an  occupier  who  holds  under  two  tenants  in  common  without  any  joint 
demise ;  for  this  action  under  the  statute  comes  in  place  of  the  action  which 
would  have  lain  for  the  rent  if  the  tenancy  had  not  been  at  an  end.  Now  Lit- 
tleton says,  s.  316, "  If  two  tenants  in  common  make  a  lease  of  their  tenements 
to  another  for  a  term  of  years,  rendering  *to  them  a  certain  rent  yearly  r^Yioi 
during  the  term,  if  the  rent  be  behind,  £o.,  the  tenants  in  common  shall  ^  ^ 
have  an  action  of  debt  against  the  lessee,  and  not  divers  actions,  for  that  the  ac- 
tion is  in  the  personalty."  And  in  s.  317, ''  But  in  an  avowry  for  the  said 
rent  they  ought  to  sever,  for  this  is  in  the  realty,  as  the  assize  is  above."    So  if 
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there  be  no  joint  demise,  there  must  be  several  actions  of  debt  for  rent,  for  a 
joint  action  is  not  maintainable  except  upon  a  joint  demise.  Here,  upon  the 
fitce  of  the  declaration,  it  appears  that  the  defendants  held  a  moiety  of  the 
premises  under  one  of  the  tenants  in  common,  and  another  moiety  under  the 
other.  In  case  of  a  distress  and  replevin,  therefore,  there  must  haye  been  sepa- 
rate aT(Twries.  The  damages  which  the  statute  gives,  being  a  compensation 
for  rent,  ought  to  stand  on  the  same  footing  as  rent  itself;  and  if  the  plaintifis 
could  neither  avow  jointly  nor  sue  jointly  m  debt  for  rent,  so  neither  can  they 
sue  jointly  for  that  which  stands  in  the  place  of  rent.  Further  than  this,  par- 
ties caunot  join  in  an  action  for  damages,  unless  the  damages  when  recovered 
would  accrue  to  them  jointly.  But  now  can  two  tenants  in  common  have  a 
joint  interest  in  the  proceeds  of  several  demises  ?  Suppose,  after  the  double 
value  had  accrued,  one  of  the  two  were  to  die :  his  share  in  the  damages  would 
go  one  way,  and  his  share  in  the  land  another  :  the  damages  to  his  executpr, 
the  land  to  his  heir.  Cutting  v.  Derby  2  W.  Blk.  1077,  affords  an  illustration 
of  the  principle,  where,  in  action  for  double  value  by  one  tenant  in  common, 
the  court  said,  '<  Where  one  certain  injury  is  done  to  both  tenants  in  common 
they  shall  have  one  certain  remedy ;  but  when  the  injury  is  separate  they  may 
have  several  actions." 

It  is  true  that  that  case  does  not  go  the  length  of  saying  that  the  tenants  in 
r*71dl  ^^"^"^^^  ^^^  sever,  only  that  *they  may :  but  it  shows  clearly  that  they 
>-        ^  have  several  interests  in  their  share  of  the  damages. 

Park,  J.,  and  Gasblee,  J.,  concurred. 

BosANQUET,  J.  I  am  ot  the  same  opinion  :  and  we  are  borne  out  by  the  lan- 
guage of  the  statute  4  G.  2,  o.  28,  s.  1,  which  enacts,  ''that  in  case  any  tenant 
shall  wilfully  hold  over  any  lands,  tenements,  or  hereditaments  after  the  deter- 
mination of  such  term  or  terms,  aud  after  demand  made,  and  notice  in  writing 
given,  for  delivering  the  possession  thereof,  by  his  or  their  landlords  or  lessors,  or 
the  person  or  persons  to  whom  the  remainder  or  reversion  of  such  lands,  tenements, 
or  hereditaments  shall  belong,  his  or  their  agents  thereunto  lawfully  authorized, 
then  and  in  such  case  such  person  or  persons  so  holding  over  shall,  for  and 
during  the  time  he,  she,  and  they  shall  so  hold  over,  or  keep  the  person  or  per- 
sons entitled  out  of  possession  of  the  said  lands,  tenements,  and  hereditaments 
as  aforesaid,  pay  to  the  person  or  persons  so  kept  out  of  possession,  their  exe- 
cutors, administrators,  or  assigns,  at  the  rate  of  double  the  value  of  the  lands.'' 

According  to  the  declaration,  the  two  undivided  moieties  of  this  property 
were  so  demised  that  the  defendants  held  one  undivided  moiety  under  one  of  the 
plaintiffs,  and  the  other  undivided  moiety  under  his  co-tenant.  There  were  in 
fact  two  separate  reversions.  Now  it  is  clear  the  statute  only  contemplated  the 
case  of  one  entire  reversion. 

Judgment  for  defendants. 


[*720]  *GRIFFITH'S  Fine.    May  8, 12. 

Passing  of  fine  after  death  of  oonnsee. 

Two  of  the  conusors  in  this  fine  lived  in  India ;  the  third  in  Wiltshire,  where 
his  conusance  was  taken  April  4, 1835. 

The  conusee,  however,  had  died,  the  29th  of  March,  though  his  death  was  nn- 
known  to  the  third  conusor  on  the  4th  April,  1835 ;  and  the  statute  for  the  abo> 
lition  of  fines,  3  &  4  W.  4,  c.  74,  came  into  operation  after  sending  out  the 
dedimvs  to  India,  and  before  its  return. 

The  fine  was  levied  to  enable  the  conusee  to  sell  some  property  in  execution 
of  the  trusts  in  a  will. 

Under  these  circumstances,  the  Court,  on  the  application  oi Merewether^  Serjt., 
allowed  the  fine  to  pass  as  to  the  two  conusors  in  India. 
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ARATNE  V.  LLOYD.  May  9. 

Ko  ral«  for  interpleftding  wOl  be  granted  after  rait  has  been  stayed  bj  injanetion. 

A  BUI«B  liad  been  obtained  in  this  cause,  calling  on  certain  persons  to  int«r- 
plead,  but  it  appearing  that  the  Court  of  Chancerj  had  stayed  the  suit  by  an  in- 
janetion on  the  16th  of  April,  the  rule  for  interpleading  was 

Discharged.^ 
Wigktman  and  Ociquhon  in  support  of  the  rule. 
Aukerley,  Serjt,  contrk. 

s  Bee  Storgess  v.  Glande  1.  DowL  Pr.  G.  605. 


^  *BOUEDBAUX  v.  ROWB.     May  9.  [<721] 

A  eommlBsion  to  examine  witnesses  maj  be  granted  for  the  trial  of  an  issne  directed  bj 

the  Court  of  Chancery. 

Spankie,  Seijt.,  haying  obtained  a  rule  nisi,  for  a  commission  to  examine 
witnesses  in  this  cause, 

W.  H.  WatBon  opposed  it,  on  the  ground  that  this  was  not  in  the  language 
of  the  statute  which  authorizes  such  commissions,  '^  an  action  pending*'  in  this 
Court,  but  an  issue  out  of  Chancerj  which  was  ordered  to  be  tried  here ;  and 
that  therefore  the  application  for  a  commission  should  have  been  made  to  the 
Court  of  Chancerj. 

Sed  per  Curiam,  An j thing  which  affects  the  circumstances  of  the  trial  is 
the  proper  subject  of  application  here.  Rule  absolute. 


KELCET,  Assignee  of  FORDRED,  an  Insolvent,  v.  MINTER  and 
Another.     May  9. 

A  sale  of  the  goods  of  an  insolvent  nnder  a  fi.  fa.,  issued  npon  a  warrant  of  attorn^ 
given  by  the  insolvent,  is  invalid  if  it  take  place  after  the  commencement  of  the  in- 
8oWent*B  imprisonment,  notwithstanding  the  goods  may  have  been  seized  under  the 
writ  before  the  imprisonment. 

To  trover  by  the  assignee  of  William  Fordred,  an  insolvent,  the  defendants 
pleaded,  that  before  the  said  William  Fordred  subscribed  his  petition,  to  wit, 
in  or  as  of  Michaelmas  term,  in  the  third  year  of  the  reign  of  our  lord  the  now 
kins,  in  the  Court  of  our  said  lord  the  king  before  the  king  himself,  the  de- 
fendants by  the  consideration  and  judgment  of  the  same  Court,  recovered 
*against  the  said  W.  Fordred  a  certain  debt  of  600^.,  and  also  65s.  r^^ooi 
costs,  which  in  and  by  the  same  Court  were  adjudged  to  them,  with  I-  ^ 
their  assent,  for  the  damages  which  they  had  sustained,  as  well  by  occasion  of 
the  detaining  of  the  said  debt,  as  for  their  costs  and  charges  by  them  about 
their  suit  in  that  behalf  expended,  whereof  the  said  W.  Fordred  was  convicted ; 
as  by  the  record,  &c.,  more  fully  appeared ;  that  the  said  judgment  being  in 
full  force,  and  the  said  debt  and  damage  being  wholly  unpaid,  the  defendants 
for  the  obtaining  satisfaction  thereof,  afterwards  and  before  the  said  W.  Fordred 
subscribed  his  said  petition,  to  wit,  on,  &c.,  aforesaid,  sued  and  proeecnted  oat 
of  the  said  Court  or  our  said  lord  the  king  before  the  king  himself,  a  certain 
writ  of  our  said  lord  the  king,  called  a  fieri  fiicias,  directed  to  the  sheriff  of 
Kent,  by  which  writ  our  said  lord  the  king  commanded  the  said  sheriff  that  of 
the  goods  and  chattels  of  the  said  W.  Fordred  in  the  bailiwick  of  the  said 
sheriff,  he  should  cause  to  be  levied  the  debt  and  damages  aforesaid ;  and  that 
he  should  have  that  money  before  our  said  lord  the  king  at  Westminster,  on 
28d  of  January,  in  the  said  year  last  aforesaid,  to  render  to  them  for  their  debt 
and  damages  aforesaid,  and  that  the  said  sheriff  should  then  have  there  that 
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writ :  which  writ  afterwards  and  before  the  delivery  thereof  to  the  said  sheriff, 
as  thereinafter  mentioned,  and  before  the  said  W.  Fordred  subscribed  his  said 
petition,  to  wit,  on,  &c.,  was  duly  endorsed  to  levy  444^.  Is.  Id,,  besides  sheriff's 
poundage,  officers'  fees,  and  all  other  incidental  expenses ,  and  which  writ  after- 
wards and  before  the  return  thereof,  and  before  the  said  W.  Fordred  subscribed 
his  said  petition,  to  wit,  on,  &c.,  was  delivered  to  one  D.  G.  James,  Esq.,  then 
being  sheriff  of  the  said  county,  to  be  executed ;  by  virtue  of  which  writ  the 
said  D.  G.  James  so  being  such  sheriff  as  aforesaid,  afterwards  and  before  the 
P^-^Q-i  said  W.  Fordred  so  subscribed  his  said  ^petition,  to  wit,  on^  &c.,  seized 
I-  ^  and  took  the  goods  and  chattels  in  the  declaration  mentioned,  for  the 
purpose  of  levying  the  moneys  by  the  endorsement  directed  to  be  levied; 
which  seizure  and  taking  under  the  said  writ,  were  the  same  conversion  and 
disposition  as  in  the  declaration  mentioned ;  and  that,  the  defendants  were 
ready  to  verify. 

Replication.  That  before  the  said  judgment  in  the  plea  mentioned  was  re- 
covered against  the  said  W.  Fordred  by  the  defendants,  to  wit,  on  the  9th  of 
January,  1833,  the  said  W.  Fordred  executed  a  certain  warrant  of  attorney, 
directed  and  addressed  to  one  James  Boxer  and  one  Holden  Walker,  described 
as  two  of  the  attorneys  of  his  Majesty's  Court  of  E.  B.  at  Westminster,  jointly 
and  severally,  or  to  any  other  attorney  of  the  same  Court ;  and  thereby,  amongst 
other  things,  desired  and  authorized  them,  the  attorneys  therein  named,  or  any 
one  of  them,  or  any  other  attorney  of  the  same  Court  of  K.  B.  aforesaid,  to 
appear  for  him  the  said  W.  Fordred  in  the  said  Court  as  of  Michaelmas  term 
then  last,  Hilary  term  then  next,  or  any  other  subsequent  term,  and  then  to 
receive  a  declaration  for  him  in  action  of  debt  for  600^.  for  money  borrowed,  at 
the  suit  of  John  Minter  and  Richard  Hobday  the  defendants  in  the  present 
suit ;  and  thereupon  to  confess  the  same  action,  or  else  to  suffer  a  judgment  by 
nil  dicit,  or  otherwise,  to  pass  against  him  in  the  same  action,  and  to  be  there- 
upon forthwith  entered  up  against  him  of  record  of  the  said  Court  for  the  said 
sum  of  600/.,  besides  costs  of  suit ;  as  by  the  said  warrant  of  attorney  remain- 
ing of  record  in  the  said  Court  of  our  said  lord  the  king  before  the  king  him- 
self, reference  being  thereunto  had,  would  amongst  other  things  more  fully 
appear :  that  the  said  judgment  in  the  plea  mentioned  was  afterwards,  to  wit, 
on,  &c.,  obtained  upon  the  said  warrant  of  attorney ;  and  the  said  writ,  in  the 
r*7241  ^^^^  P^^  mentioned,  was  issued  upon  the  said  judgment  *so  obt-ained 
I-  -^  as  aforesaid  :  that  the  imprisonment  of  the  said  W.  Fordred,  from 
which  he  was  so  discharged  as  in  the  declaration  mentioned,  commenced  on  the 
8th  of  February,  1833  ;  and  that  the  said  goods  and  chattels  in  the  declaration 
mentioned,  which  had  theretofore  been  so  seized  and  taken,  as  in  the  plea  men- 
tioned, were  sold  under  the  said  writ  so  issued  and  judgment  so  obtained  as 
aforesaid,  after  the  commencement  of  the  imprisonment  of  the  said  W.  Fordred 
as  aforesaid,  contrary  to  the  true  intent,  meaning,  and  |irovisions  of  the  statute, 
in  that  case  made  and  provided ;  and  that,  the  plaintiff  was  ready  to  verify,  &o. 

Rejoinder.  That  before  and  at  the  time  of  the  executing  of  the  said  war- 
rant of  attorney,  the  said  W.  Fordred  was  indebted  to  the  derendants  in  a  large 
sum  of  money,  exceeding  the  sum  for  which  the  said  warrant  of  attorney  was 
so  given,  and  for  which  the  said  execution  so  issued  as  aforesaid,  and  exceeding 
the  value  of  the  said  goods,  chattels,  and  effects,  to  wit,  the  sum  of  600/.  That 
the  said  W.  Fordred,  being  so  indebted  as  aforesaid,  the  defendants  required 
the  said  W.  Fordred  to  pay  them  the  said  sum  of  money,  or  to  give  them  secu- 
rity for  the  same  by  a  warrant  of  attorney  to  confess  judgment  for  the  said 
sum  of  600/. ;  and  threatened  the  said  W.  Fordred  to  sue  him  for  the  same, 
unless  he  would  make  such  payment,  or  give  such  security :  Whereupon  the 
said  W.  Fordred,  for  the  purpose  of  avoiding  such  suit,  and  yielding  to  the  re- 
quest and  importunities  of  the  defendants  in  that  behalf,  involuntarily  and  by 
such  compulsion  as  aforesaid,  executed  the  said  warrant  of  attorney  as  a  seon- 
rity  to  the  defendantSi  for  the  sum  of  money  so  due  and  owing  to  them  as  afore- 
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said,  and  which  sum  of  money  at  the  time  of  the  alleged  finding  and  oonyerrion 
of  the  said  goods,  chattels,  and  effects  was,  and  remained  dae  and  owing  from 
the  said  W.  Fordred  to  the  defendants ;  and  still  was  in  *arrear  and  1^7251 
unpaid  to  the  defendants ;  and  that,  they  were  ready  to  yerify.  ^        ^ 

Demurrer  and  joinder. 

Bayley,  in  support  of  the  demurrer. 

The  rejoinder  tenders  an  immaterial  issue,  and  does  not  answer  the  material 
fact  alleged  in  the  replication — namely,  that  the  sale  did  not  take  place  until 
after  the  commencement  of  the  insolvent's  imprisonment.  The  7  Gko.  4,  c.  67, 
8. 34,  enacts,  ''  that  in  all  cases  where  any  prisoner  who  shall  petition  the  Court 
for  relief  under  this  act,  shall  have  executed  any  warrant  of  attorney  to  confess 
judgment,  or  shall  have  given  any  cognovit  actionem,  whether  for  a  valuable 
consideration  or  otherwise,  no  person  shall,  after  the  commencement  of  the  im- 
prisonment of  such  prisoner,  avail  himself  or  herself  of  any  execution  issued  or 
to  be  issued  upon  any  judgment  obtained  or  to  be  obtained  upon  such  warrant 
of/ attorney  or  cognovit  actionem,  either  by  seizure  and  sale  of  the  property  of 
such  prisoner,  or  any  part  thereof,  or  by  sale  of  such  property  theretofore  seised, 
or  any  part  thereof,  but  that  any  person  or  persons  to  whom  any  sum  or  sums 
of  money  shall  be  due  in  respect  of  any  such  warrant  of  attorney  or  cognovit 
actionem,  shall  and  may  be  a  creditor  or  creditors  for  the  same  under  this  act." 

Manning^  contr^.  If  the  defendants  had  been  the  party  who  sold  the  goods, 
the  objection  raised  on  the  part  of  the  plaintiff  might  have  some  weight ;  but 
the  only  conversion  which  the  defendants  admit  on  their  plea,  and  for  which 
they  are  responsible,  is  the  seizure  of  the  goods  under  the  writ  before  the  in- 
solvent's imprisonment.  It  was  the  sheriff's  duty  to  have  sold  the  goods  at 
once,  and  had  he  done  so,  no  question  could  have  arisen.  He,  perhaps,  may  be 
liable  to  an  action  at  the  suit  of  the  ^plaintiff,  Notley  v.  Buck,  8  B.  '&  r^yngn 
C.  160,  but  the  defendants  discharged  themselves  from  any  claim,  by  ^  ^ 
showing  a  seizure  under  execution  for  a  bon&  fide  debt,  prior  to  the  insolvent's 
imprisonment.  For  aught  that  appears  to  the  contrary,  the  money  produced 
by  the  sale  may  be  now  in  the  sheriff's  hand,  awaiting  the  direction  of  the 
Court  as  to  its  distribution.  ^ 

TiNDAL,  C.  J.  In  Notley  v.  Buck  it  was  expressly  averred  in  the  pleadings 
that  the  sheriff  had  notice  of  the  bankruptcy :  he,  therefore,  was  plainly  a 
wrong-doer ;  and  though  the  Court  did  not  say  that  an  action  would  lie  against 
the  execution  creditor,  yet,  on  general  principles,  where  a  thing  is  done  through 
the  procurement  of  another,  the  procurer  is  as  much  liable  as  the  agent.  The 
sheriff  and  his  employer  sail  in  the  same  boat.  In  the  language  of  the  writ, 
the  sheriff  is  to  make  the  debt;  it  must  be  presumed  that  things  proceed  in 
their  ordinary  course,  and  that  when  the  sheriff  has  sold  the  goods,  he  has  paid 
over  the  money  to  the  execution  creditor.  Besides,  the  replication  here  allies 
that  the  sale  took  place  by  the  authority  of  the  defendants.  The  case,  there- 
fore, seems  to  me  to  be  bronght  within  the  meaning  of  the  statute ;  a  sale  of 
goods  after  the  imprisonment  of  the  insolvent^  upon  process  which  issued  before. 

The  other  Judges  concurred.  Judgment  for  the  plaintiff. 


♦WATSON  V.  MASKELL.  [n27] 

Upon  setting  off  one  judgment  against  another,  subject  to  the  attorney's  lien,  that  lien 
mast  be  taxed  as  between  attorney  and  client. 

Upon  a  rule  for  setting  off  the  amount  of  a  judgment  obtained  by  one  of 
these  parties,  against  the  amount  of  a  judgment  obtained  by  the  other,  the 
Court  having  decided  that  the  set  off  could  only  bo  allowed  subject  to  the  lien 
t)f  Watson's  attorney  for  his  costs  in  the  particular  cause, — see  ant^,  p.  866, — 

A  qnestion  now  arose  whether  this  lien  was  to  be  enforced  to  the  amount  of 
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the  attorneys'  costs  as  between  attorney  and  elient,  or  only  to  the  amount  of  his 
costs,  as  they  would  be  taxed  between  party  and  party. 

By  rule  93,  Hil.  2  W.  4,  ''  no  set-off  of  damages  or  costs  between  parties 
shall  be  allowed  to  the  prejudice  of  the  attorney's  lien  for  costs  in  the  particu- 
lar suit  against  which  the  set-off  is  sought,  provided,  nevertheless,  that  in- 
terlocutory costs  in  the  same  suit,  awarded  to  the  adverse  party,  may  be  de- 
ducted." 

Eum/rey  contended  that  under  this  rule  the  lien  must  be  calculated  as 
between  attorney  and  client.  There  are  many  expenses  which  an  attorney 
would  be  authorised  and  bound  to  incur  for  his  client,  and  which  his  client 
would  be  bound  to  repay,  which,  nevertheless,  could  not  be  allowed  on  taxing 
costs  as  between  party  and  party ;  as  payments  for  stamps ;  for  the  extra  costs 
of  an  outlawry,  Jenkins  v,  Biddulph,  4  Bingh.  160 ;  special  retainers,  and  the 
like ;  the  set-off  in  this  case,  therefore,  would  be  to  the  prejudice  of  the  attor- 
ney, if  he  were  not  allowed  to  enforce  his  lien  to  the  amount  of  his  costs  as 
between  attorney  and  client. 

r*7281  ^^^^^'tt'^)  Seijt.,  and  Hayes^  contrk.  Under  this  rule  the  attorney 
I-  -'can  only  retain  his  costs  as  between  party  and  party.  The  law  does  not 
recognise  extra  costs :  Sinclair  v,  Eldred,  4  Taunt.  7 ;  Hathaway  v.  Barrow,  1 
Gampb.  151 ;  Webber  v.  Nicholas,  1  By.  &  Moo.  419 ;  Hodses  v.  Earl  of  Litch- 
field, Ant^,  500;  and  it  would  be  a  sreat  hardship  to  make  the  adverse  party 
pay  indirectly,  through  an  attorney's  Tien,  costs  which  he  could  not  be  called  on 
to  pay  directly.  No  case  has  decided  that  an  attorney  can  recover  such  extra 
costs  against  his  client,  much  less  that  he  can  retain  them  against  an  adverse 
party. 

TiNDAL,  G.  J.  The  question  is,  whether,  upon  the  proper  interpretation  of 
the  rule  of  Hil.  2  W.  4,  an  attorney,  upon  a  set-off  of  judgments  between  con- 
flicting parties,  is  entitled  to  assert  his  lien  on  the  judgment  in  favor  of  his  own 
client,  to  the  extent  of  his  bill  of  costs,  as  between  him  and  his  client,  or  to 
the  e'xtent  only  which  his  client  could  call  on  the  opposite  party  to  pay  it. 

The  question  involves  two  propositions :  first,  what  was  the  extent  of  the  lien 
before  the  new  rule  ]  secondly,  supposing  the  lien  to  have  formerly  included  the 
costs  in  question,  whether,  if  they  were  now  to  be  refused,  the  set-off  in  the 
preseot  case  would  not  be  allowed  to  the  prejudice  of  that  lien,  within  the 
meaning  of  the  new  rule. 

Now,  although  there  may  be  no  express  decision  on  the  point,  it  has  always 
been  considered  that  an  attorney's  lien  on  his  client's  papers  has  been  to  the 
extent  of  his  bill,  subject  to  be  taxed  as  between  attorney  and  client :  and  that, 
not  only  for  his  bill  of  costs  in  a  suit,  but  for  any  other  demand,  as  charges  for 
r*7291  ^'^'Q^^J^Q^'^QS  >^^  ^^®  1^^®'  8o  with  respect  to  judgments ;  on  *reoeiv- 
■-  -'  ing  the  amount  payable  to  his  client,  the  attorney  has  always  been 
allowed  to  retain  all  expenses  incurred  by  him  in  the«oonduct  of  the  suit,  as 
well  as  his  charges  for  professional  attendance ;  and  there  is  no  decision  by 
which  he  is  limited  to  the  amount  that  would  be  taxed  as  between  party  and 
party. 

If  that  were  the  practice  before  Hil.  2  W.  4,  surely  it  would  be  to  the  pre- 
judice of  the  attorney  now  to  limit  his  lien  to  the  costs  taxable  as  between  party 
and  party.  I  can  put  no  other  construction  on  the  rule ;  and  I  think,  therefore, 
before  one  of  these  payments  can  be  set  off  against  the  other,  Watson's  attorney 
must  be  allowed  so  much  as  shall  be  found  due  to  him  upon  taxation  of  costs,  as 
between  attorney  and  client. 

Park,  J.,  and  Gaselee,  J.,  concurred. 

BosANQUET,  J.  The  object  of  the  rule  was,  that  the  attorney  should  be  in 
the  same  situation  as  if  the  money  due  on  the  judgment  were  in  his  hands.  And 
according  to  the  language  of  Lord  Mansfield,  the  attorney's  lien  is  for  his  bill 
of  costs.  Bale  for  allowing  the  lien  accordingly. 
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DOE  dem.  SMITH  v.  GLENFIELD.    May  12. 

The  copyhold  property  of  an  inBoWeiit  debtor  Teste  in  hie  assignee  by  Tirtae  of  the  as- 
signment, under  7  Q.  4,  c.  67,  s.  11,  without  entry  on  the  court  rolls. 

This  ejectment  was  broaght  on  the  demise  of  the  assignee  of  an  insolyent 
debtor  for  some  copyhold  property,  and  a  yerdict  was  found  for  the  plaintiff. 

*The  transfer  to  the  assignee  having  been  entered  only  on  the  minutes  r^^on-i 

of  the  steward,  and  not  on  the  court*roll,  ■-        -■ 

Tal/ourd,  Serjt.,  pursuant  to  leave  reserved  at  the  trial,  obtained  a  rule  nisi 

to  set  aside  the  ve]^dict  and  enter  a  nonsuit,  on  the  ground  that  the  lessor  of  the 

plaintiff  had  no  legal  title  till  his  name  was  entered  on  the  court-roll. 

Scrtven,  Serjt.,  and  R.  F.  Richards  showed  cause. 

The  title  of  the  assignee  of  an  insolvent  to  copyhold  property,  is  complete  by 
the  assignment  pursuant  to  sect.  11  of  7  G.  4,  c.  57.  It  is  not  necessary  that 
he  should  incur  the  expense  of  a  fine  for  admission ;  and  it  is  only  when  he  seeks 
to  sell  the  property  that  he  is  required  by  sect.  20  to  enter  his  name  on  the  rolls 
of  the  manor. 

However,  if  an  entry  were  necessary  to  give  him  a  legal  title,  the  entry  on 
the  steward's  minutes  is  the  original,  and  of  more  authority  than  the  entry  on 
the  court-roll.     Doe  v.  Calloway,  6  B.  &  G.  484. 

The  Court  Baron  is  an  inferior  court ;  and  in  an  inferior  court  the  minutes  are 
of  more  authority  than  the  rolls  themselves.  Rex  v.  Hains,  Comb.  337 ;  Fisher 
V,  Lane,  2  W.  Bl.  834. 

Tal/ourd,  The  lord  of  the  manor  cannot  be  deprived  of  his  fine  on  a  transfer 
unless  by  express  enactment;  and  when  the  statute  says,  sec.  11,  the  property 
shall  vest  in  the  assignee,  the  legislature  must  have  meant  that  it  should  vest 
according  to  the  usual  forms  of  proceeding,  that  is,  by  procuring  the  proper 
entry  on  the  court-roll.  And  that  course  was  always  pursued  under  the  bank- 
rupt law,  till  6  Q,  4,  o.  16,  rendered  it  unnecessary. 

*TiNDAL,  C.  J.  As  a  general  rule  it  is  clear  that  the  legal  estate  in  pic7Qin 
a  copyhold  cannot  be  passed  without  surrender.  The  question  is,  whether  >-  '  -I 
a  statutory  title  may  not  be  conferred  without  that  formality.  Looking  to  the 
11th  section  of  7  G.  4,  o.  57, 1  think  that  such  is  the  effect  and  operation  of 
that  statute ;  it  enacts  that  the  prisoner  shall,  at  the  time  of  subscribing  his 
petition,  duly  execute  a  conveyance  and  assignment  to  the  provisional  assignee 
of  the  court,  in  such  form  as  is  to  that  act  annexed,  of  the  estate,  right,  title, 
interest,  and  trust  of  such  prisoner,  in  and  to  all  the  real  and  personal  estate 
and  effects  of  such  prisoner ;  "  which  conveyance  and  assignment  so  executed  as 
aforesaid,  in  form  as  aforesaid,  shall  vest  all  the  real  and  personal  estate  and 
effects  of  such  prisoner,  and  all  such  future  real  and  personal  estate  and  effects 
as  aforesaid,  of  every  nature  and  kind  whatsoever,  and  all  such  debts  as  afore- 
said, in  the  said  provisional  assignee." 

These  are  words  which  must  of  necessity  vest  every  kind  of  property  in  the 
assignee;  and  that  is  rendered  more  clear  by  sec.  20,  which  enacts,  ''  that  in 
case  such  prisoner  shall  be  entitled  to  any  copyhold,  or  customary  estate,  the 
conveyance  and  assignment  by  such  provisional  assignee  to  such  assignee  or  as- 
signees as  aforesaid  shall  be  entered  on  the  court  rolls  of  the  manor  of  which 
4such  copyhold  or  customary  estate  shall  be  holden,  and  thereupon  it  shall  be 
lawful  for  such  assignee  or  assignees  to  surrender,  or  convey  such  copyhold  or 
customary  estate  to  any  purchaser  or  purchasers  of  the  same,  from  such  assignee 
or  assignees  as  the  said  Court  shall  direct." 

Unless  it  were  assumed  that  the  assienment  carries  the  copyhold  estate,  why 
should  a  surrender  be  necessary  when  the  assignee  proposes  to  proceed  to  a  sale  ? 
It  seems  to  me  that  the  statute  has  effected  a  new  mode  of  transfer,  and  has 
rendered  a  surrender  necessary  only  *in  the  case  in  which  the  assignee  p|t7QQi 
proposes  to  effect  a  sale.  The  object  of  that  is,  that  the  title  of  the  pur-  ^  -I 
chaser  may  appear. 
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Park,  J.  I  am  of  the  same  opinion.  The  language  of  sect.  11  is  very  gene- 
ral. The  provisional  assignee  is  ordered  to  convey  to  the  permanent  assignee^ 
and  yet,  if  the  argument  for  the  defendant  were  well  founded^  the  legal  estate 
would  still  remain  in  the  insolvent. 

Ga8£LE£,  J.  Looking  to  the  period  at  which  the  assignment  to  the  provi- 
sional assignee  is  to  he  made,  it  is  clear  that  nothing  more  than  the  assignment 
is  necessary  to  pass  the  estate ;  for  it  is  provided,  that  <<  in  case  the  petition  of 
any  such  prisoner  shall  he  dismissed  by  the  said  Court,  such  conveyance  and 
assignment  shall,  from  and  after  such  dismission,  be  null  and  void  to  all  intents 
and  purposes."  And  if  the  assignment  of  itself  did  not  pass  the  property,  but 
an  entry  on  the  rolls  were  also  necessary,  the  legislature  must  have  gone  on  to 
direct  that  in  case  of  dismissal  of  the  petition,  every  surrender  entered  on  the 
rolls  should  be  set  aside.  On  the  contrary,  it  is  only  in  sect.  20  provided  for 
the  first  time,  that  an  entry  shall  be  made  on  the  roll  for  the  purpose  of  sale. 

Bo8ANQU£T,  J.  Nothing  can  be  more  general  than  the  language  of  sec.  11, 
nhich  enacts,  **  That  such  prisoner  shall,  at  the  time  of  subscribing  the  said  pe- 
tition, duly  execute  a  conveyance  and  assignment  to  the  provisional  assignee  of 
the  said  court,  in  such  form  as  is  to  this  act  annexed,  of  the  estate,  right,  title, 
interest,  and  trust  of  such  prisoner,  in  and  to  all  the  real  and  personal  estate 
and  effects  of  such  prisoner ;  which  conveyance  and  assignment  so  executed  as 
aforesaid,  in  form  as  aforesaid,  shall  vest  all  the  real  and  personal  estate  and  ef- 
ri^^oo-]  ^^^  of  such  prisoner,  and  all  such  future  *real  and  personal  estate  and 
I  -1  effects  as  aforesaid,  of  every  nature  and  kind  whatsoever,  and  all  such 
debts  as  aforesaid,  in  the  provisional  assignee.''  No  entry  on  the  roll  therefore 
is  necessary  to  vest  the  estate  in  the  provisional  assignee.  Then  by  sec.  19,  the 
same  language  is  used,  with  regard  to  the  transfer  from  him  to  the  permanent 
assignee — '<  And  when  such  assignee  or  assignees  shall  have  signified  to  the 
said  court  his  or  their  acceptance  of  the  said  appointment,  the  estate,  effects, 
rights  and  powers  of  such  prisoner,  vested  in  such  provisional  assignee  as  afore- 
said, shall  immediately  be  conveyed  and  assigned  by  such  provisional  assignee 
to  the  said  assignee  or  assignees,  in  trust  for  the  benefit  of  such  assignee  or  as- 
signees, and  the  rest  of  the  creditors  of  such  prisoner,  in  respect  of,  or  in  pro- 
portion to  their  respective  debts,  according  to  the  provisions  of  this  act ;  and 
after  such  conveyance  and  assignment  by  such  provisional  assignee,  all  the  estate 
and  effects  of  such  prisoner  shaJl  be,  to  all  intents  and  purposes,  as  effectually 
and  legally  vested  by  relation  in  such  assignee  or  assignees,  as  if  the  said  con- 
veyance and  assignment  had  been  made  by  such  prisoner  to  him  or  them."  So 
that  the  same  property  which  passed  to  the  provisional  assignee,  passes  from 
him  to  the  permanent  assignee.  Then  comes  sect.  20,  which  provides  for  the 
case  of  sale,  and  enacts,  ''That  the  assignee  or  assignees  of  the  estate  and  effects 
of  any  such  prisoner,  shall,  with  all  convenient  speed,  after  his  or  their  accepting 
such  conveyance  and  assignment  as  aforesaid,  use  his  or  their  best  endeavors  to 
receive  and  get  in  the  estate  and  effects  of  such  prisoner,  and  shall  with  all  eon* 
venient  speed  make  sale  of  all  such  estate  and  effects." 

It  is  only  necessary  to  establish  the  derivative  title  of  the  purchaser  that  the 
entry  should  be  made,  but  not  for  the  title  of  the  assignee. 

Bule  discharged. 


[*734]  *Ex  parte  SWIFT.  May  12. 

An  attorney  having  through  inadvertence  omitted  to  inscribe  his  name  on  the  roll  of 
attorneys,  although  he  had  observed  every  other  formality  necessary  for  his  admittance, 
the  court  refased  to  enter  it  nunc  pro  tunc  to  defeat  an  action  for  penalties  incurred 
by  the  omission. 

An  action  having  been  brought  against  Swift  for  penalties  incurred  under  2 
O.  2,  0.  28,  for  practising  as  an  attorney  in  this  court,  without  having  had  his 
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name  duly  entered  on  the  roll  of  attorneys  (see  ante^  p.  62,  Hamphreys  v. 
Harvey), 

RobinMon,  on  the  part  of  Swift,  moved  that  the  entry  might  be  made  none 
pro  tanc,  as  of  Trinity  term,  1833. 

The  applicant  had  complied  with  all  the  forms  necessary  to  entitle  him  to 
practice,  except  the  mere  entry  on  the  roll ;  that  entry  had  been  omitted  by  in- 
advertence, at  most,  in  the  applicant,  if  not  by  an  oversight  of  the  officers  of 
the  court ;  the  applicant  had  suffered  by  the  loss  of  his  cost«  in  Humphreys  v. 
Harvey ;  and  he  was  now  sued  for  penalties  in  the  name  of  the  clerk  of  the  at- 
torney who  had  deprived  him  of  his  costs  upon  this  technical  objection.  It  was 
true  that  compliance  with  this  application  might  deprive  the  suing  party  for  penalties 
of  an  advantage  he  expected  to  obtain ;  but  that  objection  applied  to  every  case 
of  amendment  which,  in  furtherance  of  justice,  was  always  permitted,  as  to  mat- 
ters of  form,  even  at  the  latest  stage  of  proceeding.  Mellish  v.  Richardson,  7 
B.  &  C.  819.  The  enrolment  of  admission  was  no  more  than  the  record  of  ad- 
mission :  and  as  the  applicant  was  admitted  in  Trinity  term,  1833,  the  record 
might  be  made  up  now.  In  Ex  parte  Fry,  3  Dowl.  Pr.  C.  338,  where  no  penal 
action  was  pending,  the  Court  made  the  entry  on  the  roll  some  time  after  ad- 
mission. 

*TiNDAL,  C.  J.  I  fear  we  have  no  authority  to  accede  to  the  present  ptcyof^i 
application.  If  the  interests  of  another  party  had  not  been  involved,  L  '  J 
we  might  have  lent  our  aid  to  the  applicant,  to  release  him  from  future  embar- 
rassment ;  but  here  we  are  required  by  our  own  act  to  arrest  an  action  already 
commenced.  That  is  going  further  than  we  feel  authorized  to  do.  The  power 
of  entering  judgments  nunc  pro  tunc  is  always  exercised  subject  to  the  rights 
of  third  persons :  as,  in  the  case  of  executors,  it  is  so  exercised  as  not  to  inter- 
fere with  intervening  payments. 

The  rest  of  the  Court  concurred. 

Bule  refused. 

MATTHEWS  v.  SWIFT.    May  IS. 

(See  the  preceding  case.)     Bat  in  such  action  they  also  reftued  to  allow  plaintiff  to 
amend  after  special  demurrer. 

The  defendant  having  demurred  specially  to  the  plaintiff's  declaration,  in  a 
penal  action  commenced  against  the  defendant  in  Hilary  term,  on  the  statute  5 
G.  2,  c.  23,  for  practising  as  an  attorney  without  being  duly  enrolled, — (see  the 
preceding  case), — 

Bompcu,  Seijt.,  on  the  part  of  the  plaintiff,  obtained  a  rule  nisi  for  leave  to 
amend. 

Robinson^  who  showed  cause,  contended  that  the  Court  being  aware  of  the 
merits  of  this  case,  from  the  defendant  having  been  the  party  who  was  deprived 
of  his  costs,  in  Humphreys  v,  Harvey,  ant^,  p.  62,  would  not  assist  the  plaintiff 
by  permitting,  in  the  exercise  of  their  discretion,  an  amendment  which  would 
further  no  ends  of  ^justice.  In  the  oondact  of  a  penal  action  the  Courts  pftyogn 
require  great  exactness,  and  will  not  grant  a  new  trial  except  for  misdi-  ■-  -^ 
rection  :  Brook  v.  Middleton,  10  East,  268  ;  Rex  v,  Mann,  4  M.  &  S.  338;  and 
the  plaintiff  was  the  less  entitled  to  indulgence,  as  he  had  delayed  his  action 
from  May,  1834,  when  the  omission  of  the  defendant's  name  on  the  roll  was 
pointed  out,  to  January,  1885.     Ranking  v.  Marsh,  8  T.  R.  30. 

Bompan.  In  the  exercise  of  their  discretion  as  to  amendments,  the  Courts 
are  guided  by  the  rules  of  law,  and  look  upon  all  kinds  of  action  with  equal 
favor.  When  the  legislature  has  determined  that  certain  actions  shall  be 
brought,  it  would  not  advance  the  ends  of  justice,  but  rather  tend  to  defeat 
vested  interests,  if  the  Court  were  to  view  such  actions  with  disfavor,  or  to  look 
to  the  merits  of  the  cause  upon  a  question  of  form.  Accordingly,  amendments 
have  been  allowed  in  penal  actions  even  after  the  time  prescribed  for  suing  has 
expired:  Maddock  v.  Hammet,  7  T.  R.  65;  and  the  similiter  has  been  added. 
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even  after  a  trial :  Rez  v.  Mayor  of  Oramponnd,  7  T.  B.  699.  It  is  true  the 
rigor  with  which  ameDdments  have  been  refused  in  writs  of  right  may  seem  at 
variance  with  the  position  now  contended  for ;  but  that  is  the  only  exception  : 
it  has  never  been  extended  to  penal  actions. 

TiNDAL,  C.  J.  All  the  cases  have  laid  it  down  that  amendments  are  to  be 
made  in  the  discretion  of  the  Court,  and  only  in  furtherance  of  justice.  I  ad- 
mit that  such  discretion  must  be  exercised  according  to  law,  and  that  the  Courts 
oannot  take  up  and  act  upon  an  individual  discretion ;  but  we  have  a  right  on 
such  occasions  to  consider  the  nature  of  the  action,  though  not  to  weigh  *the 
r*7S71  ™®"^^  ^^  ^^®  cause.  Here  the  whole  matter  has  been  before  us  upon 
I-  -^  a  former  occasion ;  and  we  now  find  a  penal  action  brought  upon  that 
which  was  an  omission  by  mere  inadvertence,  and  not  with  any  intention  to 
elude  the  provisions  of  the  statute  on  which  this  plaintiff  seeks  to  recover  a 
penalty.     In  such  an  action  we  are  warranted  in  withholding  leave  to  amend. 

Gaseles,  J.,  concurred. 

Yaughan,  J.  I  cannot  consider  this  an  amendment  in  favor  of  justice.  In 
some  sort  we  have  judicial  notice  of  all  the  circumstances  of  the  cause,  for  they 
were  before  us  in  Humphreys  v.  Harvey,  and  that  through  the  instrumentality 
of  the  party  whose  clerk  now  sues  the  defendant :  it  would  be  a  measure  of 
great  severity  to  assist  in  visiting  the  defendant  with  a  heavy  penalty  for  a  mere 
inadvertence.  If  there  is  to  be  no  difference  as  to  the  exercise  of  the  discre- 
tion to  allow  amendments,  in  different  forms  of  action,  how  is  it  that  they  have 
always  been  refused  in  writs  of  right  ?  If  the  court  is  to  have  any  discretion 
at  all,  I  would  never  consent  to  permit  the  amendment  on  this  occasion. 

BosAMQUST,  J.  It  would  not  further  the  ends  of  justice  if  the  Court  were 
to  allow  the  amendment  now  required.  I  agree,  the  Courts  are  not  to  refuse 
an  amendment  because  they  may  disapprove  of  the  law  which  authorizes  the 
action  in  which  it  is  required  -,  but  that  is  not  the  sround  of  our  refusal  to  com- 
ply with  this  application.  The  circumstances  of  the  case  were  not  such  as  to 
bring  the  defendant  within  the  spirit  of  the  law  on  which  the  plaintiff  sues ; 
and  the  action  is  not  one  in  which  the  plaintiff  has  any  claim  to  be  assisted. 
*  Bule  discharged. 


[*738]  *BBADLEy  v.  MILNES.    May  13. 

Defendant  having  been  arrested  for  66/.,  when  there  was  not  probable  cause  for  arresting 
him  for  more  than  44/.,  the  Court  allowed  him  his  costs  under  48  G.  8,  c.  46. 

The  plaintiff  had  contracted,  at  certain  fixed  prices,  to  do  the  iron-work  of 
four  houses  about  to  be  built  by  the  defendant. 

He  afterwards  agreed  to  do  two  more  at  the  same  price ;  and  subsequently 
did  a  seventh  and  eiffhth  without  coming  to  any  express  agreement. 

It  was  not  clear  whether  the  last  four  were  to  be  paid  for  by  the  defendant 
or  by  one  Ponsford. 

The  defendant  paid  for  the  first  four  according  to  the  contract;  and  the 
plaintiff  sent  in  a  bill  to  Ponsford  charging  him  for  all  the  four  last  according  to 
the  amount  fixed  by  the  contract  with  the  defendant  for  the  four  first. 

Ponsford  hesitating  to  pay,  the  plaintiff  threatened  to  arrest  the  defendant 
for  the  expense  of  the  last  four  houses,  estimated  according  to  measure  and 
value,  and  not  according  to  the  contract  for  all  the  first  four,  if  Ponsford  failed 
to  pay  the  bill  sent  in. 

Ponsford  refusing  to  pay,  the  defendant  was  arrested  for  66Z.  16s.  6d.,  being 
the  charge  for  doing  the  four  last  houses,  according  to  measure  and  value. 
Upon  the  trial  of  the  cause  the  jury  gave  a  verdict  for  44/.  4f.  lOe/.,  which 
was  the  amount  of  doing  the  four  according  to  the  terms  of  the  contract. 
Upon  which, 

Atcherl^f  Seijt,  obtained  a  rule  nisi  to  tax  the  defendant  his  coats  under  48 
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0. 8,  0.  46,  as  having  been  arrested  withoat  reasonable  or  probable  cause  for  a 
larger  sum  than  the  plaintiff  knew  to  be  due  to  him. 

*Tal/(mrd,  Seijt.,  and  S.  B.  Harrison,  showed  cause.  r*7391 

The  excess  for  which  the  defendant  was  arrested  was  not  sufficiently  ^  ^ 
large  to  occasion  any  inconvenience  in  procuring  bail,  or  to  indicate  any  malice 
on  the  part  of  the  plaintiff.  As  there  was  no  express  contract  with  respect  to 
two  of  the  houses,  the  pluntiff  might  easily  have  fallen  into  a  mistake. 

Atcherley  and  R,  V.  Richards^  contr^.  The  plaintiff  proceeded  for  the  larger 
amount  without  probable  cause,  for  after  he  had  delivered  a  bill  to  Ponsford^ 
according  to  the  terms  of  the  contract,  it  could  not  have  been  by  mistake  that 
he  claimed  a  larger  amount  of  the  defendant;  and  if  there  were  no  probable 
cause  for  the  excessive  demand,  the  defendant  is  entitled  to  his  costs  whether 
the  plaintiff  were  actuated  by  malice  or  not :  Gomperti  v,  Denton,  1  Gr.  &  Mee. 
207 ;  Donlan  v,  Brett,  10  B.  k  C.  117. 

TiNDAL,  C.  J.  The  only  question  is,  has  it  been  made  dear  to  us  that  the 
plaintiff  had  no  reasonable  or  probable  cause  for  arresting  the  defendant  for  65^ 
16«.  6(f.? 

The  verdict  is  for  44/.  14«.  10^.  Whether  the  larger  or  the  smaller  sum 
were  due,  depends  on  the  question  whether  the  four  houses  in  question  were  to 
be  done  according  to  the  terms  of  a  contract  for  four  others,  or  according  to  mea- 
sure and  value.  Now  it  is  quite  clear  that  two  of  the  four  in  question  were  to 
be  done  according  to  the  first  contract ;  and  even  if  the  remaining  two  were  to 
be  charged  according  to  measure  and  value,  that  would  not  bring  the  plaintiff's 
demand  to  65/.  or  near  it;  the  difference  between  the  contract  and  the  measure 
and  value  charge  upon  the  whole  four  being  more  than  21/.  I  think,  therefore, 
that  there  was  no  reasonable  or  ^probable  cause  for  an  arrest  to  the  r^cr^Q-i 
amount  in  question,  and  consequently  that  this  rule  should  be  made  abso-  ^  ^ 
lute. 

Gasblxe,  J.  I  have  some  doubts  whether  the  plidntiff  considered  he  was 
bound  by  the  terms  of  the  contract  as  to  all  the  eight  houses,  and  should  prefer 
his  entering  a  verdict  with  costs ;  but  as  the  rest  of  the  Court  entertain  a  diffe- 
rent view  of  the  matter,  the  rule  must  be  absolute. 

Yauqhan,  J.  It  is  clear  that  the  plaintiff  arrested  the  defendant  for  the 
larger  amount  because  he  was  irritated  at  Ponsford's  refusal  to  pay  the  smaller. 

BosANQUET,  J.  I  think  it  clear  there  was  no  reasonable  or  probable  cause 
for  an  arrest  to  this  amount.  Bule  absolute. 

It  was  ordered  that  under  this  rule  the  defendant  should  not  have  his  costs  of 
an  unsuccessful  application  for  a  new  trial,  and  that  the  plaintiff  should  not 
have  his  costs  of  resisting  that  application. 


ATKINSON  t;.  BAYNTUN.    May  18. 

The  Court  allowed  defendant  to  amend  his  plea,  after  judgment  on  demurrer,  upon  aa 
affidavit  that  material  facts  had  oome  to  his  knowledge  after  suoh  judgment. 

The  defendant  in  consequence  of  information  acquired  since  the  decision  of 
this  cause,  ant^,  p.  444,  having  procured  an  order  from  a  Judge  at  chambers, 
to  amend  his  fourth  plea,  by  inserting  an  averment  that  the  sum  for  which 
the  second  execution  issued  against  the  ^Mauleys  had  included  the  sum  r«74i-i 
endorsed  on  the  first  writ  of  execution,  L  '     J 

Sir  W,  FoUett  obtained  a  rule  nisi,  to  discharge  the  Judge's  order,  on  the 
ground  that  the  application  to  amend  was  too  late,  and  too  extensive }  sub- 
stituting a  new  plea  rather  than  an  amendment  of  the  old  one. 

Talfourdy  Serjt.,  and  Manning  now  showed  cause  upon  an  affidavit  stating 
that  after  the  argument  of  the  demurrer,  the  plaintiff  had  on  the  29th  of  January 
delivered  to  the  defendant  an  account  of  the  several  sums  received  by  him  on 
account  of  the  mortgage^  and  that  the  defendant,  until  he  received  such  account 
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W88  jgntnraiit  what  suihb  had  heen  received  by  the  plaintiff.  They  referred  to 
the  King  v^  Archbishop  of  York,  1  Adol.  &  Ell.  394,  where  under  a  Judge's 
order,  two  .counts  were  added  in  qnare  impedit,  a  year  after  the  declaration  had 
been  filed ;  and  to  Wood  v.  Plant,  1  Taunt.  44,  where  Mansfield,  C.  J.,  speak- 
ing of  Judge's  orders,  said,  "  The  effect  of  these  orders  was  much  considered  in 
the  case  of  the  King  v.  Wilkes,  4  Burr.  2570.  They  are  as  binding  as  any 
act  of  the  Court,  though  they  are  not  entered  and  made  rules  of  court,  unless 
it  be  necessary  to  enforce  them  by  attachment.'' 

If  the  present  rule  were  made  absolute,  the  defendant  would  have  been 
precluded  by  the  new  rules  of  pleading  from  showing  that  the  plaintiff  had 
no  cause  of  action,  which  he  might  formerly  have  done  under  the  general 
issue. 

Sir  W,  Follett  The  application  to  amend  should  have  been  made  to  the 
Court  at  the  time  of  the  argument. 

r*7421  '^^^  effect  of  the  present  order  is  to  give  the  '^defendant  a  rehearing 
■-  ^  and  enable  him  to  supply  the  defects  of  his  case  after  judgment :  and  the 
amendment  proposed  does  no  more  than  raise  the  same  point  which  has  been 
already  discussed  and  decided. 

TiNDAL,  C.  J.  The  proper  course  has  not  been  taken  in  this  case ;  for  the 
application  to  amend  should  have  been  made  at  the  time  of  the  argument.  But 
the  circumstance  of  the  fact  now  relied  on  having  come  to  the  knowledge  of 
the  defendant  since  judgment  was  given,  seems  to  make  a  difference  in  the 
case. 

If  the  application  had  been  made  at  the  time  of  the  argument,  we  should 
have  allowed  the  amendment ;  and  though  there  is  no  express  decision  on  the 
point,  we  think  it  ought  to  be  allowed  now. 

Qaseleb,  J.,  and  vauohan,  J.,  concurred. 

BosANQUET,  J.  The  Court  does  in  some  cases  allow  amendment  after  argu- 
ment, and  probably  would  have  done  so  here.  I  do  not  approve  of  the  course 
which  has  been  taken,  but  think  that  under  all  the  circumstances,  the  defen- 
dant should  be  allowed  to  amend. 

Rule  to  set  aside  the  Judge's  order  discharged. 

But  the  defendant  to  pay  the  costs  of  the  rule,  as  well  as  of  the  amendment^ 
because  the  application  to  amend  ought  to  have  been  made  to  the  Court. 


r*7i<n     *GHBSON  and  Another,  Assignees  of  DAVID  RANKINE, 
«•  *^^^  a  Bankrupt,  v.  BELL,     itfay  13. 

Held,  that  a  defendant  might  set  off  a  debt  due  to  him  from  a  bankrupt  for  money  lent 
&c.,  against  a  elaim  bj  the  bankrupt's  assignees  on  defendant  for  not  accepting,  pur- 
suant to  agreement,  a  bill  of  exchange  by  way  of  part  payment  for  goods  sold  and 
delivered  bj  the  bankrupt  to  the  defendant. 

The  declaration  stated  that  David  Rankine,  before  he  became  bankrupt,  and 
before  the  making  of  the  promise  of  the  defendant  thereinafter  next  mentioned, 
had  sold  to  the  defendant,  and  the  defendant  had  then  purchased  of  the  said 
D.  Rankine,  divers,  to  wit,  5  butts,  7  hogsheads  and  2  quarter  casks  of  wine, 
and  166  dosen  bottles  of  wine  of  great  value,  at  and  for  certain  prices  or  sums 
of  money,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  535/.  lOs., 
that  the  defendant  had  in  part  payment,  and  on  account  thereof,  accepted  three 
several  bills  of  exchange,  respectively  bearing  date  the  31st  of  October,  1833, 
drawn  by  the  said  D.  Rankine  upon  the  defendant;  to  wit,  a  certain  bill  of  ex- 
change for  the  payment  of  the  sum  of  165/.  3f.  six  months  after  the  date  thereof; 
a  certain  other  bill  of  exchange  for  the  paymentof  the  sum  of  165/.  3f .  nine  months 
after  the  date  thereof;  and  a  certain  other  bill  of  exchange  for  the  payment  of 
the  sum  of  165/.  4f.  twelve  months  after  the  date  thereof:  that  it  was  agreed 
by  and  between  the  defendant  and  the  said  D.  Rankine,  that  the  defendant 
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should  deliver  to  the  said  D.  Rankine  in  farther  payment  and  on  aeeonnt  of  the 
said  sum  of  635^.  10«.,  a  pipe  of  port  wine  Talaed  at  50^.  more  or  less,  aud 
that  any  difference  there  might  then  be  between  the  sum  to  which  the  said 
three  several  bills  of  exchange  so  drawn  upon  and  accepted  by  the  defendant 
and  the  price  of  the  said  pipe  of  port  wine  so  to'  be  delivered  by  him  to  the 
said  D.  Rankine  as  aforesaid  should  amount,  and  the  said  sum  of  535^.  lOi. 
*80  to  be  paid  by  the  defendant  to  the  said  D.  Rankine  for  the  said  first-  r^y^j-i 
mentioned  wines,  as  aforesaid,  should  become  and  be  the  subject  of  ^  -" 
future  arrangement  between  the  defendant  and  the  said  D.  Ruikine :  of  all 
which  premises  the  defendant  had  notice  -,  and  thereupon,  before  the  said  D.  Rankine 
became  bankrupt,  and  also  before  the  said  bill  of  exchange  thereinbefore  firstly 
mentioned  became  due  and  payable  according  to  the  tenor  and  effect  thereof,  to 
wit,  on  the  25th  of  November  in  the  year  aforesaid,  in  consideration  that  the 
said  D.  Rankine,  at  the  request  of  the  defendant,  would  cancel  and  destroy  the 
said  last-mentioned  bill  of  exchange  for  165/.  48.,  and  would  not  require  the 
defendant  to  deliver  the  said  pipe  of  port  wine  according  to  the  said  agreement 
in  that  behalf,  the  defendant  promised  the  said  D.  Rankine  before  he  became 
bankrupt,  to  accept  divers,  to  wit,  three  other  bills  of  exchange  to  be  respeo- 
tively  drawn  by  the  said  D.  Rankine  upon  the  defendant,  to  wit,  a  bill  of  ex- 
change to  bear  date  the  15th  of  November  in  the  year  aforesaid,  for  the  pay- 
ment of  the  sum  of  45/.  three  months  after  the  date  thereof;  another  bill  of 
exchange  to  bear  date  the  25th  of  November  in  the  year  aforesaid,  for  the 
payment  of  the  sum  of  50/.  three  months  after  the  date  thereof;  and  a  third  bill 
of  exchange  for  the  payment  of  the  sum  of  110/.  3f.y  to  be  drawn  at  such 
time  and  to  bear  such  date  as  to  allow  the  defendant  ten  months  for  the  payment 
of  the  said  sum  of  110/.  3s.,  being  the  balance  then  due  and  owing  from  the 
defendant  to  the  said  D.  Rankine  upon  the  account  aforesaid ;  and  to  deliver 
the  said  last-mentioned  three  bills  of  exchange  to  the  said  D.  Rankine  so  ac- 
cepted as  aforesaid,  when  the  defendant  should  be  thereunto  afterwards  re- 
quested. The  plaintiffs  then  averred  that  the  said  D.  Rankine,  confiding  in  the 
said  promise  of  the  defendant,  did  afterwards,  and  before  he  became  bankrupt^ 
*and  also  before  the  said  bill  of  exchange  thereinbefore  firstly  mentioned  r^jAKrt 
became  due  and  payable  according  to  the  tenor  and  effect  thereof,  to  wit,  ^  -■ 
on,  &c.,  cancel  and  destroy  the  last-mentioned  bill  of  exchange  for  165/.  4«.; 
of  which  the  defendant  then  had  notice  :  and  although  the  defendant,  in  part 
performance  of  his  said  promise,  did  afterwards  and  before  the  said  D.  Rankine 
became  bankrupt,  to  wit,  on,  &c.,  accept  the  said  several  bills  of  exchange  for 
the  payment  of  the  said  several  sums  of  45/.  and  50/.,  and  deliver  the  same 
so  accepted  to  the  said  D.  Rankine ;  and  although  the  said  D.  Rankine  did 
afterwards,  to  wit,  on,  &c.,  draw  upon  and  deliver  to  the  defendant  a  certain 
other  bill  of  exchange  at  such  time  and  bearing  such  date  as  would  allow  the 
defendant  ten  months  for  the  payment  of  the  said  balance,  to  wit,  bearing  date 
the  2d  of  January,  1834,  for  the  payment  of  the  said  sum  of  110/.  3«.,  eight 
months  after  the  date  thereof,  and  did  then  request  the  defendant  to  accept  the  said 
last-mentioned  bill  of  exchange,  and  to  deliver  the  same  so  accepted  to  him  the 
said  D.  Rankine ;  and  although  the  plaintiffs,  as  assignees  as  aforesaid,  after- 
wards and  after  the  said  D.  Rankine  became  a  bankrupt,  to  wit,  on  the  Slst 
of  January  in  the  year  aforesaid,  and  afterwards,  did  also  reauest  the  defendant 
to  accept  the  said  last-mentioned  bill  of  exchange,  and  to  deliver  the  same  so 
accepted  to  them  the  plaintiffs  as  assignees  as  aforesaid ;  and  although  the  said 
D.  Rankine  before  he  became  bankrupt,  and  the  plaintiffs,  as  assisneea  as  afore- 
said, since  the  said  D.  Rankine  became  bankrupt,  had  not  nor  had  any  or  either 
of  them  at  any  time  required  the  defendant  to  deliver  the  said  pipe  of  port 
wine  to  the  said  D.  Rankine,  or  to  the  plaintiffs  as  assignees  as  aforesaid,  or  to 
any  or  either  of  them;  yet  the  defendant,  not  regarding  his  said  promise, 
but  contriving  and  wrongfully  intending  to  deceive  and  defraud  the  said  D. 
Rankine  before  he  became  bankrupt,  and  the  plaintifia  aa  assignees  *a8  r^jAfn 
aforesaid,  since  the  bankruptcy  of  the  said  D.  Rankine  in  that  behalf,  ■-        -' 


746]  Gibson  v.  Bell.    E.  T.  1835.  845 

did  not  nor  would  when  he  was  so  requested  as  aforesaid,  or  at  any  time  before 
or  afterwards,  accept  the  said  last-meutioned  bill  of  exchange,  or  deliver  the 
same  so  accepted  to  the  said  D.  Rankine  before  he  became  bankrupt,  or  to  the 
plaintiffs,  as  assignees  as  aforesaid,  or  either  of  them^  since  the  bankruptcy  of 
the  said  D.  Rankine. 

There  was  also  a  count  for  goods  sold  and  delivered ;  for  money  lent ;  for 
money  paid  to  the  use  of  derendant ;  for  money  had  and  received ;  and  for 
money  found  to  be  due  on  an  account  stated. 

The  defendant  pleaded,  first,  that  he  did  not  promise  in  manner  and  form  as 
the  plaintiffs  had  above  complained  asainst  him,  &•! }  and  for  a  further  plea  as 
to  the  first  count  of  the  declaration,  that  before  and  at  the  time  of  the  date  and 
issuing  forth  of  the  fiat  in  bankruptcy  under  and  by  virtue  of  which  the  said 
David  Rankine  was  found  and  adjudged  to  be  such  bankrupt  as  aforesaid,  to  wit, 
on  the  13th  of  January,  1834,  the  said  David  was  indebted  to  the  defendant  in 
800/.  for  money  by  the  defendant  before  then  lent  and  advanced  to  and  paid, 
laid  out,  and  expended  for  the  said  David  at  his  request,  and  for  money  by  the 
said  David  before  then  had  and  received  to  and  for  the  use  of  the  defendant; 
that  the  said  sum  of  money  still  remained  unpaid  and  unsatisfied  to  the  defen- 
dant; and  that  the  defendant  had  not,  when  he  gave  credit  to  the  said  David  in 
respect  of  the  said  sum  of  money  or  any  part  thereof,  notice  of  any  act  of  bank- 
ruptcy by  the  said  David  committed;  which  said  sum  of  money  so  due,  unpaid, 
and  unsatisfied  to  the  defendant  as  aforesaid,  exceeded  any  demand  of  the  said 
David  before  his  said  bankruptcy,  and  of  the  plaintiffs  as  assignees  as  aforesaid, 
since  the  said  bankruptcy  in  respect  of  the  matters  in  the  first  count  alleged; 
P^y^yi  of  all  which  premises  the  plaintiffs  '^had  notice  before  and  at  the  time  of 
I-  -'  the  commencement  of  this  action ;  and  out  of  and  against  which  said 
sum  so  due,  unpaid,  and  unsatisfied  to  the  defendant  as  aforesaid,  the  defendant 
was  ready  and  willing,  and  thereby  offered  to  allow  and  set  off  the  full  amount 
of  6uch  demand ;  and  that^  the  defendant  was  ready  to  verify,  &c.  And  for  a 
further  plea  to  the  said  declaration,  except  so  far  as  related  to  the  said  first 
count,  the  defendant  said  that  before  and  at  the  time  of  the  date  and  issuing 
forth  of  the  fiat  in  bankruptcy  under  and  by  virtue  of  which  the  said  David 
Rankine  was  found  and  adjudged  to  be  such  bankrupt  as  aforesaid,  to  wit,  on, 
&c.,  the  said  David  was  indebted  to  the  defendant  in  800/.  for  money  by  the 
defendant  before  then  lent  and  advanced  to,  and  paid,  laid  out,  and  expended  for 
the  said  David  at  his  request,  and  for  money  by  the  said  David  before  then  had 
and  received  for  the  use  of  the  defendant ;  that  the  said  sum  of  money  still 
remained  wholly  unpaid  and  unsatisfied  to  the  defendant;  and  that  the  defendant 
had  not,  when  he  gave  credit  to  the  said  David  in  respect  of  the  said  sum  ot 
money,  or  any  part  thereof,  notice  of  any  act  of  bankruptcy  by  the  said  David 
committed ;  which  said  sum  of  money  so  due,  unpaid,  and  unsatisfied  to  the 
defendant  as  in  this  plea  aforesaid,  exceeded  the  amount  of  the  moneys  wherein 
the  defendant  was  indebted  to  the  said  David  as  in  the  declaration  in  that  be- 
half mentioned,  or  any  demand  of  the  said  David  before  his  bankruptcy,  and  of 
the  plaintiffs  as  assignees  since  the  bankruptcy  in  respect  of  those  moneys ;  of 
all  which  premises  the  plaintiffs  had  notice  before  and  at  the  time  of  the  com- 
mencement of  this  action,  and  out  of  and  against  which  said  sums  of  money  so 
due,  unpaid,  and  unsatisfied  to  the  defendant  as  aforesaid,  the  defendant  was 
ready  and  willing,  and  thereby  offered  to  allow  and  set  off  the  full  amount  of 
r'f7481  ^^^  ^^^  moneys  wherein  the  defendant  was. '^indebted  to  the  said  David, 
*-  ^  and  of  any  such  demand  as  aforesaid  in  respect  thereof;  and  that,  the 
defendant  was  ready  to  verify,  &o. 

In  the  replication,  the  plaintiffs  joined  issue  on  the  first  plea,  and  demurred 
to  the  second  for  the  following  causes  : — ^That  the  debt  in  that  plea  mentioned 
as  due  to  the  defendant,  and  the  cause  of  action  in  the  first  count  of  the  de- 
claration mentioned,  were  not  mutual  debts  or  mutual  credits  capable  of  being 
set  off  against  each  other;  that  the  cause  of  action  in  that  count  was  not  one 
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to  wbich  a  set-off  could  be  pleaded ;  and  also  that  the  second  plea  was  pleaded 
to  the  first  coant  only  of  the  declaration,  whereas  if  the  cause  of  action  in 
that  count  was  one  to  which  a  set-off  could  be  pleaded,  then  as  the  causes  of 
action  in  the  residue  of  the  declaration  were  also  of  a  kind  to  which  a  set-off 
might  be  pleaded,  a  plea  of  set-off  to  the  first  count  scTerallj,  accompanied  bj 
another  plea  of  set  off  to  the  residue  of  the  declaration  severally,  was  mani- 
festly insufficient,  because  it  amounted  to  no  more  than  that  D.  Rankine  was 
•  indebted  to  the  defendant  to  an  amount  equal  or  greater  than  a  part  of  the 
amount  which  the  plaintiffs  as  assignees  were  entitled  to  claim  of  the  defen- 
dant :  That  the  said  seconcl  plea  tended  to  an  immaterial  and  frivolous  issue, 
and  was  in  that  respect  informal  and  insufficient.     As  to  the  third  plea,  the 

Slaintiffs  replied  that  the  said  David  was  not  before  or  at  the  time  of  the 
ate  or  issuing  forth  of  the  said  fiat  in  bankruptcy,  indebted  to  the  defendant 
in  manner  and  form  as  the  defendant  had  above  in  that  behalf  alleged;  and 
that,  the  plaintiffs  prayed  might  be  inquired  of  by  the  countiy,  &o. 

Stephen^  Seijt.,  in  support  of  the  demurrer. 

First,  the  defendant  cannot  plead  two  set-offs  to  different  parts  of  the  action ; 
the  statute  Q.  2,  gives  the  set-off  as  an  answer  to  the  whole  action,  and  if  it 
were  not  ^pleaded  to  the  whole  the  plaintiff  might  be  tricked.  Suppose  1^740*1 
100/.  to  be  due  to  the  plaintiff  on  one  count,  and  another  100/.  on  a  ^  ^ 
second,  and  suppose  the  plaintiff  to  owe  the  defendant  150/. ;  if  the  defendant 
might  plead  a  set-off  of  150/.  to  the  first  count,  and  the  same  to  the  second 
count,  he  would  answer  a  demand  for  200/.,  with  a  claim  of  no  more  than  150/. 

Secondly,  that  which  the  plaintiffs  claim  is  neither  a  mutual  debt  nor  a  mutual 
credit  and  therefore  cannot  be  open  to  a  set-off.  It  is  not  a  debt,  since  the  bill,  for 
refusing  to  accept  which  the  defendant  is  now  sued,  would  not  have  been  due  till 
September,  1834 ;  this  action  was  commenced  in  July,  1834,  and  there  could  be  no 
debt  till  the  bill  was  due :  Mason  v.  Price,  4  East,  147  ;  Dutton  v.  Solomonson, 
3  6.  &  P.  582  \  Brook  v.  White,  1  New  Rep.  330;  Hutchinson  v.  Keid,  3 
Gampb.  329 ;  Hoskins  v.  Duperoy,  9  East,  498.  It  is,  therefore,  only  a  claim 
for  damages  incurred  by  the  refusal  to  accept  the  bill.  And  such  a  claim  is  not 
a  mutual  credit ;  for  though  in  Smith  v.  Hodson,  4  T.  R.  211,  it  was  held  that 
the  payment  by  a  defendant  of  an  acceptance  lent  by  the  bankrupt  was  a  mutual 
credit,  yet  Rose  v.  Hart,  8  Taunt.  499,  puts  the  limit  to  the  rule,  and  shows 
that  nothing  is  a  mutual  credit  which  will  not  terminate  in  a  debt  In  Glennie 
V.  Edmunds,  4  Taunt.  775,  it  was  held  that  a  loss  on  a  policy  could  not  be  set 
off  against  the  premium,  on  the  ground  that  the  action  sounded  in  damages. 
In  Sampson  v.  Burton,  2  B.  &  B.  89,  it  was  held  that  a  guaranty  against  oon- 
tingent  damages  could  not  form  the  subject  of  a  mutual  credit  under  the  5  G. 
3,  c.  30,  s.  28 ;  and  in  Rose  v,  Sims,  1  B.  &  Adol.  527,  damages  arising  from 
a  refusal  to  endorse  a  bill  were  held  not  to  constitute  a  mutual  credit. 

*Henderiony  contri.  To  raise  the  first  objection,  the  plaintiff  ought  r^^gn-i 
to  have  demurred  to  both  the  pleas  of  set-off;  but  having  taken  issue  ■-  ^ 
on  the  second  of  them,  he  is  precluded  from  saying  that  the  second  set-off 
exists.  As  to  the  first,  this  demand  is  at  all  events  a  mutual  credit  under  the 
bankrupt  act,  because  it  arises  out  of  a  sale,  and  would  certainly  terminate  in  a 
debt.  That  distinguishes  it  from  Rose  v.  Sims,  where  the  claim  arose,  not  from 
an  act  of  buyine  and  selling,  but  from  a  collateral  liability  the  extent  of  which 
remained  to  be  found  by  a  jury. 

But  it  may  even  be  called  a  debt  within  the  statutes  of  set-off,  for  the  bill 
which  the  defendant  declined  to  accept  was  to  be  given  for  a  sum  due  on  a 
balance  of  account.  The  question  must  be  determined  by  the  substance  of  the 
transaction,  and  not  by  the  accident  that  the  plaintiff  sues  in  the  form  pre- 
scribed for  unliquidated  damsges.  In  substance  this  is  a  debt.  Sampson  9. 
Burton  was  a  case  of  damages  arising  out  of  a  guaranty ;  in  Glennie  v,  Edmunds 
the  amount  due  was  not  ascertained  at  the  time  of  the  bankruptcy ;  in  Hoskins 
V.  Duperoy  the  question  was  as  to  the  sufficiency  of  a  petitioning  creditor's 
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debt ;  and  a  demand  which  wonld  not  constitute  a  good  petitioning  creditor's 
debty  may  noyertheless  be  enforced  in  the  way  of  set-off.  Bat  in  Utterson  v. 
Yemon,  8  T.  R.  639,  it  was  held  that  when  a  creditor  has  a  demand  on  his 
debtor  which  is  capable  of  being  ascertained  without  the  intervention  of  a  jury, 
and  the  debtor  becomes  a  bankrupt,  it  may  be  proved  as  a  debt  under  the  com- 
mission. If  so,  there  can  be  no  objection  to  allowing  a  set-off  in  respect  of  a 
similar  demand. 

Stepheny  in  reply,  relied  chiefly  on  Rose  v.  Sims.  Our.  adv.  vuU, 

pitYg-t-i  '^TiNDAL,  0.  J.  In  this  case,  the  plaintiffs  have  taken  two  objections 
I-  -^  to  the  special  plea  of  the  defendant,  pleadedJby  him  to  the  first  count  of 
the  declaration  :  one,  a  formal  objection  assigned  for  cause  of  special  demurrer, 
the  other  an  objection  in  point  of  law. 

As  to  the  formal  objection,  we  think  the  plaintiffs  cannot  avail  themselves 
thereof  in  the  present  state  of  the  record.  The  plaintiffs  have  demurred  specially 
to  the  first  plea  of  set-off,  pleaded  to  the  first  count,  and  have  traversed  the 
second  plea  of  set-off,  pleaded  to  the  second  count.  As  against  the  plaintiffs, 
therefore,  who  have  denied  the  facts  stated  in  the  second  plea  to  be  true,  it  may 
be  taken  that  the  facts  alleged  in  it  are  not  in  existence ;  that  is,  as  if  there 
were  no  set-off  in  point  of  fact  against  the  second  count  of  the  declaration. 
The  plea  of  set-off  to  the  first  count  may  therefore  be  considered  as  if  it  stood 
alone ;  and  in  that  case,  there  could  be  no  objection  to  a  defendant  pleading  a 
set-off  to  one  count  only  of  a  declaration.  Even  if  the  plaintiff  had  traversed 
each  plea  separately,  and  gone  to  trial  upon  separate  issues  on  those  pleas,  we 
cannot  see  that  the  difficulty  urged  by  the  plaintiffs  could  ever  have  taken  place. 
For  after  the  defendant  had  given  evidence  of  the  items  of  his  set-off  against 
the  first  count,  he  would  not  be  allowed  to  give  evidence  of  the  same  items  a 
second  time,  as  an  answer  to  the  demand  in  the  second  count.  Unless  therefore 
the  whole  set-off  was  large  enough  to  cover  the  demands  in  both  counts,  the 
plaintiffs  must  have  recovered  either  on  the  one  count  or  the  other.  And  we 
think  further,  that  if  the  objection  intended  to  be  taken  was  the  joining  on  the 
record  two  separate  pleas  of  set-off,  one  to  each  of  the  counts  of  the  declaration, 
the  demurrer  should  have  extended  to  both  pleas,  and  the  misjoinder  have  been 
then  alleged  as  the  ground  of  demurrer;  for  the  putting  of  the  one  plea 
r*7^21  *^P^°  ^^^  record  is  as  much  to  be  objected  to  as  the  placing  of  the  other 

With  respect  to  the  objection  in  matter  of  substance  to  the  first  plea  of 
set-off,  the  question  is,  whether  the  cause  of  action  stated  in  the  first  count  of 
the  declaration,  and  the  debts  alleged  in  the  plea  to  have  been  due  from  the 
bankrupt  to  the  defendant,  before  and  at  the  time  of  his  bankruptcy,  can  be  consi- 
dered '<  as  mutual  credits  between  those  parties,"  so  that  '^  the  one  debt  or 
demand"  may  be.  set  off  against  the  other,  within  the  meaning  of  the  statute  6 
G.  4,  c.  16,  s.  60. 

Looking  to  the  form  of  the  first  count  of  the  declaration,  it  is  a  claim  for 
unliquidated  damages  against  the  defendant,  for  not  accepting  a  bill  of  exchange 
according  to  a  special  agreement  entered  into  between  the  defendant  and  the 
bankrupt.  But  that  agreement  appears  on  the  face  of  the  first  count  to  have 
been  in  substance  a  contract  to  accept  a  bill  in  payment  of  the  remainder  of 
the  price  of  certain  goods,  sold  and  delivered  by  the  bankrupt  to  the  defendant : 
and  the  bill  of  exchange  is  expressly  alleged  in  that  count  to  have  been  drawn 
'<  for  the  balance  then  due  and  owing  from  the  defendant  to  the  said  bankrupt 
upon  the  account  aforesaid."  In  substance  therefore,  the  bill,  if  accepted, 
would  have  been  a  security  for  the  payment  at  a  future  day  of  a  settled  and 
ascertained  balance  due  upon  an  account,  in  which  the  price  of  goods  sold  to  the 
defendant  formed  one  side,  and  partial  payment  made  by  the  defendant  the 
other  side.  It  is  to  be  observed  further,  that  the  plaintiffs,  although  they  have 
brought  a  special  action  of  assumpsit,  have  stated  no  special  damage  in  their 
decluation ;  so  that  the  measure  of  damage  to  which  the  jury  would  be  confined 
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in  tbeir  yerdict,  is  necessarily  a  mere  matter  of  calcnlation,  Tis.,  the  amoant 
for  which  the  bill  was  drawn,  together  with  the  interest  ^dae  npon  it,  if  1^50-1 
the  time  of  the  payment  was  paraed ;  or  the  amount  of  the  bill,  niiauf  ^  J 
the  discount,  if  the  bill  was  not  then  dne.  And  the  question  is,  whether  this 
b  such  credit  given  by  the  bankrupt  to-  the  defendant  as  comes  within  the 
meaning  of  the  clause  above  referred  to. 

The  principle  which  the  bankrupt  laws  seem  to  have  had  in  view  from  the 
earliest  time  to  the  last  provision  made  therein,  is  this,  that  were  two  persons 
have  dealt  with  each  other  on  mutual  credit,  and  one  of  them  becomes  bank- 
rupt, the  account  shall  be  settled  between  them,  and  the  balance  only  payable 
on  either  side.  That  this  was  the  practice  of  the  commissioners  of  bankrupt 
long  before  any  statutory  provision  on  the  subject,  appears  clear  from  the  two 
earliest  decided  cases;  Anonymous,  1  Mod.  215,  before  Lord  Chief  Justice 
North  and  Chapman  u.  Derby,  2  Yern.  117.  (1689.) 

The  first  statute  which  made  any  express  provision  on  the  subject,  was  the 
expired  statute  4  &  5  Anne,  c.  17.  By  that  statute  it  was  enacted  in  the 
eleventh  section,  that  where  there  hath  been  mutual  credit  given  between  the 
bankrupt  and  any  debtor,  and  the  accounts  are  open  and  unbalanced,  it  shall  be 
lawful  for  the  commisioners  or  assignees  to  adjust  the  account,  and  the  debtor 
shall  not  be  compelled  to  pay  more  than  shall  appear  to  be  due  on  such  balance. 
This  provision  of  the  expired  statute  of  Anne,  is  re-enacted  in  the  twenty- 
eighth  section  of  the  5  €r.  2,  c.  30,  with  some  variation  in  the  expression,  that 
section  enacting  that  '^  the  commissioners  or  assignees  shall  state  the  account 
between  them,  and  one  debt  may  be  set  against  another,  and  what  shall  happen 
to  be  due  on  either  side  on  the  balance  of  such  account,  and  on  setting  such 
debts  against  one  another,  and  no  more,  shall  be  claimed  or  paid  on  either  side 
respectively."  This  statute  continued  in  force  '^until  the  46  G.  3,  c.  p^c4n 
135,  s.  3,  which  provides,  that  where  there  hath  been  mutual  credit  given,  *-  ^ 
or  mutual  debts  between  the  bankrupt  and  any  other  person,  '<  one  debt  or 
demand  may  be  set  against  the  other,  notwithstanding  any  secret  act  of  bank- 
ruptcy before  committed."  The  same  language  is  continued  in  the  last  statute 
6  €r.  4 ;  so  that  from  the  earliest  practice  to  the  latest  provision  by  statute,  the 
object  seems  to  have  been,  that  the  account  should  be  stated  as  between  mer- 
chant and  merchant,  and  that  whatever  would  bo  in  ordinary  practice  a  pecu- 
niary item  in  such  account,  should  be  the  subject  of  set-off;  and  we  think  Uie 
demand  of  the  bankrupt  against  the  defendant  under  the  circumstances  stated 
upon  this  record,  falls  clearly  within  this  description. 

The  cases  upon  which  the  plaintiffs  have  principally  relied  in  argument,  are 
two ;  the  case  of  Rose  v.  Hart,  8  Taunt.  499,  and  Rose  v.  Sims,  1  B.  &  Adol. 
626.  In  the  former.  Lord  Chief  Justice  Oibbs,  in  giving  the  judgment  of  the 
Court,  has  laid  down  the  rule  of  interpretation,  that  by  credit,  the  legislature 
meant  "  such  credits  only  as  must  in  their  nature  terminate  in  debts ;  a  dis- 
tinction that  is  adopted  by  the  Court  of  King's  Bench  in  the  latter  case  of  Rose 
v.  Sims. 

Now  it  is  observable  that  in  giving  judgment  in  the  former  case,  the  Chief 
Justice  states  the  law  of  set-off  to  depend  upon  the  enactment  in  the  5  O.  2,  c 
30,  s.  28,  and  lays  great  stress  upon  the  circumstance,  that  it  is  enacted  merely 
in  the  final  words  of  the  clause  '<  that  one  debt  shall  be  set  against  another." 
But,  in  point  of  fact,  the  law  of  set-off  at  that  time  was  governed,  not  by  the 
6  O.  2,  only,  but  also  bv  the  46  Q.  3,  c.  135,  s.  3,  by  which  latter  statute  it 
was  enacted,  as  before  observed,  '^  that  one  debt  or  demand"  may  be  set  off 
^against  another ;  and  it  is  difficult  to  see  for  what  purpose  such  latter  r^jt^^-i 
word  can  have  been  introduced,  and  have  been  since  continued  in  the  ^  ^ 
fiftieth  section  of  the  last  bankrupt  act,  except  for  the  purpose  of  giving  a 
greater  latitude  than  the  strict  meaning  of  the  word  debt  would  of  itself  import 
Without,  however,  relying  on  the  inference  from  the  introduction  of  the  word 
"  demand,"  and  taking  the  explanation  of  the  word  credit  with  the  restriction 
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adopted  by  the  Courts  of  0.  P.  and  B.  R.,  we  think  the  claim  of  the  bankrupt 
in  this  case  is  one  which  would  in  its  nature  terminate  in  debt  and  nothing  else. 
If  the  demand  had  not  been  enforced  until  after  the  time  for  which  the  bill  was 
to  run,  the  demand  became  actually  a  debt  for  which  the  bankrupt  might  have 
brought  his  action  for  goods  sold,  or  on  an  account  stated.  If  enforced  before 
the  time  had  expired,  his  demand  was  one  which  must  become  a  debt  in  a  short 
time,  and  of  which  the  present  value  was  determinable  by  deducting  the  dis- 
count for  the  time  the  bill  had  still  to  run ;  and  as  to  the  case  of  Rose  v,  Sims, 
we  think  the  present  case  may  well  be  distinguished  from  it.  In  that  case  a  spe- 
cial action  was  brought  for  not  endorsing  a  bill  of  exchange  according  to  an 
agreement;  if  the  endorsement  had  been  made,  it  would  not  in  its  nature 
necessarily  have  terminated  in  a  debt  from  the  defendants,  for  the  acceptor 
would  have  been  the  debtor,  the  endorser  a  guarantee  only. 

Upon  the  whole,  the  demand  appears  to  us  to  be  a  mere  pecuniary  demand, 
which  the  commissioners  or  assignees  might  have  stated  in  account  between  the 
defendant  and  the  bankrupt ;  a  demand  which,  although  unliquidated  at  the 
moment,  was  capable  of  being  reduced  to  certainty  by  a  simple  calculation, 
where  no  special  damage  had  been  incurred.  This  determination  agrees  with 
r*7561  ^^^  principle  adopted  by  the  *  Judges  of  this  Court  in  the  case  of  Samp- 
*•  ^  son  V.  Burton,  2  Brod.  &  Bing.  94,  and  is  not  in  conflict  with  the  two 
cases  on  which  the  plaintiffs  have  principally  relied ;  and  certainly  is  more 
consistent  with  the  principle  and  spirit  of  the  bankrupt  laws. 

For  these  reasons,  we  think  there  ought  to  be 

Judgment  for  the  defendant. 


CURTIS  r.  SPITTT.    May  IS. 

In  debt  for  rent  against  an  assignee,  the  defendant  traversed  an  averment  in  the  de** 
claration,  tiiat  all  the  estate  in  the  premises  had  vested  in  him.  Issue  having  been 
Joined,  and  the  defendant  having  proved  that  he  was  assignee  of  part  only  of  the  pre- 
mises. Held,  that  the  verdict  on  such  issue  must  be  entered  for  the  defendant. 

This  case  was  brought  before  the  Court  on  a  motion  on  the  part  of  the  de- 
fendant by  leave  of  the  learned  Judge  who  tried  the  cause,  to  enter  a  verdict 
for  him  upon  the  issue  raised  by  the  second  plea  to  the  first  count  of  the  decla- 
ration. 

The  first  count  of  the  declaration  stated  a  demise  by  the  plaintiffs  testator  to 
one  William  Copping,  for  ninety-nine  years,  if  certain  persons  should  so  long 
live  (some  of  whom  were  still  in  life),  at  the  vearly  rent  of  18s. ;  that  "  on  the 
1st  of  January,  1816,  all  the  estate,  right,  title  and  interest  of  the  lessee  of  and 
in  and  to  the  said  demised  land  and  premises  with  the  appurtenances,  by  as- 
signment thereof,  then  and  there  made,  came  to  and  vested  in  the  defendant :" 
And  that  a  certain  sum  became  due  to  the  lessor  for  rent  of  the  premises  after 
the  assignment. 

The  second  plea  to  this  first  count  traversed  the  averment,  that  all  theestete, 
&c.,  came  to  and  vested  in  the  defendant,  in  the  very  words  of  the  declaration ; 
and  issue  was  joined  upon  that  traverse. 

r*7571  *^^  ^^^  ^"^^'  ^^  '^PP^'^'^  ^^  evidence  thatin  1818,  the  premises  com- 
I-  -*  prised  in  the  lease  were  divided  into  three  separate  parcels  and  put  up  to 
sale  in  three  loto,  by  the  executors  of  Coppins,  the  lessee ;  that  the  father  of  the 
defendant  purchased  one  of  the  parcels  which  was  dulv  assigned  to  him  for  all 
the  residue  of  the  lessee's  interest  in  the  term ;  and  that  the  interest  in  such 
parcel  was  now  vested  in  the  defendant  as  his  father's  personal  representative. 

Wildtf  Serjt,  and  Petersdorff,  on  behalf  of  the  plaintiff,  showed  cause  against 
the  rule,  which  had  been  obteined  chiefly  on  the  authority  of  Hare  v.  Cator, 
Cowp.  766,  where  in  a  declaration  against  the  defendant  as  assignee  of  all  the 
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estate,  &c.j  in  certain  premises,  evidenoe  that  he  was  asugaee  of  part  only  was 
held  a  fatal  yariance. 

Thej  contended  that  there  must  be  some  mistake  in  the  report  of  that  case : 
the  lease  there  had  never  been  assigned ;  the  defendant  had  parchased  a  fee ; 
and  therefore  the  Court  could  not  have  decided  on  the  ground  that  part  only  of 
the  premises  had  been  assigned  to  the  defendant.  But  in  Merceron  v.  Dowson, 
5  B.  &  C.  479,  where  in  covenant  against  an  assignee  of  a  lease,  the  plaintiff 
declared  that  all  the  right,  &c.,  of  the  lessee  vested  in  the  defendant  by  assign- 
ment, and  that  afterwards  the  premises  were  out  of  repair ;  and  defendant 
pleaded  in  bar,  that  for  one  period  he  was  possessed  of  one-sixth  of  the  premises, 
as  tenant  in  common  with  A.,  B.,  and  C,  and  for  another  period  of  one-third, 
as  tenant  in  common  with  B.  and  C,  and  that  no  more  or  greater  interest  in 
the  premises  ever  came  to  him  by  assignment ;  it  was  held,  that  the  plea  was 
bad  in  substance,  as  it  could  not  be  a  bar  to  the  whole  action ;  and  that  it  was 
bad  in  form  also,  as  it  merely  confessed  that  defendant  had  ^possession  ptc^go-i 
of  part  of  the  premises,  and  not  that  he  was  assignee.  In  Stevenson  v.  ^  ^ 
Lambard,  2  East,  575,  the  assignee  had  been  evicted  fromamoiety  of  the  premises ; 
but  it  was  held,  that  that  circumstance  was  no  bar  to  an  action  of  covenant  for 
rent,  though,  if  the  defendant  pleaded  the  eviction,  the  rent  might  be  apportioned. 

It  thence  followed  that  as,  in  the  present  case,  the  lessor  had  no  means  of 
ascertaining  the  precise  share  of  the  property  assigned  to  the  defendant,  the  de- 
fendant should  have  pleaded  in  abatement  the  non-joinder  of  the  other  assignees. 
2  Wms.  Saund.  142,  Com.  Dig.  Abatement,  F.  12.  Duppa  v.  Mayo,  1  Wms. 
Saund.  282,  has  established  that  debt  for  arrears  of  a  rent-charge  ought  regu- 
larly to  be  brought  against  all  the  pernors  of  the  profits  of  the  lands  liable ;  but 
if  it  be  not,  defendant  can  only  take  advantage  of  it  by  plea;  and  in  Mitehell  v, 
Tarbutt,  5  T.  R.  650,  Lord  Kenton  said,  <<  Where  there  is  any  dispute  about 
the  title  to  land,  all  the  parties  must  be  brought  before  the  Court"  It  is  true 
that  covenant  will  lie  against  the  assignee  of  part  of  an  estate  for  not  repairing 
his  part:  Congham  v.  King,  Cro.  Car.  221;  but  the  verdict  in  this  action  would 
not  be  conclusive  evidence  in  an  action  of  covenant  to  diarge  the  defendant  with 
the  repairs  of  the  whole  of  the  premises,  for  in  answer  to  the  action  of  cove- 
nant he  might  show  the  special  circumstances. 

Thesiger  and  Steer^  contrk.  If  there  be  any  mistake  in  the  statement  of  the 
facts  in  Hare  v,  Cator,  at  least  the  judgment  of  the  Court  is  exempt  from  am- 
biguity. The  lessor  has  always  his  remedy  for  the  whole  rent  by  distress ;  and 
if  he  elects  to  charge  an  assignee  in  debt,  he  ought  to  ascertain  beforehand  the 
extent  of  the  ""assignee's  interest.  Congham  v.  King,  Cro.  Car.  221 ;  r4r7cq-i 
Gamon  v.  Vernon,  2  Lev.  231 ;  Twynam  v.  Piokard,  2  B.  &  Aid.  105.    L  '^^J 

In  Stevenson  v.  Lambard,  the  defendant  had  been  assignee  of  the  whole,  but 
pleaded  eviction  of  a  moiety,  and  the  case  only  decides  that  there  may  be  an  ap- 
portionment of  rent.  In  Merceron  v.  Dowson,  the  defendant  was  assignee  of 
the  whole,  with  others,  and  the  plea  only  went  to  a  part  of  the  declaration, 
though  it  professed  to  be  an  answer  to  the  whole.  In  Duppa  v.  Mayo,  there 
was  a  rent-charge,  which  is  not  apportionable.  Cur.  adv,  vulL 

TiNDAL,  C.  J.  (after  stating  the  pleadings  and  evidences  as  ant^  p.  756), 
proceeded : — 

Whether  upon  this  evidence,  the  defendant  is  entitled  to  have  the  verdict  en- 
tered for  him  upon  the  issue  raised  by  the  second  plea,  is  the  only  question  be- 
fore us. 

That  the  issue  has  been  found  for  the  defendant  in  the  precise  terms  in  which 
it  is  raised,  there  can  be  no  doubt;  and  if  so,  we  feel. difficulty  in  seeing  upon 
what  principle  we  can  look  further  into  the  question  intended  to  be  raised  be- 
tween the  parties  in  this  stage  of  the  proceedings ;  more  particularly  as  the  case 
of  Hare  v.  Cator,  Cowp.  766,  is  a  direct  authority  upon  the  very  point,  that  if 
the  plaintiff  alleges  in  his  declaration  that  the  whole  interest  of  the  lessee  came 
to  him  by  assignment,  and  the  defendant  traverses  the  allegation,  it  is  a  hUl 
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variance,  if  it  appears  in  the  evidence  that  the  defendant  was  assignee  of  parcel 
od] J  of  the  land  originally  demised.  It  must  be  admitted,  that  the  observations 
made  in  the  course  of  the  argument  upon  that  case,  have  excited  some  doubt  as 
r*7601  ^  ^^^  accuracy  of  the  '^'report ;  but  the  argument  of  the  counsel,  and 
^  ^  the  judgment  of  the  Court,  j^ecludes  the  possibility  of  doubt  that  the 
proposition  with  which  the  Court  meant  to  deal,  was  this,  that  even  if  the  de- 
endant  was  assignee,  he  could  be  assignee  of  parcel  of  the  land  only,  and  that 
the  plaintiff,  having  alleged  in  his  declaration  that  he  was  assignee  of  the  whole, 
was  out  of  Court ;  and  as  that  case  has  been  regarded  as  law  in  Westminster 
Hall  from  the  time  of  its  decision  down  )o  the  present  day,  we  do  not  think  our- 
selves authorized  to  overrule  it,  where  the  party  who  is  to  be  affected  by  our 
determination  has  no  opportunity  of  reviewing  our  decision. 

The  proposition  contended  for  by  the  plaintiff,  is  this, — that  the  lessor  may 
charge  the  assignee  of  part  of  the  land  in  an  action,  of  debt  with  the  rent  of 
the  whole  of  the  land  comprised  in  the  original  demise.  He  may,  undoubtedly, 
after  an  assignment  of  part,  distrain  upon  that  part  for  the  rent  which  accrues 
due  for  the  whole ;  because  the  rent  for  the  whole  becomes  due  out  of  each  and 
every  part  of  the  land ;  but  in  that  case  it  must  be  remembered,  that  the  avowry 
would  be  for  rent  due  from  the  original  tenant,  and  nothing  would  appear  upon 
the  record  as  to  the  assignment.  The  remedy  by  distress,  does  not,  therefore, 
afford  any  authority  for  the  remedy  by  a  direct  action  of  debt  against  the  as- 
signee ;  which  action,  depending  as  it  does  upon  the  privity  of  contract  being 
transferred  to  the  assignee  by  reason  of  the  privity  of  estate,  that  is,  by  reason 
of  the  plaintiff  being  the  landlord,  and  the  defendant  the  tenant  of  the  same 
land,  opens  a  very  nice  and  difficult  question,  not  settled  by  any  decision  in  the 
books,  so  far  as  we  can  ascertain,  namely,  whether  there  exists  a  privity  of  estate 
in  respect  of  the  whole  land  by  an  assignment  of  part  only. 

If  the  proposition  of  the  plaintiff  be  the  law,  then  the  lessor  would  have  had 
r*76l1  ^  ^^^^  cause  of  action  if  he  had  '^'stated  his  title  in  the  declaration  accord- 
^  -^  ing  to  the  fact,  and  bad  rested  his  demand  for  the  whole  rent,  upon  the 
assignment  of  the  defendant  of  part  only  of  the  demised  premises,  and  the  ques- 
tion might  then  be  raised  upon  the  record  by  demurrer ;  or  the  plaintiff  might, 
by  a  special  demurrer  to  the  plea,  have  raised  the  same  question ;  but  he  has 
thought  proper  to  go  to  trial  upon  the  issue  tendered  to  him  by  the  defendant. 

Under  these  circumstances,  we  think  we  are  not  justified  in  saying  more  on 
the  present  occasion  than  that  we  think  the  issue  has  been  found  against  the 
plaintiff;  and,  therefore,  the  verdict  is  to  be  found  for  the  defendant. 

If  another  action  is  brought,  either  party  may  put  the  question  on  the  record. 

Bttle  absolute. 

HAWES  and  Others  v.  ARMSTRONG.    May  13. 

<*  Inclosed  I  forward  you  the  bills  drawn  per  J.  A  upon,  and  accepted  by  L.  D.,  which  I 
doubt  not  will  meet  due  honor,  but  in  default  thereof  I  will  see  the  same  paid.  B.  J. 
A. :» 

Held,  that  the  consideration  of  B.  J.  A. 'a  promise  did  not  appear  sufficiently  to  render 
him  liable  on  this  undertaking. 

Assumpsit.  The  declaration  stated,  that  before  and  at  the  time  of  the 
making  of  the  promise  and  undertaking  of  the  defendant  thereinafter  men- 
tioned, John  Thomas  Armstrong  and  Leonard  Dell  were  indebted  to  the  plain- 
tiffs in  a  certain  sum  of  money,  to  wit,  the  sum  of  260/.,  and  being  so  indebted, 
the  plaintiffs  were  desirous  and  urgent  to  be  paid  the  same ;  and  thereupon,  on 
the  13th  of  May,  1829,  in  consideration  that  the  plaintiffs,  at  the  instance  and 
r*7621  ^^^^^'^^  ^^  defendant,  would  give  time  for  the  payment  '*'of  the  said  debt 
*•  -^  or  sum  of  260/.,  and  would  take,  accept,  and  receive,  by  way  of  security 
for  the  payment  of  the  same,  three  several  bills  of  exchange  (amounting  in  the 
whole  to  260/.),  respectively  drawn  by  the  said  J.  T.  Armstrong  upon  and  ao- 
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oepted  by  the  said  L.  Dell,  and  respectiTelj  bearing  date  the  8th  of  May^  1829; 
and  woald  forbear  and  give  to  the  said  J.  T.  Armstrong  and  L.  Dell  time  for 
payment  of  the  said  debt  or  snm  of  260/.  nntil  the  said  bills  should  respectively 
become  due  and  payable,  the  defendant  undertook  and  then  promised  the  plaintiffs, 
that  in  default  of  the  said  bills  not  meeting  due  honor,  he  would  see  the  same 
paid.  And  the  plaintiffs  averred,  that  they,  confiding  in  the  said  promise  and 
undertaking  of  the  defendant  so  made  as  aforesaid,  did  then,  to  wit,  on,  &c.,  take, 
accept,  and  receive,  by  way  of  security  for  the  payment  of  the  said  debt  or  sum  of 
260/.,  the  said  three  bills  so  drawn  and  accepted  as  aforesaid,  and  did  forbear  and 
give  time  to  the  said  J.  T.  Armstrong  and  L.  Dell  for  payment  of  the  said  debt  or 
sum  of  260/.  until  the  said  bills  respectively  became  due  and  payable  according 
to  the  tenor  and  effect  thereof :  That  although  the  said  three  bills  had  long 
since  respectively  become  due  and  payable,  and  although  the  same  were  respec- 
tively duly  presented  to  the  said  L.  Dell  for  payment  thereof  when  the  same 
respectively  became  due  and  payable  according  to  the  tenor  and  effect  thereof, 
and  although  the  said  L.  Dell  did  not  nor  would,  nor  did  nor  would  the  said  J. 
T.  Armstrong  duly  honor  the  said  several  bills,  or  any  of  them,  or  pay  the 
moneys  therein  respectively  mentioned,  or  any  part  thereof,  when  they  were  so 
presented  for  payment  as  aforesaid,  or  at  any  other  time,  of  all  which  premises 
the  defendant  had  due  notice ;  and  although  the  defendant  was  afterwards,  to 
wit,  on  the  11th  of  May,  1830,  and  often  afterwards,  requested  by  the  ptey/^o-i 
*plain tiffs  to  see  the  said  several  bills  paid  according  to  the  form  and  ^  ^ 
effect  of  his  promise  and  undertaking  aforesaid ;  yet  the  defendant,  not  regard- 
ing his  said  promise  and  undertaking  in  (hat  behalf,  did  not,  nor  would,  see  the 
said  several  bills,  or  any  of  them,  paid ;  nor  had  he  paid  the  moneys  mentioned 
in  the  said  three  several  bills  of  exchange,  or  either  of  themy  or  any  part 
thereof,  but  had  hitherto  wholly  neglected  and  refused  so  to  do ;  and  the  said 
debt  or  sum  of  260/.  was  still  wholly  due,  unpaid  and  unsatisfied :  to  the  plain- 
tiffs' damage  of  300/. 

Plea,  that  there  was  not  any  memorandum  or  note  in  writing  signed  by  de- 
fendant, or  by  any  person  by  him  thereunto  lawfully  authorized,  of  the  said 
supposed  promise  and  undertaking  in  the  declaration  mentioned ;  or  of  any  pro- 
mise or  undertaking  of  or  by  the  defendant  to  answer  for  the  said  debt  or  de- 
fault in  the  declaration  mentioned,  or  any  debt  or  default  of  the  said  J.  T. 
Armstrong  and  L.  Dell,  or  either  of  them,  or  otherwise,  as  required  by  the 
statute  in  such  case  made  and  provided,  to  charge  the  defendant  for  such  debt 
or  default. 

Replication,  that  there  was,  and  still  is,  a  certain  memorandum  or  note  in 
writing,  made  and  signed  by  the  defendant,  of  the  said  promise  and  undertaking 
in  the  declaration  mentioned,  thereby  charging  himself  with  the  said  debt  and 
default  of  the  said  J.  T.  Airmstrong  and  L.  Dell,  and  which  said  note  or  memo- 
randum was  addressed  to  the  plaintiffs,  in  the  words  following ;  that  is  to  say, — 
"  Messrs.  Hawes, — Gentlemen,  inclosed  1  forward  you  the  bills  drawn  per  J. 
T.  Armstrong  upon  and  accepted  by  Leonard  Dell,  which  1  doubt  not  will  meet 
due  honor ;  but  in  default  thereof,  1  will  see  the  same  paid.  I  remain,  &c. 
B.  J.  Armstrong,  Hatton  Wall,  13th  May,  1829  /'  as  by  the  said  writing  will 
more  fully  apppear. 

Demurrer  and  joinder.  -  r*7641 

*j?.  F.  Richards,  in  support  of  the  demurrer,  contended  that  the  *•  ^ 
memorandum  set  out  on  the  replication  disclosed  no  consideration  for  the  de- 
fendant's promise;  and  therefore  could  not  support  the  plaintiff's  demand. 
Wain  V.  Warlters,  5  East,  10;  Saunders  v.  Wakefield,  4  B.  &  Aid.  595;  Jenkins 
».  Reynolds,  3  B.  A;  B.  14;  Morley  v.  Boothby,  3  Bingh.  107;  Lees  ».  Whit- 
comb,  5  Bingh.  34;  Cole  v.  Dyer,  1  Cr.  &  Jer.  460;  James  v,  Williams,  2  Dowl. 
Pr.  C.  481.  At  all  events,  it  did  not  disclose  the  consideration  alleged  in  the 
declaration,  and,  therefore,  was  either  nugatory  or  a  departure.  Lysaght  v. 
Walker,  6  Bligh,  2. 
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Comjfn,  contrik.  The  memorandum  is  rafficient,  if  it  shows  by  reasoDable 
inference  the  consideration  alleged  in  the  declaration  :  precise  expression  is  not 
essential  to  its  validity :  Morris  v.  Stacy,  Holt,  N.  P.  C,  153 ;  Boehm  v.  Camp- 
bell, 8  Tannt.  678 ;  Newbury  v.  Armstrong,  6  Bingh.  201 ;  Shortrede  v.  Cheek, 
1  Adol.  &  Ell.  57.  The  oases  cited  for  the  defendant  were  cases  of  naked  pro- 
mise :  here  the  memorandum  expressly  refers  to  bills  in  respect  of  which  the 
plaintiffs  had  a  claim,  and  it  must  be  presumed  they  were  given  on  good  con- 
sideration. 

R,  V,  Richards,  The  memorandum  does  not  disclose,  as  the  declaration 
alleges,  that  the  plaintiffs  had  given  time  to  the  parties  liable  on  the  bills ;  that 
be  had  incurred  any  inconvenience  at  the  request  of  the  defendant ;  or  that  the 
defendant  had  obtained  any  advantage  at  the  hands  of  the  plaintiffs. 

Cur.  adv.  vuU, 

TiNDAL,  C.  J.  The  question  which  has  been  argued  before  us  on  these  plead- 
r*7fi')1  ^^^  ^^  ^^^^' — Whether  the  ^consideration  which  is  stated  in  the  declan^ 
I-  -'  tion  as  the  ground  of  the  defendant's  promise,  appears  upon  the  memo- 
randum or  note  in  writing,  signed  by  the  defendant,  which  is  set  forth  in  the 
replication.  That,  in  order  to  satisfy  the  provisions  of  the  statute  of  frauds, 
the  consideration  upon  which  the  promise  is  made  must  appear  on  the  written 
memorandum  on  which  the  action  is  brought,  as  well  as  the  promise  itself,  has 
been  settled  by  the  authority  of  numerous  decisions,  of  which  the  first  is  that 
of  Wain  v.  Warlters,  5  East,  10 :  the  around  of  such  decision  being  simply 
this, — that  the  term  agreement  used  in  the  statute,  includes  both  the  considera- 
tion for  the  promise,  and  the  promise  itself.  The  consideration  is  thus  stated 
in  the  declaration  in  the  present  case :  "  that  the  plaintiffs,  at  the  request  of  the 
defendant,  would  give  time  for  the  payment  of  the  debt  of  260/.  then  due  from 
John  Thomas  Armstrong  and  Dell,  and  would  take,  accept,  and  receive,  by  way 
of  security  for  the  payment  of  the  same,  the  several  bills  of  exchange  set  out 
in  the  declaration,  and  would  forbear  and  give  time  to  the  said  John  Thomas 
Armstronff  and  Dell  for  payment  of  the  said  debt  or  sum  of  260/.  until  the  said 
bills  should  respectively  become  due  and  payable."  And  whether  this  oonsiderap 
tion  sufficiently  appears  in  the  written  memorandum,  is  the  point  in  dispute. 

That  such  consideration  does  not  appear  expressly,  and  in  terms,  in  such 
memorandum,  is  apparent  on  the  bare  inspection  of  the  writing  itself.  It  is 
not,  however,  necessarv  that  such  consideration  should  appear  in  express  terms : 
it  would  undoubtedly  be  sufficient  in  any  case,  if  the  memorandum  is  so  framed 
that  any  person  of  ordinary  capacity  must  infer  from  the  perusal  of  it,  that  such 
and  no  other,  was  the  consideration  upon  which  the  undertaking  was  given. 
r*76B1  ^^^  ^^^^  ^  ^^^^  ^conjecture,  however  plausible,  that  the  consideration 
I-  -'  stated  in  the  declaration  was  that  intended  by  the  memorandum,  would 
be  sufficient  to  satisfv  the  statute ;  but  there  must  be  a  well-grounded  inference, 
to  be  necessarily  collected  from  the  terms  of  the  memorandum,  that  the  consi- 
deration stated  in  the  declaration,  and  no  other  than  such  consideration,  was 
intended  by  the  parties  to  be  the  ground  of  the  promise. 

Now,  looking  at  the  memorandum  in  this  case,  and  reading  it  as  persons  of 
ordinary  understanding  would  read  it,  we  cannot  come  to  the  conclusion,  that 
giving  time,  and  forbearance  to  sue,  was  necessarily  the  consideration  for  the 

tromise  of  the  defendant.  It  may  have  been  so,  undoubtedly,  and  most  proba- 
ly  it  was.  But  the  consideration  may  also  have  been,  for  anything  to  the 
contrary  to  be  collected  from  the  written  agreement,  an  engagement  on  the 
part  of  the  plaintiffs  to  extend  their  credit  to  Armstrong  and  Dell ;  oxjjk  en- 
ffiigement  by  the  plaintiffs  to  discount  these  bills  for  Armstrong  and  Dell.  For 
there  is  nothing  whatever  in  the  letter  itself  that  necessarily  connects  the  un- 
dertaking of  the  defendant  with  the  consideration  of  forbearance  :  no  expression 
to  denote  that  the  bills  are  delivered  in  satisfaction  of  or  as  security  for  the 
debt  then  due  from  Armstrong  and  Dell  to  the  plaintiffii;  not  even  any  mention 
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that  any  debt  was  due  to  them.  TTndoabtedljy  it  is  extremely  probable,  from 
the  amount  of  the  debt  dae  from  Armstrong  and  Dell  agreeing  exactly  with  the 
amount  of  the  bills  inclosed  in  the  letter,  that  such  bills  were  sent  as  a  security 
for  the  debt  then  due,  and  if  so,  that  the  forbearance  for  the  time  the  bills  had 
to  run  must  have  formed  the  ground  for  the  promise  of  the  defendant ;  but  there 
is  no  written  evidence  to  show  that  such  was  the  case :  and  after  proof  of  the 
existence  of  such  debt  by  parol  evidence  (which  might  be  admitted)  the  great 
link  in  the  chain  of  the  evidence  would  ^still  be  wanting,  and  there  r^ypy-i 
would  be  nothing  but  parol  evidence  to  supply  it,  namely,  that  the  for-  I-  -^ 
bearance  of  suing  for  that  debt  was  the  consideration  for  the  particular  promise. 
Thinking,  therefore,  in  this  case,  that  the  consideration  for  the  defendant's 
promise  is  left  in  complete  uncertainty  upon  the  defendant's  letter,  we  cannot 
bring  ourselves  to  the  conclusion  that  the  memorandum  is  sufficient  to  take  the 
case  out  of  the  statute  of  frauds ;  and  consequently  we  hold  that  there  must  be 

Judgment  for  the  defendant.* 

*  In  Ellis  V.  Levi  (decided  Jane  9th  in  the  ensuing  Trinity  term),  the  Court  pronounced 
a  like  judgment  on  the  following  agreement: — 

"  Mr.  T.  Ellis,  60  Whiteohapel,— Mr.  Richard  H.  Chase,  of  the  office  of  Ordnance, 
Barbadoes,  about  to  proceed  thither  in  the  Mary,  having  incurred  an  account  with  you, 
amounting  to  49/.  6«.,  with  the  understanding  that  he  is  to  transmit  the  amount  to  you 
three  months  after  he  shall  have  arriyed  at  Barbadoes,  we  hereby  guarantee  his  per- 
formance of  the  said  engagement ;  and  in  failure  thereof  we  will  be  responsible  to  yon. 
Isaac  Levi  &  Co.,  86  Old  Broad  Street,  20th  Nov.,  1888." 


BAND  V.  VAUGHAN  and  Another.     May  18. 

A  landlord  cannot  distrain  under  II  O.  2,  o.  19,  s.  1,  goods  fraudulently  and  dandea- 
tlndy  removed  from  the  tenant's  premises  be/ore  the  rent  becomes  due. 

This  was  an  action  of  trespass  against  the  defendants,  in  bar  of  which,  they 
both  pleaded  a  joint  plea  of  not  guilty ;  and  the  defendant  Duffield  then  pleaded 
specially,  as  bailiff  of  Vanghan  the  landlord,  a  justification  for  a  distress  under 
the  11  O.  2,  c.  19,  s.  1 :  the  plea  stating  that  the  rent  for  which  the  distress 
was  *made,  became  due  on  the  25th  of  March,  1834 ;  that  the  goods  of  r^cygo-i 
the  plaintiff  were  fraudulently  and  clandestinely  conveyed  away  to  pre-  ^  ^ 
vent  the  distress ;  and  that  the  distress  was  taken  within  thirty  days  next  en- 
suing such  carrying  away  of  the  goods. 

The  plaintiff,  in  his  replication,  alleged  that  the  goods  were  conveyed  away 
on  the  24th  of  March,  1834,  before  the  time  when  the  rent  became  due  and 
payable;  and  the  defendant  Duffield^  in  his  rejoinder,  took  issue  on  that 
allegation. 

The  jury  found  a  verdict  for  the  defendant  Yaughan,  on  the  plea  of  not 
guilty ;  and  for  the  plaintiff^  upon  both  the  pleas  of  the  defendant  Duffield, 
with  10/.  damages. 

Piatt  moved  to  enter  judgment  for  the  defendant  Duffield,  non  obstante  vere- 
dicto, on  the  ground  that,  admitting  the  fact  alleged  in  the  replication,  enough 
remained  unconverted  on  the  plea,  to  bar  the  plaintiff's  recovery.  If  tenants 
oould  elude  a  distress  by  removing  their  goods  the  day  before  rent  became  due, 
the  statutes  of  8  Ann.  c.  13,  s.  2,  and  11  Ot.  2,  which  enabled  landlords  to 
seize,  for  rent  in  arrear,  goods  clandestinely  removed,  would  have  been  passed 
in  vain  :  and  though  Etre,  C.  J.,  in  Watson  v.  Main,  3  Esp.  15,  thought  those 
statutes  did  not  apply  to  the  case  of  a  removal  before  the  rent  became  due,  Lord 
Ellsnborough,  in  Furneaux  v.  Fotherby,  4  Campb.  136,  doubted  the  correct- 
ness of  that  opinion.     A  rule  nisi  having  been  granted, 

Henderson  showed  cause.  Although  judgment  is  sometimes  entered  for  a 
plaintiff  non  obstante  veredicto,  where  a  verdict  has  passed  in  favor  of  a  defen- 
dant, there  is  no  instance  of  an  application  like  the  present,  where  the  verdiot 
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r*7691  ^^  ^^^°  found  for  the  plaintiff  upon  an  issue  *taken  by  the  defendant. 
^  ^  But  the  statutes  of  8  Ann.  and  11  6.  2,  apply  only  to  the  case  of  a  re- 
moTal  of  goods  after  rent  is  in  arrear ;  and  the  decision  of  Etbe,  C.  J.;  has 
never  been  overruled. 

Piatt  was  heard  in  support  of  the  rule.  Cur,  adv,  vult. 

TiNDAL,  G.  J.  (&fter  stating  the  pleadings  and  finding  of  the  jury,  as  ant^, 
page  767),  said,  This  case  comes  before  us  on  a  motion  to  enter  a  verdict  for 
the  defendant  Duffield,  non  obstante  veredicto.  The  motion  would  perhaps  have 
been  more  correct  in  point  of  form,  if  it  had  been  a  motion  to  arrest  the  judg- 
ment for  the  plaintiff,  on  the  ground  that  enough  still  remains  upon  the  defen- 
dant's special  plea  confessed  by  the  plaintiff's  replication,  to  bar  the  plaintiff's 
demand :  for  we  are  not  aware  that  any  instance  can  be  produced  where  the 
defendant,  after  an  issue  which  he  has  taken  has  been  found  against  him,  has 
been  allowed  to  have  judgment  entered  in  his  own  favor,  non  obstante.  But 
we  think  there  is  no  ground  whatever  for  the  motion  in  the  one  form  or  the 
other.  The  short  question  raised  by  the  pleadings  is,  whether  the  statute 
applies  to  cases  where  the  tenant  r^noves  his  goods  fraudulently  and  clandes- 
tinely before  the  rent  becomes  due )  and  we  are  of  opinion  that  such  case  is 
not  provided  for  by  the  statute.  By  the  common  law,  the  distress  for  rent  was 
necessarily  made  upon  some  part  of  the  demised  premises,  otherwise  the  tenant 
might  rescue  the  distress,  or  bring  an  action  of  trespass.  And  it  was  only  in 
case  the  landlord  coming  to  distrain  saw  the  cattle  on  the  premises,  and  the 
tenant  to  prevent  the  distress  drove  them  off  the  premises,  that  the  landlord 
oould  justify  freshly  following  and  distraining  them.  And  the  statutes  8 
Ann.,  c.  14,  s.  2,  and  11  0.  2,  appear  to  have  been  passed  with  the  view  of 
r*7701  '^^^^^^^"S  ^^^^  difficulty  in  the  way  of  the  landlord's  remedy  in  the 
L  -1  case  of  a  fraudulent  or  clandestine  removal  of  the  tenant's  goods  off  the 
premises.  For  it  expressly  empowers  the  landlord  '^  to  take  and  seize  such 
goods,  wherever  the  same  shall  be  found ,  as  a  distress  for  the  said  arrear  of 
rent )  and  the  same  to  sell  or  otherwise  dispose  of  in  such  manner  as  if  the 
said  goods  had  been  actually  distrained  by  such  landlord  in  and  upon  such  pre- 
mises for  such  arrears  of  rent."  It  is  the  pUictf  therefore,  not  the  time  of  the 
distress,  to  which  the  sta^te  intends  to  apply  the  remedy  :  and,  indeed,  it  is 
obvious,  that  if  the  construction  contended  for  by  the  defendant  is  adopted,  as 
the  landlord  may,  after  five  days  next  after  the  distress,  sell  the  goods  and  pay 
himself  the  rent,  he  might  do  so  in  many  cases  before  the  rent  became  due, 
which  could  never  have  been  intended.  Looking  to  the  intention  of  the  act 
therefore,  and  the  great  uncertainty  which  would  arise  if  a  removal  of  the  goods 
at  any  time  before  the  rent  became  due  would  be  sufficient  to  let  in  the  provi- 
sions of  the  act ;  for  if  at  any  time,  how  long  before,  would  be  the  question ; 
we  think  the  present  distress  was  illegal.  We  therefore  think  the  law  to  have 
been  correctly  laid  down  by  Etre,  C.  J  ,  in  Watson  v.  Main,  3  Esp.  N.  P.  15, 
upon  which  Lord  Ellbnbobouqh  appeared  to  have  doubted  only,  but  to  have 
expressed  no  opinion,  in  3  Campb.  136.  Rule  discharged. 


END  OV  EA8TEB  TERM. 
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♦MEMORANDA,  [*77l] 

On  the  23d  of  Aprils  the  Great  Seal  was  put  in  Commissioii.  The  Goinmis- 
sioDers  appointed  were  the  Right  Honorable  Sir  G.  G.  Pepys,  Master  of  the 
Rolls;  the  Rieht  Honorable  Sir  L.  Shadwell,  Y ice-Ghanoellor ;  and  the 
Right  Honorable  Sir  J.  B.  Bosanquet,  one  of  the  Judges  of  the  Court  of 
Gommon  Pleas. 

Robert  Alexander  and  Thomns  Starhie^  of  Lincoln's  Inn,  Esquiree,  havingi 
in  Ihe  vacation  preceding  this  Term,  been  ap{)ointed  His  Majesty's  Gounsel 
learned  in  the  law,  were, 'on'^ihe  l^s|^ctkjb^  ^^]^,  called  within  the  bar,  and 
took  their  seats  accordin^^  ^ 


AN  INDEX 
TO  THE  PRINCIPAL  MATTERS 

C0N7lhNE]>,IK  TUIS  VOLUME. 


ABANDONMENT. 
See  Intumnct, 

ABATEMENT. 
See  Pleading,  6. 

ACTION  ON  THE  CASE. 
See  Way, 

AFFIDAVIT  TO  HOLD  TO  BAIL. 

See  Praetiett  19. 

Affidayit  to  hold  to  bail  for  50/.  dae  for  money 
paid  and  expended  to  the  use  of  defendant, 
and  at  his  request  agreed  to  be  paid  thereon : 
Held  aofficient.    iMehinson  ▼.  Hargrove, 

369 

AGREEMENT. 
See  Exeeuiion,  L 

AMENDMENT. 

See  Attorney,  3.  Practice,  6.  Fine,  Pleading, 
12.21.22. 

A  Judge  has  no  jariadiction  to  amend  the  en- 
doraement  on  a  writ  of  aummons.  Trotter 
▼.  Bast.  516 

ANNUITY. 
Seein/aiK,  2. 

ARBITRATION. 
See  Award. 

ASSAULT  AND  BATTERY. 
See  Treepaee. 

ASSIGNMENT. 
See  Evidence,  1.    Pleading,  23. 

ASSUMPSIT. 

1.  The  declaration  atatedp  that  in  consideration 
plaintiff,  at  the  reqaeat  of  defendant,  had 

Siven  defendant  a  tetter  written  by  O..  since 
eceased.  by  means  of  which  letter  defen- 
dant was  enabled  to.  and  did  determine  eon- 
troversies.  and  obtain  a  large  portion  of  0.*s 
eflects,  defendant  promiaed  to  give  plaintiff 
lOOOi. :  Held,  that  a  safficient  ooosideration 


was  disclosed  to  sastain  an  action  on  the  pro- 
mise.    WUkinton  v.  Oliveira.  490 

2.  Plaintiffs  in  London,  sold  to  defendants  a 
quantity  of  butter,  which  they  expected  from 
oligo;  the  quality  and  price  were  specified 
in  tne  contract.  The  butter  was  to  be  ship- 
ped for  London  in  October,  and  be  paid  for 
by  bill  at  two  months  from  the  date  of  land- 
ing. The  butter  was  not  shipped  till  No- 
vember, but  the  defendants  waived  the  ob- 
iection.  and  accepted  the  invoice  and  bill  of 
ladinff.  The  butter  having  been  lost  by  ship- 
wreck, Held,  that  plaintiffs  might  recover 
the  price  from  defendants  in  action  for  goods 
barzained  and  sold.  Alexander  and  Another 
v.  Gardner  and  Another.  671 

ATTACHMENT. 
See  Cottt,  12. 

ATTORNEY. 
See  Coeta,  2,  5,  10.  12,  14.    Practice,  19. 

1.  Defendant,  on  being  sued,  paid  the  debt,  bat 
refused  to  pay  coats;  plaintiff's  attorney  pro- 
ceeded to  trial  and  issued  execution  for 
them;  but  being  uncertificated,  and  the 
plaintiff  having  made  him  no  advances,  the 
Court  stayed  the  proceeding.  Mocking  v. 
Whalley.  59 

S.  A  charge  for  aearchins  for  jndgmenta,  will 
not  render  an  attorney's  bill  taxable  under  2 
G.  2,  c.  23.    Ex  parte  Bomlee'e  Trutteee. 

632 

3.  An  attorney  havins  through  inadvertence 
omitted  to  inscribe  nis  name  on  the  roll  of 
attorney,  although  he  had  observed  every 
other  formality  neceasary  for  his  admittance, 
the  court  refused  to  enter  it  nunc  pro  tunc  to 
defeat  an  action  for  penalties  incarred  by  the 
omiaaion.    Ex  parte  Swjft.  734 

AVERAGE. 
See  Jneurance, 


AWARD. 

An  arbitrator,  who  had  authority  to  decide  on 
what  terms  a  partnership  agreement  should 
be  cancelled,  directed,  among  other  things, 
that  the  agreement  should  be  cancelled;  that 
one  of  the  partners  should  have  all  the  debta> 
due  to  the  firm :  and  ahould.  if  necessary, 
sue  for  them  in  tne  name  of  hia  late  partner  t 
Held,  that  in  anihorixing  one  of  the  parties, 
to  sue  in  the  name  of  the  other,  the  arbitrator 
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bad  not  exceeded  bii  authority.    Burton  y. 
Wigley,  665 

BAIL. 

1.  An  affidavit  in  joatificaiion  of  bail,  omitting 
to  diBcloae  their  residence,  is  insufficient,  not* 
withstanding  the  plaintiff  does  not  appear  to 
oppose.     Jvdth  V.  Lywood,  258 

2.  The  defendant  having  been  committed  to 
the  King's  fiench  prison  by  a  Court  of  Bank- 
ruptcy, this  Court  gave  the  bail  time  to  ren- 
der, notwithstanding  the  committal  was 
under  a  London  commission  of  bankrupt, 
and  the  bail  had  justified  after  the  bank- 
ruptcy, after  judgment,  and  at  the  request  of 
the  defendant's  attorney.  Waugk  ▼.  Ask- 
ford.  294 

3.  The  Court  will  not  exonerate  bail  for  a  va- 
riance between  the  declaration  and  affidavit 
of  debt,  where  they  have  consented  to  a  stay 
of  execution,  and  apply  late  for  relief.  Cop 
pin  V.  Fotter.  443 

BAILBOND. 
See  Practice,  15. 

BANKRUPT. 
See  Evidence,  7. 

1.  Plaintiff  being  liable  to  the  defendant  for 
the  costs  of  a  nonsuit,  issued  a  fiat  of  bank- 
ruptcy against  the  defendant.  The  Court 
refused  to  stay  defendant's  proceedings  in 
the  action.    Eieke  ▼.  Nokee.  69 

2.  A  coal- merchant,  at  the  time  of  his  bank- 
ruptcy, had  in  his  possession  barges  which 
bore  nia  own  name  and  number,  and  were 
registered  in  his  name  under  the  Waterman's 
Act.  These  barges  he  had  hired  of  defen- 
dant, it  being  the  custom  for  coal  merchants 
to  hire  barges,  and  to  paint  on  them  the  name 
of  the  hirer.  Upon  a  question  whether  the 
barges  passed  to  the  coal-merchant's  as- 
signees under  his  bankrqpicy,  Held,  that  it 
was  properly  left  to  the  jury  to  find  whether 
the  custom  to  hire  was  generally  notorious 
in  the  coal  trade ;  and  that  it  was  not  neces- 
sary to  direct  them  to  inquire  whether  the 
custom  was  notorious  to  the  world  at  large. 
Watton  and  Another,  aeeigneee  of  Devey^  a 
bankrupt,  v.  Peaehe.  327 

3.  A  bill  ot  exchange  for  a  portion  of  his  debt, 

E'ven  by  a  bankrupt  after  commission  and 
^fore  certificate  to  his  assisnee.  who  was 
also  petitioning  creditor,  and  oad  proved  for 
the  residue  of  his  debt, 

Held  void  in  the  hands  of  the  assignee. 
Boee^.  Main,  357 

4.  Defendant,  after  he  had  become  bankrupt, 
was  discharged  out  of  custody  on  a  ea.  ta, 
upon  executing  a  warrant  of  attorney  with 
two  sureties,  the  sureties  consenting  that  the 
plaintiff,  in  order  to  lessen  their  liability, 
should  prove  his  debt  under  the  commission. 

The  plaintiff  having  proved  his  debt,  but 
no  dividend  having  been  paid,  the  Court  re- 
fused on  a  summary  application  to  exonerate 
the  sureties.    I>iificafi  v.  Sutton  and  Others, 

431 

5.  Defendants,  B.'s  bankers,  had  discounted 
for  B.  a  bill  payable  January  10th,  drawn  by 
B.,  and  guaranteed  by  L. 

On  the  3d  of  January,  B.p  being  tu  embar* 


rassed  circumstances,  gave  L.  a  cheoue  <m 
defendants  for  the  amount  of  the  bill :  the  , 
defendants  on  receivinff  the  cheque  handed 
the  bill  over  to  L.  —  S.  became  bankrupt 
January  9th : 

Held,  that  his  assignees  could  not  sue  de- 
fendants as  having  received  the  amount  of 
the  cheque  by  way  of  fraudulent  preference. 
Abbott  and  others,  assignees  of  Baker,  a  bank- 
rupt,  V.  Pom/ret  and  others.  462 

6.  In  trespass,  defendants,  after  alleging  that 
M.  had  been  declared  a  bankrupt,  and  that 
they  had  been  appointed  his  assignees,  justi- 
fied takin|[  goods  as  belonging,  to  them  in 
their  capacity  of  assignees :  plaintiff  replied 
that  the  goods  belonged  to  him,  and  not  to 
defendants :  Held,  that  upon  this  issue  it  was 
not  incumbent  on  defendants  to  give  formal 
proof  of  M.'s  bankruptcy  and  their  appoint- 
ment as  assignees.  Jones  v.  Brown  and 
others,  484 

7.  To  an  action  by  the  assignees  of  a  bankrupt 
ship-owner  for  the  freight  of  a  voyage  to  In* 
dia  accruing  to  him  before  his  banhruptcy, 
the  defendant  pleaded,  that  the  ship-owner 
before  his  bankruptcy  assigned  by  deed  the 
fireight  in  question  to  I.,  in  trust  to  discharge 
a  debt  due  from  the  shipoowner  to  I.,  and  to 
pay  the  surplus,  if  any,  to  the  ship-owner; 
that  the  defendant  had  notice  of  such  assign- 
ment, and  that  the  freight,  which  was  not 
sufficient  to  discharge  the  debt,  had  been  de- 
manded of  him  by  L :  Held,  a  good  bar  to  the 
action.  Leslie  and  Others,  assignees  ef  Cnm- 
berlege,  the  younger,  a  Bankrupt,  v.  Guthrie. 

697 

BARON  AND  FEME. 
See  Feme  CoveH. 

1.  To  plea  of  coverture,  Replication,  that  the 
husband  was  an  alien,  not  a  subject  of  this 
country  by  naturalisation  or  otherwise,  and 
at  the  time  of  the  contract  residing;  in  France, 
thst  the  defendant  lived  in  this  kingdom,  se- 
parate from  her  husband,  that  the  plaintiff 
gave  no  credit  to  her  husband,  but  contracted 
with  her  as  a  feme  sole.  Held  ill.  Strdtton 
v.  Busnaeh,  139 

2.  Plaintiff  declared  that  he  executed  a  sepa- 
ration deed  between  himself  and  his  wife, 
and  agreed  to  pay  certain  debts  due  to  G.  and 
R.,  and  certain  household  expenses  at  H.  in 
full,  confiding  in  an  agreement  by  the  defen- 
dant to  pay  him  a  tertain  sum  towards  the 
discharge  of  the  said  debts  and  expenses,  and 
to  enlarge  the  time  mentioned  in  the  deed  of 
separation,  for  plaintiff's  quitting  the  houss 
at  H.,  but  that  the  defendant  did  not  pay  the 
sum  sffreed  on.  Plea,  that  plaintiff  was 
solely  liable  to  pay  the  debts  due  to  G.  and 
R.,  and  the  household  expenses  in  full,  the 
agreement  to  |Miy  part  of  which  was  stated 
to  be  the  consideration  for  the  defendant's 
promise.  Held,  that  the  plea  was  ill,  and  the 
declaration  sufficient.     Waite  y.  Jones.  656 

BILL  OF  EXCHANGE. 

See  Pleading,  4,  11.     Trover.    Evidence,  10. 
Bankrupt,  3. 

1.  By  the  law  of  France,  an  endorsement  in 
blank  does  not  transfer  any  property  in  a  bill 
of  exchange :  Held,  that  the  holder  of  a  bill 
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drawn  in  France,  and  endorsed  there  in  blank 
cannot  recover  against  the  acceptor  in  the 
coarta  of  this  country.     Trimhy  v.   Vignier, 

151 

2.  A  letter  from  the  holder  to  the  endorser  of 
a  bill,  threatening  legol  measures  unless  the 
bill  be  paid,  does  not  amount  to  notice  of  dis- 
honor of  the  bill  by  the  acceptor.  Salarteand 
Others  V.  Palmer  and  Another.  194 

3.  A  party  who,  being  employed  by  plaintiff  to 

{procure  a  bill  of  exchange  to  be  discounted, 
odged  it  instead  with  defendant  as  a  security 
for  a  debt  due  to  defendant,  was  held  a  com- 
petent witness  for  plaintiff  in  an  action  of 
trover  brought  by  plaintiff  for  the  recovery 
of  the  bill. 

4.  To  trover  for  a  bill  of  exchange,  defendant 
pleaded  that  the  drawer  being  lawfully  pos- 
aesaed  of  the  bill,  endorsed  it  to  P.,  and  that 
P.,  for  good  consideration,  endorsed  it  to  de- 
fendant: plaintiff  replied,  that  there  was  no 
good  consideration  for  P.'s  endorsing  the  bill. 
The  jury  having  found  for  the  plaintiff  on  this 
replication,  the  Court  refused  to  arrest  judg- 
ment or  award  a  repleader.  Faneourt  v. 
Bull  681 

BREWER. 
See  Covenant,  2.     Pleading,  5, 

CAPIAS. 
See  Practice,  8. 

CHARTER-PARTY.  CONSTRUCTION 
OF. 

1.  Defendant  by  charter-party  of  October  20ih, 
1832.  agreed  to  go  in  ballast  from  Portsmouth 
to  St.  Sfichaers,  and  bring  back  a  cargo  of 
fruit  direct  to  London.  Tne  charterer  was 
to  be  allowed  thirty-six  running  days  for 
loading  and  unloading,  to  commence  on  the 
1st  December,  then  next ;  and  if  the  vessel 
did  not  arrive  at  St.  Michael's  by  the  Slstof 
January,  1833,  the  charterer  was  to  be  at 
liberty  to  rescind  the  charter-party. 

Held,  that  the  defendant  was  bound  to  pro- 
ceed at  once  to  St.  Michaers,  and  was  not 
at  liberty  to  make  an  intermediate  voyage 
for  his  own  purposes,  although,  notwithstand- 
ing such  intermediate  voyage,  he  arrived  at 
St.  Michael's  before  the  31st  of  January,  1633. 
M* Andrew  ?.  Adam.  29 

2.  Agreement  to  proceed  to  the  East  Indies, 
and  there  load  a  full  and  complete  cargo ;  the 
fore-cabin  to  be  filled  with  light  goods: 
freieht  41.  \5a.  per  ton  of  20  cwt.  for  sugar, 
conee,  and  rice,  and  for  pepper  at  18  cwf.  to 
the  ton ;  100  tons  of  rice  or  sugar  to  be  ship- 
ped previous  to  any  other  part  of  the  loading, 
to  ballast  the  vessel ;  Held,  that  the  owner 
waa  obliged  to  furnish  what  further  ballast 
was  necessary,  and  that  the  freighter,  after 
shipping  the  100  tons  of  sugar,  was  at  liberty 
to  complete  the  carso  with  light  goods. 
Irving  V.  Clegg  and  Another.  63 

3.  Plaintiffs  agreed  with  defendants  to  convey 
a  cargo  to  Oporto,  and  if  the  river  waa  in  pos- 
session of  an  enemy,  to  unload  at  F.,  outside 
the  harbor.  The  freight  was  to  be  475/. ;  or, 
if  the  veasel  could  enter  Oporto,  discharge 
and  reload  there,  300Z.  onl^ ;  twenty- five  days 
were  allowed  for  unloading.  Plaintiffs  ar- 
rived at  F.  Jane  the  2d,  and  an  enemy  being 


in  possession  of  the  river,  commenced  un- 
loading there.  The  vessel  was  detained  at 
F.,  partlv  for  the  convenience  of  defendants, 
and  partly  by  bad  weather,  till  August  25th, 
and  by  that  time  had  discharged  seven- 
eighths  of  her  cargo.  The  enemy  then  hav- 
inff  quitted  the  river,  she  entered  Oporto, 
where  she  discharged  the  remaining  eighth 
of  her  cargo.  In  July,  the  defendants'  agent 
at  Oporto  gave  plaintiffs  a  bill  for  the  larger 
freieht.  In  September  the  vessel  obtained, 
at  Oporto,  a  full  cargo  for  England.  Held, 
that  plaintifis  were  entitled  to  the  larger 
freight,  and  to  demurrage  from  the  28th  of 
June.  Gibbins  and  Others  v.  Buisson  and 
Another,  283 

COMMON. 

B]r  a  local  act  all  rights  of  common  whatever 
in  B.  were  extinguished :  the  wastes  were 
divided ;  the  owners  of  allotments  were  di- 
rected to  inclose,  and  authorized  to  distrain 
the  cattle  of  strangers  trespassing : 

No  fence  having  been  made,  held,  that  the 
owner  of  an  allotment  in  B.,  could  not  die- 
train  cattle  which  had  strayed  into  his  allot- 
ment from  a  common  in  W.,  in  pursuance  of 
an  alleged  right  of  common  pur  cause  de  viei" 
nage  in  the  inhabitants  of  W.  Wells  v. 
Pearey,  556 

COMPOSITION  DEED. 

A  composition  with  a  clergyman,  in  conaidera- 
tion  that  his  future  incoine  may  be  received 
by  a  trustee,  and  applied  in  liquidation  of  his 
debts,  after  providing  for  a  curate,  is  void 
under  13  Elix.  c.  20.  Alchin  v.  Hopkins, 
Clerk.  99 

CONDITION. 
See  Estate,  1.    Royal  Sign-manual. 

CONSIDERATION. 
See  Assumpsit,  1.  Execution,  1.  Pleading,  16. 

CONTRACT. 
See  Executor,  1. 

CONVEYANCE. 
See  Estate,  2. 

COPYHOLD. 

The  copyhold  property  of  an  insolvent  debtor 
vesta  in  his  assignee  by  virtue  of  the  assign- 
ment under  7  G.  4,  c.  57,  s.  11,  vrithout  entry 
on  the  court  rolls.  Dos  dem.  Smith  v.  Glen- 
Jidd.  729 

COPYRIGHT.^ 
See  Pleading,  17. 

CORPORATION. 

Where  the  crown  granted  a  borough  in  fee- 
farm  to  a  corporation,  and  acouitted  them  of 
part  of  the  rent,  willine  that  tney  should  re- 
pair the  banks,  mounds,  sea-shorea,  add  pier 

•  within  the  borough:  Held,  that  an  action 
lay  against  the  corporation  at  the  suit  of  an 
individual,  whose  house  had  been  injured  by 
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the  sea  in  conseqaence  of  the  neglect  of  the  I 
corporntion    to   repair   the     eea-shore    and 
mounds.   The  Mayor  and  Burge$$e$  of  Lyme 
Regis  V.  Henley.  222 

COSTS. 
See  Attorney,  2.    Practice ^  14. 

1.  The  tenant  in  a  real  action  ie  not  entitled  to 
costs  upon  a  nolle  prosequi.  Willianu  v. 
Harris.  13 

2.  The  book  of  the  clerk  of  the  warrants  is  the 
proper  place  of  enrolment  for  the  name  of  an 
attorney  of  the  Common  Pleas.  It  is  the 
duty  of  an  attorney  to  cause  his  name  to  be 
enrolled ;  and  if  he  omits  to  do  so,  he  is  in- 
competent to  obtain  costs,  though  otherwise 
duly  qualified  as  an  attorney.  Humphreys  v. 
Harvey,  62 

3.  If  a  rule  is  drawn  up  in  the  alternative,  the 
party  who  fails  on  the  substantial  question 
18  not  entitled  to  the  costs  of  the  rule,  al- 
thouffh  be  succeeds  upon  the  alternative. 
Jtf'  fndrew  v.  Adam.  270 

4.  Where  an  executrix  commenced  an  action 
with  temerity,  and  prosecuted  it  recklessly, 
iayinff  the  venue  in  Middlesex,  notwithstand- 
ing all  the  parties  lived  in  Monmouthshire, 
and  twiceviolating  a  peremptory  undertaking 
to  try,  the  Court  reiased  to  exonerate  her 
from  costs.  Wilkinson^  Executrix  of  Bevan, 
Y.  Edwards,  301 

5.  When  one  judgment  is  set  off  against  an- 
other, the  lien  ot  an  attorney  does  not  extend 
beyond  his  costs  in  the   particular   cause. 

fVatson  V.  Maskell.  366 

6.  Where,  upon  a  matter  decided  at  chambers, 
a  judge  has  entertained  the  question  of  costs, 
an  appeal  to  the  Court  on  the  subject  of  such 
costs  ought  not  to  be  made.  Davy  v.  Brown. 

460 

7.  Where  a  vendor,  from  inability  to  make  oat 
a  title,  fails  to  completers  contract  for  the  sale 
of  an  estate,  the  purchaser  cannot  recover  as 
damajgea,  expenses  incurred  previously  to 
entering  into  the  contract ;  nor  the  expense 
of  a  survey  of  the  estate ;  nor  the  expense  of 
a  conveyance  drawn  in  anticipation  of  a  com- 
pletion of  the  purchase  ;  nor  the  extra  costs  of 
a  chancery  suit  touching  the  purchase,  in 
which  the  vendor  is  defeated ;  nor  losses  sus- 
tained bv  the  purchaser,  in  the  resale  of  stock 
prepared  for  the  estate.  But  he  is  entitled  to 
recover  the  expense  of  comparing  deeds,  of 
searching  for  judgments,  and  of  journeys  for 
that  purpose;  and  interest  on  his  deposit 
money.    Hodges  v.  Earl  of  Litehjield.      492 

8.  A  policeman  defendant  who  obtains  a  ver- 
dict ia  entitled  to  his  costs  under  10  G..4,  c. 

4,  notwithstanding  the  power  given  to  the 
Judge  to  certi^under  3  &  4  W.  4,  c.  42. 
Humphrey  v.  Woodhouse  and  Others.       506 

9.  Costs  of  oommission  to  examine  witnesses 
abroad,  not  allowed  to  the  party  who  obtains 
the  commission, — although  successful  in  the 
action, — ^where  the  examination  is  more  par- 
ticularly for  his  benefit.     Bridges  v.  Fisher. 

510 

10.  Where  a  verdict  was  found  against  one  of 
three  defendants,  and  in  favor  of  the  two,  the 
Court  deducted  the  costs  of  the  two  out  of 
plaintifTs  costs  and  damages  against  the  one, 
without  regard  to  plaintiff's  attorney's  lien. 
George  v.  Elston  and  Others.  513 

11.  The  circumstance  that  an    executor  has 


.  commenced  and  conducted  an  action  pro- 
perly, is  not  sufficient  to  exempt  him  from 
costs,  if  he  fails.  Southgate  and  Others,  Exe* 
cutors  of  T,  Clark,  v.  Crowley  and  Another. 

518 

12.  Where  coats  were  ordered  to  be  paid  to 
the  defendants  or  their  attorney,  a  demand  b^ 
their  attorney  in  the  country  was  held  sufli- 
cient  to  authorize  an  application  for  an  at- 
tachment to  enforce  payment,  notwithstand- 
ing the  agent  of  the  attorney  in  the  country 
was  the  attorney  on  record.  Dennett  v.  Pass 
and  Another.  63S 

13.  Upon  a  declaration  of  two  counts,  the  de- 
fendant paid  into  Court  enough  to  cover  the 
demand  \n  the  first,  and  obtained  a  verdict  on 
the  second ;  but  having  omitted  to  plead  the 
payment,  as  required  by  the  new  rules.  Held, 
that  he  was  not  entitled  to  costs.  Adlardw. 
Booth.  693 

14.  Upon  setting  off  one  judgment  against  an- 
other, subject  to  the  attorney's  lien,  that 
lien  must  be  taxed  as  between  attorney  and 
client.     Watson  v.  Maskell.  727 

15.  Defendant  having  been  arrested  for  652., 
when  there  was  not  probable  cause  for  ar- 
resting him  for  more  than  442.,  the  Court  al- 
lowed him  his  costs  under  43  G.  3,  c.  46. 
Bradley  v.  MUnes.  738 

COVENANT. 
See  Executor, 

1.  Lessee  for  a  term  of  years  underleased  for  a 
term  longer  than  his  own,  the  under-lessee 
covenanting  to  pay  rent  to  lessee:  Held, 
that  the  executor  of  lessee  might  sue  the 
under-lessee  for  rent  accruing  during  the  con- 
tinuance of  lessee's  term.  Baker  and  Wife, 
Executrix  of  Hutchins,  v.  Gostling.  19 

2.  Carrying  on  the  business  of  a  retail  brewer, 
Held,  to  be  no  breach  of  a  covenant  not  to 
carry  on  the  business  of  a  common  brewer, 
or  retailer  of  beer.  Simons  and  Battley  v. 
Farren.  126 

3.  Plaint  iff  and  defendants  were  members  of  a 
Joint  Stock  Company ;  plaintiff  agreed  to 
demise  land  to  defendants  as  trustees  for  the 
Company;  defendants  covenanted  to  pay 
him  rent ;  and  by  a  separate  deed,  plaintiff 
and  the  other  members  of  the  Company 
covenanted  to  indemnify  the  defendants  for 
acts  done  by  them  as  trustees :  Held,  that 
plaintiff,  notwithstanding  he  was  a  member 
of  the  Company,  might  sue  defendants  on 
their  covenant.  Bedford  and  Others,  Assign- 
ees of  Austin,  a  Bankrupt,  v.  BrtUton  and 
Others,  399 

DEVISE. 

See  Rent  Charge.    EstaU,  2. 

1.  Testator  being  seised  in  tail  of  lands  at  C, 
with  remainder  to  his  son  in  tail,  and  rever- 
sion to  himself  in  fee,  and  being  seised  in  fee 
of  other  lands  at  D.,  devised  **all  his  real 
estates  whatsoever,  over  which  he  had  any 
disposing  power,"  to  R.  and  hia  heirs,  in 
trust  for  testator's  son  for  life,  with  several 
remainders  over  in  tail,  subject  to  terms  for 
the  payment  of  debts,  annuities,  and  mar- 
riage portions :  Held,  that  by  this  devise  tes- 
tator's reversionary  interest  in  the  lands  at 
C.  passed  to  the  devisee.  Mostyn  and  Others 
T.  Champneys  and  Others,  341 
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2.  T.  J.  Selby,  who  had  no  relations  of  his 
own  name,  devised  his  property  to  his  right 
and  lawful  heir-at-law  (for  whom  he  direct- 
ed advertisements  to  be  pablished),  charged 
with  legacies  to  be  paid  in  twelve  months 
after  testator's  daath ;  and  if  no  heir  was 
foand,  to  W.  L.,  on  condition  he  chanced 
his  name  to  Selby.  On  the  side  of  his  motner 
and  ^rafidmother,  the  testator]  had  several 
relations,  to  whom  he  left  large  legacies: 
Held,  that  by  his  lawful  heir  he  meant  an 
heir  of  the'  blood  of  the  Selbys ;  and  that 

.  none  such  being  found,  the  property  belonged 
to  W.  L,.Daviet  and  Wife^  Demandants; 
Lawndet,  Tenant.  597 

DISTRESS. 
See  Landlord  and  Tenant,  2. 

DOWER. 
See  Evidenect  2. 

DURANTE  VIDUITATE. 
See  Eatate,  1. 

ECCLESIASTICAL  BENEFICE. 
See  Cifmpotition  Deed* 

ERROR. 
See  Practke,  7. 

ESTATE. 

1.  Rents  devised  to  a  female  durante  viduitate, 
do  not  pass  over  to  the  remainder-man  upon 
her  cohabiting  with  one  who,  under  an  ille- 

gal  marriage,  holds  himself  out  as  her  hue- 
and.  And  the  party  who  thus  holds  him- 
self out  is  not,  by  so  doing,  estopped  to  show 
the  invalidity  of  the  marriage.  Allen  and 
Wife  V.  Wood,  Administrator  of  Grim- 
wuU.  8 

2.  Devise  of  land  to  trustees,  in  trust  to  per- 
mit testator's  wife  and  daughters  to  receive 
the  clear  rents  of  three  parts  to  their  sole 
and  separate  use,  and  the  testator's  son  the 
clear  rent  of  the  fourth  part ;  the  trustees  to 
pay  all  outgoings,  to  repair  and  to  let  the 
premises :  Held,  that  the  leffal  estate,  as  to 
all  the  four  parts,  vested  in  the  trustees. 

Upon  the  death  of  one  of  two  trustees,  the  sur- 
vivor was  to  appoint  another  in  place  of  the 
deceased,  ana  to  convey  the  premises  to 
him,  to  hold  them  jointly  with  the  survivor. 
One  of  the  trustees  being  dead,  the  survivor 
by  a  deed  to  which  the  cestui  que  trusts  were 
parties,  appointed  P.  sole  trustee,  in  place  of 
himself  and  the  deceased,  and  conveyed  the 
premises  to  P.  to  hold  to  him  and  his  heirs, 
and  not  jointly  with  the  surviving  trustee : 
Held,  that  the  whole  legal  estate  passed  by 
that  conveyance  to  P.     White  v.  Parker. 
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ESTOPPEL. 
See  Landlord  and  Tenant,  1.    Eiiate,  1. 

EVICTION. 
See  Pleading,  5. 


EVIDENCE. 

See  Bankrujpt,  6.     Pleading,  15,  18,  19.    Bai 
ofExtkange,  3.    Practice,  18. 

1.  Plaintiff,  a  leaseholder,  in  consideration  o 
100/.,  and  a  yearly  sum  of  75/.  payable  quar- 
terly, by  indenture  under-demised  and 
leased  to  defendant  certain  premises  for  a 
longer  term  than  plaintifi*  had  in  them  him-- 
selt :  Held,  that  a  counterpart  of  this  inden* 
ture,  executed  by  defendant  ouly,  and  bear- 
ing only  a  30«.  stamp,  was  not  admissible  in 
evidence  to  support  an  allesation  of  assign- 
ment, on  which  defendant  nad  taken  issue. 
Baker  and  Wife,  Executrix  of  JiutehinM,  v. 
Goatling.  246 

2.  In  dower,  the  tenant  pleaded  in  May,  1833, 
that  demandant  had  elected  to  receive  an  an- 
nuity in  satisfaction  of  dower:  Held,  that 
the  plea  was  not  supported  by  showing  the 
demandant's  receipt  of  dividend  in  September, 
1633. 

Held  also,  that  an  order  made  in  a  suit  in 
Chancery  between  the  demandant,  tenant, 
and  others,  was  admissible  in  evidence  for 
the  demandant  in  dower,  to  show  the  cir- 
cumstances under  which  the  dividends  were 
received.  M.  Slatter,  widow,  demandant; 
G.  Slatter,  tenant.  259 

3.  A  memorandum  signed  by  the  lessee  on  the 
margin  of  a  lease,  and  statmg  that  the  lessee 
was  to  be  tenant  and  pay  rent  for  a  period  of 
six  weeks  antecedent  to  the  term  granted  by 
the  lease.  Held  admissible  in  evidence  on 
the  part  of  the  lessor,  to  show  the  amount  of 
rent  due.     Cowne  v.  Garment.  318 

4.  Plaintiff  put  up  to  sale  by  auction  a  lease  of 
premises  which  he  occupied  as  assignee  of 
the  lease,  stipulating  not  to  produce  any  title 
prior  to  the  lease :  In  an  action  against  a 
purchaser  for  not  completing  his  purchase, 
in  which  action  plaintiff  declared  he  waa 
possessed  of  the  lease,  held,  that  he  was 
bound  to  prove  the  execution  of  it,  by  call- 
ing the  attesting  witness,  and  that  it  was  not 
sumcient  to  prove  the  assignment  to  plain- 
tiff.   Laytkoarp  v.  Bryant.  421 

5.  Statements  o#a  decessed  occupier  touching 
his  title  are  admissible  in  evidence  generally, 
without  reference  to  the  particular  effect 
they  may  produce  in  the  cause.  Came,  de- 
mandant ;  Nieol,  tenant.  430 

6.  A  conversation  at  the  time  of  a  purchase  is 
admissible  in  evidence  for  the  defendant,  in 
an  action  for  the  price  of  the  goods,  although 
it  may  let  in  a  set-off  otherwise  barred  by 
the  statute  of  limitations.    Moore  v.  Strong. 

7.  A  trader,  in  embarrassed  circumstances, 
absented  himself  from  his  house  from  the 
16th  of  February  till  the  9th  of  March.  Upon 
an  issue,  whether  he  had  committed  an  act 
of  bankruptcy  on  or  before  the  5th  of  March, 
two  letters  written  by  him  on  the  16th  of 
January  preceding,  asking  for  time  on  two 
bills  of  exchange  payable  by  him  in  Febru- 
ary, were  received  in  evidence  to  show  the 
motive  of  his  absence.  i^milA  and  Another, 
Aeiigneea  of  Whalley,  a  Bankrupt,  v.  Cra^ 
mer.  585 

8.  A  defence,  on  the  ground  of  want  of  con- 
sideration for  an  agreement,  cannot  be  proved 
under  the  plea  of  non-at$umpait.  Pattenger 
V.  Brooket.  687 

9.  On  a  trial  touching  the  right  to  lands,  de- 
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rrt*^  in  dkaseery  bet  vcca  other  parties,  eoa- 
rfZ'-\v\%  tb«  ffaiiie  !irxb.  vere  lutld  admies- 
l/.e  in  mdeace.  to  dww  the  ckarKfer  m 
wttKh  ifa«  pif*««»?or  €D}ojed  the  Uods. 
/><rrt<«  a»d  ^i^e,  DemmmdauU ;  Lmmmdts. 
Tenami.  607 

10,  A  n  entry  of  the  dbbonor  of  a  bill  of  ex- 
cbarige,  made  in  the  atnal  cooxie  of  besineaa, 
at  rbe  time  of  the  iiiMtionor.  in  the  book  of  a 
i»orary,  b^  bis  derk.  who  pre«eo:ed  the  bill, 
maj  be  ^ven  in  evidence  m  an  action  oo  the 
bill  opon  proof  of  the  death  of  ibe  cierfc  who 
utade  the  entry.    Foolt  ▼.  Diets.  649 

EXECUTION. 

1.  M.  beinf  in  cosfodf  on  ezeeatioa,  pmsoam 
to  a  warrant  of  attorney,  by  which  he  had 
agreed  that  ezecotion  should  iarae  from  time 
to  time  for  certain  insialmentaof  a  mort^a^e 
debt,  defendant  in  consideration  that  plamtifl* 
would  discharge  M.  out  of  eostody,  nnder- 
took  that  be  should,  if  necessary,  be  (brth- 
ooroinc  for  a  second  execution: 

Held,  that  defendant's  was  a  valid  eon- 
tract.    Atkinsomr.  Bawntun.  444 

2,  A  sale  of  the  goods  of  an  insolyent  under  a 
fi.  fa.,  issued  upon  a  warrant  of  attorney 
given  by  the  inaolTent,  is  invalid  if  it  take 
place  after  the  commencement  of  the  insot- 
▼eni*s  imprisonment,  notwithstanding  the 
goods  may  haye  been  seized  under  the  writ 
before  the  imprisonmetit.  JTelcey,  Astignee 
of  Fordredf  an  Insolvtmt,  T.  MmUr  and  An- 
other, 721 

EXECUTION  DEED. 
See  Baron  and  Fane,  2. 

EXECUTOR  AND  ADMINISTRATOR. 

See  Covenant,  V    Costs,  4,  11. 

Where  an  administrator  has  occupied  premises 
demised  to  the  intestate,  it  is  no  plea  to  an 
action  of  covenant  to  pay  rent  and  taxes,  and 
for  non-repair,  to  say,  that  the  premises  yield 
no  profit.     Tremeere  v.  3Jorison.  89 

FEME  COVERT. 

1.  Under  3  &  4  W.  4,  c.  74.  as.  77,  91,  a  ferae 
covert,  when  her  husband  has  absconded,  and 
has  not  been  heard  of  for  some  time,  may 
pass  a  reversionary  life  interest  in  freehold 
property.     Ex  parte  Mary  Gill.  168 

2.  To  a  declaration  on  a  bill  of  exchange  alleged 
to  have  been  drawn  and  endorsed  by'Sarah 
Elwood,  defendant  pleaded  that  she  was  the 
wife  of  Thomas  Elwood,  who  was  still  alive  ; 
replication  that  she  drew  and  endorsed  the 
bill  by  the  authorify  of  her  husband :  Held, 
DO  departure.    Prince  v.  Brunatte,  435 

FINE. 

1.  The  court  refused  to  amend  a  fine  in  a  case 
of  misdescription  cured  by  3  &  4  W.  4,  c. 
74,  B.  7.  Lockingtont* Demandant ;  Shipley 
and  IVi/e,  Conusors.  355 

2.  Passing  of  fine  after  death  of  c^nusee. 
Orifith^s  fine.  720 

FORGERY. 
See  Money  had  and  received,  \ 


GUARANTY. 

1.  PlaooiSi.  owners  oi  a  ainphire^aa  ckvicr- 
party  by  H.  S..  refosed  to  fet  her  ail  vadl 
cenajo'disfrntes  aboot  the  freight  hens  tea 
theoi  and  H.  S.  were  settled  by  H.  S.  giving 
aecvrxty  ;  wbereupoo  defeodaat,  ia  coinde- 
faiioB  that  plaint i^  wvakl  let  H.  S. safl  with- 
oai  giving  seeunty.  nndenook  to  ^es  T.  M. 
to  sign  the  gnaraniv  here  voder  seVlonh,  and 
deliver  it  to  plaioti^  in  a  week :  Held,  that 
this  was  not  an  undertaking  iar  the  deht.de- 
fiinlt.  or  miKarTiage  of  another,  withia  the 
autate  of  fraoda. 

The  guaranty  to  be  signed  bv  T.  M.  was 
as  follows:— -Whereas,  H.  S.  faaa  hiied 
your  ship  for  six  months  from  the  12ih  of 
Jfoly,  1830,  and  such  longer  time  as  his  in- 
tended voyage  may  require,  and  has  paid  or 
secnred  the  freight  ibr  six  months,  from  the 
20fh  of  Aognst,  1830,  and  is  abont  to  leave 
England,  I  gaaramee  the  payment  of  freight 
whfch  shall  accroe  for  any  portion  of  the 
voyage  after  the  aaid  six  months  f*  Held,  an 
ondenaking  within  the  statate  of  fraoda,  and 
insofficient  for  waiM  of  a  consideration  appa- 
rent on  the  fiice  of  it ;  and  conseqaeatly  that 
only  nominal  damages  conld  be  recovered 
against  defendant  for  failing  to  procure  T. 
M.*s  signature,  according  to  his  promise. 
Bushell  and  Others  v.  Beaton.  103 

2.  *'  Inclosed  I  forward  you  the  bills  drawn 
per  J.  A.  upon,  and  accepted  by  L.  D., 
which  I  doubt  not  will  meet  due  honor,  but  in 
default  thereof  I  will  see  the  same  paid.  B. 
J.  A." 

Held,  that  the  consideration  for  B.  J.  A.*8 
promise  did  not  appear  sufficiently  to  render 
nim  liable  on  this  undertaking.  Hawes  and 
Others  V.  Armstrong.  761 

GOODS  BARGAINED  AND  SOLD. 
See  Aseumpsit,  2. 

HOUSE  OF  LORDS. 

See  Practice,  7. 

INFANT. 

1.  The  Court  has  no  jurisdiction  to  discharge 
from  custody  an  infant  in  execution  for  da- 
mages, in  an  action  oi  slander.  Defries  v. 
Davis.  692 

2.  Defendant  and  an  infant  who  had  granted  an 
annuity,  covenanted  Jointly  and  severally  for 
the  due  payment  of  the  same:  Held,  that 
the  infancy  of  the  grantor  did  not  avoid  and 
exonerate  the  defendant  from  his  separate 
contract.  Gillow  and  Others,  Executrix  and 
Executors  of  Gillow  v.  iStr  John  Scott  Lillie, 

695 

INSOLVENT  DEBTOR. 

See  Copyhold,     Execution,  2. 

Where  no  fraud  has  been  committed,  the  as- 
signment by  an  insolvent  debtor  to  his  pro- 


visional assignee  under  7  G.  4,  c.  57,  pa 
only  such  property  as  the  insolvent  has  at 
the  time  of  the  assignment.  Sinu  and  Ano- 
ther, Assignees  of  Barnard,  an  Insolvent,  v. 
Simpson.  306 


Indsx. 
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INSURANCE. 


Hides  insared  from  Valparaiso  to  Bordeaux 
free  of  particular  average,  unless  the  ship 
^ere  stranded,  arriving  at  Rio  de  Janeiro  on 
their  way  to  Bordeaux,  in  a  state  of  incipient 
putridity,  occasioned  by  a  leak  in  the  ship, 
were  sold  for  a  fourth  of  their  value  at  Rio. 
The  ship  was  stranded  on  her  passage  from 
Rio  to  fibrdeaux.  The  assured  received  the 
news  of  the  damage  of  the  hides  and  of  their 
sale  at  the  same  time : 

Held,  that  the  stranding  was  not  such  as 
to  make  the  underwriter  liable  for  an  average 
loss ;  and  that  the  assured  could  not  recover 
as  for  a  total  loss,  without  abandonment. 
Boux  V.  Salwtdor.  526 

INTERPLEADER. 

See  Sheriff,  1.    Practice,  20. 

JOINDER  OF  PARTIES. 

See  Fl&tding,  20. 

JOINT  STOCK  COMPANY. 

See  Covenant,  3. 

JUDGES. 
The  Judges  declined  to  answer  a  question  pro- 
posed to  them  by  the  House  of  Lords,  in 
terms  which  rendered  it  doubtful  whether  it 
did  not  extend  to  the  construction  of  a  bill 
before  the  House.  In  the  matter  of  the  Lon- 
don and  Westminster  Bank,  197 

JUDGMENT. 

See  Practice,  I,  11,  12. 

LANDLORD  AND  TENANT. 

See  iVeio  Trial.    Pleading,  I,  2.    Stamp. 

1.  The  plaintiff  came  into  occupation  under 
one  who  had  paid  rent  upon  distress  by  the 
defendant:  Held,  that  after  proof  of  this  fact, 
the  plaintiff  was  estopped  to  dispute  the  de- 
fendant's title  to  the  rent,  notwithstanding 
the  defendant  inadvertently  put  in  evidence 
a  document  which  showed  that  the  plaintiff's 
predecessor  occupied  under  a  lease,  to  which 
the  defendant  was  in  law  a  stranger.  Cooper 
V.  Blandy  and  Another.  45 

2.  A  landlord  cannot  distrain  under  11  G.  2,  c. 
19,  s.  1,  gfoods  fraudulent  Iv  and  clandestinely 
removed  from  the  tenant  s  premises  before 
the  rent  becomes  due.  Band  v.  Vaughan 
and  Another,  767 

LEASE. 

See  Stamp, 

LIEN. 
See  Costs,  5,  10, 14. 

MEMORANDA,  243,  571,  771. 
MONEY  HAD  AND  RECEIVED. 

A  stockholder  whose  stock  has  been  sold  with- 
out his  knowledge,  under  a  forged  power  of 
attornev,  may  sustain  an  action  for  money 
had  and  received  against  the  parly  who  holds 
the  proceeds  of  the  sale.  Marsh  and  Others, 
Plaintiffs  in  Error  v.  Keating,  Defendant  in 
Error.  198 


NEW  TRLAL. 


1 


Plaintiff  having  recovered  a  verdict  under  20Z. 
as  damsges  for  his  inability  to  let  a  house  for 
six  weeks  in  consequence  of  defendant  having 
omitted  to  do  certain  repaira  to  which  he  was 
liable  as  tenant,  the  Court  refused  to  disturb 
the  verdict,  notwithstanding  the  substantial 
repain  were  to  be  done  by  plaintiff.  Woods 
V.  Pope.  467 

NIL  HABUIT  IN  TENEMENTIS. 
See  Pleading,  1. 

OUTLAWRY. 

Outlawry,  when  an  abuse  of  process.  Piguo 
V.  Vrummond.  354 

PATENT  RIGHT. 

In  case  for  invading  plaintiff's  patent  right  to 
certain  machinerv  for  drying  calicoes,  &c., 
where  the  specincation,  after  setting  forth 
the  mode  in  which  the  cloth  was  to  be  ex- 
tended for  the  purpose  of  drying,  proceeded 
to  sute  thst  it  might  be  taken  up  again  by 
the  same  machinery;  a  jury  having  found 
that  the  invention  was  new  and  useful  on  the 
whole,  but  that  the  machine  was  not  useful 
in  some  cases  for  taking  up  goods,  the  Court 
refused  to  set  aside  the  verotct  for  the  plain- 


tiff and  enter  a  nonsuit. 
castle  and  Others. 


Haworth  v. 


Hard- 
182 


PARTNERS. 
See  Covenant,  3. 

PENAL  ACTION. 
See  Pleading,  21. 

POLICE. 
See  Costs,  8. 

POST-HORSE  DUTY. 

By  4  G.  4,  c.  62,  postmastera  ara  to  pay  for 
horses  let  out  for  a  distance  not  exceeding 
eight  miles,  a  duty  of  Is.  9d.  a  horse,  or  one- 
fifth  of  the  sum  charged  to  the  hirer,  and  are 
to  make  a  return  to  the  stamp  office  of  the 
number  of  horses  let,  the  number  of  miles, 
the  amount  charged  to  the  hirer,  the  fifth 
part  of  that  amount,  or  ls.9d.  for  each  horse. 
For  a  false  return  the  postmaster  is  liable  to 
a  penalty ;  and  the  farmer  of  the  duty  may 
compel  Him  to  verify  his  return  on  oath.  De- 
fendant returned,  as  the  amount  of  duty  for 
two  horses  let  out  for  five  miles,  2s.  6d.,  and 
omitted  to  state  the  sum  charged  to  the 
hirer: 

Held,  that  notwithstanding  such  omission* 
he  had  sufficiently  indicated  his  election  to 
pay  the  duty  of  one- fifth,  and  that  the  farmer 
could  not  claim  U.  9d.  for  each  horse.  Mam' 
mond  ▼.  Hooley.  131 

PLEADING. 

See  Practice,  9.  Sheriff,  2.  Evidenco,  8.  Baron, 
and  Feme.  BUI  of  Exchange,  4.  Costs,  18. 
Bankrupt,  6,  7.  Feme  CoveH,  2.  Aswmm^^, 
2.  Money  had  and  reeeiocd. 

1.  Nil  haMt  in  tenementis  is  no  plea  in  an  ac- 
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tion  of  debt  for  ate  and  oeenpatbn.    Curtis 
and  Others,  Executors  9/  CuHU  ▼.  Sjnttif.  15 

2.  In  case  for  an  irresular  diatreas,  ii  la  necea- 
aarj  to  state  correctly  to  whom  the  rent  dis- 
trained for  is  dae ;  and  a  variance  in  thia  re* 
spect  is  &tal.  Irdand  v.  JsknsoHt  Vaugkan^ 
and  Othera.  162 

3.  A  defendant  mav  plead  to  the  aame  demand, 
firat,  the  general  issue ;  and,  aecondly,  that 
the  demand  accrued  for  carrying  into  effect 
illegal  wagera.     Tridmerr  v.  Duerr,         266 

4.  To  adecliu^tionby  endoraee  asainat  acceptor, 
defendant  pleaded  that  the  bill  waa  accepted 
without  consideration  from  the  drawer :  Held 
ill,  and  that  under  the  rule  of  Hil.  4  W.  4, 
plaintiff  might  demur.    Ijow  ▼.  Chtfney,  267 

5.  To  covenant  for  rent,  plea  that  defendant, 
with  the  oonaent  of  leaaor,  carried  on  the 
buaineaa  of  a  retail  brewer  and  retailer  of  beer, 
whereupon  a  forfeiture  waa  incurred,  and  he 
waa  evicted  by  B.  C.  having  good  right  and 
title  to  the  premiaea  aa  heir  of  CT,  with 
whom  defendant's  lessor  had  covenanted  not 
to  carry  on  the  buaineaa  of  a  retailer  of  beer 
without  the  conaent  of  C. :  Held  ill.  iStaiofis 
and  Another  v.  Farren.  272 

6.  A  plea  of  privilege,  aa  attorney  of  another 
court,  ia  a  plea  in  abatement ;  and  if  it  be 
not  verified  by  affidavit,  plaintiff  may  sign 
judgment.    Dotndeon  v.  ChUtnan.  297 

7.  The  rule  of  Hil.  4  W.  4,  which  requires  the 
party  who  pleads  a  plea  of  judgment  reco- 
vered to  set  out  its  date,  dLC,  in  the  roarsin 
of  the  plea,  doea  not  apply  to  a  plea  of  judg- 
Dent  recovered  againat  an  executor. 

Barriatera  under  the  degree  of  the  Coif  are, 
aa  well  as  Seijeanta,  competent  to  sign  pleaa 
in  the  Court  of  Common  Pleaa.  Power  v. 
isod,  AdminiMtrator  of  Ixod,  304 

8.  To  action  on  an  attoraey'a  bill,  defendant 
pleaded  that  the  bill  was  tor  work  at  law  and 
m  eauity,  and  waa  not  delivered  to  her  a 
month  before  action.  Replication,  that  the 
bill  waa  not  for  work  at  law  and  in  equity : 
Held,  iU.    Moore  Y.BouUott.  323 

9.  The  Court  allowed  the  aaaigneea  of  a  bank- 
rupt to  plead,  in  covenant  on  a  leaae,  lat,  that 
the  lessee's  interest  did  not  paaa  to  them  ; 
2dly,  that  they  renounced  the  term  'in  time 
to  be  diacharged  from  the  performance  of 
eovenanta.  Thommon  v.  Brodbury  and  Ano- 
ther, Aeeigneee  o/Venablee,  a  Bankrupt.  326 

10.  To  a  declaration  of  two  counta,  one  on  a 
bill  of  exchange,  the  other  on  an  account 
stated,  defendant,  without  a  rule  to  plead 
aeveral  mattera  pleaded,  "that  he  did  not 
accept  the  bill;'*  and  for  a  further  plea,  that 
he  did  not  account :  Held,  that  the  informa- 
lity of  omitting  to  confine  each  plea  to  the 
count  to  which  it  applied,  did  not  authorize 
plaint  iff  to  sign  j  udgment.  Vere  v.  Goidtho' 
rough.  353 

11.  To  a  plea  b^  the  acceptor  of  a  bill  of  ex- 
change, that  It  waa,  to  the  knowledge  of  the 
holder,  negotiated  by  fraud,  and  that  no  con- 
sideration waa  given  for  the  endorsement  to 
the  holder,  it  is  sufficient  for  the  holder  to 
reply  generally,  that  ne  had  no  notice  of  the 
fraud,  and  that  the  bill  waa  endorsed  to  him 
for  a  good  conaideration.  469 

13.  And  where  upon  demurrer  judgment  waa 
given  for  plaintiff  on  such  a  replication,  the 
Court  refuaed  to  allow  defendant  to  withdraw 
the  demurrer  on  payment  of  costs.  Bramah 
and  Another  v.  Rcherte  and  Others.  481 


13.  To  a  plea  of  payment  of  3J.  St.  2d.  in  aatia- 
faction  and  diacharge  of  defendant's  promise; 
replication  that  defendant  did  not  pav  it  in 
aatiafaction  and  diacharge,  nor  did  plaintiff 
receive  it  in  aatiafaction  and  diacharge :  Held, 
on  demurrer,  unobiectionable.  WM,  Asoig- 
nee  of  Walter,  an  Ineolvent  v.  Welherhy.  502 

14.  Pleaa  in  trover.  LeueteH  v.  Cooper  and 
Another.  509 

15.  Plaintiff  declared,  that  he  waa  possessed  of 
a  cloae  and  pond:  that  defendant  at  the 
time  of  the  grievance  complained  of  was  pos- 
sessed  of  a  cloae  used  aa  a  private  road,  ad- 
joininff  plaintiff*8  cloae  and  pond ;  and  that 
defendant  wrongfully  made  in  his  said  close 
used  as  a  private  road  a  aewer  near  to  the 
plaintiff 'a  pond,  and  continued  the  sewer  for 
a  long  time,  and  thereby  durinff  all  that  time 
diverted  the  water  of  the  pond :  Held,  that 
the  allegation  that  the  defendant's  close 
waa  used  ss  a  private  road  at  the  time  of 
making  the  sewer  wss  surplussge.  which  it 
was  not  incumbent  oir  the  plaintiff  to  esta- 
blish in  proof.    Vmkee  v.  GottUng.  588 

16.  Illegality  of  conaideration  must  be  pleaded 
specially  aa  a  defence,  not  only  where  the 
express  contract  on  which  a  plaintiff  suea  is 
illegal,  but  also  where  illegal  services  having 
been  performed,  no  contract  to  pay  for  them 
can  be  implied.    Potts  v.  Sparrow.  594 

17.  In  assumpsit  for  the  price  of  a  copyhold 
bargained  and  sold,  a  defence  on  the  ground 
that  the  copyright  waa  not  aasigned  in  writ- 
ing, must  be  specially  pleaded.  Bamsit  v. 
Gtoesop,  633 

18.  The  defendant  pleaded,  that  a  promiasorj 
note  on  which  tne  plaintiff  declared,  was 
made  by  defendant  m  December,  1833,  in 
pursuance  of  an  agreement  thereby  to  secure 
to  J.  A.,  money  lost  to  him  at  play  in  July 
1833: 

Held,  that  thia  plea  waa  not  aupported  by 
evidence,  that  in  July,  1833, defendant  gave 
J.  A.,  a  bill  of  exchange,  payable  six  months 
after  date,  for  872.  lost  st  play,  which  bill  J. 
A.  endorsed  to  V.  K. ;  and  that  in  December, 
1833,  defendant  substituted  for  this  bill  'of 
exchange  a  promiasory  note  of  10U2.  bearing 
date  September,  1833,  and  payable  to  the 
order  of  V.  K.  six  months  after  date,  being 
the  note  on  which  the  plaintiff  sued.  Boml' 
ton  V.  Cogklan.  640 

19.  To  a  plea,  that  work  in  reapect  of  which 
plaintiff  sued,  wss  not,  sccording  to  agree- 
ment, done  to  the  aatiafaction  of  defendant 
or  hia  aurveyor ;  plaintiff  replied*  that  it  was 
done  to  the  aatiafaction  of  defendant  and  his 
surveyor ;  without  thu,  that  it  was  not  done 
to  the  satisfaction  of  defendant  or  hia  aur- 
veyor : 

Held,  that  upon  thia  iaaue  it  waa  aufficient 
to  ahow  that  the  work  was  done  to  the  satis- 
foction  of  the  defendant.   Bradley  v.  MUnos. 

644 

20.  Tenanta  in  common  cannot  sue  jointly  for 
double  value  for  holding  over,  where  there 
has  been  no  joint  demise.  Wilkinson  and 
Stennett  v.  Hall  and  Another.  713 

21.  In  a  penal  action  against  an  attorney  the 
Court  refused  to  allow  plaintiff  to  amend 
after apecial demurrer.  Matthews  t. Swi/t.7^ 

22.  The  Court  allowed  defendant  to  amend  his 
plea  after  judgment  on  demurrer,  upon  an 
affidavit  that  material  facts  had  come  to  bis 
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knowledge  after  such  judgment.  AtkimanY, 
Bayniun,  740 

23.  In  debt  for  rent  againat  an  aaaignee,  the  de- 
fendant traveraed  an  averment  in  the  declara- 
tion that  all  the  eatate  in  the  premiaea  had 
veated  in  him.  laaue  having  been  joined,  and 
defendant  having  proved  that  he  waa  aa- 
aignee  of  part  only  of  the  premiaea :  Held,  that 
the  verdict  on  auch  iaaue  mnat  be  entered  for 
the  defendant.    CurttM  v.  SpUty,  756 

PRACTICE. 

See  Attorney,  1.     Bankrupt,  1.    Infant,  1. 
Pleading,  10.    Judget.    Bail,  \,  2. 

1.  The  affidavit  in  aapport  of  a  motion  to  enter 
op  judgment  on  a  warrant  of  attorney  need 
not  now  atate,  aa  formerly,  that  the  defendant 
waa  alive  on  a  day  in  term.  Coekwtan  v. 
Hdlyer.  3 

2.  The  writ  of  capias,  and  writs  which  purport 
to  be  a  continuance  of  it,  must  state  the  place 
where  the  defendant  reaides,  and  if  that  be 
unknown,  the  place  where  he  ia  supposed  to 
reside.    Sobertt  v.  JVedderhume.  4 

3.  The  actual  or  auppoaed  place  of  the  defen- 
dant'a  residence  must  be  stated  in  that  part 
of  the  body  of  the  writ  preacribed  by  Sche- 
dule, No.  4,  2  W.  4,  c.  39. 

It  ia  not  aufficient  to  endorse  it'ou  the  writ. 
lAndredge  v.  Riekard  Roe.  6 

4.  The  namea  of  two  defendanta  having  been 
inaerted  in  the  writ  of  aummona,  separate 
proceedings  were  taken  against  each :  Held, 
irregular.    Peppers,  IVhalley.  71 

5.  InC.  P.  judgment  against  the  caauai  ejector 
must  be  moved  for  within  the  first  four  days 
of  Hilary  and  Trinity  Term,  and  within  one 
week  of  the  firat  day  of  Michaelmas  and 
Easter  Term.  Doe  and  Law  ford  v.  Roe.  161 

6.  Where  plaintiff  had  been  misled  by  defen- 
dant aa  to  the  nature  of  a  charter-party,  the 
Court  permitted  plaintiff  to  amend  by  strik- 
ing out  a  count  in  covenant  on  a  charter- 
parly,  and  declaring  for  freight  not  upon  the 
charter-party : 

And  this,  after  many  years  had  elapsed 
since  the  commencement  of  the  action,  the 
defendant  having  been  the  cause  of  the  delay. 
Ayltoin,  AdmintitrtUor  of  Diemorr,  v.  Todd. 

170 

7.  The  House  of  Lords  will  not  receive  from 
the  agent  of  the  plaintiff  in  error  a  petition  to 
refer  to  the  Judgea  the  legal  pointa  in  the 
case.    Riekette  v.  Lewit,  196 

8.  Omission  of  the  words  **  the  '*  and  *'  by"  in 
the  copy  of  the  writ  of  caplaa  preacribed  by 
the  schedule  2  W.  4,  c.  39,  Held,  not  to  in- 
validate an, arrest.    Poeock  v.  Maeon,      245 

9.  A  declaration  in  ejectment  need  not  be  en-, 
titled  of  a  term,  or  of  a  particular  day  as  of  a 
term.  It  ia  sufficient  if  it  be  entitled  of  a 
particular  day.    Doe  d,  Aehwuin  v.  Roe,   253 

10.  Certificate  of  cognizance  of  infant  feme 
trustee.  In  the  Matter  of  S.  Luke,  an  Infant, 
wife  of  G.  Luke.  '  265 

11.  After  a  rule  to  plead  in  EaaterTerm,  in  an 
action  on  a  bill  of  exchange,  defendant  paid 
a  portion  of  the  bill,  with  coata  to  that  time, 
and  agreed  to  pay  the  residue  with  the  coats 
of  the  action,  the  let  of  October  following, 
if  it  were  not  previously  paid  by  another 
party :  no  payment  bavins  been  made  accord- 
ing^to  the  agreement,  Held,  that  plaintiff 
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might  aign  judgment  in  Michaelmaa  Term 
without  a  fresh  rule  to  plead.  Uebome  and 
Another  v.  Pennell,  320 

12.  Where  a  prisoner  has  been  served  with  a 
rule  to  plead,  the  omission  of  an  endorsement 
of  notice  to  plead,  on  the  declaration,  will 
not  render  irregular  a  judgment  signed  for 
want  of  a  plea.    Clementeon  v.    WiUiamton. 

366 

13.  Quare,  whether  a  writ  of  capias  ought  to 
disclose  the  county  of  the  defendant's  resi- 
dence.   Boiler  v.  Levy.  352 

14.  Sheriff's  coats  upon  interpleader.  Dchbe  v. 
Humphriei,  412 

15.  The  aaaignment  of  a  bail  bond  muat  be 
executed  in  the  preaence  of  two  witneases, 
but  it  ia  not  neceasary  that  they  should  both 
subscribe  their  names  in  the  preaence  of  the 
officer  aaaigning.    PhUltpe  v.  Barlow,      433 

16.  Money  paid  into  Court,  in  lieu  of  bail,  but 
under  a  protest  againat  the  aufficiency  of  the 
affidavit  to  hold  to  bail,  will  not  be  paid  out 
of  Court  to  defendant  on  the  ground  of  insuf- 
ficiency of  the  affidavit,  (xretn  v.  Glaee- 
brook,  516 

17.  In  quare  impedit  the  writ  waa  returnable 
January  8th,  1834.  Defendanta  appeared 
January  11th,  1834.  Plaintiff  declared  Janu- 
ary 10th,  1835.  The  Court  set  aaide  the  de- 
claration aa  too  late.  Barnes  v.  Jaekeon  and 
two  Others,  545 

18.  A  commission  to  examine  witnesses  may 
be  granted  for  the  trial  of  an  iaaue  directed 
by  the  Court  of  Chancery.  Bordeaux  v. 
Rowe.  721 

19.  The  Court  set  aaide  a  Judge'a  order  for 
better  pariiculara  of  set-off,  on  the  ground 
that  plaintiff^B  attorney's  clerk  had,  without 
authority,  altered  the  date  of  the  iurat  of  the 
affidavit  on  which  the  order  had  been  ob- 
tained.   Finnerty  v.  Smith.  649 

20.  No  rule  for  interpleading  will  be  granted 
after  a  auit  has  been  stayed  by  injunction. 
Arayne  v.  Lloyd.  720 

QUARE  IMPEDIT. 

See  Practice,  17. 

REGULA  GENERALIS,  242,411. 

RENT  CHARGE. 

1.  A  rent  charge  ia  extinguiahed  by  a  deviae 
to  the  graniee  of  part  of  the  land  out  of  which 
the  rent  charge  issues,  notwithstanding  the 
devise  ia  expressly  made  over  and  above  the 
rent  charge. 

2.  Where  a  charge  on  the  land  ia  clear,  and 
upon  the  construction  of  a  will,  it  ia  doubtful 
whether  or  not  the  testator  meant  to  tranafer 
the  charge  from  the  realty  to  the  personalty, 
it  will  be  held  to  continue  a  charge  on  the 
land.    Dennett  v.  Pass  and  Another,       388 

REPUTED  OWNERSHIP. 
See  Bankrupt,  2, 

ROYAL 'sign  manual. 

Where  an  eatate  is  deviaed  on  condition  of  the 
devisee's  changing  his  name,  it  ia  aufficient 
if  he  changea  it  within  a  reasonable  time, 
and  it  ia  not  neceaaary  that  he  should  apply 
for  the  royal  aign  manual.  Daviee  and  Wife, 
demandante;  W,  S.  Lowndee,  Tenant.   619 


8EA.WALLS. 
See  Cprporatian. 

SEPARATION-DEED. 
See  Baron  mnd  Feme, 

SET-OFF. 

See  Costs,  10. 

Held,  that  a  defendant  might  aet-offa  debt  due 
to  him  from  a  bankrupt  for  money  lent,  ^c., 
againat  a  claim  by  the  bankrupt's  aasigneea 
on  defendant  for  not  accepting,  pursuant  to 
agreement,  a  bill  of  exchange  by  way  of  part 
payment  for  ffoods  sold  and  dehrerea  by  the 
bankrupt  to  tne  defendant,  Gibson  and  Ano- 
theWf  Assignees  of  David  Sankine,  a  Bank' 
rupt,  T.  BeU,  743 

SHERIFF. 
See  ^rdttiee,  14. 

1.  The  Court  refuaedto  interfere  in  faror  of  the 
aheriff,  under  the  interpleader  act,  where  the 
under-sherifTs  partner  appeared  to  be  con- 
cerned for  aoine  of  the  parties.  JhMen  ▼. 
Lang.  299 

2.  In  trespass  against  bailiff  and  sheriff  for 
taking  plaintiff  on  a  charge  of  felony  to  a 
police  station,  and  thence  to  a  prison,  the 
sheriff,  after  pleading  the  general  issue,  jus- 
tified the  taking  from  the  poUce  atation  to 
the  prison  under  a  ca.  sa. 

Tne  plaintiff  jidmit ting  the  suit,  and  the 
delivery  uf  the  warrant  to  the  bailiff,  replied, 
de  iniuria  absque  residue  cause. 

Held,  that  under  this  replication  he  could 
not  involve  the  sheriff  in  misconduct  of  the 
bailiff  committed  before  the  plaintiff  arrived 
at  the  police  atation.  Friee  ▼.  Peek  and 
Others,  380 

STAMP. 
See  Evidence,  1. 

A  lease  contained  a  demise  of  two  separate 
farms  with  two  habendums  differing  from 
each  other ;  a  reservation  of  a  separate  rent 
in  respect  of  each  farm,  and  separate  cove- 
nants, some  applying  to  one  farm,  some  to 
the  other ;  the  lessee  entered  on  the  whole  at 
one  time:  Held,  that  one  ad  valorem  stamp 
for  the  amount  of  both  rente  waa  sufficient. 
Blount  V.  Fearman.  408 

STATUTE  OF  LIMITATIONS. 
See  Evidence,  6. 

STAY  OF  PROCEEDINGS. 
See  Bankrupt,  1. 

SURETY. 
See  Bankrupt,  4. 

TENDER. 
On  a  plea  of  tender  of  U.  12«.  M.,  the  jury^ 


you  11.  VIS.  del.  wmcn  aetendant  owes  you ;" 
that  the  attoniey  put  hia  hand  in  his  pocket, 
but  did  not  produce  the  money ;  that  plain- 
tiff said,  '*  1  can't  take  it,  the  matter  is  now 
in  the  hands  of  my  attorney  :*'  Held,  upon 
writ  of  false  judement,  that  such  finding  did 
not  warrant  a  judgment  for  defendant.  FinA 
V.  Brooke.  253 

TITHES. 

Notwithstanding  an  endowment  of  1374,  cod* 
ferring  all  email  tithes  on  a  vicar,  the  court 
refused  to  set  aside  a  verdict  findine  the  right 
to  potatoea  grown  in  fields  to  be  in  ihe  rector, 
evidence  having  been  adduced  from  which  it 
might  be  presumed  that,  on  good  considera- 
tion, an  aiterition  had  been  made  in  the  en- 
dowment previoualy  to  the  reatraining  sta- 
tute of  13  Eliz.  GObeH  atU  Others  v.  TWst. 
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TRESPASS. 

See  Fleading,  15. 

The  ulaintiff  declared  for  an  aaaudt  ia  aeiang 
ana  laying  bold  of  him,  palling  and  dragging 
him  about,  striking  him,  forcing  him  oat  of 
a  field  into  and  through  a  pwrnd,  and  there  im- 
prisoning him.  Plea,  justifying  the  aasault- 
ing,  aeiaing,  and  laying  hold  of  the  plaintif, 
and  pulling  and  dragging  him  about : 

Held,  BO  sufficient  answer  to  the  entire 
charge  in  the  declaratioB.  Bush  t.  Parker 
and  Others.  Ti 

TROVER. 

R.  being  employed  to  procure  a  bill  of  exchange 
to  be  diacounted  for  plaintiff,  instead  of  doisg 
so,  endorsed  it,  and  placed  it  in  the  hands  oT 
defendant,  who  was  clerk  to  a  creditor  of  R. 
Defendant  carried  the  bill  to  R.'s  account 
with  hia  creditor;  and,  though  afterwards 
apprised  of  the  circumstances  under  which  R. 
held  the  bill,  refused  to  restore  it :  Heldj 
that  defendant  was  liable  to  plaintiff  in  tro- 
ver.    Cranchy.  fVlite.  414 

TURNPIKE   ACT,   CONSTRUCTION 
OF. 

1.  By  a  local  act  a  toll  was  impoaed  on  horses 
drawine  carriages ;  for  default  of  psymeat 
the  collector  was  authorized  to  diatram  soy 
horse  or  carriage  upon  which  toll  was  im- 
posed by  that  act.  No  person  was  to 
pay  more  than  once  a  day  in  respect  of  any 
carriagre,  or  any  horse ;  and  notoH  was  to  be 
taken  m  respect  of  any  carriage,  horse,  or 
beast  conveying  materials  for  the  road: 

Held,  that  the  toll  waa  impoaed  on  the 
horse  only,  and  not  on  the  combtnatioa  of 
carriage  and  horae ;  and  that  the  aame  horM 
passing  a  second  time  the  same  day,  with  a 
different  carriage  and  different  paasengers, 
was  exempt  from  toll.  NMett  and  OthersJ. 
Pottom.  81 

2.  Where  a  local  turnpike  act  directa  a  higher 
or  lower  rate  of  toll  to  be  collected  in  reject 
of  the  greater  or  lesser  breadth  of  the  wheele> 
and  where,  in  addition  to  the  tolls  under 
such  local  act,  the  additional  tolls  in  respect 
of  breadth  of  wheels  anthorixed  to  be  takea 
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by  13  G.  3,  e.  85,  have  been  collected  and 
impoaed,  although  erroneoualy,  partiea  are 
Dot  relieved  from  sacb  additional  toUa  by  4 
6.  4,  c  95,  a.  6.  Fkkford  and  Othen  ▼. 
Davii.  141 

USE  AND  OCCUPATION. 
See  Pleading,  1. 

VARIANCE. 

See  Pleading,  2,  18. 

VENDOR  AND  PURCHASER. 

See  Coiti,  7. 

The  particnlara  of  aale  of  certain  leaaehold  pre- 
miaea  in  Covent  Garden  atated,  that  under 
the  ori^nal  leaae  **  no  ofienaive  trade  waa  to 
be  carried  on,  and  that  the  premiaea  could 
not  be  let  to  a  coffee-house-keeper,  or  work- 
ing-hatter." 

The  original  leaae,  when  produced,  ap- 
peared to  prohibit  the  buainesa  of  brewer, 
baker,  au^^ar-bajLer,  vintner,  victualler, 
butcher,  tripe-aeller,  poulterer,  fiahmonffer, 
cheese- seller,  fruiterer,  herb-seller,  conee- 
housekeeper,  working-hatter,  and  many 
othera,  and  the  sale  of  coals,  potatoea,  or  any 
proviaions :  Held,  that  there  waa  auch  a  ma- 
terial diacrepancy  between  the  particulars, 


and  the  leaaa,  as  to  entitle  a  purchaser  lo  re* 
Bcind  hifl  contract.    Flight  y.  Booth.  ?T0 

VENUE. 

WberOp  by  conaentof  both  parties,  the  venue 

WHS  laicfm  L. ;  Held  that  no  objection  coald 
afierwardfl  be  laken  to  the  venui?,  nolwUh* 
fctindiog  it  oufiht,  under  ftn  act  of  pari  tnmoni, 
to  bavobeen  laid  in  S.  Furnival  v.  Siringert 

&S 

WARRANT  OF  ATTORNEY. 

See  Pracike,!. 

WAY. 

Dcrendnnia  baring  erected  on  their  Own  pre- 
jiMBca  a  permanent  obitruciion  to  a  naviga* 
hie  drain  I  Eliding  from  a  river  through  de* 
fendani' a  premises  to  plaintifl'scloee,  Held- 
that  an  acuon  \ny  for  the  plaintiflDOlwith- 
ataniling  the  portion  cf  tna  drain  which 
passed  through  iho  plainiifTs  close  had  tor 
aijiteen  ytars  been  completely  choked  up 
withmuti.    Mower  vtrliUi  and  Another.    5i9 


WRIT.  m 

See  Fraetieet  2,  3.  4*    AmendmenL 
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